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BUFBEME   COURT  OF  MICHIQAN. 

ASSESSMENT  OF  SEWER  TAX. — WHEN  ILLEGAL. 

THOMAS  V.  GAIN,  Marshal. 

It  is  not  competent  to  provide  hy  law  that  sewer  taxes  shall  be  assessed  upon  lots  and 
lands  benefited  according  to  meir  superficial  area.  If  such  an  assessment  was  lawful 
there  would  be  ground  for  a  bill  in  equity  to  remoye  a  cloud  upon  title. 

Appeal  in  chancery  from  St.  Clair  Circuit. 

0.  J.  Walker^  for  complainant. 

W.  T.  MitehelU  for  defendant. 

CooLEY,  J.  The  principal  question  in  this  case  is  whether  it  is  com- 
petent to  provide  by  law  that  sewer  taxes  in  a  city  shall  be  assessed  upon 
the  lots  and  lands  benefited  in  proportion  to  their  superficial  area.  A 
subordinate  question  is,  whether,  conceding  such  an  assessment  to  be  legal, 
it  can  be  lawfully  made  without  giving  tibe  parties  concerned  an  opportu- 
nity to  be  heard. 

The  assessment  in  question  was  made  under  act  No.  241,  of  1875, 
local  acts  1875,  p.  3.  The  second  section  of  that  act  provides,  that,  before 
the  assessment  shall  be  made,  the  common  council  shall,  by  resolution, 
declare  what  lands,  lots,  and  premises  are,  and  have  been,  benefited  by 
the  construction  of  the  sewers  respectively,  and  such  lots,  lands,  and 
premises  are  then  to  constitute  the  assessment  district  for  the  purpose  of 
assessing  the  cost  and  expense  of  such  sewers  respectively.  By  the  fourth 
section  it  is  provided  that  the  assessment  shall  be  made  upon  the  lots, 
lands,  and  premises  within  the  district,  ^^  in  proportion  to  the  number  of 
superficial  feet  therein."  It  is  further  provided,  that  the  assessment  roll, 
when  completed,  shall  remain  on  file  with  the  city  clerk  for  at  least  two 
weeks,  at  the  end  of  which  time  **  the  same  shall  be  a  valid  Uen  and  as- 
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sessment  upon  and  against  the  several  lots  and  descriptions  of  land."  No 
hearing  on  the  assessment  is  provided  for. 

The  principal  objection  made  to  the  assessment  is,  that  it  is  not  ap- 
portioned among  the  parties  benefited  upon  any  principle  recognized  in 
the  law ;  that  it  is  made  on  a  basis  purely  arbitrary,  and  consequently 
cannot  be  justified  as  an  exercise  of  the  taxing  power.  It  is  not  claimed 
that  an  assessment  by  benefits  would  be  inadmissible ;  but  it  is  insisted 
that  an  assessment  by  the  area  of  lots  irrespective  of  proportionate  ben- 
efits is  nothing  but  a  levy  of  arbitrary  exactions,  and  therefore  unconstitu- 
tional. 

The  proper  method  of  levying  assessments  for  sewers  has  not  been 
much  discussed  by  the  courts.  In  England  they  have  generally  been  laid 
in  proportion  to  benefits  received,  estimated  according  to  the  yearly  value 
of  the  lands  within  the  district.  Brooke^ %  case,  5  Rep.  B. ;  Masters  v. 
Scroggs^  3  M.  &  S.  447 ;  Netterton  v.  Ward,  3  B.  &  Aid.  21 ;  Stafford  v. 
Hamstm,  2  B.  &  B.  691 ;  Loady  v.  Wilson,  3  Ad.  &  El.  247 ;  Metropol- 
itan Board  of  Works  v.  Vauxhall  Bridge  Co.  7  El.  &  Bl.  946.  In  this 
country  assessments  for  sewers  and  also  for  drains  have  generally  been 
levied  upon  an  estimate  of  special  benefits.  Reeves  v.  Treasurer  of 
Wood  Co.  8  Ohio  St.  333 ;  Sessions  v.  Crunklinton,  20  Ohio  St.  349 ; 
Draining  Co.  case,  11  La.  An.  338 ;  O^jReileg  v.  Kankakee  Braining  Co. 
82  Ind.  169  ;  Cove  v.  Hartford,  28  Conn.  363  ;  Commonwealth  v.  Woods, 
44  Penn.  St.  113.  It  was  decided  in  Connecticut  that  an  arbitrary  as- 
sessment by  the  frontage  of  lots  was  unreasonable  and  invalid.  Clapp 
V.  Hartford,  35  Conn.  66.  But,  in  Pennsylvania,  assessments  which 
charged  upon  lots  a  portion  of  the  cost  of  sewers,  not  to  exceed  a  certain 
maximum  per  foot  front,  have  been  sustained.  lApps  v.  Philadelphia, 
88  Penn.  St.  503  ;  Philadelphia  v.  Tryon,  35  Penn.  St.  401. 

The  assessment  of  sewer  taxes  by  the  superficial  area  is  quite  unusual. 
In  the  southwest  levee  taxes  are  sometimes  assessed  in  that  proportion, 
and  the  right  to  make  such  assessments  has  been  sustained.  Daily  v. 
Swope,  47  Miss.  367  ;  Alcorn  v.  Hamer,  38  Miss.  652  ;  Williams  v.  Cam- 
mam,  27  Miss.  209 ;  Smith  v.  Aberdeen,  25  Miss.  458 ;  McQ-ehee  v. 
Matthis,  21  Ark.  40 ;  Wallace  v.  Shelton,  14  La.  An.  498.  In  the  latter 
case  it  is  intimated  that  while  no  basis  of  assessment  which  could  be 
fixed  upon  would  be  absolutely  just,  yet,  as  it  costs  as  much  to  protect 
one  acre  of  land  from  overflow  as  it  does  to  protect  another,  the  appor- 
tionment by  the  area  is  not  presumptively  unjust.  A  like  decision  has 
been  made  in  Missouri ;  the  court's  attention  being  directed  apparently 
only  to  the  question  whether  the  assessment  was  such  taxation  as  under 
the  Constitution  was  required  to  be  apportioned  according  to  the  value 
of  property.  Egyptian  Levee  Co.  v.  Harden,  27  Mo.  497.  This  decision 
was  afterwards  applied  to  an  assessment  for  sewers  ;  the  court  apparently 
being  of  opinion  that  there  was  no  difference  in  principle  between  the 
cases,  and  discussing  the  subject  with  a  bare  reference  to  previous  de- 
cisions.    St.  Louis  V.  Creamer,  36  Mo.  456. 

It  is  quite  evident  to*  our  minds,  however,  that  when  it  has  been  deter- 
mined that  a  case  is  one  in  which  a  special  assessment  may  be  laid,  we 
have  not  got  over  all  the  difficulties  that  present  themselves  here.  That 
is  only  a  preliminary  question,  and  involves  only  a  single  consideration, 
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namely,  whether  the  particular  burden  which  it  is  proposed  to  levy  is  or 
is  not  a  tax  in  the  meaning  of  that  term  as  it  is  employed  in  the  Constitu- 
tion, in  making  provision  that  taxes  shall  be  laid  by  the  value  of  prop- 
erty. If  it  is  a  tax  in  the  ordinary  sense  it  must  be  assessed  by  value ;  if 
it  is  not  a  tax  in  that  sense  it  must  be  apportioned  on  some  other  basis. 
But  it  does  not  follow  that  it  may  be  apportioned  on  any  basis  whatso- 
ever which  the  legislature  may  see  fit  to  prescribe. 

It  has  been  decided  in  this  state  that  an  assessment  of  paving  and  sim- 
ilar taxes  may  constitutionally  be  made  in  proportion  to  the  frontage  of 
lots  along  the  improvement.  William8  v.  betroiU  2  Mich.  660  ;  Motz  v. 
Detroit^  18  Mich.  495 ;  Hoyt  v.  East  Saginaw^  19  Mich.  39.  The  idea 
that  underlies  statutes  for  this  purpose  is,  that  the  benefit  to  the  abutting 
lots  is  generally  in  proportion  to  the  length  of  their  respective  front,  and 
that  as  a  rule  this  principle  of  apportionment  is  more  just  than  any  other. 
There  is  a  basis  of  truth  to  this  idea,  and  it  is  so  generally  accepted  that 
assessments  for  street  improvements  are  perhaps  now  more  generally  ap- 
portioned by  the  frontage  than  by  any  other  standard.  In  Warner  v. 
Grand  Haven^  30  Mich.  24,  it  was  held  that  the  court  could  not  say,  as 
matter  of  law,  that  an  assessment  for  a  sewer,  estimated  by  the  foot  front 
of  abutting  lots,  was  not  laid  in  proportion  to  actual  or  probable  benefits. 
In  Brovm  v.  Springfield^  97  Mass.  152,  an  assessment  of  benefits  by  the 
value  of  the  lands  exclusive  of  buildings  was  sustained.  In  several  cases 
it  has  been  decided  that  in  assessing  benefits  the  future  probable  advan- 
tages may  be  considered,  as  may,  also,  the  incidental  benefits  equally 
with  those  which  the  land  receives  directly.  See  Loady  v.  Wilson^  3  Ad. 
&  El.  247 ;  Hammersmith  Bridge  Co,  v.  Overseers  of  Hammersmith^  L. 
R.  6  Q.  B.  230. 

But  it  is  generally  agreed  that  an  assessment  levied  without  regard 
to  actual  or  probable  benefits  is  unlawful,  as  constituting  an  attempt  to 
appropriate  private  property  to  pubKc  uses.  This  idea  is  strongly  stated 
in  Lodi  Water  Co,  v.  Costar^  18  N.  J.  (Eq.)  519,  which  has  often  been 
cited  with  approval  in  other  cases.  It  is  admitted  that  the  legislature 
may  prescribe  the  rule  for  the  apportionment  of  benefits,  but  it  is  not 
conceded  that  its  power  in  this  regard  is  unlimited.  The  rule  must  at 
least  be  one  which,  it  is  l^ally  possible,  may  be  just  and  equal  as  be- 
tween the  parties  assessed.  If  it  is  not  conceivable  that  the  rule  pre- 
scribed is  one  which  will  apportion  the  burden  justly,  or  with  such  prox- 
imate justice  as  is  usually  attainable  in  tax  cases,  it  must  fall  to  the 
ground,  like  any  other  merely  arbitrary  action  which  is  supported  by  no 
principle. 

The  only  discretion  which  the  act  in  question  allows  to  the  common 
council  as  an  assessing  board  is  in  determining  what  lots  and  lands  are 
benefited  by  the  improvement.  When  that  determination  is  made  the 
rule  of  apportionment  is  fixed,  and  it  must  be  made  according  to  the 
area.  It  is  not  required  that  the  lands  shall  lie  contiguous  to  each  other, 
or  that  the  benefits  to  be  taken  into  the  account  shall  be  only  the  direct 
benefits  to  the  land.  We  find  nothing  in  the  act  to  preclude  the  taxation 
of  lots  remote  from  the  sewer  if  their  market  value,  actual  or  speculative, 
is  increased  by  means  of  it.  While  this  increase  of  value  might  be  a 
reason  for  general  taxation  for  sewer  purposes,  it  is  manifest  that  it  could 
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not  possibly  warrant  an  apportionment  by  saperficial  area,  since  that, 
under  no  circumstances,  could  be  just  unless  limited  to  lands  directly  and 
peculiarly  benefited.  But  this  act  makes  no  provision  by  which  parties 
assessed  may  of  right  drain  into  the  sewer  so  as  to  be  enabled  to  reap  the 
benefits  they  ought  to  derive  from  the  expenditure.  It  makes  no  distinc- 
tion between  property  actually  occupied  or  capable  of  being  occupied  for 
city  purposes,  and  that  of  an  agricultural  nature,  of  which  there  must  be 
some  within  the  city  limits,  upon  which  such  a  burden  would  fall  with 
great  severity  and  injustice.  Nor  does  it  confine  the  assessment  to  lands 
upon  the  streist  in  which  the  sewer  is  laid  ;  and  in  the  assessment  before 
us  lots  on  a  parallel  street  are  assessed.  These  lots,  it  is  to  be  assumed, 
will  be  assessed  again  if  a  sewer  is  constructed  in  the  street  on  which  they 
front,  and  there  is  nothing  in  the  act  or  in  the  nature  of  things  to  pre- 
vent a  lot  being  assessed  several  different  times  in  different  districts,  as 
often  as  a  sewer  is  constructed  which,  in  the  opinion  of  the  common  coun- 
cil, is  productive  of  benefit  to  the  neighborhood.  This  might  not  be  un- 
just if  each  assessment  was  laid  upon  an  estimate  of  actual  benefits;  but 
when  it  is  levied  by  an  arbitrary  standard  which  requires  the  burden  to 
be  laid  upon  lands  far  from  the  sewer  and  only  slightly  benefited,  equally 
with  those  fronting  upon  it  and  greatly  benefited,  it  is  manifest  that  it 
must  not  only  work  injustice,  but  that  in  some  cases  it  may  amount  to 
actual  confiscation.  It  is  not,  therefore,  legally  possible  that  such  an  ap- 
portionment of  the  costs  of  sewers  can  be  just,  or  equal,  or  in  proportion 
to  benefits.  And  when  injustice  must  result  from  its  adoption,  we  have 
no  alternative  but  to  reject  the  assessment  as  an  unlawful  exaction.  It 
is  an  assessment  made  in  entire  disregard  of  the  principle  upon  which 
special  assessments  can  alone  be  sustained :  The  principle,  namely,  that 
"  Those  who  enjoy  the  benefits  shall  equally  bear  the  burden."  Shaw, 
Ch.  J.,  in  Wriffht  v.  Boston^  9  Cush.  233,  241.  See  Matter  of  WdsMn^- 
tan  Avenue^  99  Penn.  St.  360  ;  Patterson  v.  Society^  ^c.  24  N.  J.  400. 

In  what  has  here  been  said,  it  is  not  intended  to  decide  or  to  intimate 
that  a  sewer  tax  may  not  under  some  circumstances  be  lawful,  though 
apportioned  by  the  area  of  the  lots  assessed.  If  under  the  law  providing 
therefor  the  assessment  were  confined  exclusively  to  lots  lying  contiguous 
to  each  other,  and  on  or  near  the  street  in  which  the  sewer  was  to  be  con- 
structed, and  all  properly  urban  lots,  or,  as  they  are  sometimes  designated 
in  lots,  as  distinguished  from  the  outer  lands  of  the  town  which  receive 
only  slight  and  indirect  benefit  from  such  improvements,  and  if  the  law 
also  provided  for  private  drains  into  the  sewer  as  matter  of  right  on  the 
part  of  the  proprietors  of  the  lots  assessed,  the  case  would  be  so  different 
from  the  one  now  before  us  that  much  of  what  we  have  said  could  have 
no  application.  We  confine  our  discussion  strictly  to  the  record  before 
us,  and  to  the  act  under  which  this  assessment  is  laid,  not  caring  to  enter 
upon  any  discussion  of  hypothetical  cases  which  may  never  arise,  or  which, 
if  they  do  arise,  can  better  be  considered  when  their  special  features  are 
presented  for  consideration. 

The  principle  of  the  statute  being  thus  found  to  be  unsound,  it  does  not 
become  necessary  to  consider  details.  But  as  new  lesislation  will  probably 
be  procured,  it  seems  proper  to  declare  in. this  case,  that  parties  whose 
property  is  to  be  taken  under  summary  tax  proceedings  are  entitled  as  of 
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right  to  be  heard,  at  some  stage  in  the  proceedings,  before  the  tax  shall 
become  an  established  charge  against  them  or  their  property.  It  was  said 
by  Agnew,  J.,  in  Philadelphia  v.  Miller^  49  Penn.  St.  .440-448,  that 
^^  notice,  or  at  least  the  means  of  l^nowledge,  is  an  essential  element  of 
every  just  proceeding  which  affects  rights  of  persons  or  property."  The 
principle  was  recognized  by  this  court  in  Butler  v.  Supervisor  of  Sagiruxw^ 
26  Mich.  22.  In  England,  until  appeals  were  given  from  sewer  assess- 
ments, it  was  held  that  the  party  taxed  might  sue  the  officer  in  trespass 
or  replevin  for  a  levy  on  his  property,  and  in  that  suit  might  defeat  the 
assessment  if  he  could  show  that  he  was  not  benefited  as  the  commission- 
ers had  adjudged.  See  Bore  v.  Gray^  2  T.  R.  858 ;  Ma%ter%  v.  Scroggn^ 
8  M.  &  S.  447 ;  Netherton  v.  Ward,  8  B.  &  Aid.  21 ;  Stafford  v.  ffamston, 
2  B.  &  B.  691 ;  Loady  v.  Wilson,  3  Ad.  &  E.  247 ;  Emmerson  v.  Salt- 
marshe,  7  Ad.  &  El.  266 ;  Metropolitan  Board  of  Works  v.  Vauxhall 
Bridge  Go.  7  El.  &  Bl.  964.  In  this  country  we  do  not  allow  the  justice 
of  an  assessment  to  be  inquired  into,  in  a  suit  to  charge  the  officers  with 
a  personal  liability;  but  it  follows  legitimately  from  this,  that  parties 
taxed  must  have  an  opportunity  to  be  heard  regularly  at  some  stage  in 
the  proceedings.  Their  rights  are  not  to  be  concluded  by  proceedings 
which  are  whoUy  ex  parte. 

We  have  deferred  to  the  last  a  question  raised  by  the  defendants  which 
ffoes  to  the  jurisdiction  of  the  court.  We  have  decided  in  several  cases 
l>at  equity  has  no  jurisdiction  to  restrain  the  collection  of  a  tax  from 
goods  and  chattels.  Younghlood  v.  Sexton,  82  Mich.  406 ;  Hagenbush  v. 
Howard,  84  Mich.  1 ;  Mears  v.  Hbwarth,  1  B.  19.  The  bill  in  this  case 
complains  that  the  city  marshal  is  about  to  proceed  in  the  collection  of  the 
assessment  from  the  personal  property  of  the  complainants ;  and  had  it  been 
demurred  to,  the  objection  would  have  been  fatal.  But  this  case  differs 
from  Younghlood  v.  Sexton,  in  that  the  tax  is  one  levied  upon  real  estate, 
and  which  by  the  statute  is  made  a  lien.  The  case  is  consequently  a 
proper  one  for  a  bill  to  remove  a  cloud  from  the  title.  But  to  such  a  bill 
the  city  should  have  been  made  a  party,  as  the  cloud  would  not  be  re- 
moved by  merely  enjoining  the  action  of  the  marshal  on  his  tax  warrant. 
It  was  held  in  the  similar  case  of  Palmer  v.  Mich,  12  Mich.  414,  that  where 
the  objection  to  want  of  parties  was  not  seasonably  made,  it  might  be  obvi- 
ated by  amendment  made  at  the  hearing ;  and,  with  a  view  to  putting  an 
end  to  expensive  litigation,  we  are  disposed  to  allow  that  course  to  be  taken 
here.  The  case  will  be  ordered  remanded,  with  leave  to  the  complainant 
to  amend,  by  ad^ng  the  city  as  a  formal  party,  and  with  directions  to 
enter  final  decree  for  complainants  when  the  amendment  is  made.  But 
under  the  circunmtaiices,  no  coats  will  be  awarded  to  either  party. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

[October  Term,  1876.] 

LIFE  INSURANCE.  —  PREMTUM   AN   ANNUITY.  —  EFFECT    OF  INTERVEN- 
TION OF  WAR. 

NEW  YORK:  LIFE  INS.   CO.  w.  STATHAM. 

SAME  V.  SEYMS. 
MANHATTAN  LIFE  INS.  CO.  v.  BUCK. 

A  policy  of  life  insurance  which  stipulates  for  the  payment  of  an  annual  premium  by  the 
assured,  with  a  condition  to  be  void  on  non-payment,  is  not  an  insurance  from  year 
to  year  like  a  common  fire  policy  ;  but  the  premiums  constitute  an  annuity,  the  whole 
of  which  is  the  consideration  for  the  entire  assurance  for  life ;  and  the  condition  is  a 
condition  subsequent,  making  void  the  policy  by  its  non-performance. 

But  the  time  of  payment  in  such  policies  is  material,  and  of  the  essence  of  the  con- 
tract ;  and  failure  to  pay  involves  an  absolute  forfeiture,  which  cannot  be  relieved 
against  in  equity. 

If  failure  to  pay  the  annual  premium  be  caused  by  the  intervention  of  war  between  the 
territories  in  which  the  insurance  company  and  the  assured  respectively  reside,  which 
makes  it  unlawful  for  them  to  hold  intercourse,  the  policy  is  nevertheless  forfeited  if 
the  company  insist  on  the  condition ;  but  in  such  case  the  assured  is  entitled  to  the 
equitable  value  of  the  policy  arising  from  the  premiums  actually  paid. 

This  equitable  value  is  the  difference  between  the  cost  of  a  new  policy  and  the  present 
value  of  the  premiums  yet  to  be  paid  on  the  forfeited  policy  when  the  forfeiture  oc- 
curred, and  may  be  recovered  in  an  action  at  law  or  suit  in  equity. 

The  doctrine  of  revival  of  contracts,  suspended  during  the  war,  is  one  based  on  consider- 
ations of  equity  and  justice,  and  cannot  be  invoked  to  revive  a  contract  which  it  would 
be  unjust  or  inequitable  to  revive,  —  as  where  time  is  of  the  essence  of  the  contract^  or 
the  parties  cannot  be  made  equal. 

The  average  rate  of  mortality  is  the  fundamental  basis  of  life  assurance,  and  as  this  is 
subverted  by  giving  to  the  assured  the  option  to  revive  their  policies  or  not  after  they 
have  been  suspended  by  a  war  (since  none  but  the  sick  and  dying  would  apply),  it 
would  be  unjust  to  compel  a  revival  against  the  company. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  first  of  these  cases  is  a  bill  in  equity  filed  to  recover  the  amount  of 
a  policy  of  life  assurance,  granted  by  the  defendants  (now  plaintiffs  in 
error)  in  1851,  on  the  life  of  Dr.  A.  D.  Statham,  of  Mississippi,  from  the 
proceeds  of  certain  funds  belonging  to  the  defendants  attached  in  the 
hands  of  their  agent  at  Jackson,  in  that  state.  It  appears  from  the  state- 
ments of  the  bill  that  the  annual  premiums  accruing  on  the  policy  were 
all  regularly  paid  until  the  breaking  out  of  the  late  civil  war ;  but  that, 
in  consequence  of  that  event,  the  premium  due  on  the  8th  of  December, 
1861,  was  not  paid ;  the  parties  assured  being  residents  of  Mississippi, 
and  the  defendants  a  corporation  of  New  York.  Dr.  Statham  died  in 
July,  1862. 

The  second  case  is  an  action  at  law  brought  in  the  same  court  against 
the  same  defendants  to  recover  the  amount  of  a  policy  issued  in  1859  on 
the  life  of  one  Henry  S.  Seyms,  the  husband  of  the  plaintiff.  In  this  case 
also  the  premiums  had  been  paid  until  the  breaking  out  of  the  war,  when 
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by  reason  thereof  they  ceased  to  be  paid,  the  plaintiff  and  her  husband 
being  residents  of  Mississippi.     Seyms  died  in  May,  1862. 

The  third  case  is  a  similar  action  at  law  brought  in  the  same  court 
against  the  Manhattan  Life  Insurance  Company  of  New  York  to  recover 
the  amount  of  a  policy  issued  by  them  in  1858  on  the  life  of  C.  L.  Buck, 
of  y  icksburg,  Mississippi ;  the  circumstances  being  substantially  the  same 
as  in  the  other  cases. 

The  policies  in  all  the  cases  were  in  the  usual  form  of  such  instruments, 
declaring  that  the  company,  in  consideration  of  a  certain  specified  sum  to 
them  in  hand  paid  by  the  assured,  and  of  an  annual  premium  of  the  same 
amount  to  be  paid  on  the  same  day  and  month  in  every  year  during  the 
continuance  of  the  policy,  did  assure  the  life  of  the  party  named,  in  a  spec- 
ified amount,  for  the  term  of  his  natural  life.  The  policies  contained  va- 
rious conditions  upon  the  breach  of  which  they  were  to  be  null  and  void  ; 
and  amongst  others  the  following:  *^  That  in  case  the  said  (assured)  shall 
not  pay  the  said  premium  on  or  before  the  several  days  hereinbefore  men- 
tioned for  the  payment  thereof,  then  and  in  every  such  case,  the  said  com- 
pany shall  not  be  liable  to  the  payment  of  the  sum  insured,  or  in  any  part 
thereof,  and  this  policy  shall  cease  and  determine."  The  Manhattan  pol- 
icy contained  the  additional  provision,  that  in  every  case  where  the  policy 
should  cease  or  become  null  and  void^  all  previous  payments  made  thereon 
should  be  forfeited  to  the  company. 

The  non-payment  of  the  premiums  in  arrear  was  set  up  in  bar  of  the 
actions,  and  the  plaintiffs  respectively  relied  on  the  existence  of  the  war 
as  an  excuse,  offering  to  deduct  the  premiums  in  arrear  from  the  amounts 
of  the  policies. 

We  agree  with  the  court  below,  that  the  contract  is  not  an  assurance 
for  a  single  year,  with  a  privilege  of  renewal  from  year  to  year  by  paying 
the  annual  premium,  but  that  it  is  an  entire  contract  of  assurance  for 
life,  subject  to  discontinuance  and  forfeiture  for  non-payment  of  any  of  the 
stipulated  premiums.  Such  is  the  form  of  the  contract,  and  such  is  its 
character.  It  has  been  contended  that  the  payment  of  each  premium  is 
the  consideration  for  insurance  during  the  next  following  year,  —  as  in 
fire  policies.  But  the  position  is  untenable.  It  often  happens  that  the 
assured  pays  the  entire  premium  in  advance,  or  in  five,  ten,  or  twenty 
annual  instalments.  Such  instalments  are  clearly  not  intended  as  the  con- 
sideration for  the  respective  years  in  which  they  are  paid ;  for,  after  they 
are  all  paid,  the  policy  stands  good  for  the  balance  of  the  life  insured, 
without  any  further  payment.  Each  instalment  is,  in  fact,  part  consid- 
eration of  me  entire  insurance  for  life.  It  is  the  same  thing,  where  the 
annual  premiums  are  spread  over  the  whole  life.  The  value  of  assurance 
for  one  year  of  a  man's  life  when  he  is  young,  strong,  and  healthy,  is  man- 
ifestly not  the  same  as  when  he  is  old  and  decre|)it.  There  is  no  proper 
relation  between  the  annual  premium  and  the  risk  of  assurance  tor  the 
year  in  which  it  is  paid.  This  idea  of  assurance  from  year  to  year  is  the 
suggestion  of  ingenious  counsel.  The  annual  premiums  are  an  annuity,  the 
present  value  of  which  is  calculated  to  correspond  with  the  present  value 
of  the  amount  assured,  a  reasonable  percentage  being  added  to  the  pre- 
miums to  cover  expenses  and  contingencies.  The  whole  premiums  are 
balanced  against  the  whole  insurance. 
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But  whilst  this  is  true,  it  must  be  conceded  that  promptness  of  payment 
is  essential  in  the  business  of  life  insurance.  All  the  calculations  of  the 
insurance  company  are  based  on  the  hypothesis  of  prompt  payments. 
They  not  only  calculate  on  the  receipt  of  the  premiums  when  due,  but 
on  compoimding  interest  upon  them.  It  is  on  this  basis  that  they  are 
enabled  to  offer  assurance  at  the  favorable  rates  they  do.  Forfeiture  for 
non-payment  is  a  necessary  means  of  protecting  themselves  from  embar- 
rassment. Unless  it  were  enforcible,  the  business  would  be  thrown  into 
utter  confusion.  It  is  like  the  forfeiture  of  shares  in  mining  enterprises, 
and  all  other  hazardous  undertakings.  There  must  be  power  to  cut  off 
unprofitable  members  or  the  success  of  the  whole  scheme  is  endangered. 
The  insured  parties  are  associates  in  a  great  scheme.  This  associated  re- 
lation exists  whether  the  company  be  a  mutual  one  or  not.  Each  is  in- 
terested in  the  engagements  of  all ;  for  out  of  the  coexistence  of  many 
risks  arises  the  law  of  average  which  underlies  the  whole  business.  An 
essential  feature  of  this  scheme  is  the  mathematical  calculations  referred 
to,  on  which  the  premiums  and  amounts  assured  are  based.  And  these 
calculations,  again,  are  based  on  the  assumption  of  average  mortality  and 
of  prompt  payments  and  compound  interest  thereon.  Delinquency  can- 
not be  tolerated  nor  redeemed,  except  at  the  option  of  the  company.  This 
has  always  been  the  understanding  and  the  practice  in  this  department  of 
business.  Some  companies,  it  is  true,  accord  a  grace  of  thirty  days,  or 
other  fixed  period,  within  which  the  premium  in  arrear  may  be  paid  on 
certain  conditions  of  continued  good  health,  Ac.  But  this  is  a  matter  of 
stipulation,  or  of  discretion  on  the  part  of  the  particular  company.  When 
no  stipulation  exists  it  is  the  general  understanding  that  time  is  material, 
and  that  the  forfeiture  is  absolute  if  the  premium  be  not  paid.  The  ex- 
traordinary  and  even  desperate  eflEorta  Bometimes  made,  wW  an  insured 
person  is  in  extremi%  to  meet  a  premium  coming  due,  demonstrates  the 
common  view  of  this  matter. 

The  case  therefore  is  one  in  which  time  is  material  and  of  the  essence 
of  the  contract.  Non-payment  at  the  day  involves  absolute  forfeiture,  if 
such  be  the  terms  of  the  contract,  as  is  the  case  here.  Courts  cannot 
with  safety  vary  the  stipulation  of  the  parties  by  introducing  equities  for 
the  relief  of  the  insured  against  their  own  negligence. 

But  the  court  below  bases  its  decision  on  the  assumption,  that  when 
performance  of  the  condition  becomes  illegal  in  consequence  of  the  prev- 
alence of  public  war,  it  is  excused,  and  forfeiture  does  not  ensue.  It 
supposes  the  contract  to  have  been  suspended  during  the  war,  and  to 
have  revived  with  all  its  force  when  the  war  ended.  Such  a  suspension 
and  revival  do  take  place  in  the  case  of  ordinary  debts.  But  have  thev 
ever  been  known  to  take  place  in  the  case  of  executory  contracts  in  which 
time  is  material  ?  If  a  Texas  merchant  had  contracted  to  furnish  some 
northern  explorer  a  thousand  cans  of  preserved  meat  by  a  certain  day,  so 
as  to  be  ready  for  his  departure  for  the  North  Pole,  and  was  prevented 
from  furnishing  it  by  the  civil  war,  would  the  contract  still  be  good  at  the 
close  of  the  war  five  years  afterwards  and  after  the  return  of  the  expedi- 
tion ?  If  the  proprietor  of  a  Tennessee  quarry  had  agreed  in  1860  to 
furnish  during  the  two  following  years  ten  thousand  cubic  feet  of  marble 
for  the  construction  of  a  building  in  Cincinnati,  could  he  have  claimed  to 
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perform  the  contract  in  1865,  on  the  ground  that  the  war  prevented  an 
earlier  performance  ? 

The  truth  is,  that  the  doctrine  of  the  revival  of  contracts,  suspended 
during  the  war,  is  one  based  on  considerations  of  equity  and  justice,  and 
cannot  be  invoked  to  revive  a  contract  which  it  would  be  unjust  or  in- 
equitable to  revive. 

In  the  case  of  life  insurance,  besides  the  materiality  of  time  in  the  per- 
formance of  the  contract,  another  strong  reason  exists  why  the  policy 
should  not  be  revived.  The  parties  do  not  stand  on  equal  ground  in  refer- 
ence to  such  a  revival.  It  would  operate  most  unjustly  against  the  com- 
pany. The  business  of  insurance  is  founded  on  the  law  of  averages ;  that 
of  Me  insurance  eminently  so.  The  average  rate  of  mortality  is  the  basis 
on  which  it  rests.  By  spreading  their  risks  over  a  large  number  of  causes, 
the  companies  calculate  on  this  average  with  reasonable  certainty  and 
safety.  Anything  that  interferes  with  it  deranges  the  security  of  the 
business.  If  every  policy  lapsed  by  reason  of  the  war  should  be  revived, 
and  all  the  back  premiums  should  be  paid,  the  companies  would  have  the 
benefit  of  this  average  amount  of  risk.  But  the  good  risks  are  never 
heard  from ;  only  the  bad  are  sought  to  be  revived  —  where  the  person 
insured  is  either  dead  or  dying.  Those  in  health  can  get  new  policies 
cheaper  than  to  pay  arrearages  on  the  old.  To  enforce  a  revival  of  the 
bad  cases,  whilst  the  company  necessarily  lose  the  cases  which  are  desir- 
able, would  be  manifestly  unjust.  An  insured  person,  as  before  stated, 
does  not  stand  isolated  and  alone.  His  case  is  connected  with  and  co- 
related  to  the  cases  of  all  others  insured  by  the  same  company.  The 
nature  of  the  business  as  a  whole  must  be  looked  at  to  understand  the 
general  equities  of  the  parties. 

We  are  of  opinion,  therefore,  that  an  action  cannot  be  maintained  for 
the  amount  assured  on  a  policy  of  life  insurance  forfeited  (like  those  in 
question)  by  non-payment  of  the  premium,  even  though  the  payment  was 
prevented  by  the  existence  of  the  war. 

The  question  then  arises,  must  the  insured  lose  all  the  money  which  has 
been  paid  for  premiums  on  their  respective  policies  ?  If  they  must,  they 
will  sustain  an  equal  injustice  to  that  which  the  companies  would  sustain 
by  reviving  the  policies.  At  the  very  first  blush  it  seems  manifest  that 
justice  requires  that  they  should  have  some  compensation  or  return  for 
the  money  already  paid,  otherwise  the  companies  would  be  the  gainers 
from  their  loss;  and  that  from  a  cause  for  which  neither  party  is  to 
blame.  The  case  may  be  illustrated  thus.  Suppose  an  inhabitant  of 
Georgia  had  bargained  for  a  house  situated  in  a  northern  city,  to  be  paid 
for  by  instalments,  and  no  title  to  be  made  until  all  the  instalments 
were  paid ;  with  a  condition  that,  on  the  failure  to  pay  any  of  the  instal- 
ments when  due,  the  contract  should  be  at  an  end  and  the  previous  pay- 
ments forfeited ;  and  suppose  that  this  condition  was  declared  by  the 
parties  to  be  absolute  and  the  time  of  payment  material.  Now  if  some  of 
Hie  instalments  were  paid  before  the  war,  and  others  accruing  during  the 
war  were  not  paid,  the  contract,  as  an  executory  one,  was  at  an  end.  If 
the  necessities  of  the  Tender  obliged  him  to  avail  himself  of  the  condition 
and  to  re-sell  the  property  to  another  party,  would  it  be  just  for  him  to 
retain  the  money  he  had  received  ?    Perhaps  it  might  be  just  if  the  fail- 
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ure  to  pay  had  been  voluntary,  or  could,  by  possibility,  have  been  avoided. 
But  it  was  caused  by  an  event  beyond  the  control  of  either  party,  —  an 
event  which  made  it  unlawful  to  pay.  In  such  case,  whilst  it  would  be 
unjust,  after  the  war,  to  enforce  the  contract  as  an  executory  one  against 
the  vendor,  contrary  to  his  will ;  it  would  be  equally  unjust  in  him,  treat* 
ing  it  as  ended,  to  insist  upon  the  forfeiture  of  the  money  already  paid 
on  it.  An  equitable  right  to  some  compensation  or  return  for  previous 
payments  would  clearly  result  from  the  circumstances  of  the  case.  The 
money  paid  by  the  purchaser,  subject  to  the  value  of  any  possession 
which  he  may  have  enjoyed,  should  ex  cequo  et  bono  be  returned  to  him. 
This  would  clearly  be  demanded  by  justice  and  right. 

And  so,  in  the  present  case,  whilst  the  insurance  company  has  a  right 
to  insist  on  the  materiality  of  time  in  the  condition  of  payment  of  pre- 
miums, and  to  hold  the  contract  ended  by  reason  of  non-payment,  they 
cannot  with  any  fairness  insist  upon  the  condition  as  it  regards  the  for- 
feiture of  the  premiums  already  paid.  That  would  be  clearly  unjust  and 
inequitable.  The  insured  has  an  equitable  right  to  have  this  amount  re- 
stored to  him,  subject  to  a  deduction  for  the  value  of  the  assurance  en- 
joyed by  him  whilst  the  policy  was  in  existence.  In  other  words,  he  is 
fairly  entitled  to  have  the  equitable  value  of  his  policy. 

As  before  suggested,  the  annual  premiums  are  not  the  consideration  of 
assurance  for  the  year  in  which  they  are  severally  paid,  for  they  are  eqoal 
in  amount ;  whereas,  the  risk  in  the  early  years  of  life  is  much  less  than 
in  the  later.  It  is  common  knowledge  that  the  annual  premiums  are  in- 
creased with  the  age  of  the  person  applying  for  insurance.  According  to 
approved  tables,  a  person  becoming  insured  at  twenty-five  is  charged 
about  twenty  dollars  annual  premium  on  a  policy  of  $1,000  ;  whilst  a 
person  at  forty-five  is  charged  about  thirty-eight  dollars.  It  is  evident, 
therefore,  that  when  the  younger  person  arrives  at  forty-five  his  policy 
has  become  (by  reason  of  his  previous  payments)  of  considerable  value. 
Instead  of  having  to  pay,  for  the  balance  of  his  life,  thirty-eight  dollars 
per  annum,  as  he  would  if  he  took  out  a  new  policy  on  which  nothing  had 
been  paid,  he  has  only  to  pay  twenty  dollars.  The  difference  (eighteen 
dollars  per  annum  during  his  life)  is  called  the  equitable  value  of  his  pol- 
icy. The  present  value  of  the  assurance  on  his  life  exceeds  by  this  amount 
what  he  has  yet  to  pay.  Indeed,  the  company,  if  well  managed,  has  laid 
aside  and  invested  a  reserve  fund  equal  to  this  equitable  value,  to  be  ap- 
propriated to  the  payment  of  his  policy  when  it  falls  due.  This  reserve 
fund  has  grown  out  of  the  premiums  already  paid.  It  belongs,  in  one 
sense,  to  the  insured  who  has  paid  them,  somewhat  as  a  deposit  in  a 
savings  bank  is  said  to  belong  to  the  person  who  made  the  deposit.  In- 
deed, some  life  insurance  companies  have  a  standing  regulation  by  which 
they  agree  to  pay  to  any  person  insured  the  equitable  value  of  his  policy 
whenever  he  wishes  it.  In  other  words,  it  is  due  on  demand.  But 
whether  thus  demandable  or  not,  the  policy  has  a  real  value  corresponding 
to  it,  —  a  value  on  which  the  holder  often  realizes  money  by  borrowing. 
The  careful  capitalist  does  not  fail  to  see  that  the  present  value  of  the 
amount  assured  exceeds  the  present  value  of  the  annuity  or  annual  pre- 
mium yet  to  be  paid  by  the  assured  party.  The  present  value  of  the 
amount  assured  is  exactly  represented  by  the  annuity  which  would  have 
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to  be  paid  on  a  new  policy ;  or,  thirty-eight  dollars  per  annum  in  the  case 
supposed,  where  the  party  is  forty-five  years  old;  whilst  the  present 
value  of  the  premiums  yet  to  be  paid  on  a  policy  taken  by  the  same  per- 
son at  twenty-five  is  but  little  more  than  half  that  amount.  To  forfeit 
this  excess,  which  fairly  belongs  to  the  assured,  and  is  fairly  due  from  the 
company,  and  which  the  latter  actually  has  in  its  coffers,  and  to  do  this 
for  a  cause  beyond  individual  control,  would  be  rank  injustice.  It  would 
be  taking  away  from  the  assured  that  which  had  already  become  substan- 
tially his  property.  It  would  be  contrary  to  the  maxim,  that  no  one 
should  be  made  rich  by  making  another  poor. 

We  are  of  opinion,  therefore,  first,  that  as  the  companies  elected  to 
insist  upon  the  condition  in  these  cases,  the  policies  in  question  must  be 
regarded  as  extinguished  by  the  non-payment  of  the  premiums,  though 
caused  by  the  existence  of  the  war,  and  that  an  action  will  not  lie  for  the 
amount  insured  thereon. 

Secondly,  that  such  failure  being  caused  by  a  public  war,  without  the 
fault  of  the  assured,  they  are  entitled  ex  cequo  et  bono  to  recover  the 
equitable  value  of  the  policies  with  interest  from  the  close  of  the  war. 

It  results  from  these  conclusions  that  the  several  judgments  and  decrees 
in  the  cases  before  us,  being  in  favor  of  the  plaintiffs  for  the  whole  sum 
assured,  must  be  reversed,  and  the  records  remanded  for  further  proceed- 
ings. We  perceive  that  the  declarations  in  the  actions  at  law  contain  no 
common  or  other  counts  applicable  to  the  kind  of  relief  which,  according 
to  our  decision,  the  plaintiff's  are  entitled  to  demand ;  but  as  the  question 
is  one  of  first  impression,  in  which  the  parties  were  necessarily  somewhat 
in  the  dark  with  regard  to  their  precise  rights  and  remedies,  we  think 
it  fair  and  just,  that  they  should  be  allowed  to  amend  their  pleadings. 
In  the  equitable  suit  perhaps  the  prayer  for  alternative  relief  might  be 
sufficient  to  sustain  a  proper  decree ;  but  nevertheless  the  complainants 
should  be  allowed  to  amend  their  bill  if  they  shall  be  so  advised. 

In  estimating  the  equitable  value  of  a  policy  no  deduction  should  be 
made  from  the  precise  amount  which  the  calculations  give,  as  is  some- 
times done  where  policies  are  voluntarily  surrendered,  for  the  purpose  of 
discouraging  such  surrenders ;  and  the  value  should  be  taken  as  of  the 
day  when  tiie  first  default  occurred  in  the  payment  of  the  premium  by 
which  the  policy  became  forfeited.  In  each  case  the  rates  of  mortality 
and  interest  used  in  the  tables  of  the  company  will  form  the  basis  of  the 
calculation. 

The  decree  in  the  equity  suit  and  the  judgment  in  the  actions  at  law 
are  reversed,  and  the  causes  respectively  remanded  to  be  proceeded  in  ac- 
cording to  law  and  the  directions  of  this  opinion. 

Watte,  Ch.  J.  I  agree  with  the  majority  of  the  court  in  the  opiiMon 
that  the  decree  and  judgments  in  these  cases  should  be  reversed,  and  that 
the  failure  to  pay  the  annual  premiums  as  they  matured  put  an  end  to 
the  policies,  notwithstanding  the  default  was  occasioned  by  the  war,  but 
I  do  not  think  that  a  default,  even  under  such  circumstances,  raises  an 
implied  promise  by  the  company  to  pay  the  assured  what  his  policy  was 
equitably  worth  at  the  time.  I  therefore  dissent  from  that  part  of  the 
judgment  just  announced  which  remands  the  causes  for  trial  upon  such  a 
promise. 
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Strong,  J.  While  I  concur  in  a  reyersal  of  these  judgments  and  the 
decree,  I  dissent  entirely  from  the  opinion  filed  by  a  majority  of  the  court. 
I  cannot  construe  the  policies  as  the  majority  have  construed  them.  A 
policy  of  life  insurance  is  a  peculiar  contract.  Its  obligations  are  uni- 
lateral. It  contains  no  undertaking  of  the  assured  to  pay  premiums.  It 
merely  gives  him  an  option  to  pay  or  not,  and  thus  to  continue  the  ob- 
ligation of  the  insurers  or  terminate  it  at  his  pleasure.  It  follows  that 
the  consideration  for  the  assumption  of  the  insurers  can  in  no  sense  be 
considered  an  annuity  consisting  of  the  annual  premiums.  In  my  opin- 
ion the  true  meaning  of  the  contract  is  that  the  applicant  for  insurance, 
by  paying  the  first  premium,  obtains  an  insurance  for  one  year,  tc^ther 
with  a  right  to  have  the  insurance  continued  from  year  to  year  during 
his  life,  upon  payment  of  the  same  annual  premium,  if  paid  in  advance. 
Whether  he  will  avail  himself  of  the  refusal  of  the  insurers,  or  not,  is 
optional  with  him.  The  payment  ad  diem  of  the  second  or  any  subse- 
quent premium  is,  therefore,  a  condition  precedent  to  continued  liability 
of  the  insurers.  The  assured  may  perform  it  or  not  at  his  option.  In 
such  a  case  the  doctrine  that  accident,  inevitable  necessity,  or  the  act  of 
God  may  excuse  performance  has  no  existence.  It  is  for  this  reason  that 
I  think  the  policies  upon  which  these  suits  were  brought  were  not  in  force 
after  the  assured  ceased  to  pay  premiums.  And  so,  though  for  other  rea- 
sons, the  majority  of  the  court  holds,  but  they  hold  at  the  same  time  that 
the  assured  in  each  case  is  entitled  to  recover  the  surrender,  or  what  they 
call  the  equitable  value,  of  the  policy.  This  is  incomprehensible  to  me.  I 
think  it  has  never  before  been  decided  that  the  surrender  value  of  a  policy 
can  be  recovered  by  an  assured  unless  there  has  been  an  agreement  be- 
tween the  parties  for  a  surrender,  and  certainly  it  has  not  before  been 
decided  that  a  supervening  state  of  war  makes  a  contract  between  private 
parties,  or  raises  an  implication  of  one. 

Mr.  Justice  Clifford,  dissenting.  Where  the  parties  to  an  executory 
money  contract  live  in  different  countries  and  the  governments  of  those 
countries  become  involved  in  public  war  with  each  other,  the  contract  be- 
tween such  parties  is  suspended  during  the  existence  of  the  war  and  re- 
vives when  peace  ensues;  and  that  rule,  in  my  judgment,  is  as  applicable 
to  the  contract  of  life  insurance  as  to  any  other  executory  contract.  Con- 
sequently I  am  obliged  to  dissent  from  the  opinion  and  judgment  of  the 
court  in  these  cases. 

Mr.  Justice  Hunt  concurs  in  this  dissent. 


Jannaiy.  1877.]  THE  AMERICAN  LAW  TIMES  REPORTS.  13 

VoL  IV.]  Jackson  ».  Mtbhs.  [No.  1. 

COURT  OF  APPEALS  OF  MARYLAND. 

(To  appear  in  43  Md.) 

NEGOTIABILITY    OF    A    NOTE   ISSUED   BY   A   BUILDING    ASSOCIATION. — 

LIABILITY  OF  INDORSERS   OF  SUCH  NOTE. 

JACKSON  V.  MYERS. 

A  bnilding  association  was  organized  in  August,  1871,  under  the  act  of  1868,  cli.  471, 
the  general  incorporation  law  of  the  state,  and  by  the  9th  and  11th  articles  of  its  as- 
sociation, it  was  provided  that  its  board  might  issue  promissory  notes  on  mortgages 
only,  and  that  such  notes  should  always  be  drawn  to  the  order  of  the  mortgagor,  wno 
should  in  all  cases  indorse  the  note  thus  drawn.  The  president,  secretary,  treasurer, 
and  three  directors  were  authorized  to  sign  all  promissory  notes  issued  by  the  associa- 
tion. Under  the  authority  of  these  articles  the  association  issued  its  note  to  the  ap- 
pellees instead  of  money,  for  which  a  mortgage  was  given.  The  note  was  strictly  in 
form  a  promissory  note,  payable  to  the  order  of  the  appellees.  It  was  drawn  at  sixty 
days'  time,  and  payable  at  a  certain  named  bank  ;  and  was  signed  by  the  officers  des- 
ignated in  the  articles  of  association  to  execute  promissory  notes.  In  one  corner  of  the 
face  of  the  note  there  was  the  type  or  emblem  of  what  was  alleged  to  be  the  seal  of  the 
corporation ;  this  alleged  seal  consisted  simply  of  an  emblem  or  symbol  printed  by  the 
printer  at  the  time  when  the  printed  blank  note  was  struck.  The  note  was  indorsed 
by  the  payees,  and  by  them  negotiated,  and  at  maturity  was  duly  presented  for  pay- 
ment, and  was  dishonored  and  protested,  and  notice  given  by  the  notary  to  the  said 
indorsers,  and  payment  duly  demanded  of  them..  Suit  was  brought  on  the  note  by 
the  indorsees  against  the  indorsers,  who  contended  that  they  were  not  liable  by  rea- 
son of  their  indorsement,  because  the  instrument  sued  on  was  a  single  bill.    Held :  — 

1.  That  the  note  sued  on  was  a  negotiable  promissory  note,  and  by  the  indorsement 
thereof  in  the  ordinary  way,  the  indorsers  became  liable. 

2.  That  the  nature  of  the  transaction  itself,  the  objects  and  purposes  to  be  subserved 
by  the  issue  of  the  note,  as  well  as  its  form,  indicated  that  the  parties  must  have 
understood  that  the  note  was  negotiable,  and  that  it  would  be  so  accepted  and  dealt 
with  by  the  commercial  community. 

8.  That  the  symbol  or  printed  representation  of  the  seal,  if  it  be  conceded  to  be  a 
sufficient  seal,  was  not  printed  on  the  note  to  restrain  its  negotiability,  or  to  change  it 
into  a  specialty,  but  rather  as  a  mark  of  genuineness. 

4.  Hiat  the  note  in  no  manner  depended  upon  the  seal  for  its  validity,  but  derived  its 
entire  authenticity  from  the  signatures  of  the  officers  authorized  to  execute  it 

Appeal  from  the  superior  court  of  Baltimore  city. 
This  was  an  action  of  assumpsit  brought  by  the  appellants  against  the 
appellees  as  indorsers  of  the  following  promissory  note :  — 

f  900  Baltimore,  June  21, 1873. 

Sixty  days  after  date,  Old  Town  Permanent  Building  Association 
promises  to  pay  to  the  order  of  Myers  Brothers^  nine  hundred  ^  dollars, 
with  interest,  for  value  received,  payable  at  the  German  Savings  Bank. 

Thomas  H.  Boyer,  Pre%^t. 
Robt.  L.  Dickey,  Sec^y, 
A.  S.  Miles,  TreoB. 
G.  S.  Windsor,  Martin  Zirpe,  John  A.  Stokes,  Directors,    f  Seal  of  Old 
Town  Permanent  Building  Association.)     On  the  margin  of  the  note  was 
the  memorandum :  "  This  note  is  issued  on  mortgage  of  Myers  Brothers^ 
left  for  record  June  18, 1872." 
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The  words  of  the  note  italicised  were  written  with  a  pen,  and  the  words 
or  portions  not  italicised  were  printed ;  and  the  circle  around  the  words 
"  Seal  of  Old  Town  Permanent  Building  Association,"  as  well  as  the 
words  themselves,  were  printed ;  and  it  was  proved  that  the  said  words 
and  circle,  and  other  printed  portions,  constituted  a  printed  form  used  by 
the  officers  of  the  corporation  in  writing  the  promissory  notes  issued  under 
articles  nine  and  eleven  of  the  constitution,  and  that  many  such  notes  had 
been  issued  and  negotiated.  The  genuineness  of  the  signatures  to  the 
note,  as  also  of  the  indorsement  of  the  defendants  thereon,  was  proved  by 
the  plaintiffs. 

It  was  admitted  that  the  Old  Town  Permanent  Building  Association 
was  incorporated  on  the  31st  of  August,  1872,  under  the  act  of  1868,  ch. 
471,  the  general  incorporation  law  of  the  state.  Article  9  of  the  consti- 
tution of  the  association  was  as  follows :  — 

"  Sec.  1.  The  board  may  issue  promissory  notes  on  mortgage  only,  and 
must  always  be  drawn  to  order  of  mortgagor.  When  a  transfer  of  mort- 
gage is  executed,  all  notes  must  be  lifted  or  new  ones  drawn  to  order  of 
the  new  mortgagor,  and  in  case  of  renewal  of  notes  the  new  ones  must 
also  be  drawn  to  order  of  the  mortgagor,  and  mortgagor  must  in  all  cases 
indorse  the  notes  when  to  his  or  her  order. 

"  Sec.  2.  The  board  may  accept  or  negotiate  promissory  notes  of  any 
good,  responsible  building  association,  or  other  corporation  in  good  stand- 
ing and  credit,  in  payment  for  stock  in  this  association,  and  on  terms 
to  be  arranged  by  the  board." 

Article  11  was  as  follows  :  — 

"  The  president,  vice-president,  secretary,  treasurer,  comptroller,  and  di- 
rectors shall  constitute  the  board  for  the  transaction  of  such  business  as 
shall  be  intrusted  to  them  by  these  articles,  a  majority  of  whom  shall 
constitute  a  quorum.  They  may  hold  special  meetings  whenever  called 
by  the  president.  They  shall  have  the  general  supervision  of  the  affairs 
of  the  association,  and  the  duties  of  its  officers.  The  president,  secretary, 
treasurer,  and  three  directors  shall  sign  all  promissory  notes  issued  and 
authorized  by  the  association.  They  shall  incur  no  expense,  except  pro- 
viding for  the  necessary  accommodations  of  their  own  and  regular  meet- 
ings, when  authorized  to  do  so  by  a  vote  of  this  association.  They  shall 
judge  of  the  sufficiency  of  all  mortgages  and  other  securities  offered  to 
this  association." 

The  plaintiffs  proved  by  one  Rennolds  that  in  1872  the  defendants  told 
the  witness  they  had  a  good  building  association  note  —  naming  the  Old 
Town  Permanent  Building  Association  as  the  maker — indorsed  by 
themselves,  which  they  wanted  to  negotiate  ;  he  thereupon  informed  Miss 
Priscilla  Lynch  (since  married,  and  one  of  the  appellants),  who  upon  his 
advice  authorized  him  to  take  the  offered  note ;  with  her  money  he  paid 
the  defendants  nine  hundred  dollars,  less  an  agreed  discount,  and  received 
the  note  from  them  and  gave  it  to  the  said  Priscilla.  That  the  note  so 
negotiated  was  dated  June  18,  1872,  and  was  payable  twelve  months 
after  date  to  the  order  of  the  defendants ;  was  indorsed  by  them  in  blank 
and  was  otherwise  like  the  note  sued  on.  A  mortgage  executed  to  the 
Old  Town  Permanent  Building  Association  by  the  appellees,  dated  June 
18, 1872,  and  duly  recorded,  was  offered  in  evidence,  and  admitted  to  be 
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the  same  mortgage  referred  to  in  the  margin  of  both  of  said  notes.  When 
the  twelve  months'  note  was  about  maturing,  the  appellees  applied  to 
Rennolds,  as  he  testified,  to  have  it  renewed  for  sixty  days  ;  he  saw  Miss 
Lynch,  and  she  consented  to  take  a  renewal  of  the  note  with  indorsement 
of  the  appellees ;  that  one  of  the  appellees  brought  him  the  note  sued  on, 
and  the  original  or  twelve  months'  note  was  surrendered. 

The  note  sued  on  was  presented  at  maturity  for  payment,  was  dis- 
honored and  protested,  and  notice  given  by  the  notary  to  the  appellees  as 
indorsers,  and  payment  duly  demanded  of  them.  Rennolds  further  testified 
that  before  the  note  matured  he  told  the  appellees  that  he  intended,  on  be- 
half of  Miss  Lynch,  to  have  it  protested  if  it  were  not  paid,  and  to  hold 
them  responsible ;  and  that  was  why  he  had  insisted  upon  their  indorsing 
it ;  they  never  denied  their  obligation  to  pay  the  note ;  but  after  it  was  due, 
admitted  they  owed  the  money,  promised  to  pay  it,  and  said  they  were 
making  negotiations  to  raise  money  for  the  purpose,  and  requested  that  no 
suit  should  be  brought  upon  the  note ;  and  it  was  upon  their  request  that 
suit  was  not  sooner  brought. 

Thomas  H.  Boyer,  on  the  part  of  the  defendants,  testified  that  in  1872, 
and  subsequently,  he  was  President  of  the  Old  Town  Permanent  Building 
Association ;  that  the  note  dated  June  18,  1872,  was  issued  to  the  defend- 
ants under  article  9  of  the  constitution,  on  the  mortgage  offered  in  evi- 
dence ;  that  no  money  was  paid  by  the  association  to  the  defendants,  but 
the  note  was  accepted  by  them  as  money. 

The  witness  further  testified,  subject  to  exception,  pointing  to  the 
printed  impression  on  the  note  sued  on,  ^'that  is  the  seal  of  the  associa- 
tion —  that  is  our  seal ;  we  had  no  other  seal ;  we  recognized  and  adopted 
that  seal  when  the  note  was  filled  up ;  that  particular  seal  in  that  partic- 
ular case  was  recognized  as  ours  ;  all  the  officers  who  signed  that  note  rec- 
ognized that  as  our  seal." 

On  cross-examination,  the  witness  testified:  "There  was  no  action  of 
the  board  of  directors,  that  I  know  of,  recognizing  the  seal ;  the  only  rec- 
ognition of  it  was  the  issue  of  the  notes  with  it  upon  them." 

Prayers  were  offered  on  both  sides,  but  their  insertion  is  deemed  unneces- 
sary. The  defence  set  up  was  that  the  note  in  question  was  to  be  regarded 
as  a  sealed  instrument,  and  that  therefore  the  defendants  were  not  legally 
responsible  on  their  mere  indorsement ;  and  this  defence  was  sustained  by 
the  rulings  of  the  court.  The  verdict  and  judgment  were  for  the  defend- 
ants, and  the  plaintiffs  appealed. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Miller,  Alvey,  and 
Robinson,  JJ. 

William  A.  Fisher  ^  Arthur  W.  Machen^  for  the  appellants.  The 
writing  in  question,  upon  the  evidence,  was  a  promissory  note,  and  not 
a  specialty.  The  instruments  the  board  of  directors  of  the  association 
were  authorized  to  issue  were  called  promissory  notes;  and  the  defi- 
nition of  a  promissory  note  is  a  promise  in  writing  payable  to  order  or 
bearer,  and  "  signed  but  not  sealed."  Byles,  ch.  2.  Farther,  it  is  ex- 
pressly said  that  they  are  to  be  drawn  to  order  ;  which  cannot  effectively 
be  done  unless  the  instrument  is  negotiable.  It  is  required  that  they  shall 
be  drawn  to  the  order  of  the  party  to  whom  they  are  issued,  and  that  he 
must  indorse  them ;  and  ^^  the  effect  of  indorsing  is  a  conditional  contract 
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on  the  part  of  the  indorser,  to  pay  the  immediate  or  any  succeeding  in- 
dorsee or  bearer,  in  case  of  the  acceptor  or  maker's  default."  Byles,  c.  1, 
p.  2.  If  we  look  at  the  course  of  dealing,  it  is  even  more  apparent  that 
nothing  capable  of  affecting  the  negotiability  of  the  instrument  could  have 
been  designed.  In  lieu  of  money,  which  ordinarily  the  borrower  would 
be  entitled  to  receive,  the  association  gave  its  note.  That  the  note  should 
be  seen  to  have  a  substantial  guaranty,  it  bore  in  the  margin  a  statement 
that  it  was  issued  on  a  mortgs^  executed  by  the  payee.  The  mortgagor 
was  required  to  indorse  it.  Issued  in  place  of  money,  it  was  expected 
that  it  would  be  discounted,  so  as  to  enable  the  payee  and  indorser  to 
obtain  that  use  of  money  which  was  the  only  object  he  could  have  had 
in  creating  an  incumbrance  upon  his  property.  Such,  accordingly,  was 
the  consequence.  The  notes  were  negotiated  like  other  commercial  paper, 
upon  the  combined  credit  of  the  two  parties  who  made  themselves  re- 
sponsible upon  it  by  their  signatures  —  the  building  association  as  maker, 
the  borrowers  as  indorsers.  In  addition,  the  note  had  the  strength  de- 
rived from  the  fact  that  real  property,  of  supposed  equivalent  value,  was 
pledged  for  the  payment  of  the  debt  represented  by  it  —  not  directly,  as 
Si  the  common  case  of  a  mortgage  and  mortgage  note,  but  circuitously,  by 
being  made  to  the  maker,  as  an  indemnity  against  the  consequences  of 
the  liability  assumed  in  giving  such  a  note.  The  effect  of  the  whole  was 
to  make  the  indorser  the  party  primarUy  liable,  while  the  association 
stood  as  an  accommodation  maker,  secured  by  the  mortgage. 

But  is  there  any  principle  or  "  stubborn  rule  of  law,"  which  prevents 
this  instrument  from  having  the  effect  it  was  designed  to  have,  and  which 
the  conduct  of  the  parties  shows  that  they  all  originally  contemplated  ? 
On  the  contrary,  it  is  a  well  recognized  principle,  that  if  a  seal  is  added 
to  an  instrument  which  does  not  require  it,  and  the  presence  of  the  seal 
operates  to  prevent  the  writing  from  having  the  effect  it  was  intended  to 
have,  such  seal  may  be  treated  as  surplusage  and  disregarded.  Hunter 
V.  Parker,  7  M.  &  W.  822  ;  Wood  v.  Auburn  ^  Jtochester  B.  B.  4  Seld. 
167 ;  Worrall  v.  Munn,  1  Seld.  229 ;  Bobinson  v.  Crowder,  4  McCord, 
519 ;  Irwin  v.  Broum,  2  Cranch  C.  C.  314 ;  Brattan  v.  Burton  ^  Mills^ 
1  Chitty's  R.  707 ;  Hureka  Co.  v.  Bailei/  Co.  11  Wall.  491 ;  Arnold  y. 
Bock  Biver  Valley  Union  B.  B.  Co.  5  Duer,  208,  215. 

There  is  the  more  reason  for  rejecting  the  seal  in  this  case,  because 
if  the  board  of  directors  assumed  to  attach  the  corporate  seal  to  the  note 
they  acted  without  authority.  They  had  authority  to  %ign  the  notes,  but 
none  to  seal  them.  And  not  only  was  it  beyond  their  authority,  but 
the  association  itself  had  no  right  to  put  a  seal  to  an  instrument  of  that 
character,  issued  under  the  9th  article  of  its  constitution :  to  do  it  was 
ultra  vires. 

A  corporate  seal  does  not  prove  itself.  And  to  entitle  the  printed 
circle  in  question  to  be  received  as  the  corporate  seal  of  this  association, 
it  was  necessary  to  produce  a  corporate  act  making  it  the  seal.  Nothing 
less  than  a  vote  of  the  board  of  directors  could  amount  to  such  an  act, 
even  if  it  did  not  require,  as  it  seems  it  did  under  the  articles,  a  resolu- 
tion of  the  association  itself.  2  Phill.  Ev.  385,  top  (edition  of  1867)  ; 
Jackson  v.  Pratt,  10  Johns.  386  ;  Damon  v.  Qranby,  2  Pick.  353. 

Even  where  the  seal  is  proved  to  be  the  seal  of  the  corporation,  its 
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mere  presence  upon  a  document  does  not  make  the  latter  the  deed  of  the 
corporation  ;  it  is  necessary  to  show  further  that  the  seal  was  put  there 
by  some  one  duly  authorized  to  do  so.  Koehler  v.  Black  River  Falls  Iron 
Co.  2  Black,  716 ;  Damon  v.  G-ranhy^  2  Pick.  352.  No  evidence  was 
offered  of  any  resolution  or  other  act  of  the  board  of  directors,  authorizing 
the  issue  of  the  note  in  question,  or  other  similar  notes,  as  sealed  instru- 
ments, or  adopting  said  seal  or  imprint  as  the  seal  of  the  said  corpora- 
tion ;  there  was  no  evidence  at  all  before  the  court,  upon  which  it  could 
hold  the  note  to  have  been  sealed  by  the  association. 

The  presumption,  which  in  this  state,  since  the  decision  of  TraBher  y. 
JSverharty  3  G.  &  J.  246,  has  been  nnderatood  to  exist  (somewhat  in  con- 
flict perhaps  with  the  common  law,  as  now  recognized  in  England,  as 
well  as  elsewhere),  that  a  scroll  appearing  upon  an  instrument  signed 
by  a  natural  person,  even  without  words  importing  an  intent  to  afiSx  a 
seal,  is  the  seal  of  such  person,  never  has  been  held  to  apply  to  the  case 
of  a  supposed  corporate  seal,  and  from  the  nature  of  the  case  cannot  so 
apply.  Hence,  although  the  rule  in  Massachusetts,  as  to  the  deeds  of 
natural  persons,  may  be  conceded  to  be  different  from  that  which  has 
been  adopted  here,  the  case  of  Bates  v.  Boston  ^  N.  T,  Cent.  R.  R.  Co. 
10  Allen,  251,  —  a  case  of  a  printed  fac-simile  of  a  seal  sought  to  be 
treated  as  a  corporate  &^sl^ — is  of  undiminished  authority.  iRnzie  v. 
Chicago,  3  111.  (2  Scam.)  187. 

The  printed  circle  here  is  not  necessarily  the  seal  of  the  association, 
any  more  than  the  oblong  figure,  with  the  word  stamp  in  it,  frequently 

{»rinted  upon  check  blanks,  is  the  actual  stamp  whose  place  it  indicates, 
ts  presence  no  more  makes  the  writing  afterwards  written  upon  it  a 
sealed  instrument,  than  the  red  picture  of  the  treasury  seal  on  a  national 
bank  note,  or  on  a  legal  tender  note,  makes  either  of  those  documents  a 
contract  under  seal. 

John  Henry  Keene,  Jr.,  for  the  appellees. 

Orville  Sormtz,  being  interested,  as  representing  several  defendants 
to  cases  in  the  courts  of  Baltimore  city,  in  one  of  the  questions  involved 
in  this  case,  was  permitted  to  present  his  views  thereon.  He  argued  that 
the  effect  of  such  indorsement  on  a  single  bill  operates  as  a  mere  assign- 
ment of  the  equitable  interest  in  the  said  bill  of  the  payee  or  holder, 
and  in  the  absence  of  any  special  agreement  to  the  contrary,  and  in  the 
absence  of  fraud,  it  creates  no  liability,  actual  or  contingent,  against  the 
assignor. 

'Die  instrument  in  question  being  under  seal  is  not  a  hill  of  exchange. 
To  quote  the  language  of  Ch.  J.  Gilpin,  in  Conine  v.  J.  ^  B.  R.  R.  Co. 
8  Houston,  299,  "from  that  day  —  the  time  of  James  the  First — to 
this,  no  case  can  be  found  in  the  books  of  a  bill  of  exchange  with  a  seal 
affixed  to  it." 

The  distinctions  between  sealed  instruments  and  bills  of  exchange  are 
too  well  marked  to  need  repetition  or  authority.  None,  however,  are 
better  established  than  the  negotiability  of  bills  of  exchange  and  the  non- 
negotiability  of  specialties ;  the  transfer  by  indorsem&nt  of  bills  of  ex- 
change, and  the  assignment  of  choses  in  action.  Story  on  Bills,  ch.  4,  § 
61 ;  Qlyn  v.  Baker,  13  East,  616,  616 ;  Warrevi  v.  Lynch,  6  Johns,  289 
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Clark  V.  Farmers^  Man.  Co.  15  Wend.  256  ;  Foster  v.  Floyd^  4  McCord, 
159  ;  Heifer  v.  Alden,  3  Min.  332. 

What,  then,  is  the  effect  of  the  indorsement  of  the  name  of  the  obligee 
of  a  specialty  in  blank  ? 

The  indorsement  in  blank  authorizes  the  holder  to  write  over  the  name 
of  the  indorser  in  blank  only  the  contract  implied  by  law,  and  nothing 
more.    Tenney  v.  Prince^  4  Pick.  385  ;  Ifevins  v.  De  Q-rand^  15  Miss.  436. 

The  contract  of  indorsement  on  commercial  paper  becomes  a  commer- 
cial contract,  operating  as  a  contingent  guaranty  where  the  paper  u  nego- 
tiable ;  to  any  other  cho%e  in  action  it  becomes  an  equitable  assignment 
of  the  beneficial  interest,  without  recourse  to  the  assignor ;  and  this  is, 
therefore,  the  only  contract  which  can  be  legally  written  over  the  blank 
indorsement.  Kirkpatrick  v.  McCullough^  3  Humph.  173;  Parks  v. 
Duke,  2  McCord,  380 ;  Folwell  v.  Beaver,  13  S.  &  R.  314-316 ;  Prevail 
V.  Fitch,  5  Wharton,  325 ;  Patterson  v.  Poindexter,  6  W.  &  S,  230,  235 ; 
Cummings  v.  Lynn,  1  Dall.  444  ;  Parker  v.  Kennedy,  1  Bay,  398 ;  Fx'rs 
of  Q-arretsie  v.  Van  Ness,  Pennington's  Rep.  (N.  J.)  13-24. 

To  such  single  bills  there  are  no  days  of  grace,  and  demand  and  notice 
(if  any  demand  and  notice  can  be  effective  in  creating  responsibility) 
should  be  made  and  given  on  the  day  of  actual  maturity.  Skidmore  v. 
Little,  4t  Texas,  301 ;  McMuUen  v.  Abbott,  1  Oregon,  258. 

Not  only  so,  but  the  diligence  required  of  the  holder  of  a  note,  even  of 
a  promissory  note  which  is  not  negotiable,  is  to  demand  the  amount,  as 
soon  as  it  falls  due,  of  the  maker,  and,  in  the  event  of  failure  to  pay,  to 
sue  him  immediately.     Swift's  Ev.  347. 

The  Code  in  the  8th  section  of  the  9th  article  would  seem  to  point  out 
the  only  cases  in  which  the  assignor  of  a  specialty  can  be  held  responsible 
to  the  assignee. 

Alvby,  J.,  delivered  the  opinion  of  the  court. 

Whether  the  note  sued  on  is  to  be  treated  as  a  negotiable  promissory 
note,  or  as  a  single  bill,  under  the  seal  of  the  corporation,  the  maker,  is 
the  main  question  in  this  cause,  and  the  one  upon  which  all  the  other 
questions  depend.  According  to  the  rulings  of  the  court  below,  the  in- 
strument was  held  to  be  a  single  bill,  and  consequently  the  appellees  were 
not  liable  on  a  mere  indorsement  of  the  note,  as  they  would  have  been  if 
the  note  had  been  a  negotiable  promissory  note,  instead  of  what  it  was 
held  to  be. 

The  appellees  being  sued,  and  sought  to  be  held  liable,  by  reason  of 
their  indorsement  of  the  note,  if  the  instrument  be  in  reality  a  specialty, 
though  in  the  form  of  a  promissory  note,  no  obligation  or  liabiUty  arose 
from  the  mere  indorsement  of  it,  either  by  the  statute  or  the  custom  of 
merchants.  As  a  sealed  instrument,  it  could  be  assigned,  as  required  by 
the  statute,  to  enable  the  assignee  to  sue  in  his  own  name ;  but  then  no 
liability  would  arise  by  the  assignment,  upon  which  the  assignor  could  be 
held  responsible,  unless  the  assignment  be  made  in  the  manner  and  form 
prescribed  by  the  Code,  art.  9,  sees,  8  and  9,  or  unless  the  assignment 
embody  a  separate  and  distinct  contract  or  undertaking,  as  in  the  case  of 
Qist  V.  Drakeley,  2  Gill,  330.  If  the  indorsement  of  a  sealed  instrument 
be  in  blank,  accompanied  by  delivery,  the  party  to  whom  the  instrument 
is  delivered  may  fill  up  the  blank,  with  a  full  {assignment  to  himself,  and 
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thus  become  absolute  owner,  with  right  to  maintain  suit  in  his  own  name, 
within  the  meaning  of  the  statute ;  and  though  the  assignment  may  not 
be  extended  until  the  time  of  trial,  it  is  regarded,  for  the  purposes  of  the 
suit,  as  having  been  made  in  its  extended  form  when  the  instrument  was 
indorsed  ;  as  was  the  case  in  Oh^sley  v.  Taylor^  3  Gill,  251. 

Here,  the  note  was  indorsed  in  blank  by  the  appellees,  who  were  the 
payees  in  the  note,  and  after  such  indorsement,  but  before  or  at  the  time 
of  the  trial,  the  appellants  wrote  over  the  blank  indorsement  the  words, 
*^  We  hereby  indorse  and  assign  the  within,  and  direct  payment  thereof  to 
be  made  to  Priscilla  Lynch,"  one  of  the  appellants.  This  was  good  as  an 
assignment,  upon  the  assumption  that  the  note  was  a  single  bill ;  and  it 
was  all-sufficient  as  an  indorsement  in  full,  treating  the  instrument  as  a 
negotiable  promissory  note.  As  an  indorsement  of  negotiable  paper  it 
created  a  liability  on  the  part  of  the  appellees,  but  as  an  assignment  of  a 
non-negotiable  chose  in  action  it  created  none,  and  only  transferred  the 
right  of  the  assignors,  with  the  power  to  sue  and  maintain  an  action  on 
the  note  in  the  name  of  the  assignee.  It  was  in  this  latter  aspect  that 
the  court  below  instructed  the  jury  against  the  right  of  the  appellants  to 
recover  on  the  indorsement  against  the  appellees. 

But  is  the  note  a  specialty  or  single  biU,  as  distinguished  from  a  prom- 
issory note,  made  negotiable  by  the  statute  of  3  &  4  Anne,  ch.  9  ?  The 
Building  Association  that  made  the  note  was  organized  under  the  present 
general  incorporation  law  of  the  state,  and  by  the  9th  and  11th  articles 
of  its  association,  it  is  provided  that  its  board  may  issue  promissory  notes 
on  mortgages  only,  and  that  such  notes  shall  always  be  drawn  to  the 
order  of  the  mortgagor,  who  shall,  in  all  cases,  indorse  the  notes  thus 
drawn.  The  president,  secretary,  treasurer,  and  three  directors,  are  au- 
thorized to  sign  all  promissory  notes  issued  by  the  association.  The  note 
in  question  was  issued  on  the  mortgage  of  the  payees  of  the  note,  and  is 
conceded  to  have  been  under  the  authority  of  the  articles  just  referred  to. 
The  note  is  strictly  in  form  a  promissoiy  note,  payable  to  the  order  of 
the  payees  named,  who  are  the  present  appellees.  It  was  drawn  at  sixty 
days'  time,  and  payable  at  a  certain  named  bank.  It  has  been  treated  as 
ordinary  n^otiable  paper,  and  hence  it  was  protested  for  non-payment. 
It  was  signed  by  the  officers  designated  in  the  articles  of  association  to 
execute  promissory  notes,  and  the  only  thing  that  is  supposed  to  deprive 
it  of  the  qualities  of  such  paper  is  the  appearance,  in  one  comer  of  the 
face  of  the  note,  of  the  type  or  emblem  of  what  is,  said  to  be  the  seal  of 
the  corporation.  There  is  no  statement  or  declaration  in  any  part  of  the 
note  that  it  was,  or  was  designed  to  be,  executed  under  the  corporate 
seal.  What  is  alleged  to  be  the  seal  consists  simply  of  an  emblem  or 
symbol  printed  by  the  printer  at  the  time  when  the  printed  blank  note 
was  struck..  Whether  this  printed  symbol  is  a  sufficient  seal,  or  can  be 
made  sufficient  by  adoption,  is  a  question  that  we  need  not  now  decide  ; 
for,  even  conceding  it  to  be  a  sufficient  representation  of  the  corporate 
seal,  still,  we  are  of  opinion  that  the  note  in  question  is  a  negotiable  prom- 
issory note,  by  the  indorsement  of  which  in  the  ordinary  manner  liabil- 
ity attached  to  the  indorser. 

In  this  case,  as  we  have  seen,  the  officers  of  the  corporation  signing  the 
note  were  authorized  and  directed  to  issue  promissory  notes  in  a  negotia- 
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ble  form,  and  it  should  be  presumed  that  they  intended  to  conform  to 
their  authority  rather  than  violate  it.  But,  apart  from  this  consideration, 
the  very  nature  of  the  transaction  itself,  the  objects  and  purposes  to  be 
subserved  by  the  issue  of  the  note,  as  well  as  its  form,  plainly  indicate  that 
the  parties  must  have  understood  that  the  note  was  negotiable,  and  that  it 
would  be  so  accepted  and  dealt  with  by  the  commercial  community.  The 
Building  Association  issued  the  note  to  the  appellees,  instead  of  money  for 
which  the  mortgage  was  given.  It  was  certainly  contemplated,  that  the 
appellees  should  negotiate  the  note,  in  order  to  obtain  the  money  that  the 
association  had  contracted  to  loan,  and  that  was  rendered  impossible, 
from  the  form  of  the  note,  except  by  indorsement.  No  bank  or  banker 
would  likely  discount  the  note,  if  not  negotiable,  upon  mere  assignment, 
subject  to  the  equities  existing  between  the  originsJ  parties.  It  sufficiently 
appears  that  the  present  note,  and  others  like  it,  have  been  dealt  with  by 
the  banks,  and  the  commercial  community  generally,  as  ordinarily  negoti- 
able paper ;  and  in  their  understanding  of  the  nature  and  qualities  of 
these  instruments,  we  think  they  have  not  been  mistaken.  The  symbol 
or  printed  representation  of  the  seal,  if  it  be  conceded  to  be  a  sufficient 
seal,  was  not  printed  on  the  note  to  restrain  its  negotiability,  or  to 
change  it  into  a  specialty,  but  rather  as  a  mark  of  genuineness.  The 
note  in  no  manner  depends  upon  the  seal  for  its  validity,  but  derives  its 
entire  authenticity  from  the  signatures  of  the  officers  authorized  to  exe- 
cute it.  This  view  of  the  subject  is  fully  sustained  by  the  recent  cases  of 
Diiumore  v.  Duncan^  67  N.  Y.  578,  and  Vermilye  v.  Adams  Express  Co. 

21  Wall.  1S8,  involving  the  consideration  of  the  nature  and  qualities  of 
the  United  States  treasury  notes,  issued  under  the  seal  of  the  treasury,  as 
authorized  by  the  Act  of  Congress  of  March  3,  1865. 

The  authorities  mainly  relied  on  by  the  appellees  in  support  of  the 
position  that  because  there  is  a  seal,  or  the  representation  of  a  seal,  on  the 
note,  therefore  the  note  must  be  a  specialty,  are  the  cases  of  Trasher  v. 
Everhart,  3  Gill  &  John.  234 ;  Stabler  v.  Covman,  7  Gill  &  John.  284, 
and  GKst  v.  Draheley^  2  Gill,  330.  The  first  two  of  these  cases  presented 
no  question  as  to  what  constituted,  or  as  to  the  effect  of  printing  a  rep- 
resentation of  a  corporate  seal  on  an  instrument  executed  by  a  corpora- 
tion ;  but  were  cases  where  the  instruments  involved  were  executed  by 
individuals,  using  the  scrawl  at  the  end  of  their  names  as  seals.  The  law 
settled  by  those  cases  we  in  no  manner  design  to  disturb.  Nor  do  we  pro- 
pose to  qualify  or  disturb  any  of  the  principles  decided  in  the  case  of 
Qist  V.  Drakeley.  That  case,  however,  is  quite  distinguishable  from  the 
present.  There,  the  two  notes  executed  by  the  corporation,  though  in 
the  ordinary  form  of  promissory  notes,  bore  upon  their  face  such  evidence 
of  design  as  to  leave  no  doubt  of  their  real  character.  They  bore  the 
regular  impress  of  the  seal,  attested  by  the  signature  of  the  president ;  the 
notes  concluded  with  the  words,  "Witness  the  seal  of  the  company, 
attested  by  the  signature  of  the  president."  The  seal  was  the  only  real 
evidence  of  execution,  the  signature  of  the  president  being  added  to  attest 
the  affixing  of  the  seal  to  the  instruments.  Not  so  in  the  execution  of 
the  note  before  us. 

With  these  views,  differing  from  those  entertained  by  the  court  below 
as  to  the  nature  and  character  of  the  note  in  suit,  and  without  referring 
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specifically  to  the  several  prayers  offered  on  each  side,  as  they  will  be  of 
little  or  no  importance  in  the  re-trial  of  the  cause,  we  shall  reverse  the 
judgment  appealed  from,  and  award  a  new  trial. 

Judgment  reversed^  and  new  trial  awarded. 


dROurr  joouRT  of  the  united  states.— southern  dis- 

TBICT  OF  MISSISSIPPI. 

BANKBITPTCT.  —  CHAMPERTY.  —  ATTORNEY     AND    CLIENT.  —  CONTIN- 
GENT   FEE,  ETC. 


MAYBIN  V.  RAYMOND,  assignee. 
RAYMOND,  assignee  v.  HARRIS  et  al. 


1.  After  a  bankrupt  had  been  discharged,  a  large  fund  was  recoyered  in  a  suit  asainst 
the  United  States  in  the  court  of  claims,  by  counsel  employed  by  him  before  his  bank- 
ruptcy, on  a  contract  that  they  should  carry  on  the  suit  to  recover  the  same  at  their 
own  cofits  and  charges,  and  hare  and  retain  for  their  compensation  one  half  the 
amount  recovered.  The  fund  so  recovered  being  in  possession  of  the  bankrupt  court, 
the  bankrupt  filed  his  petition,  praying  that  the  share  of  his  said  counsel  in  the  fund 
might  be  paid  to  them,  that  a  sufficient  sum  might  be  set  apart  to  pay  all  debts  proven 
against  his  estate,  and  also  the  costs  and  commissions  of  the  bankruptcy,  and  that  the 
residue  might  be  paid  over  to  himself;  held^  that  such  a  petition  was  one  in  the  ordi- 
nary course  of  a  oankrupt  proceeding,  and  was  not  a  bill  in  equity,  nor  did  iJie  relief 
prayed  for  require  the  filing  of  a  bill  in  equity;  nor  was  a  decree  of  the  bankrupt 
court,  directing  the  payment  to  said  counsel  of  their  share  in  the  recovery,  the  allow- 
ance of  a  claim  against  the  bankrupt  estate.  The  proper  method,  therefore,  to  reverse 
a  decree  made  on  such  a  petition  was  not  by  appeal,  but  by  petition,  addressed  to  the 
supervisory  jurisdiction  of  the  circuit  court. 

S.  Tne  common  law  on  the  subject  of  champerty  and  maintenance  has  not  been  generally 
adopted  in  this  country,  the  reasons  on  which  the  law  was  founded  not  existing  here. 
Therefore,  a  contract,  such  as  that  mentioned  in  the  first  head-note,  made  by  a  party 
with  bis  counsel  is  not  an  unlawful,  but  is  a  valid  and  binding  contract. 

3.  Upon  the  facts  -stated  in  the  first  head-note,  the  attorneys  who  recovered  the  judg- 
ment were  entitled  to  one  half  the  amount  recovered,  notwithstanding  the  subsequent 
bankruptcy  of  the  party  with  whom  they  contracted,  and  notwithstanding  the  recov- 
eiy  was  subseqnent  to  the  bankruptcy. 

4.  A  paper  writing  purporting  to  be  the  discharge  of  a  bankrupt,  without  date,  signed 
by  the  register  without  application  therefor  by  the  assignee,  and  which  by  inadvert- 
ence bas  found  its  way  among  the  records  of  the  court,  does  not  put  an  end  to  the 
powers  cl  ^be  assignee,  or  terminate  the  bankruptcy  proceedings;  it  is  no  part  of  the 
record,  and  may  be  ordered  by  the  court  to  be  stricken  from  the  files. 

5.  The  discharge  of  a  bankrupt  is  not  such  an  adjudication  of  the  fact  that  he  has  sur- 
rendered all  his  property  for  the  benefit  of  his  creditors  as  to  bar  the  right  of  his  as- 
signee to  vecover  property  discovered  after  the  discharge,  and  which  the  bankrupt  had 
faHed  to  piaoe  upon  his  schedule. 

6.  Where  nn  assignee  in  bankruptcy  more  than  two  years  after  his  appointment  is  sub- 
stituted £or  tifce  bankrupt  as  plaintiff  in  a  suit  pending  in  the  bankrupt's  name,  and  re- 
covers k  sam  of  money  in  the  suit,  the  bankrupt  cannot  claim  from  the  assignee  the 
money  eo  reoovered,  on  the  ground  that  the  cause  of  action  in  favor  of  the  latter  was 
barrod  «t  the  time  he  was  substituted  as  plaintiff  in  the  suit. 

7.  'Where  antbortty  was  obtained  from  the  bankrupt  court  upon  the  application  of  the 
assignee  to  auke  the  contract  mentioned  in  the  first  head-note  for  the  prosecution  of  a 
claim  doe  the  baiJcrupt  estate,  the  court  being  kept  in  ignorance  of  facts  which,  if 
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known  to  it,  would  surely  have  induced  it  to  withhold  such  authority,  the  contract  ii 
not  binding  in  the  court  or  on  the  bankrupt  estate,  especially  when  ike  attorneys  with 
whom  the  contract  was  made  knew  that  the  assignee  had  not  communicated  such  facta 
to  the  court. 

On  the  8d  of  June,  1876,  the  district  court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  sitting  in  bankruptcy,  made  a  decree, 
to  revise  certain  portions  of  which  these  petitions  were  filed.  This  decree 
\tas  made  under  the  following  circumstances  :  — 

Riiytiaond,  the  assignee  of  Maybin,  had  recovered  in  the  court  of  claims 
a  judgment  against  the  United  States  for  $71,020,  which  sum  had  been 
drawn  from  the  treasury  of  the  United  States,  and  at  the  date  of  the 
decree  of  the  district  court  was  in  the  registry  of  the  court  subject  to  dis- 
tribution by  its  order.  In  anticipation  of  this  state  of  fact,  Maybin,  the 
bankrupt,  had  filed  on  January  26, 1876,  a  petition  in  the  district  court  in 
which  he  set  forth  that  Messrs.  Harris  &  Harris,  a  firm  of  solicitors  in 
Vicksburg,  were  entitled  to  one  half  the  amount  so  recovered  from  the 
United  States,  by  reason  of  a  contract  entered  into  in  1866  with  them  by 
him  before  his  bankruptcy,  by  which  he  agreed  that  in  consideration  of 
their  prosecuting  said  claim  and  paying  all  expenses  incident  to  such 
prosecution,  they  were  to  have  and  retain  one  half  the  amount  they 
might  recover  from  the  United  States.  That  Harris  &  Harris  had  associ- 
ated with  themselves  in  the  contract  Messrs.  Bartley  &  Casey,  solicitors  in 
Washington  city,  and  that  by  the  united  services  of  all  his  s%id  counsel 
on  May  25,  1875,  a  judgment  was  recovered  in  favor  of  petitioner  and 
against  the  United  States,  in  the  court  of  claims,  for  $71,020. 

His  petition  further  states  that  in  July,  1873,  and  more  than  three  years 
after  the  discharge  of  the  petitioner  in  the  bankrupt  court,  John  B.  Ray- 
mond his  assigiiee  had  procured  himself  to  be  substituted  for  the  peti- 
tioner as  plaintiff  in  the  said  suit  in  the  court  of  claims ;  that  but  one 
debt  had  been  proved  against  the  estate  of  the  petitioner,  and  that  for  the 
simi  of  $2,000  only ;  and  that  said  assignee  intended  to  collect  said  judg- 
ment and  hold  said  money,  and  refused  to  recognize  the  compensation  due 
to  the  said  counsel  of  petitioner. 

The  petition  prayed  that  the  counsel  of  petitioner  should  be  paid  their 
said  fees  out  of  the  fund  when  recovered,  and  that  petitioner  should  be 
allowed  to  deposit  in  the  registry  of  the  court  a  suflEicient  sum  to  cover  all 
claims  against  him  and  all  costs  and  commissions  of  the  assignee,  and 
that  the  remainder  of  the  proceeds  of  said  judgment  should  be  paid  to 
petitioner. 

After  the  filing  of  this  petition  and  before  a  decree  was  made  thereon, 
the  judgment  of  the  court  of  claims  had  been  affirmed  by  the  supreme 
court  of  the  United  States,  and  the  amount  of  the  judgment  was  drawn 
from  the  treasury  of  the  United  States  and  was  in  the  custody  of  the 
bankrupt  court. 

Before  the  decree  was  made  upon  said  petition  other  proofs  of  debt 
had  been  filed  against  the  estate  of  said  Maybin,  in  addition  to  said  claim 
of  $2,000,  so  that  the  debts  filed  against  the  said  estate  amounted  to  about 
$26,000.  These  debts  however,  it  was  claimed  by  Maybin,  were  not  valid 
claims  against  his  estate. 

Raymond,  the'  assignee  of  Maybin,  filed  an  answe^r  to  this  petition  in 
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which,  besides  denying  many  of  the  averments  of  the  petition,  he  alleged 
that  May  bin  had  fraudulently  neglected  to  place  the  said  claim  against  the 
United  States  upon  his  bankrupt  schedules.  That  in  March,  1873,  he  dis- 
covered that  the  said  Maybin  was  then  prosecuting  said  claim  in  the  court 
of  claims,  and  thereupon  he,  the  assignee,  filed  his  petition  in  the  district 
court  setting  forth  that  said  claim  bad  come  to  his  knowledge,  that  it 
would  be  necessary  to  employ  an  attorney  to  prosecute  the  same,  that  he 
had  no  funds  for  that  puipose,  and  that  it  had  been  customary  for  such 
claimants  to  employ  an  attorney  at  a  compensation  of  one  half  the  amount 
recovered,  and  praying  for  authority  to  make  a  contract  with  an  attorney 
for  the  collection  of  said  claim  on  those  terms ;  that  the  authority  was 
given,  and  he  made  a  contract  with  Messrs.  Adam  &  Speed,  attorneys, 
dated  March  22,  1873,  by  which  he  employed  them  to  prosecute  said 
claim,  and  agreed  to  pay  them  for  their  services  one  half  the  gross  pro- 
ceeds of  said  claim  when  recovered. 

Adam  &  Speed,  who  had  associated  with  themselves  in  the  prosecution 
of  this  suit  Mr.  S.  E.  Jenner,  of  Washington  city,  filed  on  October  2, 
1875  a  proof  of  their  claim  against  the  bankrupt's  estate,  in  which  they 
claimed  that  there  was  due  them  and  said  Jenner  from  the  bankrupt's 
estate  the  sum  of  $35,510,  by  reason  of  their  services  under  the  contract 
aforesaid,  and  that  they  held  an  attorney's  lien  upon  the  judgment  for 
$71,020  which  had  been  recovered  in  May,  1876,  in  the  court  of  claims, 
in  favor  of  said  assignee. 

After  due  notice  to  all  the  parties  in  interest,  and  the  taking  of  much 
testimony  on  both  sides,  the  petition  of  Maybin  came  on  for  hearing  be- 
fore the  district  judge  sitting  in  bankruptcy  on  the  3d  of  June,  1876,  and 
he  made  a  decree. 

The  decree  found  that  there  was  on  deposit  in  the  Valley  Bank  of 
Vicksburg  the  proceeds  of  said  suit  in  the  court  of  claims,  the  sum  of 
$71,020,  subject  to  the  order  of  the  court  in  the  cause,  —  and  directed  its 
distribution  as  follows :  To  Raymond,  the  assignee,  for  his  commissions 
on  receiving  and  paying  over  said  moneys,  the  sum  of  $810 ;  to  S.  E. 
Jenner,  or  Adam  &  Speed,  his  associates,  $579.46,  being  an  amount  paid 
by  Jenner  to  Bartley  &  Casey,  the  attorneys  for  Maybin,  and  which  sum 
was  properly  chargeable  to  the  attorneys  of  said  Maybin  ;  to  Harris  & 
Harris,  and  Bartley  &  Casey  their  associates,  $34,526.54 ;  to  Adam  & 
Speed  and  S.  E.  Jenner,  $17,552.vyV ;  and  the  court  decreed  that  the  re- 
mainder of  the  fund  be  held  by  said  Valley  Bank  until  the  further  order 
of  the  court. 

Maybin,  the  bankrupt,  has  filed  a  petition  to  review  this  decree,  in  which 
his  main  ground  of  complaint  is  the  allowance  made  to  Adam  &  Speed  and 
Jenner.  And  Raymond,  the  assignee,  has  also  filed  a  petition  of  review  in 
which  he  complains  of  so  much  of  the  decree  as  allows  to  Harris  &  Harris 
and  Bartley  &  Casey  the  said  sum  of  $34,526.54.  -The  other  facts  neces- 
sary to  an  undeistanding  of  the  controversy  are  stated  in  the  opinion  of 
the  court. 

The  parties  in  interest  were  rei»:esented  as  follows :  For  Harris  & 
Harris  and  Bartley  &  Casey  appeared  Messrs.  W.  B,  Pittman^  A.  B. 
Pittman^  T.  W.  Bartley  ^  Joseph  Casey;  Mr.  W.  B.  Fittman  also 
appeared  for  Maybin. 
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Messrs.  G-.  Q-ordon  Adam  ^  Dickey  appeared  for  Adam  &  Speed  and 
Jenner,  and  for  Raymond,  the  assignee. 

Woods,  Circuit  Judge.  The  respondents  to  the  supervisory  petition 
of  review  filed  by  Raymond,  the  assignee,  have  entered  a  motion  which 
raises  a  preliminary  question  that  first  requires  the  attention  of  the  court. 
The  motion  is  to  dismiss  the  petition  because  this  court  is  without  juris- 
diction to  entertain  the  same,  tne  decree  sought  to  be  reviewed  being  either 
a  decree  in  equity  or  the  allowance  of  the  claim  of  creditors,  and  therefore 
^ot  reviewable  by  supervisory  petition. 

I  do  not  think  this  motion  ought  to  prevail.  The  petition  of  Maybin 
was  in  the  ordinary  course  of  a  bankrupt  proceeding.  Its  main  purpose 
was  to  secure  to  himself  any  surplus  that  might  remain  of  his  estate  after 
paying  all  the  claims  upon  the  fund,  and  all  debts  due  from  him.  It  cer- 
tainly was  not  necessary  to  present  such  a  prayer  by  a  r^ular  bill  in 
equity.  The  fund  at  the  time  of  the  decree  was  in  the  registry  of  the 
court,  and  Maybin's  petition  amounted  simply  to  a  motion  to  distribute 
the  fund  to  those  having  claims  against  it  and  to  pay  him  the  residue. 
Nor  does  the  decree  appear  to  be  the  allowance  of  a  claim  in  favor  of 
Harris  &  Harris  and  Bartley  &  Casey.  They  were  the  owners  by  equi- 
table assignment  of  one  half  the  fund,  if  what  they  alleged  about  their  con- 
tract with  Maybin  was  true.  They  did  not  set  up  a  debt  due  to  them 
against  the  bankrupt  estate,  but  a  title  to  one  half  the  fund.  The  decree 
that  they  be  paid  out  of  the  fund  was  not  the  allowance  of  a  claim  against 
the  estate  from  which,  by  the  provisions  of  original  section  8  of  the  bank- 
rupt act  (Rev.  Stat.  4980)  an  appeal  might  be  taken. 

^^  The  assignee  of  a  bankrupt  is  not  the  assignee  of  his  creditor,  nor  of 
all  the  judgments,  executions,  liens,  and  mortgages  outstanding  against 
his  property.  He  takes  only  the  bankrupt's  interest  in  the  property  ;  he 
has  no  right  or  title  to  the  interest  which  others  have  therein,  nor  any 
control  over  it  further  than  is  expressly  given  by  the  bankrupt  act  as 
auxiliary  to  the  preservation  of  the  bankrupt's  interest  for  the  benefit  of 
his  general  creditors."     Ooddard  v.  Weaver^  1  Woods,  259. 

In  the  district  court  the  petition  of  Maybin  was  treated  both  by  the 
parties  and  the  court  as  an  informal  petition  in  the  course  of  bankrupt 
proceedings ;  and  I  am  disposed  to  treat  it  in  the  same  way  in  this  court, 
and  think  it  was  not  a  bill  in  equity  ;  nor  was  the  decree  of  the  court  the 
allowance  of  a  claim  against  the  bankrupt's  estate. 

The  motion  to  dismiss  the  revisory  petition  of  Raymond,  the  assignee, 
is  therefore  overruled. 

As  to  the  meiits  of  the  revisory  petition  of  Raymond,  the  questions  are, 
what  contract  did  Harris  &  Harris  make  with  Maybin  for  the  prosecu- 
tion of  his  claim  against  the  United  States,  and  what  were  their  rights 
under  that  contract  ? 

In  my  judgment  the  proof  is  clear  and  conclusive  that  one  or  two  years 
before  Maybin  filed  his  petition  to  be  adjudicated  a  bankrupt  he  entered 
into  a  written  contract  with  Harris  &  Harris,  by  which  the  latter  agreed 
to  prosecute  said  claim  against  the  United  States,  and  pay  all  costs  and 
expenses  of  said  prosecution,  and  for  their  said  services  they  were  to  have 
one  half  the  net  proceeds  of  the  claim,  and  the  other  half  was  to  be  paid 
to  said  Maybin ;  that  Harris  &  Harris,  by  themselves  and  those  whom 
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they  associated  with  themselves,  did  prosecute  said  claim  in  the  court  of 
claims  and  in  the  supreme  court  of  the  United  States,  and  did  recover 
therein  final  judgment  for  $71,020,  which  amount  is  now  in  the  registry 
of  the  district  court. 

Under  this  state  of  facts  there  can  be  no  doubt  of  the  right  of  Har- 
ris &  Harris  and  their  associates  to  one  half  the  net  proceeds  of  the  fund, 
notwithstanding  the  fact  that,  during  the  pendency  of  the  cause  in  the 
court  of  claims,  Maybin  had  been  adjudicated  a  bankrupt,  and  before  the 
recovery  of  the  judgment  in  that  court  Raymond,  his  assignee,  had  been 
made  a  party  plaintiff  to  the  suit.  Harris  &  Harris  and  their  colleagues 
were  not  only  willing  to  prosecute  the  suit  after  the  bankruptcy  and 
after  the  assignee  was  made  party,  but  actually  did  prosecute  it  to  a 
successful  final  judgment  and  recovery  of  the  money.  These  services 
were  accepted  by  the  assignee,  and  he  now  enjoys  their  fruits.  When 
their  services  had  been  rendered  according  to  their  contract,  and  the 
money  recovered,  they  had  a  title  to  one  half  the  amount.  When  Ray- 
mond was  appointed  assignee  the  claim  of  Maybin  vested  in  him^  subject 
to  the  rights  of  Harris  &  Harris  under  their  contract,  which  was  in  no 
way  affected  by  the  bankruptcy.  As  long  as  they  were  willing  to  per- 
form their  part  of  the  contract  they  were  entitled  to  insist  upon  their 
rights  under  it. 

These  rights  of  Harris  &  Harris  and  their  associates  were  recognized 
not  only  by  the  district  court  but  also  the  court  of  claims.  The  district 
court,  in  an  order  dated  November  28,  1873,  directed  Raymond,  as  as- 
signee, to  prosecute  said  claim  in  the  court  of  claims,  and  declared  that  all 
costs  and  expenses  incurred  by  said  bankrupt,  including  his  counsel  fees 
for  the  prosecution  of  said  claim  before  the  substitution  of  said  assignee, 
should  be  paid  out  of  the  amount  which  might  be  paid  into  court  to  be 
thereafter  determined  by  the  court. 

And  in  the  order  of  the  court  of  claims,  made  on  February  23,  1874, 
by  which  S.  E.  Jenner  was  made  attorney  of  record  for  said  Raymond 
as  assignee  of  Maybin,  instead  of  Bartley  &  Casey,  it  was  provided  that 
Bartley  &  Casey  should  have  and  retain  a  lien  upon  the  cause  of  action, 
and  upon  the  papers  and  effects  of  the  said  Maybin,  and  upon  any  judg- 
ment which  might  be  recovered  in  the  case,  to  the  amount  of  such  contin- 
gent fees  and  costs  as  it  was  agreed  by  or  on  behalf  of  said  Maybin  that 
his  original  attorney  should  receive  for  professional  services  for  prosecuting 
the  case. 

The  order  of  the  district  court  authorizes  the  assignee  to  prosecute  the 
claim  in  the  court  of  claims,  and  the  order  of  the  court  of  claims  substi- 
tuting the  attorney  of  the  assignee  as  attorney  of  record,  both  took  care 
to  preserve  the  rights  of  Maybin's  attorneys  under  their  original  con- 
tract for  fees. 

It  is  objected  that  the  contract  made  between  Maybin  and  Harris  & 
Harris  is  champertous,  and  therefore  void. 

"  Champerty,"  says  Blackstone,  "  is  a  species  of  maintenance,  being  a 
bargain  with  tiie  plaintiff  or  defendant  campum  partire  if  they  prevail  at 
law.  Whereupon  the  champertor  is  to  carry  on  the  party's  suit  at  his 
own  expense." 

The  common  law  notions  of  champerty  and  maintenance  have  never 
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fully  obtained  in  this  country,  because  the  reason  upon  which  they  were 
founded  in  England  did  not  exist  here. 

In  the  case  of  Slywright  and  Page^  1  Leon.  167,  it  was  said  by  the  whole 
court  of  common  pleas  that  the  meaning  of  the  statute  of  the  32  Hen.  8, 
concerning  maintenance,  was  ^^to  repress  the  practices  of  many  who, 
when  they  thought  they  had  title  or  right  to  any  land,  for  the  furtherance 
of  their  pretended  right  conveyed  their  interest  in  some  part  thereof  to 
great  persons,  and  with  their  countenance  did  oppress  the  possessors." 

Blackstone  speaks  of  the  offence  of  champerty  as  ^^  perverting  the 
process  of  law  into  an  engine  of  oppression." 

The  same  reasons  were  given  for  the  rule  of  the  common  law  that  a 
choBe  in  action  could  not  be  assigned.  ^^  Nothing,"  says  Coke,  ^^  in  ac- 
tion, entry,  and  reentry  can  be  granted  over,  for  or  under  color  thereof 
pretended  titles  might  be  granted  to  OTeat  men  whereby  right  might  be 
trodden  down  and  the  weak  oppressed. '     Co.  Litt.  14  a. 

It  has  been  well  remarked  that  feeble,  partial,  and  corrupt  must  have 
been  the  administration  of  justice  when  such  a  reason  could  have  force. 
Thallhimer  v.  Brinkerhoff^  8  Cow.  643. 

The  rule  that  a  chose  in  action  cannot  be  assigned  has  long  since  been 
exploded,  because  the  reason  upon  which  it  rested  has  ceased  to  exist. 
And  the  ideas  of  the  guilt  of  champerty  and  maintenance  have  measur- 
ably disappeared,  and  generally  it  is  not  now  considered  in  thb  country 
a  crime  to  aid  the  lawful  suit  of  another  with  money  and  services,  in  con- 
sideration of  a  share  in  the  recovery.  Thallhimer  v.  Brinkerhoff^  supra; 
Lyth  V.  State,  17  Ark.  608 ;  Bayard  v.  Lane,  3  Harr.  (Del.)  139. 

Where  the  government  is  defendant,  the  grounds  upon  which  the 
offence  of  champerty  were  supposed  to  rest  cannot,  in  the  nature  of  the 
case,  exist.  In  such  cases  as  the  one  under  consideration,  the  government 
invites  the  suits  of  her  citizens  having  lawful  claims,  and  is  in  no  danger 
of  suffering  injustice,  no  matter  how  great  and  influential  those  are  who 
are  aiding  in  their  prosecution.  The  objection  that  the  contract  under 
consideration  is  champerty  cannot  therefore  prevail. 

It  seems  to  me  clear  that  the  district  court,  in  making  the  decree  now  un- 
der review,  did  right  in  directing  the  payment  of  the  compensation  of  Harris 
^  Harris  and  Bartley  &  Casey  out  of  the  fund.  Maybin,  when  competent 
to  contract,  had  agreed  to  pay  them  this  compensation,  and  they  had, 
without  objection  by  the  assignee,  rendered  the  services  and  accomplished 
the  object  for  which  the  allowance  was  made.  Therefore,  unless  some 
obstacle  appears  in  the  consideration  of  other  questions  raised  in  the  case, 
that  part  of  the  decree  of  the  district  court  under  consideration  ought  to 
be  affirmed,  and  the  petition  of  review  filed  by  Raymond  dismissed. 

The  questions  referred  to  are  made  by  the  counsel  for  Maybin  upon 
his  petition  to  review  so  much  of  the  decree  of  the  district  court  as  al- 
lowed Adam  &  Speed  and  Jenner  the  sum  of  $17,552. 

The  objections  upon  which  the  counsel  for  Maybin  rely  reach  to  the 
entire  decree  of  the  district  court.  They  assert  that  the  district  court  had 
no  jurisdiction  to  make  the  decree.  They  claim  this  on  several  grounds  : 
First.  Because  the  proceeding  in  bankruptcy  was  completed  and  concluded 
before  Raymond  was  authorized  to  prosecute  the  claim  in  the  court  of 
claims,  and  that  the  court  had  therefore  no  authority  to  make  that  order 
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or  any  sabsequent  order  in  the  bankruptcy.  This  view  is  based  on  the 
alleged  fact  that  the  bankrupt  Maybin,  having  been  discharged  about  the 
25th  of  January,  1870,  Raymond,  his  assignee,  was  subsequently,  but  soon 
after  also  discharged,  and  that  this  ended  and  closed  the  bankruptcy 
proceedings,  and  all  proceedings  thereafter  in  said  bankruptcy  were  with- 
out jurisdiction,  and  void. 

If  the  facts  as  claimed  were  borne  out  by  the  record,  I  should  feel  inclined 
to  hold  on  this  point  with  the  attorneys  for  Maybin.  But  as  I  read  the 
record,  Raymond  never  was  discharged  as  assignee.  It  is  true  a  discharge 
written  upon  a  printed  blank,  without  date  and  signed  by  the  register,  is 
found  among  the  files  of  the  bankruptcy  of  Maybin,  and  doubtless  this 
discharge  was  signed  by  the  register  soon  after  the  date  of  the  discharge 
of  the  bankrupt  himself. 

But  it  appears  farther  from  the  record  that  on  April  10,  1873,  Ray- 
mond filed  a  petition  in  the  district  court,  in  which  he  represented  that  he 
was  embarrassed  in  the  performance  of  his  duty  as  assignee,  by  the  said 
paper  purporting  to  be  his  discharge  as  assignee ;  that  said  paper  was  signed 
without  being  applied  for  ;  that  the  date  was  purposely  omitted,  and  that 
it  was  inadvertently  put  by  the  register  among  the  papers  in  the  cause, 
when  they  were  returned  into  court. 

Upon  this  petition  the  court  acted,  and  found  that  said  discharge  was 
inadvertently  made  and  filed  in  said  cause,  and  ordered  it  to  be  annulled. 

The  mere  inadvertent  filing  of  a  discharge  among  the  records  of  a  cause 
does  not  paralyze  a  court  and  put  an  end  to  the  case.  A  court  at  any 
time,  on  the  truth  being  made  to  appear,  would  have  the  power  to  order 
such  a  paper  to  be  stricken  from  the  files. 

^^  A  court  has  power  at  a  subsequent  term  to  set  right  mere  forms  in 
its  judgments,  to  correct  misprisions  of  its  clerks,  and  to  correct  any  mere 
clerical  errors  so  as  to  conform  the  record  to  the  truth."  The  Bank  v. 
Labilat,  1  Woods,  13. 

When  therefore  it  was  made  to  appear  that  the  discharge  of  an  as- 
signee had  inadvertently  found  its  way  among  the  files  of  the  court,  the 
court  had  power  to  order  the  paper  to  stand  for  naught,  and  the  assignee 
to  proceed  in  the  discharge  of  his  duties ;  and  this  the  court  did.  The 
assignee  was,  therefore,  in  fact  never  discharged. 

Second.  It  is  further  claimed,  that  the  discharge  of  the  bankrupt  on 
January  25,  1870,  was  an  adjudication  that  he  had  surrendered  all  his 
properly  for  the  benefit  of  his  creditors,  and  that  the  assignee  had  no 
right,  although  he  might  afterwards  discover  property  of  the  bankrupt 
which  the  bankrupt  had  failed  to  put  upon  his  schedules,  to  bring  it  into 
the  bankruptcy  without  first  setting  aside  the  discharge  of  the  bankrupt ; 
that  this  hsid  never  been  done,  and  that  the  time  within  which  it  could  be 
done  had  elapsed. 

I  do  not  think  that  the  discharge  of  a  bankrupt  was  intended  to  have 
the  effect  claimed. 

Generally,  a  bankrupt  may  apply  for  his  discharge  at  any  time  after 
the  expiration  of  six  months,  and  if  no  debts  have  been  proved  and  no 
assets  have  come  to  the  hands  of  the  assignee,  he  may  apply  after  the  ex- 
piration of  sixty  days  from  the  adjudication. 

A  discharge  once  granted  can  only  be  annulled  on  the  ground  of  fraud. 
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Rev.  Stats.  §§  5110,  5120.  So  that  if  the  theory  under  consideration  is 
correct  where  a  bankrupt  inadvertently  omits  property  from  his  schedule 
and  gets  his  discharge  fairly,  newly  discovered  assets  can  never  be  reached 
by  the  assignee,  because  the  discharge  can  never  be  set  aside.  An  inter- 
pretation of  the  law  which  leads  to  such  results  must  surely  be  unsound. 

The  fact  is,  that  the  adjudication  of  bankruptcy  vests  in  the  assignee 
the  title  to  all  property  of  the  bankrupt  not  exempt,  whether  the  same 
is  placed  on  the  schedules  or  not ;  and  without  reference  to  the  discharge 
of  the  bankrupt  it  is  the  duty  of  the  assignee  to  collect  the  assets,  and 
apply  them  to  the  payment  of  the  debts,  and  a  discharge  of  the  bankrupt 
interposes  no  obstacle  to  the  performance  of  this  duty. 

Third.  It  is  claimed  that  if  the  assignee  acquired  any  right  to  the 
claim  of  Maybin  against  the  United  States,  he  is  barred  of  that  right 
because  he  did  not  prosecute  it  within  two  years ;  that  is  to  say,  because 
he  did  not  have  himself  substituted  for  Maybin  as  plaintiff  in  the  suit 
ending  in  the  court  of  claims  until  after  the  expiration  of  two  years  from 
is  appointment  as  assignee.     Rev.  Stat.  §  5057. 

If  it  be  conceded  that  under  the  circumstances  the  assignee  was  barred, 
it  seems  clear  that  Maybin  cannot  now  avail  himself  of  that  fact.  The 
limitation  is  for  the  benefit  of  defendants  in  the  actions  prosecuted  by  the 
assignee.  If  the  limitation  of  the  statute  was  effectual  to  bar  the  assignee, 
the  United  States  might  have  set  up  the  bar.  But  that  was  not  done  ; 
after  the  suit  of  the  assignee  has  been  allowed  to  progress  to  judgment, 
and  the  money  has  been  collected  by  him,  it  seems  to  be  too  late  for  the 
bankrupt  to  intervene  and  set  up  the  bar  of  the  statute. 

I  am  of  opinion,  therefore,  that  none  of  the  grounds  relied  on  by  coun- 
sel for  Maybin,  to  show  that  the  district  court  had  no  jurisdiction  to 
make  the  decree  complained  of,  are  well  taken. 

This  brings  up  the  merits  of  the  revisory  petition  filed  by  Maybin. 
The  petition  claims  that  the  allowance  by  the  district  court  to  Adam  & 
Speed  and  Jenner  of  $17,552.50  was  not  justified,  and  I  think  the  objec- 
tion to  this  allowance  is  sustained  by  the  facts  of  the  case.  It  is  made 
perfectly  clear  by  the  record  that  the  court  when  it  authorized  Raymond, 
the  assignee,  to  employ  an  attorney  to  prosecute  the  claim  of  the  bankrupt 
against  the  United  States,  for  the  compensation  of  one  half  the  amount 
recovered,  did  so  in  ignorapce  of  the  facts  of  the  case ;  and  that  this  igno- 
rance resulted  from  the  suppression  by  the  assignee  of  facts  which  must 
have  been  known  to  him,  and  the  fact  of  such  suppression  was  known  to 
the  attorneys  with  whom  he  subsequently  contracted.  It  is  not  to  be 
supposed  that  if  the  court  had  been  advised  that  the  claim  of  Maybin  was 
already  in  course  of  prosecution  in  the  court  of  claims,  and  almost  ready 
for  judgment,  and  that  the  attorneys  prosecuting  the  claim  had  a  contract 
with  Maybin  for  one  half  the  amount  to  be  recovered  for  their  compensa- 
tion, that  under  these  circumstances  the  court  would  have  authorized  the 
employment  of  other  counsel  for  the  assignee,  who  was  to  receive  the 
other  half  of  the  money  for  their  services.  The  petition  filed  by  the  as- 
signee for  authority  to  employ  counsel  left  the  court  in  the  dark  as  to 
the  real  state  of  the  case  ;  and  the  order  of  the  court  allowing  the  assignee 
to  employ  counsel  who  were  to  receive  one  half  the  recovery  for  their  ser^ 
vices  was  not  binding  upon  the  court  or  the  parties. 
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Bat  aside  from  this,  the  services  which  Adam  Ss  Speed  contracted  to 
render,  and  for  which  they  were  to  receive  one  half  the  amount  recovered 
by  them,  were  never  rendered. 

What  were  the  services  they  agreed  to  perform  ?  The  petition  of  the 
assignee  for  authority  to  employ  counsel  represented  that  among  the  assets 
of  the  bankrupt  there  was  a  claim  against  the  United  States  for  cotton 
taken  from  bankrupt's  plantation ;  that  in  the  prosecution  of  said  claim  it 
would  be  necessary  t6  employ  counsel ;  that  it  was  customary  in  such 
cases  for  the  claimant  to  enter  into  contract  with  the  attorney  to  pay  him 
for  his  services  in  the  collection  of  the  same  fifty  per  centum  of  the 
amount  recovered,  the  claimant  to  be  at  no  further  expense  in  making 
said  collection ;  and  the  petition  prayed  that  petitioner  be  authorized  to 
employ  counsel  to  prosecute  the  claim  on  the  said  terms,  and  the  court 
authorized  the  contract  to  be  made  as  prayed  for  in  the  petition. 

In  pursuance  of  this  authority  the  assignee,  on  the  same  day  the  authority 
waa  given,  entered  into  a  contract  in  writing  with  Adam  &  Speed  and 
Jenner,  by  which  they  agreed  ^*  to  prosecute  and  recover  a  certain  claim 
or  debt  due  and  owing  to  the  estate  of  said  bankrupt  by  and  from  the 
United  States,  for  and  on  account  of  cotton  taken  from  bankrupt's  planta- 
tion during  the  rebellion."  And  the  assignee  agreed  to  pay  them  one 
half  the  amount  recovered  for  their  services. 

From  all  this  it  appears  that  what  Adam  &  Speed  and  Jenner  were  em- 
ployed to  do,  and  what  they  agreed  to  do,  and  for  the  doing  of  which  they 
were  to  receive  one  half  the  amount  recovered,  was  to  prosecute  and  recover 
the  claim  against  the  United  States.  This  they  did  not  do,  nor  did  they 
assist  in  doing.  The  record  shows  that  the  suit  against  the  United  States 
was  prosecuted  solely  by  Harris  &  Harris  and  their  associates,  and  it  fails 
to  sbow  any  service  performed  by  Adam  &  Speed  and  Jenner,  or  either  of 
them,  towards  the  recovery  of  the  judgment  against  the  United  States. 

Adam  &  Speed  and  Jenner  did  perform  services  for  the  assignee  about 
the  claim,  but  they  were  not  the  services  contemplated  by  the  order  of  the 
court  or  by  the  contract  between  the  assignee  and  them.  These  services 
were  the  procuring  the  substitution  of  the  assignee  as  plaintifiE  in  the  court 
of  claims  in  place  of  the  bankrupt,  and  the  having  Jenner  substituted  as 
attorney  of  record  for  plaintiff  in  place  of  Bartley  &  Casey,  Doubtless 
these  services  were  valuable  to  the  estate  of  the  bankrupt.  They  pre- 
vented the  fund  when  recovered  from  going  into  the  hands  of  Maybin,  the 
bankrupt,  and  secured  the  possession  of  it  to  Raymond,  the  assignee.  But 
the  prosecution  of  the  claim  and  the  recovery  of  the  money  from  the 
United  States,  by  the  final  judgment  of  the  supreme  court,  was  done  by 
Harris  &  Harris  and  their  associates,  and  not  by  Adam  &  Speed  and  Jen- 
ner. It  never  entered  into  the  contemplation  of  the  court  that  Adam  & 
Speed  and  Jenner  were  to  be  paid  fifty  per  cent,  of  the  recovery  for  prevent- 
ing the  fund  from  going  into  the  possession  of  the  bankrupt,  and  that  the 
other  fifty  per  cent,  was  to  be  paid  to  the  attorneys  of  the  bankrupt  for 
their  services  in  recovering  the  fund  as  against  the  United  States. 

In  my  opinion  Adam  &  Speed  and  Jenner  cannot  claim  under  said  con- 
tract:  — 

(1.)  Because  the  authority  to  make  it  was  conferred  by  the  court  with- 
out a  knowledge  of  the  facts  which  the  assignee  must  have  known,  and  was 
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bound  to  oommunicate ;  and  (2.)  Because  none  of  the  services  contem- 
plated by  the  order  of  the  court  and  the  contract  between  Adam  &  Speed 
and  Jenner  were  performed.  The  services  actually  rendered  were  not 
those  for  which  the  assignee  was  authorized  by  the  court  to  pay  fifty  per 
cent,  of  the  recovery. 

But  nevertheless  Adam  ft  Speed  and  Jenner  have  performed  a  valuable 
service  to  the  bankrupt's  estate,  and  they  should  be  paid  for  such  services 
what  they  are  reasonably  worth. 

The  result  of  my  views  is,  that  the  petition  of  review  filed  by  John  B. 
Raymond,  assignee,  ipust  be  dismissed  at  the  costs  of  the  bankrupt  estate, 
and  that  so  much  of  the  decree  as  directs  the  payment  to  Harris  ft  Har- 
ris and  Bartley  &  Casey  of  $84,525.54  must  be  affirmed. 

That  so  much  of  the  revisory  petition  filed  by  J.  W.  Maybin,  as  com- 
plains of  the  order  directing  the  payment  to  Adam  &  Speed  and  Jenner 
of  $17,552.50  by  said  assignee  be  sustained,  and  so  much  of  said  decree  as 
directs  the  payment  to  said  attorneys  of  said  sum  be  reversed ;  and  that 
the  district  court  be  required  to  ascertain  in  such  manner  as  shall  seem  to 
it  most  proper  what  sum  of  money  is  due  to  Adam  &  Speed  and  Jenner 
for  their  services  in  the  premises,  and  to  direct  the  payment  to  them  of 
such  sum  out  of  the  fund. 


SUPREME  COURT  OP  PENNSYLVANIA. 

(To  appear  in  29  P.  F.  Smith.) 

EXPRESSION  OF  OPINION  AS  TO  FACTS  BY  COUBT.  —  ACTION  FOR  DEATH 
CAUSED  BY  EXPLOSION  OF  UNSAFE  OIL.  —  EVIDENCE.  — RES  GEST JB5. 

ELKINS,  BLY  k  CO.  v.  McKEAN. 

1.  In  a  suit  against  a  refiner  and  yendor  of  petroleum,  for  the  death  of  plaintiff's  husband, 
alleged  to  have  been  caused  by  the  explosion  of  the  oil,  the  allegation  and  evidence  of 
plaintiff  were  that  the  oil  exploded  in  a  lamp  in  his  hand  whilst  he  was  walking 
quietly;  the  defendant's  allegation  and  evidence  were  that  the  death  was  caused  by  his 
tripping  and  falling  with  the  Tamp  in  his  hand.  In  charging,  the  court  said,  **  Was  the 
death  occasioned  by  the  explosion  at  the  time  and  in  the  manner  claimed  by  the  plain- 
tiff ?  In  regard  to  this  there  can  be  no  doubt  whatever.*'  Held  to  be  error;  whether 
the  death  was  caused  by  the  explosion  as  alleged  by  the  plaintiff  was  for  the  jury. 

2.  The  declaration  averred  that  the  defendants  wilfully  sold  the  oil  for  lightin^urposes, 
**  knowing  that  it  was  highly  inflammable,  explosive,  and  unsafe,"  &c.  There  was 
evidence  that  the  oil  had  been  sold  by  defendants,  but  none  that  the  sale  was  with 
wilful  knowledge  of  its  dangerous  character:  Held  to  be  error  to  submit  the  case  to  the 
jury. 

S.  Statements  as  to  the  cause  of  the  accident  made  by  the  deceased  at  and  about  the 
time  of  its  occurrence,  whilst  he  was  covered  with  fire,  were  competent  evidence  as 
part  of  res  gestce, 

4.  The  fact  that  the  oil  had  passed  through  a  number  of  intervening  vendors  before  it 
was  procured  by  the  deceased  woidd  not  prevent  ia  recovery  against  the  defendants, 
if  their  guilty  knowledge  and  the  identity  of  the  oil  were  established. 

5.  The  responsibility  of  uie  manufacturers  would  attach  from  their  putting  the  oil  on  the 
market  and  holding  out  that  it  might  be  safely  used  as  illuminating  oil. 
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This  was  an  action  on  the  case  to  April  term,  1878,  of  the  court  below, 
brought  by  Elizabeth  McKean  against  George  W.  Elkins  and  others, 
trading  as  Elkins,  BIy  &  Co. 

There  were  three  counts  in  the  declaration :  — 

1.  That  defendants  were  manufacturers  and  vendors  of  carbon  oil  for 
illuminating  purposes ;  that  James  A.  McKean,  the  husband  of  plaintiff, 
purchased  a  quantity  of  oil  to  be  used  in  a  lamp ;  that  defendants,  know- 
ingly, wilfully,  and  of  their  mere  negligence,  manufactured  and  sold,  for 
illuminating  purposes,  oil  that  was  highly  inflammable,  explosive,  unsafe, 
and  dangerous,  knowing  it  to  be  such ;  that  James  A.  McKean  purchased 
the  same,  and  whilst  using  it  in  a  lamp  in  a  proper  and  prudent  manner, 
the  oil  exploded  and  caught  fire,  the  burning  dil  was  scattered  over  Mc- 
Kean, and  so  burned  him  that  he  died. 

2.  That  the  defendants  being  such  manilfacturers  and  vendors  of  oil, 
did  knowingly,  fraudulently,  and  maliciously  put  upon  the  market,  &c., 
certain  carbon  oil,  representing  it  to  be  of  a  safe  and  reliable  quality  of 
the  fire  test  of  110°,  well  knowing  that  the  oil  so  sold  by  them  for  illumi- 
nating purposes  was  in  fact  highly  inflammable,  explosive,  and  dangerous ; 
that  McKean,  relying  upon  these  representations,  purchased  from  vendors 
of  the  defendants  a  quantity  of  the  oil,  and  whilst  using  it  in  a  lamp,  the 
oil  took  fire  and  exploded  the  lamp,  and  he  was  burned,  and  died  from  the 
bums. 

3.  That  the  defendants,  being  manufacturers  of  such  carbon  oil,  put 
upon  the  market  oil,  and  sold  a  certain  carbon  oil  marked  as  110°  fire  test ; 
that  it  was  the  duty  of  the  defendants,  their  agents,  and  servants,  to  take 
reasonable  and  proper  care  that  the  oil  should  be  safe  and  not  inflamma- 
ble or  explosive,  or  give  notice  that  it  was  thus  dangerous,  yet  they  know- 
ingly, carelessly,  and  negligently  sold  the  oil,  knowing  it  to  be  unsafe  and 
dangerous  ;  that  McKean,  in  the  course  of  trade,  purchased  the  oil  from 
those  to  whom  the  defendants  sold  it,  not  knowing  that  it  was  dangerous, 
and  in  using  it  he  was  burned,  and  died. 

The  plea  was,  "  Not  guilty." 

The  case  was  tided  December  1st,  1874,  before  Kirkpatrick,  J. 

The  plaintiff  testified  that  her  husband,  on  Tuesday,  the  11th  of  Feb- 
ruary, 1873,  went  into  his  cellar  to  turn  off  the  water,  having  a  lighted 
lamp  in  his  hand  ;  it  was  an  opaque  white  glass  lamp  with  a  blue  rim  ; 
after  he  had  been  in  the  cellar  about  ten  minutes,  witness  heard  cries  for 
help  apd  went  to  the  cellar ;  she  saw  him  on  fire,  his  clothes  burned ;  he 
was  in  the  cellar  about  midway  between  ^here  the  water  was  to  be  turned 
off  and  the  stairs;  the  lamp  was  still  burning;  he  died  the  next  day- 
The  oil  had  been  purchased  by  McKean  on  the  preceding  Saturday. 

It  was  proposed  to  ask  the  witness  what  her  husband  said  as  to  the 
cause  of  the  accident  at  or  within  a  few  moments  of  the  time  when  she 
found  him  covered  with  flames  in  the  cellar  and  apparently  dying,  as  a 
part  of  the  res  gestoe  and  with  a  view  to  show  that  the  burning  and  death 
were  caused  by  the  explosion  of  the  oil  in  the  lamp  carried  by  the  de- 
ceased, and  to  establish  its  defective  and  dangerous  character. 

Defendants  objected  to  the  offer  as  irrelevant  and  incompetent  for  the 
purpose  set  forth  in  the  offer.  The  evidence  was  admitted  and  a  bill  of 
exceptions  sealed  for  the  defendants. 
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Witness  proceeded  :  ^  I  asked  him  how  it  happened  ;  I  asked  him  if  he 
had  tripped  on  anything.  This  was  in  the  cellar,  when  I  went  down. 
He  said  he  had  not,  that  he  was  walking  along  the  cellar  calmly  and 
peaceably  and  he  heard  a  noise,  and  before  he  could  realize  what  it  was, 
the  whole  top  flew  off  the  lamp  and  the  oil  came  down  all  over  him. 

The  coroner  of  Alleghany  County  testified  that  he  was  present  at  a  test 
made  of  illuminating  oil,  which  he  procured  for  the  purpose,  after  the  ac- 
cident occurred,  at  the  store  of  Steele  &  Hart ;  it  was  furnished  by  Mr. 
Steele  himself  from  a  tin  can ;  it  was  put  into  a  ^^  pop-bottle  ;  "  there  was 
a  boy  in  the  store  at  the  time.  He  testified  also  that  the  lamp  was  at  the 
coroner's  inquest  proved  to  be  that  which  McKean  had,  and  in  which  the 
oil  exploded  ;  that  it  was  a  white  lamp  with  a  blue  streak  around  it. 

The  fire  marshal  of  Pittsburg  accompanied  the  coroner  to  procure  the 
oil  for  the  test ;  he  testified  Ils  the  coroner  had  done. 

Robert  Fedder,  the  boy  spoken  of  by  the  coroner  as  being  in  Steele  & 
Hart^s  store,  testified  that  in  February,  1873,  McKean  bought  oil  at  that 
store ;  the  witness  sold  it  to  him ;  he  filled  a  lamp,  such  as  is  described 
above,  and  such  an  one  as  he  also  saw  at  the  coroner's  inquest ;  he  got  it 
from  a  can  in  the  store  used  for  holding  oil ;  Steele  &  Hart  had  bought 
the  store  from  Caskey,  and  the  oil  that  was  in  the  can  was  bought  from 
them  with  the  rest  of  the  store ;  when  the  coroner  and  the  fire  marshal 
got  the  oil  for  a  sample  from  Mr.  Steele,  it  was  taken  from  the  can  which 
was  the  only  can  they  had  in  the  store ;  there  had  been  no  oil  put  into 
the  can  from  the  time  he  had  filled  McKean's  lamp  up  to  the  time  the  oil 
had  been  given  to  the  coroner ;  it  was  the  same  oil  that  was  in  the  can 
when  Steele  &  Hart  took  the  store ;  there  was  one  oil  barrel  in  the  store, 
but  it  had  no  oil  in  it ;  the  barrel  came  from  Caskey 's;  the  brand  ^'  Elkins 
Bly  &  Co.,"  and  *^  110^  fire  test,"  was  on  the  barrel ;  the  oil  that  was  in 
that  barrel  was  put  -  into  the  can,  and  no  other  oil  had  been  put  into  the 
can  for  about  two  or  three  weeks  before  he  filled  the  lamp.  Steele  A 
Hart  had  no  oil  in  the  store  but  what  they  bought  from  Caskey ;  they 
bought  Caskey  out  about  the  16th  of  January. 

Samuel  Steele,  of  the  firm  of  Steele  &  Hart,  testified  that  the  firm  pur- 
chased W.  J.  Caskey's  store  on  the  16th  of  January,  1878,  and  amongst 
other  things  about  thirty  gallons  of  oil  in  a  large  tin  can ;  they  had  pur- 
chased from  Caskey  no  oil  in  barrels,  —  none  except  that  in  the  can  ; 
shortly  after  McKean's  death,  witness  gave  to  the  coroner  oil  out  of  the 
tin  can ;  there  was  but  one  tin  can  ;  he  gave  him  a  '^  pop  bottle "  full ; 
witness  had  purchased  a  barrel  of  oil  from  Arbuckle  &  Co.,  on  Monday, 
the  10th  of  February,  the  day  before  McKean  was  burned ;  the  oil  he 
gave  to  the  coroner  was  from  this  barrel,  and  not  from  that  which  he  had 
got  from  Caskey  ;  that  which  was  got  from  Arbuckle  &  Co.  was  put  into 
the  tin  can ;  witness  knew  nothing  of  the  oil  the  firm  got  from  Caskey, 
except  that  it  was  in  the  tin  can  ;  the  can  was  empty  when  Arbuckle's  oil 
was  put  into  it ;  witness  put  the  oil  they  got  from  Arbuckle  &  Co.  into 
the  empty  barrel,  and  returned  to  Elkins,  Bly  &  Co. ;  the  oil  given  to  the 
coroner  was  Elkins,  Bly  &  Co.'s  Riverside  oil;  witness  did  not  know  any- 
thing of  the  oil  that  had  been  in  the  can  previously  to  that  which  he  put 
in  from  the  barrel  bought  from  Arbuckle  &  Co.  Neither  this  witness  nor 
his  partner,  Hart,  who  was  examined,  could  tell  the  brand  on  the  oil 
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barrel  which  they  got  from  Caskey ;  that  barrel  was  empty  when  they 
got  it. 

J.  M.  Torrence,  salesman  for  Arbuckle  &  Co.,  testified :  On  or  about 
January  11,  1873,  that  firm  sold  oil  to  Caskey  ;  it  was  the  Riverside 
brand  manufactured  by  Elkins,  Bly  &  Co. ;  the  brand  on  the  barrel  was 
**  Elkins,  Bly  &  Co.,"  the  name  of  the  oil  would  be  carbon  oil ;  it  was 
called  Riverside  oil ;  that  was  the  name  of  the  refinery.  The  fire  test  at 
that  time  for  Pennsylvania  was  110**,  and  it  was  marked  on  the  barrels ; 
no  oil  was  sold  to  Caskey  after  January.  Steele  &  Hart  bought  a  barrel 
February  10th.  Witness  took  the  inventory  of  Caskey's  goods  at  the 
time  of  his  sale  to  Steele  &  Hart ;  he  then  saw  a  barrel  then  in  the  cellar, 
but  did  not  examine  if  there  was  oil  in  it ;  he  saw  the  tin  can  from  which 
they  retailed  upstairs ;  the  oil  purchased  by  Arbuckle  &  Co.,  and  sold  to 
Caskey  and  Steele  &  Hart,  was  purchased  from  Elkins,  Bly  &  Co. ;  Ar- 
buckle and  Co.  never  drew  the  bungs ;  they  sold  the  oil  as  they  received 
it  in  perfect  confidence,  relying  on  the  manufacturers.  All  the  recollec- 
tion of  the  witness  was  from  the  entry  in  the  book,  and  he  inferred  that  it 
was  the  Riverside  brand,  because  they  kept  no  other.  "  They  may  have 
bought  that  barrel  of  oil  from  somebody  else,  but  our  books  show  a  sale 
of  a  barrel  of  oil.  I  don't  claim  to  have  any  personal  knowledge  of  the 
sales  at  all."  Witness  did  not  know  that  the  Arbuckles  bought  from  El- 
kins, Bly  4  Co.,  except  by  the  books;  Arbuckle  bought  directly  from 
the  manufacturers.  Oil  the  Arbuckles  would  sell  in  January  and  that 
they  would  sell  in  February  would  not  come  from  the  same  lot.  The  way 
they  purchased  oil  from  Elkins,  Bly  &  Co.  was  to  buy  a  lot  and  take  it 
away  as  tbey  needed  it ;  all  their  oil  was  bought  from  Elkins,  Bly  &  Co. 

W.  J.  Caskey  testified  that  in  January,  1873,  he  sold  his  store  to 
Steele  &  Hart ;  amongst  other  things  about  one  third  of  a  barrel  of  oil  in 
a  tin  can  ;  the  oil  was  purchased  from  Arbuckle  &  Co. ;  he  did  not  recol- 
lect the  brand  of  the  oil ;  on  the  day  after  the  death  of  McKean  he  was 
at  Steele  &  Hart's  store,  and  saw  some  oil  taken  out  of  the  can ;  the  oil 
was  tested  in  the  way  they  usually  tested  it,  by  drawing  a  match  on  it ; 
it  ignited,  he  had  often  done  that  before  and  it  put  the  match  out ;  wit- 
ness could  not  tell  whether  that  was  the  same  oil  he  had  sold  to  Steele  & 
Hart ;  witness  had  been  getting  oil  from  different  places ;  the  last  few 
barrels  he  had  got  from  Arbuckle ;  he  bought  most  of  his  oil  from  Ar- 
buckle ;  he  had  frequently  tested  the  oil  he  got  from  Arbuckle  by  a 
match,  and  it  put  it  out ;  what  he  got  from  Arbuckle  always  stood  the 
test. 

Plaintiffs  proposed  to  show  by  J.  R,  Neald,  United  States  Inspector  of 
Steamboats,  to  show  the  tests  applied  (and  their  results)  to  the  oil  ob- 
tained from  Coroner  West  and  Fire  IVIarshal  Butler,  and  which  they  ob- 
tained from  Steele  &  Hart,  alleged  to  be  part  of  the  same  sold  by  them  to 
deceased,  and  manufactured  and  sold  by  Elkins,  Bly  &  Co.,  defendants, 
to  the  said  Steele  &  Hart,  and  this  to  prove  that  the  oil  manufactured 
and  sold  by  them,  and  by  which  deceased  came  to  his  death,  was  defective 
and  dangerous. 

The  defendants  objected  to  the  above. 

First,  because  the  plaintiffs  have  proved  in  chief  that  the  oil  subjected 
to  test  was  not  the  same  oil  which  was  in  the  lamp  alleged  by  them  to 
have  exploded  and  caused  the  injuries  complained  of. 

VOL.  IV.  8v 
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The  objection  was  ovemiled  and  a  bill  of  exceptions  sealed  for  de- 
fendants. 

The  plaintiff  gave  other  testimony  in  support  of  her  case,  not  bearing 
on  the  question  whether  the  oil  in  McKean's  lamp  had  been  manufactured 
and  sold  by  defendants  as  safe  illuminating  oil.  For  defendants  Emma 
Bear  testified  that  at  the  time  McKean  was  burned,  his  wife,  the  de- 
fendant, came  up  out  of  the  cellar  saying  her  husband  had  tripped  oyer  a 
piece  of  wood  and  fallen. 

The  defendants  gave  evidence  also  for  the  purpose  of  showing  that  the 
oil  by  which  McKean  was  injured  was  not  ou  sold  by  defendants  as  safe 
illuminating  oil,  and  that  the  oil  tested  for  the  coroner's  inquest  was  not 
the  oil  from  which  McKean  had  procured  that  used  in  his  lamp. 

The  court  charged  :  — 

.  .  .  .  ['^  The  first  question  will  be  was  the  death  of  James  B.  Mc- 
Kean occasioned  by  the  explosion  at  the  time  and  in  the  manner  claimed 
by  plaintiff.     In  regard  to  this  there  can  be  no  doubt  whatever.] 

^^  The  next  question  will  be  was  the  identical  oil  which  caused  his  death 
manufactured  and  sold  by  defendants  as  claimed  by  plaintiff  ?  If  it  was 
not,  there  can  be  no  recovery  and  your  verdict  must  be  for  the  defendants, 
and  the  burden  of  showing  to  your  satisfaction  that  it  was  the  identical 
oil  rests  upon  the  plaintiff;  they  having  allied  it,  the  burden  of  proof  is 
upon  them.  If  you  should  get  beyond  this  question,  the  next  one  which 
presents  itself,  and'  possibly  the  most  important  question  in  the  case,  is, 
did  the  defendants  wilfully  and  maliciously  put  it  upon  the  market  know- 
ing it  to  be,  as  they  allege  in  their  declaration  to  be,  unsafe,  explosive, 
dangerous,  and  unfit  for  illuminating  purposes ;  because  if  they  did  not, 
under  these  allegations  contained  in  this  declaration  or  statement  of  their 
cause  of  action,  there  can  be  no  recovery,  and  your  verdict  must  be  for 
the  defendants.  Here  again,  too,  we  must  remind  you  the  burden  of 
proof  is  upon  the  plaintiff,  and  the  necessity  of  satisfying  you  in  this  im- 

Eortant  particular  is  a  labor  which  the  law  wisely  imposes  upon  them,  and 
:om  which  they  cannot  escape.  If  they  have  not  so  satisfied  you,  as  I 
have  already  intimated,  there  can  be  no  recovery,  and  your  vercUct  must 
be  for  the  defendants."  .... 

The  following  are  points  of  defendants  ;  they  were  all  refused  :  — 

2.  *^  If  the  jury  find  that  the  oil  in  controversy  was  sold  in  large  quan- 
tity to  Arbuckle  &  Co.  by  the  defendants,  Elkins,  Bly  &  Co.,  by  Ar- 
buckle  &  Co.  to  W.  J.  Caskey,  by  W.  J.  Caskey  to  Steele  &  Hart,  and 
by  Steele  &  Hart  to  the  deceased,  the  plaintiff  cannot  recover  in  this 
action." 

8.  '^  There  is  no  evidence  in  this  case  which  would  justify  the  jury  in 
finding  that  defendants  knowingly  and  wilfully  sold  me  oil,  and  that  it 
was  highly  inflammable,  unsafe,  and  dangerous." 

6.  ^^  Under  the  pleadings  and  evidence,  the  plaintiff  is  not  entiUed  to 


recover." 


The  verdict  was  for  the  plaintiff  for  $8,500. 

The  defendants  took  a  writ  of  error  ;  they  assigned  for  error :  — 

1.  Admitting  evidence  of  the  declarations  of  the  deceased. 

2.  Admitting  evidence  of  the  tests  applied  by  the  coroner's  inquest. 
8.  The  part  of  the  charge  in  brackets. 
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4-6.  The  answers  to  defendants'  points. 

Duff  ^  Leggat  and  Marshall  ^  Patterson^  for  plaintiffs  in  error.  The 
action  for  McKean's  death  could  be  sustained  onJy  against  those  who  sold 
the  oil  to  him.  If  it  had  not  been  for  the  intenrention  of  a  third  party, 
the  defendants'  negligence  would  have  produced  no  injury  to  McKean  ; 
the  defendants  therefore  are  not  liable.  Wharton  on  Negl^ence,  §§  184, 
489,  440 ;  Zo«er  y.  OVute^  61  N.  Y.  Rep.  494 ;  Pennsylvania  Mailroad 
Co.  V.  JTerr,  12  P.  F.  Smith,  858  ;  Carter  v.  Towny  108  Mass.  607. 

W.  0,  Crawford^  A.  L.  Pearson  ^  W.  2).  Moore^  for  defendant  in  er- 
ror. The  persons  who  manage  dangerous  agencies  by  which  others  mar 
be  injured  are  responsible  for  negligence ;  Wharton  on  Negligence  781, 
786 ;  although  there  may  be  intervening  agents.  Norton  y.  SewaU^  106 
Mass.  607 ;  Thomas  y.  Winehesterj  2  Selden,  897  ;  Dixon  y.  Belly  6M.  & 
S.  198 ;  CaHer  y.  Totvny  98  Mass.  667 ;  Oil  Creek  ^  A.  B.  Bailway  y. 
Keighrony  24  P.  F.  Smith,  816 ;  Barney  y.  Btutenhindery  7  Lansing,  210. 
If  one  sells  a  dangerous  and  explosiye  fluid  without  giving  notice  of  its 
character  to  a  person  ignorant  of  such  character,  he  is  liable.  Wellington 
V.  Downer  Ker.  Oil  Co,  104  Mass.  64.  As  to  remote  and  proximate  cause 
they  cited  Morrison  v.  DaviSy  8  Harris,  176 ;  Loekhart  v.  lAchenthalery 
11  lb.  164 ;  ScoU  v.  HunUry  lb.  196 ;  Fleming  v.  Boehy  12  lb.  818 ; 
Pittsburg  v.  flW«r,  10  lb.  64;  McChrew  v.  Stone^  8  P.  F.  Smith,  441 ; 
Pennsylvania  Bailroad  Co.  y.  Kerry  12  lb.  867. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court,  January  6, 
1876. 

This  was  an  action  by  the  widow  of  James  McEean  against  Elkins, 
Bly  &  Co.,  manufacturers  of  refined  petroleum  or  carbon  oil.  McKean 
died  of  bums  received,  either  from  the  explosion  of  a  lamp  carried  in  his 
hand,  or  from  a  fall  breaking  the  lamp  and  setting  the  oU  on  fire.  The 
action  was  founded  on  the  allegation  that  the  defendants  wilfully  made 
and  sold  the  oil  for  lighting  purposes,  knowing  that  it  was  highly  in- 
flammable, explosive,  and  uiwafe,  and  therefore  unfit  for  use  as  a  light. 
The  case  went  to  the  jury  distinctly  on  this  proposition,  the  judge  having 
chained  in  these  words :  if  you  should  get  beyond  this  question  (to  wit, 
the  identification  of  the  oil  as  made  by  the  defendants),  the  next  one 
which  presents  itself,  and  probably  the  most  important  question  in  the 
case,  is,  did  the  defendants  wilfully  and  maliciously  put  it  upon  the  market 
knowing  it  to  be,  as  they  all^e  in  their  declaration,  unsafe,  explosive, 
dangerous,  and  unfit  for  illuminating  purposes ;  but  if  tiiey  did  not,  under 
these  allegations  contained  in  this  declaration  or  statement  of  their  cause 
of  action,  there  can  be  no  recovery,  and  your  verdict  must  be  for  the  de» 
fendants."  According  to  this  instruction  no  question  of  mere  negligence, 
in  putting  the  oil  upon  the  market,  arose  or  was  presented  to  the  jury ; 
but  their  verdict  of  necessity  must  be  founded  upon  the  evidence  of  a 
wilful  sale  of  such  unfit  oil,  with  a  full  knowledge  of  its  inflammable  and 
explosive  character.  Upon  this  precise  statement  the  fifth  and  sixth  as- 
signments of  error  arise,  that  the  court  refused  to  say  there  was  no  evi- 
dence which  would  just^  the  jury  in  finding  that  the  defendants  know- 
ingly and  wiUully  sold  the  oil,  and  that  it  was  highly  inflammable,  unsafe, 
and  dangerous ;  and  also  that  under  the  pleadings  and  evidence  the  plain- 
tiff was  not  entitled  to  recover.    Upon  a  careful  review  of  the  whole  evi- 
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dence  there  appears  to  be  none  to  justify  the  submission  of  the  fact  of 
the  wilful  sale  by  the  defendants  of  such  an  explosive  and  unfit  oil  for 
burning  purposes  with  such  a  wilful  and  malicious  knowledge  as  that  set 
forth  in  the  instruction.  Indeed  there  is  no  evidence  what  th6  precise 
business  of  Elkins,  Bly  &  Co.  was  —  what  they  manufactured,  or  what 
they  sold  ;  or  that  the  oil  in  question  coming  from  their  house  was  sold 
as  illuminating  oil.  That  they  made  and  sold  illuminating  oil  appears 
from  the  barrels  bearing  their  name,  and  the  fire  test,  110^,  marked  upon 
them,  and  from  the  testimony  of  J.  M.  Torrence ;  but  that  their  business 
was  confined  to  this  branch  alone  does  not  appear.  The  contrary  may 
well  be  inferred  from  the  nature  of  the  business  of  distilling  crude  petro- 
leum in  which  various  products  are  given  oflP,  used  for  different  purposes. 
That  the  oil  in  the  can  out  of  which  Steele  &  Hart  filled  McKean's  lamp 
came  from  the  manufactory  of  the  defendants  may  also  be  inferred  from 
the  evidence  ;  but  that  this  particular  oil  was  sold  by  them  as  illuminat- 
ing oil  appears  nowhere.  The  only  testimony  tending  to  identify  the 
purchase  of  this  oil,  as  from  the  defendants,  is  that  of  J.  M.  Torrence, 
the  salesman  of  Arbuckle  &  Co.  who  sold  the  oil  to  Caskey.  But  Tor- 
rence does  not  undertake  in  the  slightest  d^ree  to  identify  the  sale  of 
this  particular  oil,  or  to  state  for  what  purpose  it  was  sold  by  the  defend- 
ants, or  to  prove  facts  which  would  show  that  if  it  was  the  same  oil,  it 
was  not  delivered  through  accident,  but  must  have  been  an  intentional 
sale  for  lighting  purposes  of  a  product  known  by  them  to  be  below  the 
proper  fire  test.  The  sum  of  his  testimony  is  that  Arbuckle  &  Co.  were 
m  the  habit  of  buying  large  quantities  at  a  time  of  oil  in  barrels,  and 
having  it  delivered  in  small  quantities  to  suit  their  sales,  and  that  the 
books  of  Arbuckle  &  Co.  show  the  sale  of  a  barrel  of  oil  to  Caskey  on 
the  11th  or  12th  of  January,  1878.  But  Caskey  testifies  that  he  fre- 
quently tried  the  oil  bought  of  Arbuckle  &  Co.  and  found  it  always  to 
bear  the  proper  test.  The  only  oil  which  did  not  bear  the  test  was  that 
found  in  the  can  a  day  or  two  after  McKean's  death ;  and  whether  this 
was  the  same  oil  with  which  McKean's  lamp  was  filled  is  left  to  depend 
upon  the  contradictory  testimony  of  Steele  and  the  boy  Fedder,  as  to  wh^n 
the  new  barrel  of  oil  was  pumped  into  the  can  by  Steele.  And  if  it  were 
the  same,  we  are  still  met  by  the  difficulty  that  there  is  no  evidence  that 
this  particular  oil  was  sold  by  Elkins,  Bly  &  Co.  for  illuminating  pur- 
poses. It  may  have  been  sold  in  a  mistake,  or  may  not  have  been  sold  as 
bearing  the  fire  test  of  110^,  but  as  one  of  their  other  products.  Thus, 
upon  the  whole  evidence,  the  turning  fact  of  the  case,  viz. :  a  sale  of 
this  oil  for  illuminating  purposes,  with  a  guilty  knowledge  of  its  unfit 
and  explosive  character,  is  wanting  in  order  to  support  the  submission  of 
the  fact  to  the  jury.     This  must  reverse  the  judgment. 

The  judgment  must  be  reversed  also  on  the  third  assignment  of  error, 
though  I  am  inclined  to  believe  it  was  an  error  of  inadvertence.  "  The 
first  question  (said  the  judge)  will  be,  was  the  death  of  James  B.  McKean 
occasioned  by  the  explosion  occurring  at  the  time,  and  in  the  manner 
claimed  by  the  plaintiff  ?  In  regard  to  this  there  can  be  no  doubt  what-: 
ever."  But  if  the  testimony  of  Mrs,  Emma  Bear  be  believed  (and  it 
was  for  the  jury  to  deticrmine  this),  McKean's  death  was  the  result  of  his 
tripping  over  a  piece  of  wood  in  the  cellar,  in  consequence  of  which  he 
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must  have  fallen  and  broken  his  lamp  ;  and  was  not  the  result  of  a  mere 
explosion  of  the  gas  in  the  lamp.  The  fact  of  such  an  explosion  stood  at 
the  very  threshold  of  the  case,  and  in  the  face  of  this  contradictory  evi- 
dence it  was  too  strong  an  affirmation  of  the  fact,  to  tell  the  jury  there 
could  be  no  doubt  that  McKean's  death  was  occasioned  by  the  explosion 
at  the  time  and  in  the  manner  claimed  by  the  plaintiff.  There  is  no 
doubt  that  his  death  was  caused  by  the  burning  oil  at  the  time  and  place 
claimed  by  the  plaintiff,  and  this  is  probably  all  the  learned  judge  meant. 
But  we  must  t^e  the  record  for  our  guide,  and  when  he  said  there  was 
no  doubt  that  the  death  was  caused  by  the  explosion  in  the  manner 
claimed  by  the  plaintiff,  he  asserted  too  strongly,  in  view  of  the  contra- 
dictory evidence. 

The  other  assignments  of  error  are  not  sustained.  What  McKean  said 
as  to  the  cause  of  the  accident  when  found  enveloped  in  the  flames  of  the 
oil,  or  within  a  few  minutes  afterwards,  was  clearly  competent  evidence 
as  a  part  of  the  res  gestce.  This  is  so  fully  reasoned  out  and  sustained  in 
the  following  case,  nothing  can  be  said  to  make  it  plainer.  Tompkins  v. 
SaUruek,  14  S.  &  R.  276  ;  Beardorf  v.  Sildebrand,  5  Rawle,  226  ;  OaUi- 
9on  V.  Oattison^  10  Harris,  275.  Tfhe  case  of  Fawoett  v.  Bigley^  9  P.  F. 
Smith,. 411,  was  decided  on  a  different  principle.  This  was  an  attempt  to 
make  the  narration  of  an  agent  of  a  past  transaction  evidence  against  his 
principal,  and  was  not  competent.  It  was  especially  so  when  the  agent 
had  an  adverse  interest  to  relieve  himself  by  his  statements  of  the  conse- 
quences of  his  own  negligence. 

As  to  the  second  assignment  of  error  the  reason  given  for  excluding  the 
evidence  of  the  tests  applied  to  the  oil  was  unfounded.  On  the  question 
of  the  identity  of  the  oil  in  the  can  to  which  the  tests  were  applied,  the 
testimony  of  young  Fedder  and  Steele  were  in  direct  contradiction.  If 
Fedder  were  believed  Steele  did  not  pump  the  new  barrel  of  oil  into  the 
can  until  after  the  oil  had  been  taken  out  which  was  the  subject  of  the 
tests.     The  case  must  of  necessity  have  gone  to  the  jury  on  the  facts. 

Nor  can  the  fourth  assignment  of  error  to  the  refusal  to  affirm  the  de- 
fendants' second  point  be  sustained.  The  substance  of  that  point  is,  that 
after  the  oil  had  passed  from  the  defendants  in  large  quantities  to  Ar- 
buckle  &  Co.,  and  from  them  in  smaller  quantities  to  Caskey,  and  from 
Caskey  to  Steele  &  Hart,  who  sold  the  lampful  to  McKean,  there  can  be 
no  recovery.  The  argument  in  support  of  this  point  is  founded  upon  the 
alleged  successive  intervening  liabilities  of  the  persons  through  whose 
hands  the  oil  had  passed.  But  this  proposition  is  unsound  as  a  legal  de- 
fence. The  number  of  hands  through  which  the  oil  had  passed  might 
furnish  a  strong  argument  on  the  question  of  identity,  and  the  guilty 
knowledge  of  Elkins,  Bly  &  Co.  as  to  this  particular  oil,  but  could  not 
constitute  a  legal  bar  to  recovery,  if  the  identity  of  the  oil  and  the  guilty 
knowledge  were  made  clear.  Certainly  one  who  knowingly  makes  and 
puts  on  the  market  for  domestic  and  other  use  such  a  death-dealing  fluid, 
cannot  claim  exemption  from  liability  for  his  terrible  wrong,  because  he 
has  sent  it  through  many  hands.  The  length  of  its  passage  may  create 
a  doubt  of  its  identity,  or  that  it  was  sent  on  its  mission  of  destruction 
with  a  full  purpose  and  knowledge  of  its  dangerous  qualities,  but  the 
facts  being  established,  he  cannot  escape  the  consequences  of  his  crime 
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against  society.  The  maxim,  Qui  facit  per  alium  facit  per  se^  applies 
as  clearly  as  the  maxim,  Sie  utere  tuo  ut  alienum  non  Icedas.  When 
he  article  is  thrown  into  the  current  of  trade  on  the  faith  of  the  affirma- 
tion of  its  manufacturers,  that  it  is  a  fit  oil  for  light  and  can  be  safely 
used  in  the  family,  or  where  it  may  be  required  for  illumination,  they 
cannot  follow  it,  or  avert  its  injuries,  or  determine  how  much  of  the  re- 
sponsibility is  due  to  others.  This  is  made  more  manifest  by  the  testi- 
mony of  Mr.  Torrence,  the  salesman.  He  said :  '^  We  never  draw  the 
bungs.  We  sell  the  oil  in  perfect  confidence,  relying  on  the  manufac- 
turers. We  sell  it  as  we  receive  it.''  And  so  it  may  pass  onward  to  the 
last  person  who  retails  it  in  the  same  confidence.  A  manufacturer  who 
sells  his  product  as  an  illuminating  oil  bearing  the  high  and  safe  fire  test 
of  110^  when  in  fact  he  knows  that  its  fire  test  will  not  exceed  64^  or 
65°  by  Fahrenheit,  and  that  this  is  a  most  explosive  and  unsafe  oil  for 
domestic  use,  can  plead  nothing  in  defence  of  this  wilful,  terrible  wrong 
done  to  a  confiding  community.  He  bears  within  him  a  heart  regardless 
of  social  duty,  evidencing  mahce  in  its  l^al  sense  in  a  high  degree.  But 
while  the  circuit  through  which  the  oil  has  travelled  may  be  insufficient 
as  a  legal  bar,  proof  which  sustains  the  fact  of  a  guilty  knowledge  should 
be  clear  in  proportion  to  the  great  wrong  thus  barged  against  one  who 
may  be  innocent.  We  have  already  said  that  the  evidence  oflcered  in  sup- 
port of  the  guilty  knowledge  in  this  case  was  insufficient  to  be  submitted 
to  the  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
Williams,  J.,  concurred  in  the  reversal  of  this  judgment  on  the  third 
assignment  of  error,  but  would  not  concur  on  the  fifth  and  sixth  assign* 
ments* 
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constitutional  law.  —  bbgulation  of  commerce. — state  enaoi- 
hent  to  pboyide  fob  safety  of  passengebs  on  vessels  pbo* 
felled  bt  steam. 

SHERLOCK  v.  ALLING. 

1.  Until  Con^ss  makes  some  regulation  touching  the  liabilities  of  parties  for  marine 
torts  resulting  in  death  of  the  persons  injured,  me  statute  of  Indiana  giving  a  right  of 
action  to  the  personal  representatives  of  the  deceased,  where  his  death  is  caused  hy 
the  wrongful  act  or  omission  of  another,  applies,  the  tort  being  committed  within  the 
territorial  limits  of  the  state  ;  and  as  thus  applied  it  constitutes  no  encroachment  upon 
the  commercial  power  of  Congress. 

2.  The  action  of  Congress  as  to  a  regulation  of  commerce  or  the  liability  for  its  infringe- 
ment is  exclusive  oi  state  authority;  but  until  some  action  is  taken  by  Congress,  tne 
legislation  of  a  state  not  directed  against  commerce  or  any  of  its  regulations,  but  relat* 
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ing  generally  to  the  rights,  duties,  and  liabilities  of  citizens,  is  of  obligatory  force 
within  its  territorial  jurisdiction,  although  it  may  indirectly  and  remotely  affect  the 
operations  of  foreign  or  inter-state  commerce,  or  persons  engaged  in  such  commerce. 

3.  The  Act  of  March  30,  1852,  **  to  provide  for  Uie  better  security  of  the  lives  of  pas- 
sengers on  board  of  vessels  propelled  in  whole  or  part  by  steam,  and  for  other  pur- 
poses,'' does  not  exempt  the  owners  and  masters  of  a  steam  vessel  and  the  vessel  mm 
liability  for  injuries  caused  by  the  negligence  of  its  pilot  or  engineer,  but  makes  them 
liable  for  all  damages  sustained  by  a  passenger  or  his  baggage  from  any  neglect  to 
comply  with  the  provisions  of  the  law,  no  matter  where  the  lauU  may  lie;  and  in  addi- 
tion to  this  remedy,  any  person  injured  by  the  negligence  of  the  pilot  or  engineer  may 
have  his  action  directly  against  those  officers. 

4.  The  relation  between  the  owner  or  master  and  pilot,  as  that  of  master  and  employee, 
ia  not  changed  by  the  fact  that  the  selection  of  the  pilot  is  limited  to  those  who  have 
been  found  by  examination  to  possess  the  requisite  knowledge  and*  skill,  and  have  been 
licensed  by  the  government  inspectors. 

Mb*  Justice  Field  delivered  the  opinion  of  the  court. 

In  December,  1858,  the  defendants  were  the  owners  of  a  line  of  steam- 
ers employed  in  navigating  the  river  Ohio  between  the  port  and  city  of 
Cincinnati,  in  the  State  of  Ohio,  and  the  port  and  city  of  Louisville,  in  the 
State  of  Kentucky,  for  the  purpose  of  carrying  passengers,  freight,  and 
the  United  States  mail.  On  the  fourth  of  that  month,  at  night,  two 
boats  of  the  line,  designated  respectively  as  The  United  States  and  The 
America,  collided  at  a  point  on  the  river  opposite  the  main-land  of 
the  State  of  Indiana.  By  the  collision  the  hull  of  one  of  them  was 
broken  in,  and  a  fire  started,  which  burned  the  boat  to  the  water's  edge, 
destroying  it  and  causing  the  death  of  one  of  its  passengers,  by  the  name 
of  Sappington,  a  citizen  of  Indiana.  The  administrator  of  the  deceased 
brought  the  present  action  for  his  death  in  one  of  the  courts  of  common 
pleas  of  Indiana,  under  a  statute  of  that  state,  which  provides  ^'that 
when  the  death  of  one  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the  former  may  maintain  an 
action  therefor  against  the  latter,  if  the  former  might  have  maintained 
an  action,  had  he  lived,  against  the  latter  for  an  injury  for  the  same  act 
or  omission." 

The  complaint  in  the  action  alleged  that  the  collision  occurred  within 
the  territorial  jurisdiction  of  Indiana,  above  the  line  of  low- water  mark 
of  the  liver,  and  charged  it  generally  to  the  careless  and  negligent  navi- 
gation of  the  steamboat  United  States  by  the  defendants'  servants  and 
officers  of  the  vessel,  but  especially  to  the  carelessness  of  the  pilot,  in 
running  the  same  at  too  great  a  speed  down  the  stream ;  in  giving  the 
first  signal  to  the  approaching  boat  as  to  the  choice  of  sides  of  the  river 
contrary  to  the  established  custom  of  pilots  navigating  the  Ohio,  and  the 
rules  prescribed  by  the  act  of  Congress  ;  and  in  not  slackening  the  speed 
of  the  boat  and  giving  a  signal  of  alarm  and  danger  until  it  was  too  late 
to  avoid  the  collision. 

To  defeat  this  action  the  defendants  relied  upon  substantially  the 
following  grounds  of  defence  :  Ist,  that  the  injuries  complained  of 
occurred  on  the  river  Ohio  beyond  low- water  mark  on  the  Indiana 
side,  and  within  the  limits  of  the  State  of  Kentucky  ;  and  that  by  a  law 
of  that  state  an  action  for  the  death  of  a  party  from  the  carelessness  of 
another  could  only  be  brought  within  one  year  from  such  death,  which 
peiiod  had  elapsed  when  the  present  action  was  brought ;  and^  2dy  that 
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at  the  time  of  the  'alleged  injuries  the  colliding  boats  were  engaged  in 
carrying  on  inter-state  commerce  under  the  laws  of  the  United  States, 
and  the  defendants  as  their  owners  were  not  liable  for  injuries  occurring 
in  their  navigation  through  the  carelessness  of  their  officers,  except  as 
prescribed  by  those  laws ;  and  that  these  did  not  cover  the  liability  as- 
serted by  the  plaintiff  under  the  statute  of  Indiana. 

Under  the  nrst  head  no  question  is  presented  for  consideration  of  which 
we  can  take  cognizance.  It  is  admitted  that  the  territorial  limits  of 
Indiana  extend  to  low-water  mark  on  the  north  side  of  the  river,  and  the 
jury  found  that  the  collision  took  place  above  that  mark.  It  is,  there- 
fore, of  no  moment  to  the  defendants  that  the  supreme  court  of  Indiana 
held  that  the  state  possessed  concurrent  jurisdiction  with  Kentucky  on 
the  river,  under  the  act  of  the  Commonwealth  of  Virginia  of  1789,  provid- 
ing for  the  erection  of  the  district  of  Kentucky  into  an  independent  sta±e, 
and  that  the  legislation  of  Indiana  could,  for  that  reason,  be  equally  en- 
forced with  respect  to  any  matters  occurring  on  the  river  as  with  respect 
to  similar  matters  occurring  within  her  territorial  limits  on  the  land. 

The  questions  for  our  consideration  arise  under  the  second  head  of  the 
defence.  Under  this  head  it  is  contended  that  the  statute  of  Indiana 
creates  a  new  liability,  and  could  not,  therefore,  be  applied  to  cases  where 
the  injuries  complained  of  were  caused  by  marine  torts,  without  interfer- 
ing with  the  exclusive  regulation  of  commerce  vested  in  Congress.  The 
position  of  the  defendants,  as  we  understand  it,  is,  that  as  by  both  the 
common  and  maritime  law  the  right  of  action  for  personal  torts  dies  with 
the  person  injured,  the  statute  which  allows  actions  for  such  torts,  when 
resulting  in  the  death  of  the  person  injured,  to  be  brought  by  the  per- 
sonal representatives  of  the  deceased,  enlarges  the  liability  of  parties  for 
such  torts,  and  that  such  enlarged  liability,  if  applied  to  cases  of  marine 
torts,  would  constitilte  a  new  burden  upon  commerce. 

In  supposed  support  of  this  position  numerous  decisions  of  this  court 
are  cited  by  counsel,  to  the  effect,  that  the  states  cannot  by  legislation 
place  burdens  upK)!!  commerce  with  foreign  nations  or  among  the  several 
states.  The  decisions  go  to  that  extent,  and  their  soundness  is  not  ques- 
tioned. But  upon  an  examination  of  the  cases  in  which  they  were  ren- 
dered, it  will  be  found  that  the  legislation  adjudged  invalid  imposed  a  tax 
upon  some  instrument  or  subject  of  commerce,  or  exacted  a  license  fee 
from  parties  engaged  in  commercial  pursuits,  or  created  an  impediment  to 
the  free  navigation  of  some  public  waters,  or  prescribed  conditions  in  ac- 
cordance with  which  commerce  in  particular  articles  or  between  particular 
places  was  required  to  be  conducted.  In  all  the  cases  the  legislation  con- 
demned operated  directly  upon  commerce,  either  by  way  of  tax  upon 
its  business,  license  upon  its  pursuit  in  particular  channels,  or  conditions 
for  carrying  it  on.  Thus,  in  The  Passenger  Cases^  7  How.  288,  the  laws 
of  New  York  and  Massachusetts  exacted  a  tax  from  the  captains  of  ves- 
sels bringing  passengers  from  foreign  ports  for  every  passenger  landed. 
In  the  Wheeling  Bridge  Oase^  13  lb.  5i8,  the  statute  of  Virginia  author- 
ized the  erection  of  a  bridge,  which  was  held  to  obstruct  the  free  naviga- 
tion of  the  river  Ohio.  In  the  case  of  Sinnot  v.  Davenport^  22  lb.  227, 
the  statute  of  Alabama  required  the  owner  of  a  steamer  navigating  the 
waters  of  the  state  to  file,  before  the  boat  left  the  port  of  Mobile,  in  the 
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office  of  the  probate  judge  of  Mobile  Coanty,  a  statement  in  writing,  set- 
ting forth  the  name  of  the  yessel  and  of  the  owner  or  owners,  and  his  or 
their  place  of  residence  and  interest  in  the  yessel,  and  prescribed  penalties 
for  neglecting  the  requirement.  It  thus  imposed  conditions  for  carrying 
on  the  coasting  trade  in  the  waters  of  the  state  in  addition  to  those  pre^ 
scribed  by  Congress.  And  in  all  the  other  cases  where  legislation  of  a 
state  has  been  held  to  be  null  for  interfering  with  the  commercial  power 
of  Congress,  as  in  Brovm  v.  Maryland^  12  Wheat.  425  ;  The  Tonntige 
Tax  Cases,  12  Wallace,  204 ;  and  Welton  y.  Missouri,  1st  Otto,  275,  the 
legislation  created,  in  the  way  of  tax,  license,  or  condition,  a  direct  bur- 
den upon  commerce,  or  in  some  way  directly  interfered  with  its  freedom. 
In  the  present  case  no  such  operation  can  be  ascribed  to  the  statute  of 
Indiana.  That  statute  imposes  no  tax,  prescribes  no  duty,  and  in  no  re- 
spect interferes  with  any  regulations  for  the  nayigation  and  use  of  yes- 
sels.  It  only  declares  a  general  principle  respecting  the  liability  of  all 
persons  within  the  jurisdiction  of  the  state  for  torts  resulting  in  the  death 
of  parties  injured.  And  in  the  application  of  the  principle  it  makes  no 
difference  where  the  injury  complained  of  occurred  in  the  state,  whether  on 
land  or  on  water.  General  legislation  of  this  kind  prescribing  the  liabili- 
ties or  duties  of  citizens  of  a  state,  without  distinction  as  to  pursuit  or  callr 
ing,  is  not  open  to  any  yalid  objection  because  it  may  affect  persons  engaged 
in  foreign  or  inter-state  commerce.  Objection  might  with  equal  propriety 
be  urged  against  legislation  prescribing  the  form  in  which  contracts  shall  be 
authenticated,  or  property  descend  or  be  distributed  on  the  death  of  its 
owner,  because  applicable  to  the  contracts  or  estates  of  persons  engaged 
in  such  commerce.  In  conferring  upon  Congress  the  regulation  of  com- 
merce, it  was  neyer  intended  to  cut  the  states  off  from  legislating  on  all 
subjects  relating  to  the  health,  life,  and  safety  of  their  citizens,  though 
the  legislation  might  indirectly  affect  the  commerce  of  the  country.  Leg- 
islation in  a  great  yariety  of  ways  may  affect  commerce  and  persons  en- 
gaged in  it  without  constituting  a  regulation  of  it,  within  the  meaning  of 
&ie  Constitution. 

It  is  true  that  the  commercial  power  conferred  by  the  Constitution  is 
one  without  limitation.  It  authorizes  legislation  with  respect  to  all  the 
subjects  of  foreign  and  inter-state  commerce,  the  persons  engaged  in  it, 
and  the  instruments  by  which  it  is  carried  on.  And  legislation  has 
largely  dealt,  so  far  as  commerce  by  water  is  concerned,  with  the  instru- 
ments of  that  commerce.  It  has  embraced  the  whole  subject  of  nayiga- 
tion, prescribed  what  shall  constitute  American  yessels,  and  by  whom  they 
shall  be  nayigated ;  how  they  shall  be  registered  or  enrolled  and  licensed; 
to  what  tonnage,  hospital,  and  other  dues  they  shall  be  subjected  ;  what 
rules  they  shsJl  obey  in  passing  each  other;  and  what  proyision  their 
owners  shall  make  for  the  health,  safety,  and  comfort  of  their  crews. 
Since  steam  has  been  applied  to  the  propulsion  of  yessela,  legislation  has 
embraced  an  infinite  yariety  of  further  details  to  guard  against  accident 
and  consequent  loss  of  life. 

The  power  to  prescribe  these  and  similar  regulations  necessarily  in- 
yolyes  the  right  to  declare  the  liability  which  shall  follow  their  infraction. 
Whateyer,  therefore.  Congress  determines,  either  as  to  a  regulation  or 
the  liability  for  its  infringement,  is  exdusiye  of  state  authority.    Bui 
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with  reference  to  a  great  variety  of  matters  touching  the  rights  and  lia- 
bilities of  persons  engaged  in  commerce,  either  as  owners  or  navigators  of 
vessels,  the  laws  of  Congress  ar^  silent,  and  the  laws  of  the  state  govern. 
The  rules  for  the  acquisition  of  property  by  persons  engaged  in  navigation, 
and  for  its  transfer  and  descent,  are,  with  some  exceptions,  those  prescribed 
by  the  state  to  which  the  vessels  belong.  And  it  may  be  said  generally 
that  the  legislation  of  a  state,  not  directed  against  commerce  or  any  of  its 
regulations,  but  relating  to  the  rights,  duties,  and  liabilities  of  citizens, 
and  only  indirectly  and  remotely  affecting  the  operations  of  commerce,  is 
of  obligatory  force  upon  citizens  within  its  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce,  foreign  or  inter-state,  or  in  any 
other  pursuit.  In  our  judgment  the  statute  of  Indiana  falls  under  this 
class.  Until  Congress,  therefore,  makes  some  regulation  touching  the 
liability  of  parties  for  marine  torts  resulting  in  the  death  of  the  persons 
injured,  we  are  of  opinion  that  the  statute  of  Indiana  applies,  giving  a 
right  of  action  in  such  cases  to  the  personal  representatives  of  the  deceased, 
and  that,  as  thus  applied,  it  constitutes  no  encroachment  upon  the  com- 
mercial power  of  Congress.     United  States  v.  BevanSj  8  Wheat.  887. 

In  the  case  of  The  Steamboat  Company  v.  Chase^  reported  in  the  16tfa 
of  Wallace,  this  court  sustained  an  action  for  a  marine  tort  resulting  in 
the  death  of  the  party  injured,  in  the  name  of  the  administrator  of  the 
deceased,  under  a  statute  of  Rhode  Island,  similar  in  its  general  features 
to  the  one  of  Indiana.  There  the  deceased  was  killed  whilst  crossing 
Narraganset  Bay  in  a  sail  boat  by  collision  with  a  steamer  of  the  com- 
pany ;  and  though  objections  were  taken,  and  elaborately  argued,  against 
the  jurisdiction  of  the  court,  it  was  not  even  suggested  that  the  right  of 
action  conferred  by  the  statute,  when  applied  to  cases  arising  out  of 
marine  torts,  in  any  way  infringed  upon  the  commercial  power  of  Con- 
gress. 

In  addition  to  the  objection  urged  to  the  statute  of  Indiana,  the  defend- 
ants also  contended  that  as  owners  of  the  colliding  vessels  they  were 
exempt  from  liability  to  the  deceased  as  a  passenger  on  one  of  them,  and 
of  course  to  his  representatives,  as  the  collision  was  caused  without  any 
fault  of  theirs,  by  the  negligence  of  the  pilots ;  and  they  relied  upon  the 
thirtieth  section  of  the  Act  of  Confess  of  March  80th,  1852,  to  provide 
for  the  better  security  of  the  lives  oi  passengers  on  board  of  vessels  pro- 
pelled in  whole  or  part  by  steam.  That  act  was  in  force  when  the  injuries 
complained  of  in  this  case  were  committed,  and  its  principal  features  have 
been  retained  in  subsequent  legislation.  The  section  provided  *Hhat 
whenever  damage  is  sustained  by  any  passenger  or  his  ba^age  from  ex- 
plosion, fire,  collision,  or  other  cause,  tne  master  and  the  owner  of  such 
vessel,  or  either  of  them,  and  the  vessel,  shall  be  liable  to  each  and  every 
person  so  injured  to  the  full  amount  of  damage,  if  it  happens  through  any 
neglect  to  comply  with  the  provisions  of  law  herein  prescribed^  or  through 
known  defects  or  imperfections  of  the  steaming  apparatus,  or  of  the  hull ; 
and  any  person  sustaining  loss  or  injury  through  the  carelessness,  negli- 
gence, or  wilful  misconduct  of  an  engineer  or  pilot,  or  their  neglect  or 
refusal  to  obey  the  provisions  of  law  herein  prescribed  as  to  navigating 
such  steamers,  may  sue  such  engineer  or  pilot  and  recover  damages  for 
any  such  injury  caused  as  aforesaid,  by  any  such  engineer  or  pilot."  10 
Statutes  at  Large,  72. 
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It  was  argued  that  by  this  section  Congress  intended  the  exemption 
claimed.  And  confirmation  of  this  view  was  found  in  the  fact  that  the 
owners  were  obliged  to  take  a  pilot,  and  were  restricted  in  their  choice  to 
those  licensed  by  the  government  inspectors.  It  was  supposed  that  the 
relation  between  owner  and  pilot,  as  that  of  master  and  employee,  was 
thus  changed,  and  that  with  the  change  the  responsibility  of  the  former 
for  the  negligence  of  the  latter  ceased.  The  court,  however,  proceeded 
through  the  trial  upon  a  different  theory  of  the  position  of  the  defendants. 
It  held  that  as  owners  they  were  responsible  for  the  conduct  of  all  the 
officers  and  employees  of  the  vessels,  and  that  it  was  immaterial  whether 
the  vessels  were  or  not  at  the  time  of  the  collision  under  the  exclusive 
charge  of  the  pilots.  The  instructions  to  the  jury  at  least  went  to  that 
extent.  They  in  substance  declared  that,  if  the  collision  occurred  within 
the  territorial  jurisdiction  of  Indiana,  and  was  caused,  without  fault  of 
the  deceased,  by  the  carelessness  or  misconduct  of  the  defendants,  or  any 
of  their  agents,  servants,  or  employees  in  navigating  and  managing  the 
steamers,  or  either  of  them,  the  plaintiff  was  entitled  to  recover. 

In  support  of  the  exemption  the  counsel  of  the  defendants  called  to  our 
attention  an  opinion  of  the  supreme  court  of  Kentucky  in  a  similar  case 
arisins:  upon  the  same  collision,  where  such  exemption  was  upheld.  The 
opinion  iTmarked  by  the  usual  abiUty  which  chaiLterizes  the  judgments 
of  that  court,  but,  aiter  much  hesitation  and  doubt,  we  have  been  com- 
pelled to  dissent  from  its  conclusions.  The  statute  appears  to  us  to  declare 
that  the  owners  and  masters  of  a  steam  vessel,  and  the  vessel  itself,  shall 
be  liable  for  all  damages  sustained  by  a  passenger  or  his  baggage  from  any 
neglect  to  comply  with  the  provisions  of  the  law,  no  matter  where  the  fault 
may  Ue ;  and  that  in  addition  to  this  remedy  any  person  injured  by  the 
negUgence  of  the  pUot  or  engineer  may  have  his  action  directly  against 
those  officers. 

The  occasions  upon  which  a  pilot  or  engineer  would  be  able  to  respond 
to  any  considerable  amount  would  be  exceptional.  The  statute  of  Eng- 
land, which  exempts  the  owners  of  vessels  and  the  vessels  from  liability 
for  faults  of  pilots,  pilotage  there  being  compulsory  and  pilots  being 
licensed,  has  not  met  with  much  commendation  &rom  the  admiralty  courts, 
and  the  general  tendency  of  their  adjudications  has  been  to  construe  the 
exemption  with  great  strictness.  This  course  of  decision  is  very  fully 
stated  in  the  exposition  of  the  law  made  by  Mr.  Justice  Swayne  in  the 
case  of  2%e  Ohina^  7  Wallace,  where  this  court  declined  to  hold  that  com- 
pulsory pilotage  relieved  the  vessel  from  liability.  In  the  case  of  The 
jSaUey^  Law  Reports,  2  Adm.  &  Eccl.  15,  decided  as  recently  as  1867, 
Sir  Robert  Phillimore  strongly  questioned  the  policy  of  the  statute,  and 
sidd  that  it  appeared  to  him  difficult  to  reconcile  the  claims  of  natural  jus- 
tice with  the  law,  which  exempted  the  owner  who  had  a  licensed  pilot  on 
board  from  liability  for  the  injuries  done  by  the  bad  navigation  of  his 
vessel  to  the  property  of  an  innocent  owner,  and  observed  that  no  one 
acquainted  with  the  workings  of  the  law  could  be  ignorant  that  it  was 
fruitful  in  injustice.  The  doctrine  that  the  owners  are  responsible  for 
the  acts  of  their  agents  and  employees  ought  not  to  be  discarded,  because 
the  selection  of  a  pilot  by  the  owner  is  limited  to  those  who  by  the  state 
have  been  found  by  examination  to  possess  the  requisite  knowledge  of  the 
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difficulties  of  local  nayigation,  and  the  requisite  skill  to  conduct  a  vessel 
through  them.  ^^  As  a  general  rule,"  says  Mr.  Justice  Grier,  in  the  case 
of  The  Creole^  Dec.  Joint  Com.  241,  ^^  masters  of  vessels  are  not  expected 
to  be  and  cannot  be  acquainted  with  the  rocks  and  shoals  on  every  coast " 
(and,  we  may  add,  with  the  currents  and  shoals  of  every  river),  "nor 
able  to  conduct  a  vessel  safely  into  every  port.  Nor  can  the  absent 
owners,  or  their  agent  the  master,  be  supposed  capable  of  judging  of  the 
capacity  of  persons  offering  to  serve  as  pilots.  They  need  a  servant,  but 
are  not  in  a  situation  to  test  or  judge  of  his  qualifications,  and  have  not, 
therefore,  the  information  necessary  to  choice.  The  pilot  laws  kindly 
interfere,  and  do  that  for  the  owners  which  they  could  not  do  for  them- 
selves." And  the  learned  justice  observes  that  in  such  cases,  where  a 
pilot  is  required  to  be  taken  from  those  licensed,  the  relation  of  master 
and  servant  is  not  changed ;  that  the  pilot  continues  the  servant  of  the 
owners,  acting  in  their  employ  and  receiving  wages  for  services  rendered 
to  them,  and  that  the  fact  that  he  is  selected  for  them  by  persons  more 
capable  of  judging  of  his  qualifications,  cannot  alter  the  relation. 

And  in  the  case  of  The  Halley^  Sir  Robert  Phillimore  upon  this  sub- 
ject says :  "  I  do  not  quite  understand  why,  because  the  state  insists,  on 
the  one  hand,  upon  all  persons  who  exercise  the  office  of  pilot,  within 
certain  districts,  being  duly  educated  for  the  purpose,  and  having  a  cer- 
tificate of  their  fitness,  and  insists,  on  the  other  hand,  that  the  master 
shall,  within  these  districts,  take  one  of  these  persons  on  board  to  super- 
intend the  steering  of  the  vessel,  the  usual  relation  of  owner  and  servant 
is  to  be  entirely  at  an  end ;  and  still  less  do  I  see  why  the  sufferer  is  to 
be  deprived  of  all  practical  redress  for  injuries  inflict^  upon  him  by  the 
ship  which  such  a  pilot  navigates." 

By  the  common  law  the  owners  are  responsible  for  the  damages  com- 
mitted by  their  vessel,  without  any  reference  to  the  particular  agent  by 
whose  negligence  the  injury  was  committed.  By  the  maritime  law  the 
vessel,  as  well  as  the  owners,  is  liable  to  the  party  injured  for  damages 
caused  by  its  torts.  By  that  law  the  vessel  is  deemed  to  be  an  offending 
thing,  and  may  be  prosecuted  without  any  reference  to  the  adjustment  of 
responsibility  between  the  owners  and  employees  for  the  negligence 
which  resulted  in  the  injury.  Any  departure  from  this  liability  of  the 
owners  or  of  the  vessel,  except  as  the  liability  of  the  former  may  be  re- 
leased by  a  surrender  of  the  vessel,  has  been  found  in  practice  to  work 
great  injustice.  The  statute  ought  to  be  very  clear  before  we  should  con- 
clude that  any  such  departure  was  intended  by  Congress.  The  section 
we  have  cited  would  not  justify  such  a  conclusion.  Its  language  readily 
admits  of  the  construction  we  have  given,  and  that  construction  is  in  har- 
mony with  the  purpose  of  the  act. 

We  are  of  opinion  that  the  judgment  of  the  supreme  court  of  Indiana 
was  correct,  and  it  is  therefore  affirmed. 
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SUPREME  COUBT  OF  MAINE. 

(To  appear  in  65  Me.) 
RAILROAD.  —  NEGMGENOB.  —  FENCmO  TRACK,  ETC. 
WILDER  V.  MAINE  CENTRAL  RAILROAD  COMPANY. 

The  BtatQte  requiring  railroad  corporations  to  inclose  the  land  taken  for  their  road  with 
fences  is  a  police  regulation,  designed  to  secure  the  safety  of  the  public  travel  and 
transportation,  and  is  obligatory,  as  such,  upon  all  railroad  corporations,  whether  char- 
tered before  or  after  its  passage. 

A  parol  agreement  between  a  railroad  company  and  an  adjoining  owner,  for  the  removal 
and  discontinuance  of  a  fence  on  the  line  of  the  railroad,  does  not  run  with  the  land, 
and  cannot  therefore  bind  his  grantee. 

Where  a  horse  escaped  from  his  owner's  land  on  to  an  adjoining  railroad  and  was  killed 
by  the  railroad  company's  locomotive;  keldf  that  the  mere  fact  of  his  turning  his  horse 
upon  his  land  where  there  was  no  fence  between  it  and  the  railroad,  when  it  was  the 
legal  duty  of  the  railroad  company  to  build  it,  was  not  proof  of  contributive  negligence 
on  his  part. 

On  EXCEPnoKS  and  motion.  Case  for  killing  the  plaintifE's  hone 
at  Hallowell,  in  Jane,  1871,  by  running  upon  him  with  an  engine. 

At  the  trial,  March  term,  1874,  the  yeindict  was  for  the  plaintiff,  with 
damages  assessed  at  $1,000.  The  defendants  moved  to  have  the  verdict 
set  aside  as  against  law  and  evidence,  and  filed  exceptions. 

The  plaintiff  was  a  third  owner  in  common  of  the  oil-cloth  factory,  and 
the  lot  connected  therewith  which  extended  on  both  sides  of  the  railroad. 
The  plaintiff's  horse  escaped  from  this  lot,  then  unfenced,  on  to  the  track 
at  the  time  of  the  killing. 

There  was  evidence  tending  to  show  that  the  defendant  company  origin- 
ally fenced  their  track  from  the  oil-doth  lot,  and  that  the  fence  was  re- 
moved many  years  previously  at  the  request  of  Stickney,  a  member  of  the 
firm  of  Stickney  &  P^^j  owner  of  the  locus.  The  firm  iEkfterwards  took  in 
Towle  as  a  partner ;  Stickney  died,  and  the  plaintiff  purchased  his  inter- 
est in  the  real  estate  and  milLs  which  were  all  included  in  the  partnership 
business. 

The  defendants  contended  that  they  were  not  bound  to  fence  their  road 
under  the  general  statutes  of  the  state,  because  their  charter  and  the 
location  of  their  road  were  prior  to  the  statute ;  that  they  were  not  bound 
to  fence  their  road  through  the  plaintiff's  lot,  because  the  same  was  not 
inclosed  or  improved  land  within  the  meaning  of  the  statute,  and  because 
the  owners  and  occupants  had  agreed  with  the  defendant  that  they  should 
not  fence  the  same ;  and  that  they  were  not  liable  because  the  negligence 
of  the  plaintiff  caused  or  contributed  to  the  loss  of  his  horse  ;  and  they 
excepted  to  such  parts  of  the  charge  as  were  adverse  to  these  positions. 

The  presiding  justice,  among  otner  things,  instructed  the  jury  as  fol- 
lows:— 

*'  The  first  point  made  then,  in  regard  to  this,  is,  that  the  railroad  is 
under  no  circumstances  bound  to  make  a  fence,  because  it  is  said  that  the 
charter  of  this  road  was  granted  previous  to  the  law  passed  by  the  legisla- 
ture, requiring  railroads  to  build  fences.    I  reserve  this  question  for  fut- 


46  THE  AMERICAN  LAW  TIMES  BBPORTS.  [Jtamary,  1877. 

Vol.  IV.]  WiLDSR  V,  Maine  Cbntbai«  Railroad  Compavt.  [No.  1. 

ure  consideration,  for  the  full  court,  where  it  can  be  more  carefully  ex- 
amined than  it  can  be  here,  and  hold  that  this  road  would  be  bound  by 
the  statute  which  has  been  referred  to,  as  having  been  first  passed  in 
1842.  Then  under  that  statute  this  road  and  others  in  the  state  are 
bound  to  build  fences  along  the  line  of  their  road  on  each  side,  proyided 
they  pass  through  inclosed  or  improved  lands. 

^^  I  understand  land  to  be  improved,  when  it  is  occupied  for  the  purpose 
of  obtaining  a  profit  from  the  produce  which  may  grow  upon  it,  pastur- 
ing, and  mowing,  or  tillage,  or  anything  of  that  kind.  I  understand  that 
to  be  the  sense  in  which  the  word  is  used  in  the  law  which  has  been  read 
in  your  hearing.  If  it  is  not  improved  land,  in  the  sense  to  which  I  have 
called  your  attention,  the  road  would  not  be  under  obligation  to  build  a 
fence.  If  it  was  improved  land  at  that  time,  in  the  sense  which  I  have 
defined  to  you,  then  the  road  would  be  under  obligation,  so  far  as  that  is 
concerned. 

^^  I  instruct  you  for  the  purpose  of  this  trial  that  the  agreement,  what- 
ever it  was,  made  with  Stickney  as  a  member  of  that  firm,  would  be  bind- 
ing upon  the  firm.  He  had  a  right,  so  far  as  he  himself  was  concerned 
and  so  far  as  the  firm  then  existing  was  concerned,  to  release  this  railroad 
company  from  building  a  fence.  He  had  no  such  right,  to  be  sure,  so  far 
as  the  public  was  concerned ;  and  if  any  passenger  had  been  injured  or 
any  property  of  any  person  being  carried  over  the  road  had  been  injured 
or  destroyed,  for  the  reason  that  any  animal  escaped  from  that  and  got 
upon  the  road,  the  railroad  still  might  have  been  liable  notwithstanding 
the  agreement. 

*^  '[uie  agreement,  then,  goes  no  further  than  to  those  persons  who  are 
parties  to  it,  and  who  are  bound  by  it ;  and  the  party  owning  the  land 
may  assum'e  the  obligation,  if  he  chooses,  to  keep  up  the  fence ;  and  if  he 
does,  so  far,  and  so  long  as  that  obligation  continued,  he  could  have  no 
claim  himself  upon  the  railroad  for  any  of  his  animals  that  might  escape 
through  that  fence,  or  for  the  want  of  a  fence  upon  the  track. 

*^  So  I  hold  for  the  purpose  of  this  trial,  that  a  member  of  the  partner- 
ship business,  in  relation  to  that  which  pertained  to  the  partnership, 
would  have  authority  to  bind  the  partnership.  If  they  were  tnen  occupy- 
ing this  land,  and  used  it  for  partnership  purposes  in  carrying  on  their 
partnership  business,  one  of  the  members  of  the  firm  would  have  a  legal 
right,  BO  far  as  that  firm  was  concerned,  to  release  the  company  from 
building  the  fence.  That  agreement  would  continue  in  force  and  be 
binding  upon  that  partnership.  It  would  not  be  binding,  as  has  been 
held  in  our  court,  upon  any  successor  or  any  grantees.  Now  when  a  part- 
nership is  existing,  and  one  partner  goes  out  and  another  comes  in,  that  is 
a  regular  dissolution  of  that  partnership.  And  a  new  one  being  formed, 
they  would  be  the  successors  of  the  others,  and,  therefore,  I  instruct  you 
in  this  case  that  whatever  that  contract  might  have  been  between  Stick- 
ney (as  representing  that  partnership)  and  the  railroad  company,  that 
would  not  be  binding  upon  his  successors.  When  the  partnership  became 
changed  the  contract  would  be  no  longer  in  force. 

*^  I  instruct  you  for  the  purpose  of  this  trial  that  the  mere  fact  of  there 
being  no  fence  is  not  proof  that  he  was  negligent  in  turning  his  horse  out 
there*     That  is  to  say,  he  had  a  right  to  use  his  own  land  in  the  ordinary 
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way,  and  the  railroad  oompany  could  not  screen  themselves  simply  upon 
the  ground  that  they  had  neglected  to  perform  the  duty  which  was  in- 
cumbent upon  them.  But  this  principle  of  law  is  subject  of  course  to 
qualifications.  In  one  instance  it  may  not  have  been  a  negligent  act,  and 
in  another  instance  it  may  have  been  a  negligent  act.  Here  is  a  question 
of  fact  for  the  jury  to  settle.  You  will  talse  into  question  the  nature  of 
the  road,  the  manner  in  which  it  was  built,  the  dump  which  extended 
from  near  the  crossing  to  the  bridge,  the  nature  and  character  of  the  horse, 
and  all  the  circumstances  bearing  upon  that,  and  decide  for  yourselves 
whether  the  plaintifE  was  guilty  of  negligence  in  turning  his  horse  out 
there  under  the  circumstances  in  which  he  did.  It  is  not  to  be  taken  as 
a  matter  of  law  that  he  was  negligent,  neither  are  you  to  consider  the 
simple  fact  that  he  turned  his  horse  in,  knowing  that  there  was  no  fence ; 
but  yon  are  to  take  all  these  circumstances  into  consideration  ;  you  take 
that  of  course,  so  far  as  it  is  a  fact,  that  there  was  no  fence  there  (be- 
cause if  there  had  been  a  fence  this  question  would  not  have  arisen),  but 
not  as  bearing  upon  the  question  of  negligence  ;  but  taking  all  these  cir- 
cumstances into  consideration  —  was  it  an  act  of  negligence  on  lus  part  to 
turn  his  horse  in  ? 

**  If  the  company  was  under  obligation  to  build  the  fence  at  that  time 
and  maintain  it,  and  the  plaintiff  was  not  negligent  in  turning  his  horse  in 
at  that  time,  the  company  would  be  liable.  Otherwise,  upon  this  branch 
of  the  case,  they  would  not  be." 

J.  TF.  Bradburt/y  Jr.y  for  the  defendants.  The  defendants  were  not  re- 
quired to  fence  the  locus  in  quo, 

I.  Their  charter,  granted  in  1836,  specially  exempts  the  corporation 
from  the  provisions  of  the  Act  of  March  17,  1831.  It  is  not  therefore 
subject  to  the  future  action  of  the  legislature,  except  in  the  manner  pro- 
vided in  the  charter  itself ;  and  that  does  not  authorize  any  action  in 
regard  to  fencing. 

The  act  requiring  railroads  to  fence  was  passed  in  1842,  and  the  act 
subjecting  them  to  damages,  caused  by  the  neglect,  in  1853. 

These  acts  cannot  afEect  iJie  existing  relations  between  this  corporation 
and  the  land-owner. 

As  the  terms  of  theise  relations  were  established  by  the  charter,  they 
are  not  to  be  interfered  with  by  any  subsequent  legislation. 

The  legtalature,  by  its  own  act,  had  surrendered  the  power  to  interfere, 
and  had  stipulated  that  it  would  not. 

It  was  under  this  condition  that  the  relations  between  the  land-owner 
and  the  corporation  had  become  fixed,  and  the  damages  for  taking  the 
land  appraised  and  paid. 

It  was  not  competent,  therefore,  for  a  subsequent  legislature  to  change 
the  conditions  or  add  to  the  burdens  of  either  party.  Any  act  attempting 
it  would  be  clearly  retroactive  and  unconstitutional.  And  the  instructions 
given  on  this  point  were  therefore  erroneous.  Baxter  v.  Boston  ^  WorceS' 
ter  B.  R.  102  Mass.  383. 

II.  Again,  under  the  Act  of  1842,  the  relations  between  the  parties 
were  not  changed.  That  act,  if  constitutional,  would  only  subject  the 
defendants  to  the  penalty  for  neglect  to  fence,  but  it  would  not  authorize 
the  plaintifi[  to  recover  in  this  action,  if  he  could  not,  independent  of  its 
passage. 
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III.  The  locus  was  a  mill  yard)  and  not  inclosed  or  improved  land,  sach 
as  railroads  are  required  by  the  statute  to  fence. 

The  burden  is  upon  the  plaintiff  to  establish  the  fact  that  the  defend- 
ants were  bound  to  fence.     102  Mass.  above  cited. 

IV.  The  fence  having  been  removed  at  the  request  of,  and,  under  an 
arrangement  made  with,  the  managing  owner,  Mr.  Stickney,  under  whom 
the  plaintifE  holds,  and  whose  interest  he  has,  he  cannot  repudiate  that 
agreement ;  in  fact,  he  had  never  done  so,  and  had  never  intimated  to  the 
defendants  any  desire  to  have  the  fence  rebuilt.  It  was  an  agreement 
acted  upon  by  the  defendants,  and  it  is  not  competent  for  ih»  plaintiff  to 
repudiate  it  without  notice.  It  was  competent  for  Stickney  to  make  such 
an  agreement.  Tombs  v.  Rochester  ^  Syracuse  Railroad^  18  Barb.  583  ; 
Talmadge  v.  Rensselaer  ^  Saratoga  Railroad^  18  Barb.  493. 

0.  D.  Baker ^  with  whom  was  J,  Baker^  for  the  plaintiff,  contended  that 
R.  S.  c.  51,  §  20,  applies  as  well  to  railroads  chartered  and  located  before 
as  after  the  passage  of  the  statute  in  1842,  c.  9,  §  6.  The  statute  of  1842 
does  not  conflict  with  the  defendants'  charter,  or  the  Constitution  of  the 
state ;  for  its  enactment  was  in  the  exercise  of  a  police  power,  vital  to  the 
safety  of  the  public,  which  the  sovereign  cannot  alienate. 

The  agreement  of  the  defendants  with  Mr.  Stickney,  one  of  three  prior 
owners,  and  grantor  of  the  plaintiff,  was  not  binding  on  the  plaintiff. 

The  agreement  was  by  parol.  It  was  made  with  only  one  of  three 
partners,  and  was  never  even  known  to  the  other  two. 

1.  It  has  been  settled  ever  since  the  time  of  Lord  Kenyon,  that  one 
partner  cannot  bind  the  partnership  land  even  by  deed  without  a  special 
authority,  of  which  there  is  no  pretence  here.  Barrison  v.  Jackson^  7  T. 
R.  203. 

But  if  one  partner  cannot  bind  partnership  land  by  deed,  much  less 
can  he  by  parol.  And  if  he  cannot  bind  the  land,  how  can  his  agreement 
run  with  the  land  ?  And  if  he  cannot  bind  an  existing  partnership  of 
which  he  is  a  member,  how  can  he  bind  a  future  partnership  of  which  he 
is  not  a  member  ? 

II.  But  whatever  the  power  of  partners  between  each  other,  a  parol 
contract  can  never  run  with  the  land  or  affect  even  the  grantees  of  the 
person  contracting.  1  Smith  Lead.  Cas.  22;  Notes  to  Spencer'* $  case; 
BicJrford  V.  Parsons^  5  C.  B.  920. 

IIL  In  any  view,  *^  an  agreement  like  this  for  the  nullification  of  a 
statute  of  this  state  cannot  be  regarded  as  having  anv  effect  upon  the 
rights  of  any  one  who  is  not  a  party  to  it  nor  shown  to  be  cognizant  of  or 
assenting  to  it."  It  amounts  at  best  only  to  a  personal  estoppel.  (7t2- 
man  v.  Eur.  f  N.  A.  R.  R,  60  Maine,  235 ;  Shephard  v.  Buffalo^  ^e. 
R.  R.  85  N.  Y.  641 ;  St.  Louis  R.  R.  v.  Todd,  36  111.  409. 

lY .  Every  person  has  a  right  to  ^'  use  his  own  land  in  a  natural  and 
ordinary  way  for  the  purposes  for  which  it  is  fit,"  and  to  do  so  is  not  n^- 
ligence ;  and  the  mere  fact  that  the  plaintiff  turned  his  horse  on  his  own 
land,  knowing  it  to  be  unfenced,  is  not  evidence  of  negligence.  Shear.  & 
Red.  on  Neg.  §  471 ;  Shephard  v.  Buffalo  R.  A.  35  N.  Y.  641  (overrules 
the  cases  in  Barb.)  ;  Rogers  v.  Newluryport  R.  R.  1  Allen,  16 ;  Q-ardner 
V.  Smith,  7  Mich.  410,  420;  McCoy  v.  Col.  Pac.  R.  R.  40  Cal.  582;  6 
Amr.  R.  623 ;  St.  Louis  R.  R.  v.  Todd,  36  111.  409. 
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A,  Libber/^  in  reply.  On  the  point  of  contributive  negligence,  he  con- 
tended that  the  instructions  of  the  presiding  justice  did  not  present  the 
correct  rule  of  law  applicable  to  the  case.  There  was  no  controversy  as 
to  the  facts,  as  to  the  condition  of  the  road,  its  situation  and  manner  of 
construction,  the  situation  of  the  lot  and  mill  yard,  the  number  of  trains 
and  the  times  they  passed  the  mill,  the  want  of  a  fence,  and  the  acts  of 
the  plaintiff  in  turning  his  horse  loose.  The  presiding  judge  should  have 
held  as  matter  of  law,  that  the  facts  not  disputed  did  not  prove  due  care 
on  the  part  of  the  plaintiff.  Lewis  v.  B.  ^  0,  It.  R,  Company^  in  court 
of  appeals ;"  W.  2>.,  reported  in  Am.  L.  Reg.  May,  1874,  p.  284,  and  cases 
cit^d  in  note  by  F.  R ;  Eames  v.  Salem  ^  L.  U,  It.  Cb.  98  Mass.  660 ; 
Oilman  v.  Deerfield^  15  Gray,  677. 

DiCKERSON,  J.  The  statute  requiring  railroad  corporations  to  inclose 
the  land  taken  for  their  road  with  fences  is  a  police  regulation,  designed 
to  secure  the  safety  of  the  public  travel  and  transportation,  and  is  obliga- 
tory, as  such,  upon  all  railroad  corporations  whether  chartered  before  or 
after  its  passage.  State  v.  Noyes^  47  Maine,  189 ;  Ind.  ^c.  Railway  v. 
Townsend,  10  Ind.  28 ;  1  Red.  on  Railways,  493  and  494  ;  2  lb.  428. 

The  counsel  for  the  defendants  contend  that  the  land  of  the  plaintiff 
adjoining  the  defendants'  road  was  not  "  inclosed  "  or  "  improved,"  and 
was  not,  therefore,  required  to  be  fenced  against  by  the  defendants.  We 
think  otherwise.  Though  the  land  was  used  partly  as  a  mill  yard,  it  was 
also  mowed,  and  occivsionally  used  by  animals  for  grazing.  The  cases 
cited  by  the  counsel  are  distinguishable  from  this  case.  It  appears  from 
them  that  a  railroad  company  is  relieved  from  the  obligation  to  fence 
against  adjoining  lands,  when  such  fence  would  be  a  public  nuisance,  or 
prevent  access  to  a  mill  through  whose  yard  the  railroad  passes,  or  at 
points  where  its  engine  house,  machine  shop,  car  house,  wood  house,  wood 
shop  and  depot  are  so  situated  as  to  render  a  fence  unnecessary.  These 
are  exceptional  cases  and  do  not  include  the  one  under  consideration. 

It  is  well  settled,  upon  both  principle  and  authority,  that  a  parol  agree- 
ment for  the  removal  or  discontinuance  of  a  fence  on  the  line  of  a  railroad, 
between  the  owner  of  the  land  and  the  railroad  company,  does  not  run 
with  the  land,  and  cannot,  therefore,  bind  his  grantee.  Gilman  v.  Eur. 
^  N.  A.  B.  B.  Co.  60  Maine,  235 ;  St.  L.  ^  A.  B.  B.  Co.  v.  Todd,  36 
111.  409. 

Tliere  can  be  no  question,  therefore,  but  the  defendants  were  guilty  of 
negligence  in  not  building  a  fence  upon  the  line  of  their  road  adjoining 
the  plaintiff's  land ;  and  the  remaining  question  to  be  determined  is, 
whether  the  plaintiff  is  guilty  of  contributory  negligence  in  turning  hi? 
horse  out  upon  his  land,  knowing  that  it  was  not  fenced.  The  owner  of 
land  has  a  right  to  use  it  in  a  natural  and  ordinary  way  for  the  purposes 
for  which  it  is  fit.  This  right  does  not  depend  upon  the  performance  or 
non-performance  of  any  duty  or  obligation  enjoined  by  law  upon  another 
in  respect  to  his  land.  He  has  a  right  to  expect  that  the  requirements  of 
law  will  be  complied  with,  and  to  act  accordingly ;  nor  does  his  knowl- 
edge that  they  have  not  been,  affect  his  right  of  use  one  way  or  the  other. 
If  it  did,  the  neglect  of  another  to  obey  the  law  might  operate  to  pre- 
vent him  from  the  lawful  use  of  his  own  property.  The  common  law 
made  it  the  duty  of  the  owner  of  land  to  guard  against  the  escape  of  his 
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cattle  therefrom,  but  the  statute  devolves  this  duty  upon  the  railroad 
company  in  the  case  under  consideration,  and  the  rights  of  the  parties 
must  be  determined  in  accordance  with  tiiis  change.  To  hold  the  land- 
owner to  the  same  care  of  his  cattle  as  the  common  law  required,  would 
be  to  disregard  the  statute,  and  render  it  inoperative.  It  was  for  the  de- 
fendants to  use  the  necessary  care  to  prevent  the  escape  of  the  plaintifE's 
horse  on  account  of  their  neglect  to  build  the  fence.  Shear.  &  Red.  on 
Neg.  §  471. 

In  Rogers  v.  Newhuryport  It.  R,  Co.  1  Allen,  p.  17,  which  was  tort 
for  the  loss  of  a  colt  run  over  by  the  defendants'  cars,  the  court  say,  "  the 
plaintiff  had  a  right  to  place  his  colt  in  his  pasture  to  feed,  and  was  under 
no  obligation  to  the  defendants  to  use  any  care  to  prevent  escape  by 
reason  of  their  neglect  to  maintain  the  fence.  It  was  for  them  to  use 
the  necessary  care  to  prevent  such  an  escape."  Gardner  v.  Smithy  7 
Mich.  410. 

In  McCoy  v.  Col.  ^  Pae.  R.  R.  Co.  40  Cal.  532,  the  line  of  the  road 
was  not  fenced  where  it  passed  through  the  field  occupied  by  the  plaintiff, 
and  the  live  stock  of  the  plaintiff  running  in  this  field  strayed  on  to  the 
road  and  were  killed  by  the  defendants'  train ;  and  the  court  held  that 
these  facts  made  out  e^primd  facie  case  against  the  defendants,  and  also, 
that  the  plaintiff  was  not  guilty  of  contributory  negligence,  from  the  fact 
that  he  knew  that  the  road  was  not  fenced,  when  he  turned  his  cattle 
into  the  field.     Kellogg  v.  Ch.  ^  N.  W.  R.  R.  Co.  26  Wise.  223. 

The  presiding  justice  stated  the  rule  of  law  correctly  when  he  in- 
structed the  jury  that  the  plaintiff  had  a  right  to  use  his  land  in  the 
ordinary  way,  and  that  the  mere  fact  that  the  railroad  adjoining  his  land 
was  not  fenced,  was  not  proof  that  he  was  negligent  in  turning  his  horse 
out  there.  The  question  of  fact,  whether,  under  all  the  circumstances  of 
the  case,  it  was  negligence  in  the  plaintiff  to  turn  his  horse  out  as  he  did, 
was  submitted  to  the  jury  under  appropriate  instructions.  It  was  the 
exclusive  province  of  the  jury  to  determine  this  question,  and  they  found 
it  in  favor  of  the  plaintiff.  The  jury  were  aided  in  their  investigation 
by  a  plan  of  the  premises,  verified  and  explained  by  the  engineer  who 
drew  it.  They  also  saw  the  witnesses,  and  could  judge  of  their  credibility 
from  their  appearance  on  the  stand.  It  is  next  to  impossible  for  the  court 
in  this  class  of  cases  to  put  itself  in  the  situation  of  the  jury  so  as  to  be 
able  to  say  whether  or  not  its  decision  would  have  accorded  with  theirs  if 
it  had  occupied  their  place  at  the  trial.  Hence  the  wisdom  of  the  rule 
that  the  court  will  not  set  aside  a  verdict  as  against  evidence  or  the  weight 
.of  evidence,  unless  it  is  so  manifestly  so  as  to  render  it  apparent  that  the 
jury  had  mistaken  or  disregarded  the  evidence.  In  reviewing  the  testi- 
mony in  this  case,  we  do  not  find  such  ground  for  setting  aside  the  ver- 
dict. Motion  and  exceptions  overruled.    Judgment  on  the  verdict. 

Applbton,  C.  J.,  Walton,  Barrows,  and  Virgin,  JJ.,  concurred. 
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SUPREME  COURT  OP  THE  UNITED  STATES. 

[October,  1876.] 
of  the  power  op  congress  to  confer  jurisdiction  upon  state 

COURTS.  —  RIGHT    OF  ASSIGNEE   IN    BANKRUPTCY   TO   SUE    IN   STATB 
COURT. 

CLAFLIN  V.   HOUSEMAN,  Assignee. 

Under  the  Bankrupt  Act  of  1867,  the  assignee  might  sue  in  the  state  courts  to  recover 
the  assets  of  the  bankrupt,  no  exclusive  jurisdiction  being  given  to  the  courts  of  the 
United  States.  Whether  such  exclusive  jurisdiction  is  given  by  the  Revised  Statutes, 
qtUBre, 

The  laws  of  the  United  States  are  as  much  the  law  of  the  land  in  any  state  as  state 
laws  are;  and  although,  in  their  enforcement,  exclusive  jurisdiction  may  be  given  to 
the  federal  courts,  *yet  where  such  exclusive  jurisdiction  is  not  given,  or  necessarily 
implied,  the  state  courts,  having  competent  jurisdiction  in  other  respects,  may  be 
resorted  to. 

In  such  cases,  the  state  courts  do  not  exercise  a  new  jurisdiction  conferred  upon  them, 
but  their  ordinary  jurisdiction  derived  from  their  constitution  under  the  state  law. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court.  This 
action  was  brought  in  May,  1872,  in  the  New  York  supreme  court, 
county  of  Kings,  by  Julius  Houseman,  as  assignee  in  bankruptcy  of  Corn- 
stock  and  Young,  against  Horace  B.  Claflin,  under  the  35th  section  of  the 
bankrupt  act,  to  recover  the  sum  of  81,935.57  (with  interest),  being  the 
amount  collected  by  Claflin  on  a  judgment  against  the  bankrupts,  recov- 
ered within  four  months  before  the  commencement  of  proceedings  in 
bankruptcy.  The  ground  of  the  action,  as  stated  in  the  complaint,  was 
that  they  (the  bankrupts)  suffered  the  judgment  to  be  taken  by  default, 
with  intent  to  give  Claflin  a  preference  over  their  other  creditors  at  a 
time  when  they  were  insolvent,  and  when  he  knew,  or  had  reasonable 
cause  to  believe,  that  they  were  insolvent,  and  that  the  judgment  was 
obtained  in  fraud  of  the  bankrupt  law.  The  defendant  demurred  to  the 
complaint,  assigning  as  cause :  first,  that  the  court  had  no  jurisdiction  of 
the  subject  of  the  action ;  secondly,  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Judgment  was  rendered  for  the 
plaintifE  on  the  13th  day  of  January,  1873,  and  was  subsequently  affirmed, 
both  by  the  general  term  of  the  supreme  court  and  by  the  court  of 
appeals.  This  judgment  is  brought  here  by  a  writ  of  error  under  -the  Ac^ 
of  1867,  which  supersedes  the  25th  section  of  the  judiciary  act. 

The  point  principally  relied  on  by  the  plaintiff  in  error  is,  that  an 
assignee  in  bankruptcy  cannot  sue  in  the  state  courts. 

It  is  argued  that  the  cause  of  action  arises  purely  and  solely  out  of  the 
provisions  of  an  act  of  Congress,  and  can  only  be  prosecuted  in  the  courts  of 
the  United  States,  the  state  courts  having  no  jurisdiction  over  the  subject. 
It  has  been  recently  settled  that  the  several  district  and  circuit  courts  of 
the  United  States  have  jurisdiction,  under  the  bankrupt  law,  of  causes 
arising  out  of  proceedings  in  bankruptcy  pending  in  other  districts. 
There  had  been  much  doubt  on  the  subject,  but  it  was  finally  settled  at 
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the  last  term  of  this  court  in  favor  of  the  jurisdiction.  Lathrop  v.  DraJce^ 
91  U.  S.  Rep.  516.  Had  the  decision  been  otherwise,  as  for  a  long  period 
was  generally  supposed  to  be  the  law,  assignees  in  bankruptcy,  if  the 
position  of  plaintiff  in  error  is  correct,  would  have  been  utterly  without 
remedy  to  collect  the  assets  of  the  bankrupt  in  districts  other  than  that  in 
which  the  bankruptcy  proceedings  were  pending.  Neither  the  state 
courts  nor  the  federal  courts  could  have  entertained  jurisdiction.  The 
Revised  Statutes,  whether  inadvertently  or  not,  have  made  the  jurisdic^ 
tion  of  the  United  States  courts  exclusive  in  "  all  matters  and  proceed- 
ings in  bankruptcy."  Sec.  711.  Whether  this  regulation  will  or  will  not 
affect  the  cognizance  of  plenary  actions  and  suits,  it  is  not  necessary  now 
to  determine.  At  all  events,  the  question  of  such  cognizance  must  be 
met  in  this  case,  and  being  important  in  the  principles  involved,  would 
require  much  deliberate  consideration,  had  it  not  been  already  in  effect 
decided  by  the  court. 

In  the  opinion  of  the  court  in  Lathrop  v.  Drake  it  was  taken  for 
granted  and  stated  that  the  state  courts  had  jurisdiction  (p.  518)  ;  but  as 
the  question  was  not  directly  involved  in  that  case,  it  was  more  fully  con- 
sidered in  Eyster  v.  Q^aff^  91  U.  S.  R.  521,  and  it  was  there  decided  that 
a  state  court  is  not  deprived  of  jurisdiction  of  a  case  by  the  bankruptcy  of 
the  defendant,  but  may  proceed  to  judgment  without  noticing  the  bank- 
ruptcy proceedings  if  the  assignee  does  not  cause  his  appearance  to  be 
entered,  or  proceed  against  him  if  he  does  appear.  If  there  were  anything 
in  the  Constitution  to  incapacitate  the  state  courts  from  taking  cognizance 
of  causes  after  the  bankruptcy  of  the  parties,  as  the  constitutional  argu- 
ment of  the  plaintiff  in  error  supposes,  the  proceedings  in  bankruptcy 
would  ip6o  facto  determine  them.  But  on  this  subject,  in  Eyster  v.  Graff, 
the  court  say  :  "  It  is  a  mistake  to  suppose  that  the  bankrupt  law  avoids, 
of  its  own  force,  all  judicial  proceedings  in  the  state  or  other  courts  the 
instant  one  of  the  parties  is  adjudged  a  bankrupt.  There  is  nothing  in 
the  act  which  sanctions  such  a  proposition."  Again.:  "  The  debtor  of  a 
bankrupt,  or  the  man  who  contests  the  right  to  real  or  personal  property 
with  him,  loses  none  of  those  rights  by  the  bankruptcy  of  his  adversary. 
The  same  courts  remain  open  to  him  in  such  contests,  and  the  statute  has 
not  divested  those  courts  of  jurisdiction  in  such  actions.  If  it  has,  for 
certain  classes  of  actions,  conferred  a  jurisdiction  for  the  benefit  of  the 
assignee  in  the  circuit  and  district  courts  of  the  United  States,  it  is  con- 
current with  and  does  not  divest  that  of  the  state  courts."  Pp.  525, 
526. 

The'same  conclusion  has  been  reached  in  other  coui-ts,  both  federal  and 
state,  which  hold  that  the  state  courts  have  concurrent  jurisdiction  with 
the  United  States  courts  of  actions  and  suits  in  which  a  bankrupt  or  his 
assignee  is  a  party.  See  Samson  v.  Burton,  4  Bank.  Reg.  1 ;  Pay  son  v. 
Dietz,  8  lb.  198 ;  Gilbert  v.  Priest,  8  lb.  159 ;  Stevens  v.  Mechanics'' 
Savings  Bank,  101  Mass.  109 ;  Cook  v.  Whipple,  55  N.  Y.  150 ;  Brown 
V.  Hall,  7  Bush,  66 ;  Mays  v.  Man.  Nat.  Bank,  64  Penn.  74.  There  are 
contrary  cases,  it  is  true,  as  Brigharn  v.  Claflin,  81  Wise.  607 ;  Voorhees 
Y.  Frisbie,  25  Mich.  476,  and  others  ;  but  we  think  that  the  former  cases 
are  founded  on  the  better  reason. 

The  assignee,  by  the  14th  section  of  the  bankrupt  act  (R.  S.  sec,  5046), 
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becomes  invested  with  all  the  bankrupt's  rights  of  action  for  property, 
and  actions  arising  from  contract,  or  the  unlawful  taking  or  detention  of 
or  injury  to  property,  and  a  right  to  sue  for  the  same.  The  actions 
which  lie  in  such  cases  are  common  law  actions,  —  ejectment,  trespass, 
trover,  assumpsit,  debt,  &c.,  or  suits  in  equity.  Of  these  actions  and 
suits  the  state  courts  have  cognizance.  Why  should  not  an  assignee  have 
power  to  bring  them  in  those  courts  as  well  as  other  persons  ?  Aliens 
and  foreign  corporations  may  bring  them.  The  assignee  simply  derives 
his  title  through  a  law  of  the  United  States.  Should  not  that  title  be 
respected  by  the  state  courts  ? 

The  case  is  exactly  the  same  as  that  of  the  Bank  of  the  United  States. 
The  first  bank,  chartered  in  1791,  had  capacity  given  it  ^^  to  sue  and  be 
sued  •  .  .  ,  in  courts  of  record,  or  any  other  place  whatsoever."  It  was 
held  in  The  Bank  v.  Deveaux^  5  Cranch,  61,  that  this  did  not  authorize 
the  bank  to  sue  in  the  courts  of  the  United  States  without  showing  proper 
citiz^iship  of  the  parties  in  different  states.  The  bank  was  obliged  to 
sue  in  the  state  courts.  And  yet  here  was  a  right  arising  under  a  law  of 
the  United  States  as  much  so  as  can  be  affirmed  of  a  case  of  an  assignee 
in  bankruptcy.  The  second  bank  of  the  United  States  had  express  capac- 
ity ^  to  sae  and  be  sued  in  all  state  courts  having  competent  jurisdiction, 
and  in  any  circuit  court  of  the  United  States."  In  the  case  of  Osbom  v. 
The  Bankf  9  Wheaton,  738,  815,  it  was  objected  that  Congress  had  not 
authority  to  enable  the  bank  to  sue  in  the  federal  courts  merely  because 
of  its  being  created  by  an  act  of  Congress.  But  the  court  held  otherwise, 
and  sustained  its  right  to  sue  therein.  No  question  was  made  of  its  right 
to  sue  in  the  state  courts. 

Under  the  Bankrupt  Law  of  1841,  with  substantially  the  same  provi- 
sions on  this  subject  as  the  present  law,  it  was  held  that  the  assignee  could 
sue  in  the  state  courts,  llx  parte  Christie^  3  How.  318,  319 ;  Nugent 
V.  Boyd^  lb.  426  ;   Wood  v.  Jenkins^  10  Mete.  583. 

Other  analogous  cases  have  occurred,  and  the  same  result  has  been 
reached ;  the  general  principle  being  that  where  jurisdiction  may  be  con- 
ferred on  the  United  States  courts,  it  may  be  made  exclusive  where  not 
80  by  the  Constitution  itself ;  but  if  exclusive  jurisdiction  be  neither  ex- 
press nor  implied,  the  state  courts  have  concurrent  jurisdiction  whenever, 
by  their  own  constitution,  they  are  competent  to  take  it.  Thus,  the 
United  States  itself .  may  sue  in  the  state  courts,  and  often  does  so.  If 
this  may  be  done,  surely,  on  the  principle  that  the  greater  includes  the 
less,  an  officer  or  corporation  created  by  United  States  authority  may  be 
enabled  to  sue  in  such  courts.  Nothing  in  the  Constitution,  fairly  con- 
sidered, forbids  it. 

The  general  question,  whether  state  courts  can  exercise  concurrent  ju- 
risdiction with  the  federal  courts  in  cases  arising  under  the  Constitution, 
laws,  and  treaties  of  the  United  States,  has  been  elaborately  discussed,  both 
on  the  bench  and  in  published  treatises,  —  sometimes  with  a  leaning  in 
one  direction,  and  sometimes  in  the  other ;  but  the  result  of  these  discus- 
sions has,  in  our  judgment,  been,  as  seen  in  the  above  cases,  to  affirm  the 
jurisdiction  where  it  is  not  excluded  by  express  provision,  or  by  incom- 
patibility in  its  exercise  arising  from  the  nature  of  the  particular  case. 

When  we  consider  the  structure  and  true  relations  of  the  federal  and 
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state  governments,  there  is  really  no  just  foundation  for  excluding  the 
state  courts  from  all  such  jurisdiction. 

The  laws  of  the  United  States  are  laws  in  the  several  states,  and  just 
as  much  binding  on  the  citizens  and  courts  thereof  as  the  state  laws  are. 
The  United  States  is  not  a  foreign  sovereignty  as  regards  the  several 
states ;  but  is  a  concurrent,  and,  within  its  jurisdiction,  paramount  sover- 
eignty. Every  citizen  of  a  state  is  a  subject  of  two  distinct  sovereignties 
having  concurrent  jurisdiction  in  the  state  —  concurrent  as  to  place  and 
persons,  though  distinct  as  to  subject  matter.  Legal  or  equitable  rights, 
acquired  under  either  system  of  laws,  may  be  enforced  in  any  court  of 
either  sovereignty,  competent  to  hear  and  determine  such  kind  of  rights, 
and  not  restrained  by  its  constitution  in  the  exercise  of  such  jurisdiction. 
Thus  a  legal  or  equitable  right,  acquired  under  state  laws,  may  be  prose- 
cuted in  the  state  courts,  and  also,  if  the  parties  reside  in  different  states, 
in  the  federal  courts.  So  rights,  whether  legal  or  equitable,  acquired  under 
the  laws  of  the  United  States,  may  be  prosecuted  in  the  United  States 
courts,  or  in  the  state  courts  competent  to  decide  rights  of  the  like  character 
and  class ;  subject,  however,  to  this  qualification,  that  where  a  right  arises 
under  a  law  of  the  United  States,  Congress  may,  if  it  see  fit,  give  to  the 
federal  courts  exclusive  jurisdiction.  See  remarks  of  Mr.  Justice  Field, 
in  The  Moses  Tat/lor^  4  Wall.  249,  and  Story,  J.,  in  Martin  v.  Hunter's 
Lessee^  1  Wheat.  334 ;  and  of  Mr.  Justice  Swayne,  in  Ex  parte  McNeil^ 
13  Wall.  236.  This  jurisdiction  is  sometimes  exclusive  by  express  enact- 
ment aud  sometimes  by  implication. 

If  an  act  of  Congress  gives  a  penalty  to  a  party  aggrieved,  without  speci- 
fying a  remedy  for  its  enforcement,  there  is  no  reason  why  it  should  not  be 
enforced,  if  not  provided  otherwise  by  some  act  of  Congress,  by  a  proper 
action  in  a  state  court.  The  fact  that  a  state  court  derives  its  existence 
and  functions  from  the  state  laws,  is  no  reason  why  it  should  not  afford 
relief ;  because  it  is  subject  also  to  the  laws  of  the  United  States,  and  is 
just  as  much  bound  to  recognize  these  as  operative  within  the  state  as  it 
is  to  recognize  the  state  laws.  The  two  together  form  one  system  of  juris- 
prudence which  constitutes  the  law  of  the  land  for  the  state;  and  the 
courts  of  the  two  jurisdictions  are  not  foreign  to  each  other,  nor  to  be 
treated  by  each  other  as  such,  but  as  courts  of  the  same  country  having 
jurisdiction  partly  different  and  partly  concurrent.  The  disposition  to 
regard  the  laws  of  the  United  States  as  emanating  from  a  foreign  jurisdic- 
tion is  founded  on  erroneous  views  of  the  nature  and  relations  of  the  state 
and  federal  governments.  It  is  often  the  cause,  or  the  consequence,  of  an 
unjustifiable  jealousy  of  the  United  States  government,  which  has  been 
the  occasion  of  disastrous  evils  to  the  country. 

It  is  true,  the  sovereignties  are  distinct,  and  neither  can  interfere  with 
the  proper  jurisdiction  of  the  other,  as  was  clearly  shown  by  Chief  Justice 
Taney  in  the  case  of  Ahleman  v.  Booths  21  How.  506  ;  and  hence  the 
state  courts  have  no  power  to  revise  the  action  of  the  federal  courts  ;  nor 
the  federal,  the  state,  except  where  the  federal  Constitution  or  laws  are 
involved.  But  this  is  no  reason  why  the  state  courts  should  not  be  open 
for  the  prosecution  of  rights  growing  out  of  the  laws  of  the  United  States, 
to  which  their  jurisdiction  is  competent,  and  not  denied. 

A  reference  to  some  of  the  discussions,  to  which  the  subject  under  dis- 
cussion has  given  rise,  may  not  be  out  of  place  on  this  occasion. 
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It  was  fully  examined  in  the  82d  number  of  the  *'  Federalist,"  by  Al- 
exander Hamilton,  with  his  usual  analytical  power  and  far  seeing  genius"; 
and  hardly  an  argument  or  a  suggestion  has  been  made  since  which  he  did 
not  anticipate.  After  showing  that  exclusive  delegation  of  authority  to 
the  federal  government  can  arise  only  in  one  of  three  ways :  either  by  ex- 
press grant  of  exclusive  authority  over  a  particular  subject ;  or  by  a 
simple  grant  of  authority  with  a  subsequent  prohibition  thereof  to  the 
states ;  or,  lastly,  where  an  authority  granted  to  the  Union  would  be 
utterly  incompatible  with  a  similar  authority  in  the  states  ;  he  says  that 
these  principles  may  also  apply  to  the  judiciary  as  well  as  the  legislative 
power.  Hence  he  infers  that  the  state  courts  will  retain  the  jurisdiction 
they  then  had,  unless  taken  away  in  one  of  the  enumerated  modes.  But 
as  their  previous  jurisdiction  could  not  by  possibility  extisnd  to  cases  which 
might  grow  out  of,  and  be  peculiar  to  the  new  Constitution,  he  considered 
that,  as  to  such  cases,  Congress  might  give  the  federal  courts  sole  jurisdic- 
tion. '^  I  hold,"  says  he,  ^^  that  the  state  courts  will  be  divested  of  no  part 
of  their  primitive  jurisdiction,  further  than  may  relate  to  an  appeal ;  and 
I  am  even  of  opinion  that  in  every  case  in  which  they  were  not  expressly 
excluded  by  the  future  acts  of  the  national  legislature,  they  will  of  course 
take  cognizance  of  the  causes  to  which  those  acts  mav  give  birth.  This 
I  infer  from  the  nature  of  judiciary  power,  and  from  the  general  genius  of 
the  system. 

*'  The  judicial  power  of  every  government  looks  beyond  its  own  local  or 
municipal  laws,  and  in  civil  cases  lays  hold  of  all  subjects  of  litigation  be- 
tween parties  within  its  jurisdiction,  though  the  causes  of  dispute  are  rel- 
ative to  the  laws  of  the  most  distant  part  of  the  globe When,  in 

addition  to,  this  we  consider  the  state  governments  and  the  national  govern- 
ments, as  they  truly  are,  in  the  light  of  kindred  systems,  and  as  parts  of 
one  whohy  the  inference  seems  to  be  conclusive  that  the  state  courts  would 
have  concurrent  jurisdiction  in  all  cases  arising  under  the  laws  of  the 
Union,  where  it  was  not  expressly  prohibited." 

These  views  seem  to  have  been  shared  by  the  first  Congress  in  draw- 
ing up  the  Judiciary  Act  of  September  24th,  1789  ;  for,  in  distributing 
jurisdiction  among  the  various  courts  created  by  that  act,  there  is  a  con- 
stant exercise  of  ^e  authority  to  include  or  exclude  the  state  courts  there- 
from ;  and  where  no  direction  is  given  on  the  subject,  it  was  assumed,  in 
our  early  judicial  history,  that  the  state  courts  retained  their  usual  juris- 
diction concurrently  with  the  federal  courts  invested  with  jurisdiction  in 
like  cases. 

Thus,  by  the  judiciary  act,  exclusive  cognizance  was  given  to  the  circuit 
and  district  courts  of  the  United  States  of  all  crimes  and  offences  cogniza- 
ble under  the  authority  of  the  United  States,  and  the  same  to  the  district 
courts,  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction;  of  all 
seizures  on  water  under  the  laws  of  impost,  navigation,  or  trade  of  the 
United  States,  and  of  all  seizures  on  land  for  penalties  and  forfeitures  in- 
curred under  said  laws.  Ibid.  Concurrent  jurisdiction  with  the  state 
courts  was  given  to  the  district  and  circuit  courts  of  all  causes  where  an 
alien  sues  for  a  tort  only  in  violation  of  the  law  of  nations,  or  a  treaty 
of  the  United  States ;  and  of  all  writs  at  common  law  where  the  United 
States  are  plaintiffs ;  the  same  to  the  circuit  courts,  where  the  suit  is 
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between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of 
another  state,  where  an  alien  is  a  party,  &c.,  Ac.  Here  no  distinction  is 
made  between  those  branches  of  jurisdiction  in  respect  to  which  the  Con- 
stitution uses  the  expression  "  all  cases  "  and  those  in  respect  to  which 
tiie  terra  "  all"  is  omitted.  Some  have  supposed  that  wherever  the  Con- 
stitution declares  that  the  judicial  power  shall  extend  to  "all  cases,"  — 
as  all  cases  in  law  and  equity  arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States;  all  cases  affecting  ambassadors,  &c.,  —  the 
jurisdiction  of  the  federal  courts  is  necessarily  exclusive ;  but  that  where 
the  power  is  simply  extended  "  to  controversies  "  of  a  certain  class,  —  as 
"  controversies  to  which  the  United  States  is  a  party,"  &c.,  —  the  juris- 
diction of  the  federal  courts  is  not  necessarily  exclusive. 

But  no  such  distinction  seems  to  have  been  recognized  by  Congress,  as 
already  seen,  in  the  judiciary  act.  And  subsequent  acts  show  the  same 
thing.  Thus,  the  first  patent  law  for  securing  to  inventors  their  dis- 
coveries and  inventions,  which  was  passed  in  1793,  gave  treble  damages 
for  an  infringement,  to  be  recovered  'in  an  action  on  the  case  founded  on 
the  statute  in  the  circuit  court  of  the  United  States,  "  or  any  other  court 
having  competent  jurisdiction,"  —  meaning,  of  course,  the  state  courts. 
The  subsequent  acts  on  the  same  subject  were  couched  in  such  terms,  with 
regard  to  the  jurisdiction  of  the  circuit  courts,  as  to  imply  that  it  was  ex- 
clusive of  the  state  courts  ;  and  now  it  is  expressly  made  so.  See  Patent 
Acts  of  1800,  1819,  1836,  1870,  and  Rev.  Stat.  U.  S.  sect.  711 ;  Parsons 
V.  Barnard^  7  Johns.  144  ;  Dudley  v.  Mai/hew^  3  Comst.  14 ;  Elmer  v. 
PenneU  40  Maine,  434. 

So  with  regard  to  naturalization,  a  subject  necessarily  within  the  ex- 
clusive regulation  of  Congress,  the  first  act  on  the  subject  passed  in  1790, 
and  all  the  subsequent  acts,  give  plenary  jurisdiction  to  the  state  courts. 
The  language  of  the  Act  of  1790  is,  "any  common  law  court  of  record  in 
any  one  of  the  states,"  &c.  1  Stat.  103.  The  Act  of  1802  designates 
"  the  supreme,  superior,  district,  or  circuit  court  of  some  one  of  the  states, 
or  of  the  territorial  districts  of  the  United  States,  or  a  circuit  or  district 
court  of  the  United  States."     2  Stat.  153. 

So  by  acts  passed  in  1806  and  1808,  jurisdiction  was  given  to  the 
county  courts  along  the  northern  frontier,  of  suits  for  fines,  penalties,  and 
forfeitures  under  the  revenue  laws  of  the  United  States.  2  Stat.  354, 
489.  And  by  Act  of  March,  3,  1815,  cognizance  was  given  to  state  and 
county  courts,  generally  of  suits  for  taxes,  duties,  fines,  penalties,  and 
forfeitures  arising  under  the  laws  imposing  direct  taxes  and  internal 
duties.     3  Stat.  244. 

These  instances  show  the  prevalent  opinion  which  existed,  that  the 
state  courts  were  competent  to  have  jurisdiction  in  cases  arising  wholly 
under  the  laws  of  the  United  States ;  and  whether  they  possessed  it  or 
not,  in  a  particular  case,  was  a  matter  of  construction  of  the  acts  relating 
thereto.  It  is  true  that  the  state  courts  have,  in  certain  instances,  de- 
clined to  exercise  the  jurisdiction  conferred  upon  them  ;  but  this  does  not 
militate  against  the  weight  of  the  general  argument.  See  U.  S.  v.  Lathrop^ 
17  Johns.  4.  See  especially  the  able  dissenting  opinion  of  Mr.  Justice 
Piatt,  lb.  p.  11. 

It  was  indeed  intimated  by  Mr.  Justice  Story,  obiter  dictum^  in  deliver- 
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ing  the  opinion  of  the  court  in  Martin  v.  Hunter^ 8  LeBBee^  1  Wheat.  334- 
887,  that  the  state  courts  could  not  take  direct  cognizance  of  cases  arising 
under  the  Constitution,  laws,  and  treaties  of  the  United  States,  as  no  such 
jurisdiction  existed  before  the  Constitution  was  adopted.  This  is  true  as 
to  jurisdiction  depending  on  United  States  authority ;  but  the  same  juris- 
diction existed  (at  least  to  a  certain  extent)  under  the  authority  of  the 
states.  Inventors  had  grants  of  exclusive  right  to  their  inventions  be- 
fore the  Constitution  was  adopted,  and  the  state  courts  had  jurisdiction 
thereof.  The  change  of  authority  creating  the  right  did  not  change  the 
nature  of  the  right  itself.  The  assertion,  therefore,  that  no  such  juris- 
diction previously  existed,  must  be  taken  with  important  limitations,  and 
did  not  have  much  influence  with  the  court  when  a  proper  case  arose  for 
its  adjudication.  HouBton  v.  Moore^  decided  in  1820,  S>  Wheat.  1,  was 
such  a  case.  Congress,  iii  1795,  had  passed  an  act  for  organizing  and  call- 
ing forth  the  militia,  which  prescribed  the  pimishment  to  be  inflicted  on 
delinquents,  making  them  liable  to  pay  a  certain  fine,  to  be  determined 
and  adjudged  by  a  court-martial^  without  specifying  what  court-martial. 
The  legislature  of  Pennsylvania  also  passed  a  militia  law  providing  for 
the  organization,  training,  and  calling  out  of  the  militia,  and  establishing 
courts-martial  for  the  trial  of  delinquents.  The  law  in  many  respects 
exactly  corresponded  with  that  of  the  United  States,  and,  as  far  as  it 
covered  the  same  ground,  was  for  that  reason  held  to  be  inoperative  and 
void. 

Houston,  a  delinquent  under  the  United  States  law,  was  tried  by  a 
state  court-martial,  and  it  was  decided  that  the  court  had  jurisdiction  of 
the  ofEence,  having  been  constituted,  in  fact,  to  enforce  the  laws  of  the 
United  States  which  the  state  legislature  had  reenacted.  But  the  de- 
cision (which  was  delivered  by  Mr.  Justice  Washington)  was  based  upon 
the  general  principle  that  the  state  court  had  jurisdiction  of  the  ofEence, 
irrespective  of  the  authority,  state  or  federal,  which  created  it.  Not  that 
Congress  could  confer  jurisdiction  upon  the  state  courts,  but  that  these 
courts  might  exercise  jurisdiction  on  cases  authorized  by  the  laws  of  the 
state  and  not  prohibited  by  the  exclusive  jurisdiction  of  the  federal  courts. 
Justices  Story  and  Johnson  dissented;  and,  perhaps,  the  court  went 
further  in  the  case  than  it  would  now.  The  act  of  Congress  having 
instituted  courts-martial,  as  well  as  provided  a  complete  code  for  the  or- 
ganization and  calling  forth  of  the  militia,  the  entire  law  of  Pennsylvania 
on  the  same  subject  might  well  have  been  regarded  as  void.  Be  this  as 
it  may,  it  was  only  a  question  of  construction,  and  the  court  conceded 
that  Congress  had  the  power  to  make  the  jurisdiction  of  its  own  courts 
exclusive. 

In  CoheriB  v.  Virginia,  6  Wheaton,  415,  Chief  Justice  Marshall  de- 
monstrates the  necessity  of  an  appellate  power  in  the  federal  judiciary,  to 
revise  the  decisions  of  state  courts  in  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,  in  order  that  the  constitutional  grant  of 
judicial  power,  extending  it  to  all  such  cases,  may  have  full  eflFect.  He 
says :  "  The  propriety  of  intrusting  the  construction  of  the  Constitution 
and  laws  made  in  pursuance  thereof  to  the  judiciary  of  the  Union,  has 
not,  we  believe,  as  yet  been  drawn  in  question.  It  seems  to  be  a  corol- 
lary from  this  political  axiom,  that  the  federal  courts  should  either  pos- 
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8683  exclusive  jurisdiction  in  such  cases,  or  a  power  to  revise  the  judgment 
rendered  in  them  by  the  state  tribunals. 

^^  If  the  federal  and  state  courts  have  concurrent  jurisdiction  in  all  cases 
arising  under  the  Constitution,  laws,  and  treaties  of  the  United  States, 
and  if  a  case  of  this  description  brought  in  a  state  court  cannot  be  re- 
moved before  judgment,  nor  revised  after  judgment,  then  the  construction 
of  the  Constitution,  laws,  and  treaties  of  the  United  States  is  not  con- 
fided particularly  to  their  judicial  department,  but  is  confided  equally 
to  that  department  and  to  the  state  courts,  however  they  may  be  con- 
stituted." 

See  subject  further  discussed  in  1  Kent's  Com.  895,  &c. ;  Sergeant  on 
the  Constitution,  268 ;  2  Story  on  the  Const,  sec  1748,  &c. ;  1  Curtis'a 
Commentaries,  sees.  119, 184,  &c. 

The  case  of  Teal  v.  Felton  was  a  suit  brought  in  the  state  court  of 
New  York  against  a  postmaster,  for  neglect  of  duty  to  deliver  a  news* 
paper  under  the  postal  laws  of  the  United  States.  The  action  was  sus- 
tained by  both  the  supreme  court  and  court  of  appeals  of  New  York^ 
and  their  decision  was  affirmed  by  this  court.  1  Comstock,  537 ;  12  How. 
292.  We  do  not  see  why  this  case  is  not  decisive  of  the  very  question 
under  consideration. 

Without  discussing  the  subject  further,  it  is  sufficient  to  say,  that  we 
hold  that  the  assignee  in  bankruptcy,  under  the  Bankrupt  Act  of  1867,  as 
it  stood  before  the  revision,  had  authority  to  bring  a  suit  in  the  slate 
courts,  wherever  those  courts  were  invested  with  appropriate  jurisdiction, 
suited  to  the  nature  of  the  case.  The  judgment  is  cffirmed. 


SUPREME  COUBT  COMMISSION  OF  OHIO. 

(To  appear  in  27  Ohio  St) 

BILLS    AKD    NOTES.  —  BVTDBNCB    OF     FEATJD     IN     TAKTOG     PAPER     AS 

OPENING   ANTECEDENT    DEFENCES. 

JOHNSON  V.  WAY. 

A  holder  of  negotiable  paper,  who  takes  it  before  maturity  for  a  valuable  consideration, 
in  the  usual  course  oi  trade,  without  knowledge  of  facts  which  impeach  its  validity  be- 
tween antecedent  parties,  holds  it  by  a  good  title;  but  circumstances  tending  to  show 
bad  faith  or  fraud  in  taking  such  paper  are  admissible  in  evidence,  and  the  establish- 
ment of  such  bad  faith  or  fraud,  whether  by  direct  or  circumstantial  evidence,  subjects 
the  holder  of  paper  so  taken  to  defences  existing  between  antecedent  parties. 

Erbob  to  the  district  court  of  Portage  County. 

The  plaintiff  brought  suit  in  the  court  of  common  pleas  of  Ports^ 
County  to  recover  of  the  defendant  the  amount  of  two  promissory  notes 
of  seventy-five  dollars  each,  of  which  the  following  is  a  copy :  — 
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"POST-OPFIOE  ADDRESS,   SUEFIELD,   CoUNTY  OF  PORTAGB, 

State  of  Ohio,  JvXy  29, 1869. 
"  Three  months  after  date,  I  promise  to  pay  to  the  order  of  L.  A. 
Wilder  seventy-five  dollars,  for  value  received,  with  use. 

[Stamp.]  «  Solomon  Way." 

"  Indorsed :  I  hereby  certify  that  I  am  worth  $8,000,  consisting  of  per- 
sonal property  to  the  amount  of  $1,000  and  one  hundred  and  seventeen 
acres  of  land.     I  make  this  statement  for  the  purpose  of  obtaining  credit. 

"Solomon  Way." 

**  Indorsed,  without  recourse,  to  L.  A.Wilder." 

The  second  note  is  like  the  first,  except  due  in  four  months  after  date. 

On  the  trial,  the  plaintifiE  admitted  that  the  notes  were  given  for  a 
worthless  patent  right  metallic  roofing  cement,  and  were  without  consider- 
ation, as  between  the  original  parties. 

The  proof  shows  that  one  Lewis  D.  Joy  bought  the  notes  before  ma- 
turity ;  that  Joy  paid  $100  cash  for  each  $150  ol  notes,  and  received  them 
indorsed  ^'  without  recourse  ;  "  that  the  plaintiff  bought  the  notes  of  Joy 
before  maturity,  and  paid  the  face  thereof  in  coal  stock  of  the  Trumbull 
Coal  Company  (an  incorporated  mining  company),  at  fifty  cents  on  the 
dollar  of  its  par  value ;  that  the  coal  stock  was  delivered  to  Joy,  and  the 
notes  to  Johnson  before  they  matured,  and  without  any  actual  notice  of 
any  defence. 

On  the  trial  the  plaintiff  asked  the  court  to  charge  the  jury  as  fol- 
lows:— 

*'  1.  Suspicion  of  defect  of  title,  or  fraudulent  inception,  or  the  knowl- 
edge of  circumstances  which  would  excite  such  suspicion  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker  at  the  time  of 
the  transfer,  wiU  not  defeat  his  title  ;  that  result  can  be  produced  only  by 
bad  faith  on  his  part ;  mere  want  of  caution  and  care  is  not  enough. 

^^  2.  In  brief,  did  the  plaintiff  or  Joy  buy  the  notes  in  good  faith  and 
without  fraud,  for  value,  before  due  ?  If  so,  and  without  notice  of  any 
defect,  plaintiff  is  entitled  to  recover.  It  is  a  question  of  good  faith  and 
fraud,  and  not  of  carelessness  or  negligence  on  the  part  of  plaintiff  or  Joy, 
unless  it  amounts  to  fraud  or  want  of  good  faith. 

**  8.  That  the  law  presumes  primd  facie  in  favor  of  every  holder  of 
negotiable  paper,  that,  1st.  He  is  the  owner  of  it ;  2d.  That  he  took  it 
for  value ;  3d.  Before  due ;  4th.  In  the  regular  course  of  trade ;  and 
plaintiff  is  entitled  to  recover,  unless  these  presumptions  of  law  are  over- 
come by  proof  in  the  case." 

The  court  refused  to  charge  as  requested,  but  charged  the  jury  upon 
the  point  in  question  as  follows  :  — 

**  If  the  proof  shows  that  both  Johnson  and  Joy  took  these  notes  with 
notice  of  their  infirmities,  then  plaintiff  ought  not  to  recover,  and  upon 
this  proposition  the  burden  of  proof  rests  upon  the  defendant. 

"  To  constitute  a  sufficient  notice,  it  is  not  essential  that  the  party 
should  have  had  actual  positive  notice  of  the  defects  of  the  notes,  but  if 
the  circumstances  and  facts  connected  with,  and  surrounding  the  trans- 
fer, whether  they  appeared  upon  the  notes  themselves,  or  outside  of  them, 
were  of  such  strong  and  pointed  character  as  to  put  the  purchaser  on  in- 
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quiry,  then  the  law  presumes  that  he  did  make  those  inquiries,  or  that  if 
he  did  not  he  should  bear  the  responsibility  in  the  same  manner  as  if  he 
had  made  them,  and  they  had  led  him  to  a  full  knowledge  of  the  whole 
truth  connected  with  giving  the  notes.  The  purchaser  was  not  bound  to 
make  inquiries,  unless  there  was  something  in  the  circumstances  of  the 
case  that  would  have  put  an  ordinarily  careful  and  prudent  man  upon  in- 
vestigation. But  while  the  purchaser  was  not  bound  to  make  inquiries 
from  motives  of  mere  curiosity  and  suspicion,  yet  he  was  not  at  liberty  to 
shut  his  eyes  to  facts  and  circumstances  that  presented  themselves  to  him, 
if  those  facts  and  circumstances  would  have  attracted  the  attention  of  a 
man  of  common  prudence.  It  was  not  enough  if  the  facts  and  circum- 
stances were  merely  sufficient  to  suggest  inquiry  by  the  most  cautious ; 
nor  does  the  law  require  circumstances  so  startling  as  to  awaken  investi- 
gation on  the  part  of  the  most  dull  and  stolid.  But  if  the  defendant  has 
shown  you  by  testimony,  to  your  satisfaction,  that  Joy  and  Johnson  had 
actual  notice  at  the  time  of  the  purchase  of  the  notes  of  their  defects  and 
infirmities,  or  if  they  had  such  knowledge  of  facts  and  circumstances  as  to 
put  a  reasonable  and  prudent  man  upon  inquiry,  then  the  plaintiff  cannot 
recover." 

To  the  refusal  of  the  court  to  charge  as  requested,  and  to  the  charge  as 
given,  the  plaintiff  excepted.  Judgment  was  rendered  for  the  defendant, 
and  on  petition  in  error  the  judgment  of  the  common  pleas  was  affirmed 
by  the  district  court.  It  is  now  sought  to  reverse  the  judgments  of  the 
courts  below,  for  error  in  the  charge  given  to  the  jury  on  the  trial  in  the 
court  of  common  pleas. 

M>  Stewart^  for  plaintiff  in  error.  The  court  erred  in  its  charge,  which 
was,  in  substance,  that  ^'  the  plaintiff,  having  admitted  that  the  notes 
were  without  consideration  between  the  original  parties,  he  is  not  entitled 
to  recover,  unless  he  proves  (independent  of  any  presumption  of  law} 
that  he  bought  them  before  due,  and  paid  value  in  the  regular  course  of 
trade."  1  Parsons  on  Notes  &  Bills,  186 ;  Swift  v.  Tyson^  16  Pet.  16 ; 
Nixon  V.  De  Wolf  10  Gray,  348 ;  Dumont  v.  Williamson^  18  Ohio  St. 
115  ;  Bavis  v.  Bartlett,  12  lb.  644.  And  as  to  notice,  Goodman  v.  /8t- 
mons^  20  How.  365 ;  Andrews  v.  Pond^  13  Pet.  66 ;  Fowler  v.  Brandy^ 
14  lb.  318  ;  Bank  of  Pittsburg  v.  Neal,  22  How.  108 ;  2  Parsons  on  Con. 
3,  4. 

The  indorsement  furnished  no  evidence  or  ground  of  suspicion  to  put 
plaintiff  on  inquiry.  Russell  v.  BalU  2  Johns.  60 ;  Q-oddard  v.  Lyman^ 
14  Pick.  268 ;  Bisbing  v.  Graham,  14  P.  S.  14;  Epler  v.  Funk,  8  Barr, 
468. 

The  purchaser  of  commercial  paper  before  due,  in  good  faith,  for  value, 
in  the  regular  course  of  trade,  holds  it  discharged  of  all  prior  equities. 
Circumstances  of  suspicion  that  would  attract  the  attention  of  a  man  of 
common  prudence,  or  even  carelessness  or  gross  negligence  on  his  part,  at 
the  time  of  the  purchase,  will  not  defeat  his  title.  That  can  only  be 
effected  by  actual  notice,  or  fraud  on  his  part.  Murray  v.  Lardner,  2 
Wall.  121 ;   Goodman  v.  Harvey,  4  Adol.  &  Ellis,  470. 

The  rule  in  England  originally,  for  a  long  period,  protected  the  holder 
against  the  fraud  of  antecedent  parties,  unless  he  was  shown  to  have  had 
actual  notice,  or  was  guilty  of  bad  faith.     It  was  first  announced  by  Lord 
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Mansfield,  in  1768,  in  Miller  v,  Baee,  1  Bur.  King's  Bench  Rep.  452,  and 
was  reaffirmed  by  the  same  judge  in  Chant  v.  Vaughn^  3  Bur.  15,  16. 
In  1764,  and  through  all  the  long  period  following  it,  not  only  in  that,  but 
the  various  other  courts  of  that  country,  it  remained  the  unquestionable 
law  of  the  land  down  to  1824,  when  Gill  v.  Cubit^  3  Barn.  &  Cress.  466, 
changed  the  rule,  and  made  the  holder  chargeable  with  knowledge,  if  the 
circumstances  were  such  as  ought  to  have  excited  the  suspicions  of  a  per- 
son of  reasonable  care  and  prudence.  In  1834,  inOrooks  v.  Jadis^  5  Barn. 
4  Ad.  909,  the  court  of  king's  bench  again  changed  the  law,  and  held 
that  the  owner  should  be  protected  unless  guilty  of  gross  negligence  in 
the  purchase.  But  in  1836,  the  law  having  been  found  not  only  unsatis- 
factory to  commerce,  but  to  the  courts  themselves,  as  being  too  variant 
and  changeable,  and  depending  upon  the  intelligence  and  capacity  not 
only  of  the  purchaser,  but  even  of  the  jury  who  might  try  the  question, 
that  same  court,  in  Goodman  v.  Harvey^  rising  above  the  erroneous 
precedents  of  the  cases  commencing  with  Gill  v.  Oubtt^  and  seeming  to 
appreciate  the  increased  and  constantly  increasing  requirements  of  the 
business  interests  of  the  country  and  of  trade,  brushed  away  the  uncer- 
tainty and  changeableness  attendant  on  the  application  of  the  rule,  as  held 
in  G^ll  V.  Cubit  and  Crooks  v.  Jadis^  and  returned  to  the  original  doc- 
trine of  Miller  v.  Race^  which  has  ever  since  been  the  settled  law  of  that 
country,  affirmed  by  numerous  decisions  since  then,  so  repeatedly  and  de- 
cidedly that  no  late  jurist  or  elementary  writer  is  found  to  dispute  the 
proposition,  "  that  nothing  short  of  actual  notice,  or  bad  faith  (fraud), 
will  defeat  the  title  of  the  holder."  Raphael  v.  Bank  of  England.^  84 
English  Com.  Law,  161 ;   Carlon  v.  Ireland^  85  Com.  Law,  765. 

For  the  law,  as  declared  in  this  country :  Swift  v.  Tyson^  16  Pet.  15 ; 
Goodman  v.  Simons^  20  How.  343 ;  Bank  of  Pittsburg  v.  Neal^  22  lb. 
108 ;  Murrag  v.  Lardner^  2  Wall.  110 ;  Edwards  on  Bills  &  Notes, 
318 ;  Uther  v.  Rich,  10  AdoL  &  Ellis,  784 ;  Steinbaeker  v.  Boker,  34 
Barb.  436 ;  Magee  v.  Badger,  34  N.  Y.  247  ;  Belmont  Bank  v.  Hodge,  35 
lb.  65 ;  Brush  v.  Scribner,  11  Conn.  388 ;  10  Cush.  488 ;  4  Ga.  287  ;  18 
Ala.  390. 

S.  P.  Woolcott,  for  defendant  in  error. 

Day,  J.  The  questions  made  in  the  case  relate  to  the  rights  of  indor- 
sees of  negotiable  paper,  and  arise  upon  the  charge  of  the  court  to  the  jury. 
Though  other  questions  are  made  in  argument,  we  do  not  deem  it  impor- 
tant to  notice  here  but  one  of  the  grounds  of  exception. 

The  court  charged  the  jury,  that  as  the  notes  were  conceded  to  be  in- 
valid as  between  the  original  parties,  the  plaintiflF,  though  an  indorsee  of 
the  notes  for  value  before  due,  could  not  recover,  if  he  had  such  knowledge 
of  facts  and  circumstances  as  to  put  an  ordinarily  careful  and  prudent 
man  upon  inquiry  as  to  the  infirmities  of  the  notes.  The  question,  then, 
is,  whether  this  rule  is  to  be  applied  to  a  holder  of  negotiable  paper,  to 
whom  it  is  indorsed  in  the  usual  course  of  trade,  for  value  before  due. 

It  was  early  the  settled  law  in  England,  in  regard  to  paper  drawn  in  a 
form  to  pass  from  hand  to  hand  in  the  course  of  business  and  trade,  that 
the  holder,  who  came  by  it  fairly  and  honestly  before  due,  for  a  valuable 
consideration,  had  a  good  title.  Salk.  126  ;  Miller  v.  Race,  1  Bur.  452  ; 
Peacock  v.  Rhodes,  Doug.  633;  Lawson  v.  Weston,  4  Esp.  26  ;  Gorgier  v. 
Mieville,  3  Bam.  &  Cress.  45. 
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In  1824,  in  GhUl  v.  Cubits  8  Bam.  &  Cress.  466,  the  court  of  king's  bench 
added  a  new  limitation  to  the  title  of  the  holder  of  negotiable  paper,  and 
held  that  he  acquires  no  title  as  against  the  equities  of  antecedent  parties, 
if  he  takes  it  under  circumstances  which  would  excite  the  suspicions  of  a 
prudent  and  careful  man.  This  rule  was  followed  for  a  number  of  years 
in  England,  and  by  many  of  the  courts  of  this  country. 

But  in  1834,  in  Crook  v.  Jadis^  5  Bam.  &  Ad.  909,  this  rule  was  so  far 
shaken  that  an  indorsee  of  a  bill  of  exchange  was  permitted  to  recover 
against  the  drawer,  unless  he  proved  that  the  indorsee  was  guilty  of  gross 
negligence  in  taking  the  bill ;  and  two  years  later,  in  Qoodman  y.  Harvey^ 
4  Ad.  &  El.  870,  it  was  decided  that  gross  negligence  is  not  alone  enough 
to  destroy  the  title  of  a  holder  for  value,  but  tibiat  a  case  of  bad  faith  in 
taking  the  security  must  be  made  against  him,  in  order  to  defeat  his 
claim. 

Since  1836,  the  rule  established  in  Goodman  v.  Harvey  has  been  fol- 
lowed by  the  Brkish  courts,  and  may  now  be  regarded  as  the  settled  law 
of  that  country.  Raphael  v.  The  Bank  of  JEngland^  17  C.  B.  (84  E.  C. 
L.)161. 

Although  the  rule  declared  in  Qill  v.  Cvbit  has  been  followed  by  many 
of  the  courts  of  this  country,  it  has  been  so  generally  repudiated  by  the 
more  modern  decisions,  and  that  of  Qoodman  v.  Harvey  approved,  that 
the  doctrine  of  the  case  may  now  be  regarded  to  be  the  American,  as  well 
as  English  law  upon  the  subject.  Worce9ter  County  Bank  v.  Dorchester 
^  Milton  Banky  10  Cush.  488 ;  Smith  v.  Livingston^  111  Mass.  342 ;  Mat- 
thews V.  Poythress^  4  Geo.  287 ;  Miller  v.  Finley^  26  Mich.  249 ;  Phelan  v. 
Moss^  67  Penn.  St.  59 ;  Magee  v.  Badger^  34  N.  Y.  247  ;  Belmont  Bank 
V.  Hoge^  35  N.  Y.  65 ;  Goodman  v.  Simonds^  20  How.  343 ;  Murray  v. 
Lardner,  2  Wall.  110;  Hotchkiss  v.  National  Bank,  21  Wall.  354;  1 
Smith's  Lead.  Gas.  (7th  Am.  ed.)  825 ;  Redfield  &  Bigelow's  Lead.  Gas. 
on  Bills  &  Notes,  257. 

In  the  case  of  The  Belmont  Bank  v.  Hoge,  supra^  the  view  of  the  New 
York  court  of  appeals  upon  the  question  is  stated  as  follows :  "  One  who, 
for  full  value,  obtains  from  the  apparent  owner  a  transfer  of  negotiable 
paper  before  it  matures,  and  who  has  no  notice  of  any  equities  between 
the  original  parties,  or  of  any  defects  in  the  title  of  the  presumptive 
owner,  is  to  be  deemed  a  bond  fide  holder.  He  does  not  owe  to  the  party 
who  puts  such  paper  in  circulation  the  duty  of  active  inquiry,  to  avert  the 
imputation  of  bad  faith.  The  rights  of  the  holder  are  to  be  determined  by 
the  simple  test  of  honesty  and  good  faith,  and  not  by  mere  speculation  as 
to  his  probable  diligence  or  negligence." 

In  Smith  v.  Livingston,  111  Mass.  345,  the  court  disapprove  the  rule  of 
Gill  V.  Cubity  and  say :  ^'  Gircumstances  which  might  excite  the  suspi- 
cions of  one  man  might  not  attract  the  attention  of  another.  It  is  a  rule 
which  business  men  cannot  act  upon  in  the  ordinary  affairs  of  life  with 
any  certainty  that  they  are  safe." 

In  Murray  v.  Lardner,  su^ra,  the  law  in  regard  to  negotiable  paper, 
as  settled  by  the  supreme  court  of  the  United  States,  is  summarized  as 
follows :  "  The  party  who  takes  it  before  due  for  a  valuable  consideration, 
without  knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it  by  a 
title  valid  against  all  the  world.     Suspicions  of  defect  of  title,  or  the 
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knowledge  of  circumstances  which  would  excite  such  suspicion  in  the 
mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of  the  taker  at 
the  time  of  the  transfer,  will  not  defeat  his  title.  That  result  can  be  pro- 
duced only  by  bad  faith  on  his  part The  rule  may  perhaps  be 

said  to  resolve  itself  into  a  question  of  honesty  or  dishonesty,  for  guilty 
knowledge  and  wilful  ignorance  alike  involve  the  result  of  bad  faith." 

It  was,  moreover,  settled  in  that  case,  that  circumstances  tending  to 
show  bad  faith  or  fraud  in  taking  such  paper,  though  not  conclusive  in 
themselves,  are  admissible  in  evidence,  and  the  establishment  of  bad  faith 
or  fraud,  whether  by  direct  or  circumstantial  evidence,  is  fatal  to  the  title 
of  the  party  so  taking  it. 

The  rule  established  in  these  cases  neither  restricts  the  usefulness  of 
paper  made  to  pass  from  hand  to  hand  in  commerce,  nor  does  it  relieve 
the  party  taking  it  from  the  obligations  of  good  faith.  This  rule  may  be 
more  readily  applied  than  that  laid  down  in  Chill  v.  Cubits  for  a  rule 
based  on  good  faith  as  a  standard  is  more  easily  comprehended  than  one 
grounded  upon  speculations  as  to  what  ought  to  excite  the  suspicions  of  a 
prudent  man.  A  prudent  man,  it  has  been  well  said,  may  be  more  or  less 
suspicious  under  similar  circumstances  at  one  time  than  at  another,  and 
may  also  suspect  where  another  equally  prudent  would  not ;  and  the 
standard  of  the  jury  may  be  higher  or  lower  than  that  of  other  men  who 
are  prudent  in  the  management  of  their  affairs. 

The  point  in  controversy  has  not  been  directly  determined  by  the 
supreme  court  of  this  state.  The  rules  laid  down  in  Davis  v.  Bartlettj  12 
Ohio  St.  534,  which  are  stated  in  the  syllabus,  are,  however,  in  harmony 
with  that  of  Goodman  v.  Harvey ;  so  is  the  decision  in  Bassett  v.  Avery ^ 
15  Ohio  St.  299,  as  well  as  the  principle  upon  which  the  case  was  de- 
cided. But  a  remark  upon  a  hypothetical  case  stated  in  the  opinion  de- 
livered in  Bassett  v.  Avery  warrants  the  charge  to  the  jury  complained  of 
in  this  case.  Speaking  01  what  might  constitute  a  defence  against  an  in- 
dorsee of  a  negotiable  note,  it  is  said  :  '^  If  such  circumstances  of  suspicion 
had  been  shown  to  exist  as  ought  to  have  put  Bassett  upon  inquiry  be- 
fore purchasing,  he  would  be  presumed  to  have  either  made  the  inquiry 
and  ascertained  the  truth,  or  have  been  guilty  of  a  degree  of  negligence 
equally  fatal  to  his  claim  to  be  considered  a  bond  fide  purchaser. '*  This 
statement  is  made  upon  the  authority  of  Williamson  v.  Broum^  15  N.  Y. 
354 ;  but  that  case  did  not  relate  to  negotiable  paper  ;  and  we  have  seen, 
moreover,  that  a  different  rule  now  obtains  in  New  York  in  reference  to 
that  kind  of  instruments. 

In  McKesson  v.  Stanbury^  3  Ohio  St;.  156,  it  was  only  necessary  to  de- 
termine upon  which  party  the  burden  of  proof  rested,  and  the  case,  as 
explained,  and  upon  the  principles  settled  in  Davis  v.  Bartlett^  was  de- 
cided right.  The  statement  in  the  opinion  in  regard  to  the  prudence 
required  of  an  indorsee  of  negotiable  paper  was  unnecessary  to  the  decision 
of  the  case,  and  like  that  of  a  similar  character  in  Bassett  v.  Avery ^  may 
be  regarded  only  as  a  dictum.  Without  questioning  the  correctness  of  the 
decisive  points  of  these  cases,  we  do  not  feel  bound  to  follow  the  dicta  re- 
ferred to.  Although  entitled  to  great  weight  as  the  utterances  of  able 
judges,  and  warranted  by  a  line  of  decisions,  they  were,  however,  only 
incidental  remarks  in  the  cases  in  which  they  were  made,  and  are  not  in 
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accordance  with  the  rule  as  now  settled  by  repeated  decisions  of  the  high- 
est courts  of  England  and  America. 

Guided  by  the  leading  authorities  of  both  countries,  we  are  brought  to 
the  following  conclusions :  -.— 

A  holder  of  negotiable  paper,  who  takes  it  before  maturity  for  a  valu- 
able consideration,  in  the  usual  course  of  trade,  without  knowledge  of  facts 
which  impeach  its  validity  between  antecedent  parties,  holds  it  by  a  good 
title. 

To  defeat  his  recovery  thereon,  it  is  not  sufficient  to  show  that  he  took 
it  under  circumstances  that  ought  to  excite  suspicions  in  the  mind  of  a 
prudent  man. 

To  have  that  effect,  it  must  be  shown  that  he  took  the  paper  under  cir- 
cumstances showing  bad  faith  or  want  of  honesty  on  his  part. 

Circumstances  tending  to  show  bad  faith  or  fraud  in  taking  such  paper, 
though  not  conclusive  in  themselves,  are  admissible  in  evidence  ;  and  the 
establishment  of  such  bad  faith  or  fraud,  whether  by  direct  or  circumstan- 
tial evidence,  subjects  the  holder  of  paper  so  taken  to  defences  existing 
between  antecedent  parties.  Judgment  accordingly. 

Scott,  C.  J.,  Wright,  Johnson,  and  Ashburn,  JJ.,  concurred. 


SUPREME   COURT   OF  MAINE. 

(To  appear  in  65  Maine.) 


CONTRACT   TO    DELIVER    WHEAT   AT  FUTURE   DATE   BASED   ON    "MAR- 
GIN "  NOT  A  WAGERING  CONTRACT. 

RUMSEY  V.  BERRY. 

A  contract  for  the  sale  and  purchase  of  wheat  to  be  delivered  in  good  faith  at  a  futnre 
time  is  not  void  as  a  ^^  wagering  contract  ;  "  but  when  under  such  an  agreement  it  is 
understood  by  the  parties  that  no  wheat  is  to  be  delivered,  but  only  a  payment  at  the 
time  appointed  of  the  difference  between  the  contract  and  the  market  price,  it  thus 
becomes  a  wagering  contract  and  the  law  will  not  enforce  it. 

The  plaintiffs  in  good  faith,  at  the  request  and  for  the  benefit  of  the  defendant,  made  an 
agreement  for  the  sale  of  wheat  to  be  delivered  within  a  certain  time,  at  the  option  of 
the  defendant,  he  to  furnish  sufficient  **  margin  ' '  to  secure  them  against  loss.  The 
defendant  failed  to  comply  with  his  part  of  the  contract,  and  a  loss  ensued.  Held^ 
that  under  such  a  contract  the  law  will  give  to  the  plaintiffs  a  remedy  for  their  loss. 

Assumpsit.  The  writ  was  dated  August  4,  1872,  and  contained  a 
count  upon  an  account  annexed,  and  one  for  money  paid,  laid  out,  and  ex- 
pended. The  action  was  brought  to  recover  a  balance  alleged  to  be  due 
from  the  defendant  to  the  plaintiffs,  under  the  following  facts  admitted  or 
proved  at  the  trial. 

The  defendant,  a  resident  of  Bangor,  Maine,  was  in  Chicago,  Illinois, 
and  there  met  the  plaintiffs,  who  are  and  were  in  1872,  when  the  tmnsac- 
tions  took  place,  commission  merchants,  brokers,  and  members  of  the 
board  of  trade  in  Chicago,  and  authorized  the  plaintiffs,  either  personally 
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or  by  his  agent,  April  22,  1872,  to  sell  for  him,  10,000  bushels  of  wheat 
at  $1.30  and  $1.31  per  bushel,  to  be  delivered  at  any  time  he  (Berry) 
pleased  during  the  month  of  May  following.  The  plaintiffs  thereupon 
did,  in  their  own  name,  according  to  said  orders,  contract  to  deliver  said 
wheat  to  third  parties.  By  custom  and  law  at  Chicago,  so  long  as  the 
defendant  furnished  to  the  plaintiffs  sufficient  ^^  margin  "  so  called,  to 
secure  them  against  loss  in  the  event  of  a  rise  in  the  price  of  wheat,  the 
plaintiffs  must  carry  said  contract  along  open  under  the  directions  of  the 
defendant,  until  the  last  day  of  May ;  but  if  upon  demand  for  additional 
margins  upon  the  rise  in  the  price  of  wheat,  said  "  margins  "  were  not 
furnished  within  a  reasonable  time,  then  the  plaintiffs  had  a  right  at  any 
time  to  purchase  in  wheat  at  the  market  price,  to  fill  said  contract,  or  to 
settle  on  the  best  terms  possible  with  the  parties  to  whom  they  had  con- 
tracted to  deliver  the  wheat,  and  claim  of  the  defendant  reimbursement 
for  any  loss  incurred.  Soon  after  April  22d,  wheat  commenced  to  rise  in 
price,  and  upon  demand,  the  defendant  furnished  $700  as  a  '^  margin ;  " 
but  wheat  continued  to  advance  in  price,  and  upon  demand  for  further 
"  margin,"  the  defendant  failed  to  furnish  it,  and  the  contract  was  can- 
celled by  the  plaintiffs  with  the  parties  with  whom  they  had  contracted  to 
deliver,  in  one  or  the  other  of  the  mouths  above  described,  at  a  loss  of 
about  $3,000,  only  $700  of  which  was  covered  by  the  margin  depocited  ; 
and  this  suit  was  to  recover  the  difference,  and  the  verdict  of  the  jury 
was  the  full  amount  claimed.  The  defendant  testified  at  the  trial,  that 
at  the  time  the  plaintiffs  and  the  defendant  entered  into  this  contract  the 
defendant  had  no  wheat,  and  that  the  plaintiffs  knew  it ;  but  it  was 
proved  at  the  trial  and  admitted  by  the  defendant,  that  in  pursuance  of 
the  agreement  of  the  plaintiffs  to  sell  wheat  for  the  defendant,  that  the 
plaintiffs  did  contract  with  certain  persons  in  Chicago,  and  become  person- 
ally responsible  to  deliver  them  5,000  bushels  of  wheat  at  $1.31,  and 
5,000  bushels  at  $1.30  per  bushel,  on  some  day  in  May,  at  seller's  option, 
and  that  they  did  either  actually  deliver  the  wheat  or  make  satisfactory 
settlement  with  the  parties,  at  a  loss  of  about  $3,000 ;  hence  the  defend- 
ant claimed  at  the  trial,  and  his  counsel  asked  the  presiding  judge  to  in- 
struct the  jury,  that  said  contract  was  merely  betting  upon  the  price  of 
wheat  during  the  balance  of  the  month  of  April  and  the  month  of  May, 
and  therefore  a  ^'  wagering  contract,"  and  therefore  illegal  and  invalid  as 
a  foundation  of  the  action.  This  instruction  the  presiding  justice  refused 
to  give ;  but  did  instruct  the  jury  that  such  a  contract  would  be  valid 
under  the  laws  of  this  state,  and,  in  the  absence  of  proof  to  the  contrary, 
would  be  presumed  to  be  valid  under  the  laws  of  Illinois,  where  the  con- 
tract was  made. 

The  verdict  was  for  the  plaintiffs  for  $2,305.62. 

The  defendant  alleged  exceptions. 

J.  F.  Q-odfrey^  for  the  plaintiffs. 

Jl  A.  Wilson  ^  C,  F,  fVoodardy  for  the  defendant. 

Danfobth,  J.  The  plaintiffs  are,  and  were  in  1872,  brokers,  commis- 
sion merchants,  and  members  of  the  board  of  trade  in  Chics^o,  and,  at  the 
request  and  for  the  benefit  of  the  defendant,  a  resident  of  Bangor,  con- 
tracted with  third  parties  for  the  sale  of  a  quantity  of  wheat. 

This  contract  was  entered  into  upon  the  22d  day  of  April,  1872,  and 
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the  delivery  was  to  be  at  the  option  of  the  defendant,  at  any  time  during 
the  month  of  May  following.  The  plaintiffs  were  personally  responsible 
for  the  performance  of  this  agreement,  and  the  defendant  was  on  his  part 
under  obligation  to  furnish  sufficient  "  margin  "  to  secure  against  loss  in 
case  of  a  rise  in  wheat.  This  he  failed  to  do ;  a  considerable  loss  followed, 
and  this  action  was  commenced  to  recover  the  amount  of  it. 

The  liability  of  the  defendant  by  the  terms  of  the  contract  is  not  denied, 
but  the  presiding  justice  was  requested  "  to  instruct  the  jury,  that  said 
contract  was  merely  betting  upon  the  price  of  wheat  during  the  balance 
of  the  month  of  April  and  the  month  of  May,  and  therefore  a  '  wagering 
contract,'  and  therefore  illegal  and  invalid  as  a  foundation  of  the  action.'* 
This  instruction  was  refused,  and  the  jury  were  instructed  that  the  con- 
tract was  valid  under  the  laws  of  this  state,  and,  in  the  absence  of  proof  to 
the  contrary,  would  be  presumed  to  be  valid  under  the  laws  of  Illinois, 
where  it  was  made. 

No  question  is  here  raised  as  to  whether  any  fact  in  relation  to  the 
nature  of  the  contract  and  proper  for  the  consideration  of  the  jury  was 
taken  from  them.  The  request  was  not  for  instructions  as  to  the  nature 
and  effect  of  a  wagering  contract,  but  that  as  a  matter  of  law  this  was 
such.  As  the  agreement  was  not  in  writing,  it  might  have  been  proper 
for  the  presiding  justice,  had  he  been  so  requested,  to  have  dejSned  a 
wagering  contract,  and  have  left  it  to  the  jury  to  find  whether  by  a  fair 
inference  from  all  the  testimony  this  was  within  the  definition.  But  vir- 
tually the  request  was  that  the  court  should  decide  the  question  as  a 
matter  of  law.  This  was  done,  and  nothing  is  now  presented  but  simply 
to  ascertain  whether  the  case  shows  any  error  in  that  decision. 

Such  error  we  fail  to  discover.  The  testimony,  so  far  as  reported,  reveals 
nothing  inconsistent  with  an  ordinary  sale  of  an  article  to  be  delivered  in 
the  future.  While  it  may  indeed  appear  a  little  singular  and  even  suspi- 
cious that  a  man  residing  in  Bangor,  having  no  wheat  of  his  own,  should 
undertake  to  sell  and  deliver  wheat  in  Chicago ;  still  we  cannot  assume 
that  any  one  has  violated  the  law  and  been  guilty  of  immoral  and  corrupt- 
ing practices  in  his  business  transactions,  without  proof,  even  though  he 
may  ask  it  himself,  for  the  purpose  of  being  relieved  from  the  obligation 
of  a  losing  contract. 

Besides  we  utterly  fail  to  discover  any  wrong  on  the  part  of  the  plain- 
tiffs. Their  business  was  a  legitimate  one,  and,  so  far  as  appears,  their 
connection  with  this  transaction  honest.  Their  profits  were  not  to  be 
affected  by  the  result  ;  their  commissions  were  not  to  be  increased  or 
diminished  by  any  contingency.  It  is  true  they  were  aware  that  the 
defendant  at  the  time  had  no  wheat.  But  the  fact  itself  being  immaterial, 
their  knowledge  of  it  is  equally  so.  It  is  not  only  common,  but  perfectly 
legal  and  sometimes  necessary,  to  contract  for  the  sale  and  future  delivery 
of  an  article  which  at  the  time  has  no  existence,  but  which  is  afterwards 
to  be  purchased,  raised,  or  manufactured. 

It  does  not  appear  that  the  defendant  had  any  intention  beyond  what 
appears  upon  the  face  of  the  contract,  or  if  he  had,  that  the  plaintiffs  were 
cognizant  of  it.  The  mischief  and  illegality  arises  when  the  apparent  con- 
tract is  not  the  real  one,  when  it  is  a  mere  cover  for  ulterior  designs,  and 
such  as  are  not  authorized  by  law.     A  contract  for  the  sale  and  purchase 
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of  wheat,  to  be  delivered  in  good  faith  at  a  future  time,  is  one  thing,  and  is 
not  inconsistent  with  the  law.  But  such  a  contract  entered  into  without 
an  intention  of  haying  any  wheat  pass  from  one  party  to  the  other,  but 
with  an  understanding  that  at  the  appointed  time  the  purchaser  is  merely 
to  receive  or  pay  the  difference  between  the  contract  and  the  market 
price,  is  another  thing,  and  such  as  the  law  will  not  sustain.  This  is  what 
is  called  a  settling  of  the  differences,  and  as  such  is  clearly  and  only  a 
betting  upon  the  price  of  wheat,  against  public  policy,  and  not  only  void, 
but  deserving  of  the  severest  censure.  This  distinction  is  recognized  in 
the  Case  of  Chandler ^  reported  in  The  American  Law  Register  for  May, 
1874,  and  the  Chicago  Legal  News  of  April  11,  1874,  relied  upon  by  the 
defendant.  That  case,  both  in  the  reasoning  and  conclusion  reached,  has 
our  entire  approbation,  and  were  the  facts  in  the  case  at  bar  the  same  as 
developed  in  that,  we  should  not  hesitate  to  apply  the  same  principles  of 
law. 

The  result  is,  that  whatever  might  be  the  conclusion  properly  reached 
from  the  facts  applicable  to  the  defendant  alone,  the  case  fails  to  show,  on 
the  part  of  the  plaintiffs,  any  complicity  with  a  wagering  or  illegal  con- 
tract. Exceptions  overruled, 

Appleton,  C.  J.,  Walton  and  Virgin,  JJ.,  concurred. 

Peters,  J.,  did  not  sit. 

Barrows,  J.,  delivered  the  following  dissenting  opinion :  — 

I  cannot  help  thinking  that  the  opinion  fails  to  apply  the  sound  legal 
doctrine  which  it  affirms  to  the  facts  and  rulings  in  the  case.  The  case 
finds  that  the  plaintiffs  knew  that  the  defendant,  a  citizen  of  Bangor,  had 
no  wheat  to  sell,  but  at  his  request  bound  themselves  by  contract,  for  him, 
to  deliver  10,000  bushels  during  the  next  month  at  the  seller's  option,  at 
a  certain  price  ;  that  defendant  furnished  plaintiffs  with  $700  as  a  ^'  mar- 
gin," but  failing,  though  requested,  to  make  further  advances,  as  the 
price  of  wheat  rose,  they,  in  accordance  with  the  custom  in  Chicago,  can- 
celled the  contracts  at  a  loss  of  about  $3,000,  and  brought  this  action  to 
recover  the  difference  between  that  sum  and  the  $700  margin  deposited. 

If  there  was  not  enough  in  this  to  justify  the  defendant's  request,  that 
the  presiding  judge  would  rule  as  matter  of  law  that  this  was  a  wagering 
contract,  and  illegal  and  void,  still  it  seems  to  me  very  clear  that  its  char- 
acter was  so  suspicious  that  it  ought  to  have  been  left  to  the  jury,  under 
proper  instructions,  to  say  what  the  true  intent  of  the  parties  was.  In- 
stead of  doing  this,  the  presiding  judge  cut  off  the  defence  by  a  peremp- 
tory ruling  that  under  such  circumstances  the  contract  would  be  valid. 

It  is  futile  and  evasive  to  argue  that  this  ruling  was  justified,  because, 
upon  its  face,  the  contract  was  a  lawful  one  for  the  delivery  of  wheat  at  a 
future  day.  If  it  were  designed  and  understood  to  be  a  mere  gambling 
transaction,  its  terms  would  still  be  the  same. 

The  real  question  was,  whether  it  was  the  intent  and  expectation  (rf 
these  parties  that  the  wheat  should  be  delivered,  or  whether  it  was  that, 
in  case  of  a  rise,  a  settlement  was  to  be  made  upon  such  terms  as  they 
could  get,  and  in  case  of  a  fall,  they  were  to  receive  the  difference  from 
the  parties  with  whom  the  contract  was  made. 

Nor  do  I  think  it  can  be  rightly  said  that  ^*  no  question  is  here  raised 
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as  to  whether  any  fact  iu  relation  to  the  nature  of  the  contract,  and 
proper  for  the  consideration  of  the  jury,  was  taken  from  them." 

The  defendant  excepted  to  the  instruction  given,  as  well  as  to  the 
refusal  to  instruct.  I  think  his  exceptions  should  be  sustained.  I  do  not 
understand  that  the  party  who  knowingly  furnishes  one  with  money  to 
be  used  at  the  gambling  board  is  any  more  entitled  to  the  aid  of  the  court 
to  recover  it,  than  the  winning  gambler  would  be  to  enforce  the  wager. 

DiOKEBSON,  J.,  concurred  in  this  dissenting  opinion. 

Cutting,  J.,  was  "  inclined  to  concur  in  this." 


SUPREME  COURT  COMMISSION  OP  OHIO. 

(To  appear  in  27  Ohio  St) 

REMOVAL  OP  PROHIBITED  BUILDING  WITHIN  "PIRB  LIMITS  "  OP  CITY. 

DAMAGES.  —  CONTRACT,  ETC. 

CITY  OF  CLEVELAND  v.  LENZE. 

1.  The  owner  of  a  wooden  building,  situated  in  a  city  which  has,  by  ordinance,  prohibited 
the  erection  or  placing  a  wooden  structure  over  ten  feet  high  within  certain  prescribed 
boundaries,  which  building  was  erected  within  said  limits  prior  to  the  passage  of  the 
ordinance,  may  lawfully  move  such  building  from  one  lot  to  another  within  the  pre- 
scribed boundaries. 

2.  The  owner  of  such  building  having,  by  the  consent  of  the  city,  moved  it  along  and 
upon  a  street  to  a  point  adjoining  his  lot,  located  within  the  fire  boundaries,  may  law- 
fully place  it  upon  such  lot,  and  the  city  could  not  lawfully  interfere  to  prevent  his 
doing  so. 

3.  Under  circumstances  that  place  the  city  in  the  wrong,  an  interference  on  her  part  bo 
that  the  owner  is  preventeci  from  placing  the  building  on  his  lot,  and  in  conseauence, 
by  obstructing  the  street,  the  building  becomes  a  nuisance  and  is  torn  down,  uie  city 
is  liable  to  the  owner  for  damages. 

4.  Where  the  building  was  lawfully  in  the  street,  and  the  owner  was  in  the  act  of  remov- 
ing it  from  the  street  upon  his  own  premises,  and  by  the  wrongful  interference  of  the 
city  with  the  rights  of  the  owner,  the  building  becomes  a  nuisance,  an  order  from  the 
police  court,  requiring  it  to  be  removed  or  torn  down,  will  not  exempt  the  city  from 
liability  for  damages. 

5.  An  agreement  between  the  owner  of  such  building  and  the  city  authority,  made  on  the 
consideration  that  the  city  will  permit  him  to  tear  down  his  own  building,  or  that  the 
city  may  tear  it  down  without  incurring  a  responsibility  in  damages,  is  wanting  in 
mutuality,  without  consideration,  and  void. 

6.  The  owner  of  such  building  having  offered  to  make  it  conform  in  all  respects  to  the 
requirements  of  the  fire  ordinance  of  May  10,  1854,  had  the  right  to  do  so,  and  was 
entitled  to  a  reasonable  time  in  which  to  perform. 

Ebbob  to  the  district  court  of  Cuyahoga  County. 

William  O.  BuntB^  city  solicitor,  for  plaintiflE  in  error. 

John  J".  Oarran  ^  John  M,  Connelly  for  defendant  in  error. 

AsHBUBN,  J.  Kasper  Lenze  prosecutes  this  action  for  damages ; 
alleges  that  he  was  the  owner  of  a  certain  building ;  that  defendant 
caused  it  to  be  torn  down  ;  that,  desiring  to  remove  his  building  from  the 
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comer  of  Frankfort  and  Seneca  streets  to  the  comer  of  St.  Clair  and 
Seneca,  he  procured  a  permit  from  defendant  to  do  so ;  that  whilst  in  the 
act  of  removing  it  the  defendant  stopped  him  and  wrongfully  and  with 
force  tore  down  his  building;  and  claims  that  he  was  damaged  in  the 
following  particulars  :  That  "  the  defendant  wrongfully  and  unlawfully, 
and  with  force  and  yiolence,  tore  down  and  destroyed  said  building,  and 
the  same  became  and  was  wholly  lost  to  said  plaintiff ;  whereby  said 
plaintiff  was  damaged  in  the  sum  of  $8,000  for  the  loss  thereof.  And  the 
said  plaintiff  says  he  was  further  damaged  by  the  said  defendant,  on  ac- 
count of  the  loss  of  said  building  in  the  preparing  said  building  to  be 
removed,  material,  labor,  and  moving,  in  the  sum  of  $823.  And  the  said 
plaintiff  says  he  was  further  damaged  by  said  defendant  by  its  destruction 
of  said  building,  in  the  expense  he  sustained  for  the  wages  of  watchmen, 
lights,  lamps,  &c.,  during  the  time  of  moving  same,  to  the  amount  of  $60. 
And  the  said  plaintiff  says  that  he  was  further  damaged  by  said  defendant, 
on  account  of  the  cost  and  expense  which  defendant  wrongfully  forced 
plaintiff  to  pay  for  tearing  down  said  building,  amounting  to  the  sum  of 
$419.  Said  plaintiff  says  he  was  further  damaged  by  defendant,  in  the 
loss  and  destruction  of  gas-pipe  in  said  building,  in  the  sum  of  $200.  Said 
plaintiff  says  he  was  further  damaged  by  said  defendant  (was  forced) 
removing  lumber,  rubbish,  &c.,  from  the  street  where  the  building  was 
torn  down,  in  the  sum  of  $774.  Said  plaintiff  further  says  that  he  sus- 
tained further  damage  by  the  wrongful  and  unlawful  destruction  of  said 
building,  in  the  loss  of  rents,  which  he  was  then  in  the  receipt  of,  and 
which  thereby  became  and  was  lost  to  said  plaintiff,  in  the  sum  of  $2,700." 

Defendant  answered,  denying  specially  the  material  allegations  in  the 
petition,  and  alleges  the  building  was  not  moved  in  pursuance  of  a  permit 
granted  to  him ;  that  the  city  granted  a  permit  to  Ingham  &  Treat  to 
move  this  building  and  four  others  through  Seneca  and  St.  Clair  streets  ; 
that  they  were  to  be  taken  beyond  or  east  of  Erie  Street  on  St.  Clair 
Street ;  that  the  building  was  moved  into  Seneca  Street,  in  pursuance  of 
this  permission  to  Ingham  &  Treat ;  that  when  the  building  was  standing 
in  and  obstructing  the  travel  on  Seneca  Street,  the  plaintiff  agreed  to  take 
down  and  remove  the  building ;  and  if  he  failed  to  do  so,  then  the  defend- 
ant and  its  agents  or  servants  should  be  authorized  to  tear  down  and 
remove  the  building;  that  plaintiff  failed  to  do  as  he  agreed,  and  the 
defendant  notified  him,  and  also  Ingham  &  Treat,  to  remove  the  building 
in  six  days,  or  defendant  would  take  the  necessary  steps  to  do  so ;  that 
plaintiff  still  neglecting  to  remove  the  building  from  the  street,  legal  pro- 
ceedings wexe  commenced  against  him,  under  one  of  the  city  ordinances, 
for  obstructing  a  public  street ;  that  he  was  adjudged  guilty,  fined,  and  an 
order  made  by  the  police  court,  ordering  the  captain  and  acting  superin- 
tendent of  the  metropolitan  force  of  the  city  to  forthwith  remove  or  tear 
down  said  building  then  obstructing  Seneca  Street;  that  the  building 
was  torn  down,  in  pursuance  of  this  order  of  the  court,  and  the  material 
placed  on  his  lot,  &c. :  denies  specially  all  damages. 

The  plaintiff  put  in  a  reply,  admitting  some  of  the  allegations  in  the 
answer  —  denying  others  ;  sets  up  some  new  matter,  but  nothing  that  is 
necessary  to  state  in  order  to  have  an  understanding  of  the  case. 

A  final  trial  in  the  common  pleas  resulted  in  a  verdict  in  favor  of  the 
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defendant.  Motion  for  new  trial  heard  and  overruled.  A  bill  of  excep- 
tions, embodying  all  the  testimony,  filed  in  the  case.  Petition  in  error, 
prosecuted  in  the  district  court,  resulted  in  the  reversal  of  the  judgment 
of  the  court  of  common  pleas.  To  reverse  this  judgment  of  the  district 
court  a  petition  in  error  was  filed  in  the  supreme  court.  Errors  assigned 
here :  — 

"  I.  That  said  court  erred  in  holding  that  there  was  no  violation  of  the 
ordinance  to  prevent  the  erection  and  placing  of  wooden  buildings  in 
designated  territory  within  the  city  of  Cleveland,  passed  by  the  city  coun- 
cil of  said  city,  on  the  10th  day  of  May,  A.  D.  1854,  to  change  the  location 
of  a  wooden  building,  which  was  already  standing  within  said  limits,  from 
one  point  to  another. 

"  II.  That  said  court  erred  in  holding  that  the  court  of  common  pleas 
of  Cuyahoga  County  erred  in  refusing  to  instruct  the  jury  that  the  city 
was  bound  to  give  a  reasonable  time  to  make  this  building  to  comply  with 
the  ordinance  of  May  10,  1854,  said  right  to  be  exercised  by  the  plaintiff 
below  in  a  careful  and  prudent  manner. 

"  III.  That  said  court  erred  in  holding  that  the  court  of  common  pleas 
of  Cuyahoga  County  erred  in  refusing  to  instruct  the  jury  that  if  they 
should  be  of  opinion  that  this  building  was  wrongfully  on  the  street  oppo- 
site the  comer  lot  leased  of  Bolton,  then,  and  in  that  event,  there  was  no 
practical  way  of  saving  the  building,  except  by  putting  it  on  this  lot,  the 
city  had  no  right  to  tear  down  this  building,  without  giving  the  plaintiff 
a  reasonable  chance  to  comply  with  the  fire  ordinance,  by  removing  it 
upon  this  lot,  and  to  so  construct  the  walls  and  roof  of  this  building  as  to 
comply  with  the  ordinance  of  the  city. 

"  IV.  That  said  court  erred  in  holding  that  the  court  of  common  pleas 
of  Cuyahoga  County  erred  in  charging  the  jury  that  the  city  had  the  right 
to  rescind  the  permit  which  had  been  given  to  move  the  building  to  this 
lot,  and,  having  done  so,  had  the  right  to  proceed  under  the  ordinance  of 
May  10th,  1854,  to  prevent  the  plaintiff  from  putting  the  building  in 
question  upon  the  lot  on  the  corner  of  Seneca  and  St.  Clair  streets. 

"V.  That  said  court  erred  in  holding  that  said  plaintiff  wrongfully 
prohibited  said  defendant  from  placing  his  wooden  building  on  the  lot 
leased  of  Judge  Bolton. 

"  VI.  That  said  court  erred  in  holding  that  said  defendant  ought  to 
recover  damages  from  said  plaintiff,  if  any  were  sustained  by  said  defend- 
ant by  reason  of  having  his  building  torn  down  by  an  order  of  the  police 
court  of  the  city  of  Cleveland,  while  standing  on  the  street  in  front  of  said 
leased  lot. 

"VII.  That  paid  court  erred  in  reversing  the  judgment  obtained  by 
said  plaintiff  against  said  defendant  in  the  court  of  common  pleas  of 
Cuyahoga  County. 

"  VIIl.  That  said  judgment  in  the  district  court  was  given  for  the  said 
defendant,  Kasper  Lenze,  when  it  ought  to  have  been  given  for  the  said 
plaintiff,  the  city  of  Cleveland,  according  to  the  law  of  the  land." 

The  rulings  of  this  court,  upon  the  questions  involved  in  this  assignment 
of  errors,  appear  with  sufficient  distinctness  in  the  opinion. 

It  appears  in  the  testimony  that,  in  1854,  the  city  council  of  Cleveland 
provided  by  ordinance  that  no  person  should  erect  or  place  any  building. 
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or  any  addition  to  any  building,  more  than  ten  feet  high,  within  the  city 
limits  "  bounded  on  the  north  by  St.  Clair  Street,  on  the  east  by  Ontario 
Street^  on  the  south  by  Superior  Street,  and  on  the  west  by  Water  Street, 
unless  the  outer  walls  thereof  be  made  of  brick  and  mortar,  or  of  iron,  or 
of  stone  and  mortar,  with  parting  walls  rising  at  least  ten  inches  above 
the  roof,  and  the  roof  or  cornice  thereof  be  made  or  covered  with  some 
fire-proof  material." 

To  secure  obedience  to  the  requirements  of  the  ordinance  a  severe 
pecuniary  penalty  was  provided,  to  be  collected  by  trial  and  conviction  in 
the  police  court.  This  territory  was  known  as  the  "  fire  limit,"  and  the 
ordinance  as  the  "  fire  ordinance." 

In  another  ordinance,  it  was  provided  "  that  no  person  shall  place,  or 
cause  to  be  placed,  occupy,  or  permit  to  be  occupied,  a  building  or  struct- 
ure of  any  kind,  upon  any  public  ground,  street,  lane,  or  alley,  now  or 
heretofore  established  and  laid  out." 

A  person  violating  this  provision  was  to  be  notified  by  the  board  of  city 
improvements  to  remove  tiie  building  or  structure  in  a  given  time,  to  be 
named  by  the  board.  On  failure  to  comply  with  the  notice,  the  offending 
party  could  be  brought  before  the  police  court,  and,  if  found  guilty  on  the 
trial,  fined  $20,  and  the  building  or  structure  ordered  to  be  removed  or 
torn  down,  at  the  discretion  of  the  city  marshal.  This  ordinance  was 
known  as  the  "  street  ordinance."  Under  this  ordinance,  Lenze  was 
arrested,  fined,  and  the  officers  of  the  city  ordered  to  remove  or  tear  down 
his  building.  The  effect  of  this  proceeding  against  him  and  his  property 
will  be  considered  hereafter. 

In  1867,  and  long  prior  thereto,  Kasper  Lenze  was  the  owner  of  a 
wooden  building,  over  ten  feet  in  height,  containing  four  store-rooms, 
valued  at  from  $5,000  to  $8,000,  built  in  1848,  situate  on  the  corner  of 
Frankfort  and  Seneca  streets,  and  within  the  "  fire  limits  "  in  the  city  of 
Cleveland.  His  lease  there  having  expired,  he  wanted  to  remove  the 
building  and  place  it  on  a  lot  at  the  comer  of  St.  Clair  and  Seneca 
streets,  a  location  also  in  the  "  fire  limits."  He  applied  to  the  city  coun- 
cil for  permission  to  move  his  building,  and  a  permit  was  granted  him 
May  2l8t.  On  the  23d  of  May,  he  leased  the  lot  on  the  corner  of  St. 
Clair  and  Seneca  streets  of  Judge  Bolton,  for  a  term  of  fifty  years.  On 
the  28th  of  May,  the  city  council  revoked  the  permit.  At  the  Irime  of 
the  revocation,  the  city  council  was  advised  that  Lenze  had  leased  the  lot 
on  the  comer  of  St.  Clair  and  Seneca  streets,  on  which  he  designed  to 
place  his  building.  The  city  could  revoke  the  permit,  but  would  be 
responsible  for  damages  incurred,  if  any,  by  Lenze  whilst  it  remained  in 
force. 

In  July,  1867,  Lenze,  by  the  agency  of  Ingham  &  Treat,  building 
movers,  without  objection  on  the  part  of  the  city,  and.  Treat  testifies, 
with  the  permission  of  the.  city  council,  moved  the  building  into  Seneca 
Street,  to  a  point  immediately  in  front  of  the  lot  on  the  corner  of  St. 
Clair  and  Seneca  streets.  There  the  city  authorities  interposed  and  for- 
bid placing  of  the  building  on  the  lot.  Lenze  testifies:  "  Ingham '& 
Treat  moved  it  to  the  street  up  to  this  lot,  and  turned  the  wheels  under 
the  building  to  go  on  the  lot,  and  the  city  stopped  me;  should  have 
moved  it  on  in  five  hours  if  the  city  had  not  stopped  me."     Treat  testi- 
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fies :  "  I  could  have  moved  the  building  on  in  four  or  five  hours,  if  the 

city  had  not  stopped  me We  had  to  use  part  of  St.  Clair  Street  to 

move  the  building  to  St.  Clair,  so  as  to  put  it  on  this  lot,  and  that  is  why 

St.  Clair  was  put  in  the  permit I  acted  on  this  permit  to  move 

two  buildings.     The  two  buildings  in  the  permit  I  understood  to  be  this 
building  of  stores,  and  the  block  of  five  small  houses  on  Frankfort  Street." 

From  this  testimony  it  is  clear  that  this  building,  at  the  time  the  city 
authorities  forbid  its  being  placed  on  the  lot,  was  lawfully  and  by  the 
consent  of  the  city  in  the  public  street.  Lenze  had  not  violated  the  fire 
ordinance,  because  his  building  was  as  yet  in  the  street,  and  he  had  not 
violated  the  street  ordinance,  because  it  was  in  the  street  by  permis- 
sion of  the  city,  and  the  license  (three  days)  had  not  expired.  As  soon 
as  objection  was  made  by  the  city  to  placing  the  building  on  the  lot, 
Lenze  offered,  if  permitted  to  place  it  on  the  lot,  to  make  the  building 
conform  in  all  respects  to  the  requirements  of  the  fire  ordinance,  and  to 
show  his  good  faitii  in  making  such  offer,  tendered  to  the  city  council  a 
bond,  with  security,  in  the  sum  of  $3,000.  His  offer  to  make  his  build- 
ing conform  to  the  law  and  his  bond  were  rejected  by  the  city  council. 
Heisly  testifies :  — 

^^  At  this  time  I  was  acting  for  Lenze  as  his  counsel.  I  found  the  city 
would  not  let  Lenze  put  the  building  on  the  land  he  leased  of  Bolton. 
The  city  would  not  let  him  do  anything  with  it  but  tear  it  down." 

On  cross-examination,  said  :  — 

"  They  would  not  let  us  take  it  down  St.  Clair  Street.  The  city  in- 
sisted that  we  should  tear  it  down.  Would  not  let  us  do  anything  else 
with  it.  Lenze  offered  the  city  a  bond  in  the  sum  of  $3,000  to  make  it 
comply  in  every  respect  to  the  fire  ordinance,  but  the  city  would  not 
allow  him  to  do  it.     M.  B.  Clark  said  he  had  no  confidence  in  him." 

In  this  matter  the  city  was  in  fault,  and  acted  oppressively.  Lenze 
had  violated  no  law,  and  it  was  not  proper  for  the  city  to  assume  in  ad- 
vance that  when  his  building  was  placed  on  the  lot  he  would  fail  to  make 
the  building  such  an  one  as  required  by  the  fire  ordinance.  It  should 
have  been  permitted  him  to  do  what  we  think  he  had  the  legal  right  to 
do,  place  his  building  upon  the  lot,  and  have  reasonable  time  in  which  to 
make  the  building  one  that  would  not  be  obnoxious  to  the  provisions  of 
the  fire  ordinance.  Failing  to  do  this,  he  would  have  subjected  himself 
to  the  penalties  of  the  ordinance. 

This  ordinance  does  not  prohibit  the  removal  of  a  buUding,  lawfully  in 
the  "  fire  limits,"  from  one  lot  to  another  within  that  territory.  It  would 
not  be  a  violation  of  its  letter  or  spirit  to  move  the  building  upon  an 
adjoining  lot ;  and,  if  lawful  to  move  it  twenty  feet,  it  would  be  lawful 
to  move  it  two  or  three  hundred  feet  —  the  distance  this  building  was  to 
be  moved.  The  city  might  rightfully  prescribe  the  manner  ana  deter- 
mine the  restrictions  under  which  the  removal  could  be  made  short  of 
prohibition.  Ordinances,  as  statutes,  should  receive  a  reasonable  con- 
struction, with  a  view  to  carry  out  their  intention  a^  shown  by  their  words 
when  clearly  expressed,  and  not  extended  beyond  what  they  mean,  or  be 
enlarged  by  construction.  The  ordinance  prohibits  the  erection  or  placing 
a  building  within  certain  limits  which  does  not  answer  the  description 
prescribed  in  the  ordinance,  but  does  not  prohibit  the  removal  of  any 
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building  already  \?ithiii  the  fire  limits  from  one  part  of  it  to  another. 
This  building  was  there  at  the  time  the  ordinance  was  made,  and  it  was 
no  violation  of  the  ordinance  to  change  its  location  from  one  point  to 
another  within  the  "  fire  limits." 

As  before  stated,  Lenze  was  arrested,  tried,  found  guilty,  fined,  and  his 
building  ordered  to  be  removed  or  torn  down  for  violating  the  street  ordi- 
nance. This  order  of  the  police  court  made  against  his  building  is  set  out 
in  the  answer  as  a  bar  to  the  action  for  damages.  Can  it  have  that 
effect?  If  plaintiff's  claim  for  damages  was  confined  alone  to  the  taking 
down  of  the  building,  this  order  unreversed  would  present  a  serious  ob- 
stacle in  the  way  of  his  recovery.  But  Lenze's  claim  for  damages  has  a 
broader  foundation.  As  we  have  already  determined,  he  was  forcibly 
prohibited  by  the  city  from  putting  his  building  on  his  lot,  and  by  so 
doing  the  city  was  placed  in  the  wrong.  The  city  could  not  lawfully  re- 
quire him  to  place  his  building  elsewhere  than  on  his  own  premises.  Yet 
when  the  buUding  was  permitted  to  stand  in  the  public  street  for  more 
than  three  days,  it  became  obnoxious  to  the  provisions  of  the  street  ordi- 
nance and  the  statute  concerning  nuisances,  and  might  be  removed  or 
torn  down  without  subjecting  the  party  doing  so  to  damages  as  a  tres- 
passer. The  city,  however,  having  done  a  wrongful  act  in  prohibiting 
him  from  placing  his  building  on  tis  own  lot,  —  forcibly  deprived  him 
of  a  right,  —  cannot  claim  exemption  from  a  liability  to  pay  damages  in 
abating  a  nuisance  under  color  of  law  to  the  injury  of  one  of  her  citizens. 
The  nuisance  here  arose  out  of  her  own  wrongful  act  in  forcibly  depriving 
Lenze  of  the  use  of  his  property,  and  she  must  under  the  law  respond  to 
the  consequences  of  her  acts  done  contrary  to  and  aggressive  upon  the 
rights  of  the  individual.  The  amount  of  damages  is  to  be  determined  by 
the  facts  and  circumstances  that  may  surround  the  case  upon  the  trial. 

The  plaintiff  in  error,  as  a  further  defence,  alleges  that  Kasper  Lenze, 
at  his  request,  had  a  conference  with  the  city  authorities,  "  and  then  and 
there  agreed  to  and  with  the  said  board  that  the  building  then  standing 
on  and  obstructing  the  public  travel  on  Seneca  Street,  and  which  had  been 
unlawfidly  standing  on  and  obstructing  the  said  street  for  a  long  space  of 
time,  should  by  him,  this  plaintiff,  be  taken  down  and  removed,  and  not 
placed  on  the  said  lot,  comer  of  Seneca  and  St.  Clair  streets ;  or  that  in 
case  he,  the  said  plaii^tiff,  should  not  take  down  and  remove  the  same, 
that  then  this  defendant,  its  agents,  or  servants,  should  be  fully  author- 
ized to  tear  down  and  remove  the  said  building ;  and  that  he,  the  said 
plaintiff,  would  claim  no  damages  from  said  defendant  by  reason  thereof. 
That  such  agreement  was  made  with  the  said  Lenze  at  the  said  time,  and 
agreed  to  by  said  Lenze,  for  and  in  consideration  of  this  defendant  grant- 
ing him,  said  plaintiff,  the  permission  to  remove  said  building,  instead  of 
said  defendant  doing  the  same  at  plaintiff's  cost." 

This  can  avail  the  city  nothing.  By  a  wrongful  act  the  city  created 
the  necessity  that  resulted  in  the  destruction  of  the  building.  It  is  a  vain 
effort  to  contract  the  city  out  of  her  liability  for  damages.  The  alleged 
consideration  for  the  agreement  is  the  privilege  granted  Lenze  to  tear 
down  his  own  house,  or  exempt  the  city  from  harm  in  doing  so, — a  build- 
ing he  had  lawful  right  to  put  upon  his  lot  without  the  consent  of  the  city 
authorities.     This  is  no  consideration,  and  the  alleged  agreement  is  to- 
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tally  wanting  in  mutuality.  For  the  want  of  mutuality  and  a  valid  con- 
sideration to  support  it,  the  agreement  is  void. 

It  follows  from  an  application  of  these  principles  to  the  following  in- 
structions given,  or  refused  to  be  given,  that  the  court  erred  when  it 
instructed  the  jury,  over  the  objection  of  Lenze :  — 

"If  the  jury  find  that  this  paper,  signed  by  Kasper  Lenze,  bearing  date 
July  29,  1867,  was  not  revoked  before  the  building  was  taken  down,  then 
the  city  had  a  right  to  proceed  and  tear  it  down  ;  and  although  the  jury 
should  find  that  this  building  was  torn  down  under  and  by  virtue  of  the 
order  and  judgment  of  the  police  court,  still  the  city  would  be  protected 
in  the  tearing  down  of  this  building,  if  this  paper  of  July  29,  1867,  had 
not  been  revoked," 

And  also  erred  when  it  refused,  on  the  request  of  Lenze,  to  instruct  the 
jury:  — 

"  That  the  city  of  Cleveland  was  bound  to  give  Kasper  Lenze  a  reason- 
able time  to  make  this  building  to  comply  with  the  fire  ordinance  of  May 
10, 1850,  said  right  to  be  exercised  by  said  Lenze  in  a  careful  and  prudent 


manner." 


And  "  that  if  the  building  was  standing  on  the  territory  lying  between 
Superior,  Ontario,  Water,  and  St.  Clair  streets  at  the  time  the  ordinance 
of  May  10,  1854,  was  passed  to  prevent  the  erection  of  wooden  buildings, 
&c.,  then  it  was  no  violation  of  that  ordinance  to  move  said  building  on 
said  territory  from  one  place  on  it  to  another  place  on  it." 

Judgment  of  the  district  court,  in  reversing  the  common  pleas  court, 
affirmed. 

Scott,  Chief  Judge,  Day,  Wbight,  and  Johnson,  JJ.,  concurred. 


SUPREME  COURT  OP  THE  UNITED  STATES. 

[OoTOBBB  Term,'  1876.] 

PATENT.  —  CHANGE    OF    MATERIAL.  —  NOVELTY.  —  REISSUE.  —  ABAN- 
DONMENT. 

SMITH  V.  GOODYEAR  DENTAL  VULCANITE  CO. 

Mere  change  of  material  does  not  constitute  invention.  But  where  the  result  of  the 
substitution  of  one  material  for  another  is  a  superior  product,  —  one  having  new  capa- 
bilities and  function  s, —  the  substitution  amounts  to  invention.  HotcJikiss  v.  Green- 
wood and  analogous  cases  expounded. 

To  show  want  of  novelty  in  an  invention  the  proofs  must  establish  a  prior  use  of  that 
which  is  in  substance  the  same  as  the  thing  patented. 

Mere  amplification  of  an  original  specification  will  not  invalidate  a  reissue. 

A  delay  of  nine  years  in  pressing  an  application  held  not  to  be  abandonment. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  District 
of  Massachusetts. 
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Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

A  brief  review  of  the  history  and  nature  of  the  patent  which  the  com- 
plainants allege  has  been  infringed  will  aid  materially  in  solving  the 
qaestions  presented  by  this  appeal.  On  the  14th  day  of  May,  1852,  Dr. 
John  A.  Cummings,  a  dentist  of  Boston,  filed  in  the  patent  office  a  caveat 
to  protect  an  invention  he  claimed  to  have  made,  of  certain  new  and 
useful  improvements  in  the  setting  and  plates  of  artificial  sets  of  teeth. 
The  description  accompanying  the  caveat  indicated  with  very  consider- 
able clearness  what  the  alleged  invention  was,  and  the  objects  sought  to 
be  gained  by  it.  The  improvement  was  declared  to  "  consist  in  forming 
the  plate,  and  also  the  gums  in  which  the  teeth  are  inserted,  of  rubber 
or  some  other  elastic  substance,  so  compounded  with  sulphur,  lead,  and 
other  similar  substances  as  to  form  a  hard  gum,  or  whalebone  gum,  rigid 
enough  for  the  purposes  of  mastication,  and  pliable  enough  to  yield  a  Ut- 
tle  to  the  mouth."  "  By  this  improvement,"  the  caveator  said,  "  the  teeth 
can  be  easily  baked  into  the  gums  which  form  one  piece  with  the  plate." 
Subsequently,  on  the  12th  of  April,  1855,  he  applied  for  a  patent,  re- 
citing in  his  application  that  he  had  previously  entered  a  caveat.  His 
accompanying  specification  declared  the  invention  to  consist  in  ^^  forming 
the  pmte  and  gums  to  which  the  teeth  are  attached,  of  rubber  or  some 
other  elastic  material,  so  indurated  as  to  be  rigid  enough  for  the  purpose 
of  mastication,  and  pliable  enough  to  yield  a  little  to  the  motions  of  the 
mouth,  and  in  one  piece,  the  teeth  being  imbedded  in  the  elastic  material 
while  the  material  is  in  a  soft  condition,  and  then  baked  with  the  gums 
and  plate,  so  that  the  teeth,  gums,  and  plate  will  all  be  connected,  f orm- 
bg,  as  it  were,  one  piece."  This  application  for  a  patent  was  rejected 
on  the  19th  of  May  next  following,  and  the  applicant  was  referred  to 
two  printed  publications,  one  suggesting  the  use  of  gutta  percha  as  a 
base  for  artificial  sets  of  teeth,  and  the  other  suggesting  pastes,  analogous 
to  porcelain  paste,  as  well  as  gutta  percha.  Cummings  then  amended 
his  specification  by  striking  out  all  reference  to  gutta  percha  or  other 
merely  elastic  material,  disclaiming  the  use  of  gutta  percha,  and  any 
material  which  is  merely  rendered  plastic  by  heat  and  hardened  by  cool- 
ing, and  he  claimed  the  improvement  in  sets  of  mineral,  or  other  arti- 
ficial  sets  of  teeth,  which  consists  in  combining  the  teeth  with  a  rubber 
plate  and  gums,  which,  after  the  insertion  of  the  teeth,  are  vulcanized 
by  Goodyear's  process,  or  any  other  process,  forming  thereby  a  cheap, 
durable,  and  elastic  substitute  for  the  gold  plates  theretofore  used.  This 
amendment,  however,  proved  ineffectual.  The  application  for  a  patent 
was  again  rejected,  and  a  third  rejection  followed  a  reconsideration  for 
which  the  applicant  had  asked.  This  third  rejection  was  on  the  3d  day 
of  February,  1866.  From  that  time  onward  for  several  years,  indeed 
until  the  patent  was  finally  granted,  the  evidence  very  satisfactorily 
shows  that  Dr.  Cummings  was  in  a  condition  of  extreme  poverty,  utterly 
unable  to  bear  the  necessary  expenses  of  prosecuting  his  case  further. 
But  he  did  not  withdraw  his  application.  He  did  not  ask  for  a  return  of 
part  of  the  fee  he  had  paid,  nor  by  any  act  of  his  did  he  indicate  acquies- 
cence in  the  unfavorable  action  of  the  patent  office.  On  the  contrary, 
he  continued  to  assert  his  expectation  of  ultimately  obtaining  a  patent, 
formed  plans  for  his  own  action  after  it  should  be  obtained,  and  com- 
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plained  of  what  he  supposed  to  be  the  negligence  of  his  solicitor.  The 
proof  of  his  extreme  poverty  is  ample.  His  ill-health  interfered  with 
his  working  saccessfully  in  the  line  of  his  profession,  and  his  family  was 
subjected  to  great  privations.  He  seems  never  to  have  had  any  con- 
siderable money.  He  borrowed  sometimes  small  sums  to  purchase  under- 
clothing for  himself.  He  made  frequent  applications  to  his  friends  for 
advances  to  enable  him  to  prosecute  his  application  for  a  patent,  offering 
as  a  compensation  for  such  advances,  sometimes  one  quarter  and  some- 
times one  half  of  the  patent  when  obtained.  He  appears  never  to  have 
remitted  his  efforts  until,  in  1864,  he  induced  Dr.  Flagg,  who  had  been 
his  partner  in  former  years,  and  Dr.  Osgood  to  advance,  first,  one  hun- 
dred dollars,  and  afterwards,  seven  hundred  and  twenty  dollars,  by 
means  of  which  the  patent  was  obtained.  Even  then  he  had  not  the 
twenty  dollars  necessary  to  be  paid  when  it  was  allowed.  For  the  as- 
sistance he  thus  received  he  gave  one  quarter  of  his  invention.  Before 
this  time,  between  the  third  rejection  of  his  application  and  his  obtain- 
ing the  advances  mentioned,  everything  was  done  which  was  within  his 
power.  In  February,  1869,  in  the  midst  of  his  pecuniary  embarrass- 
ments, his  solicitor  applied  to  the  patent  office,  not  for  a  return  of  any 
portion  of  the  fee  paid,  nor  for  a  withdrawal  of  the  application,  but  that 
the  specification  and  one  drawing  might  be  sent  to  him.  This  request 
was  refused.  An  attempt  was  then  made  for  an  appeal  to  the  board,  but 
that  not  being  allowed  by  the  commissioner,  nothing  further  was  done  in 
the  patent  office  until  the  applicant  was  enabled,  by  the  funds  obtained 
from  Drs.  Flagg  and  Osgood,  to  renew  his  endeavors.  Then,  on  the  1st  of 
March,  1864,  he  presented  a  petition  for  the  grant  of  a  patent  to  himself 
for  the  same  invention  which  he  had  endeavored  to  secure  in  1865  (the 
application  for  which  remained  in  the  office  un withdrawn),  and  accom- 
panied his  petition  with  a  specification  and  drawings  corresponding 
exactly  with  those  he  had  previously  made.  This  final  effort  was  suc- 
cessful. The  office  practically  acknowledged  that  the  prior  rejection  had 
been  an  error,  and  declared  that  in  justice  to  his  rights  as  an  inventor, 
the  admission  of  his  claim,  limited  to  the  use  of  hard  rubber  or  vulcanite, 
as  he  had  before  limited  it,  would  not  be  objected  to.  Accordingly  the 
patent  was  granted  on  the  7th  of  June,  1864,  and  by  sundry  conveyances 
it  subsequently  became  vested  in  the  complainants.  Two  surrenders  and 
reissues  have  since  been  made,  the  last  dated  March  21,  1865,  and  it  is 
for  an  alleged  infringement  of  this  second  reismie  that  the  present  suit 
has  been  brought.  The  bearing  of  this  history  upon  the  merits  of  the 
controversy  will  appear  as  we  proceed  to  examine  the  several  defences 
set  up. 

Among  these  the  one  perhaps  most  earnestly  urged  is  the  averment 
that  the  device  described  in  the  specification  was  not  a  patentable  inven- 
tion, but  that  it  was  a  mere  substitution  of  vulcanite  for  other  materials 
which  had  previously  been  employed  as  a  base  for  artificial  sets  of  teeth, 
a  change  of  one  material  for  another  in  the  formation  of  a  product.  If 
this  is  in  truth  all  that  the  thing  described  and  patented  was  ;  if  the  de- 
vice was  merely  the  employment  of  hard  rubber  for  the  same  use,  in 
substantially  the  same  manner  and  with  the  same  effect  that  other  sub- 
stances had  been  used  for  in  the  manufacture  of  the  same  articles,  it  may 
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be  conceded  that  it  constitated  no  invention.  So  much  is  decided  in 
Hotchkiii  V.  Greenwood^  11  How.  248.  But  such  is  not  our  under- 
standing of  the  device  described  and  claimed.  In  the  specification  it  is 
declared  that  the  invention  "  consists  in  forming  the  plate  to  which  the 
teeth,  or  teeth  and  gums,  are  attached,  of  hard  rubber,  or  vulcanite,  so 
called,  —  an  elastic  material  possessing  and  retaining  in  use  sufficient 
rigidity  for  the  purpose  of  mastication,  and  at  the  same  time  being 
pliable  enough  to  yield  a  little  to  the  motions  of  the  mouth."  This  is 
immediately  followed  by  a  description  of  the  manner  of  the  proposed  use, 
that  is,  of  making  the  hard  rubber  plates ;  and  the  claim,  as  stated,  is 
**the  plate  of  hard  rubber,  or  vulcanite,  or  its  equivalent,  for  holding 
artificial  teeth,  or  teeth  and  gums,  substantially  as  described,"  that  is, 
plainly  formed  as  described.  The  invention,  then,  is  a  product  or  man- 
ufacture made  in  a  defined  manner.  It  is  not  a  product  alone  separated 
fronoi  the  process  by  which  it  is  created.  The  claim  refers  in  terms  to 
the  antecedent  description,  without  which  it  cannot  be  understood.  The 
process  detailed  is  thereby  made  as  much  a  part  of  the  invention  as  are 
the  materials  of  which  the  product  is  composed.  We  shall  not  quote  at 
large  the  description  of  the  mode  of  making  the  plate.  Such  a  quota- 
tion would  unnecessarily  prolong  this  opinion.  It  plainly  shows  a  pur- 
pose of  the  inventor  to  secure  what  had  not  been  secured  before,  —  a  com- 
bination of  a  plate  with  artificial  teeth,  or  with  gums  and  teeth,  in  such 
a  manner  as  to  be  free  from  the  objections  and  defects  or  inconveniences 
attending  the  method  before  practised  of  attaching  such  teeth  to  a 
metallic  plate  fitted  to  the  roof  of  the  mouth.  Some  of  these  objections 
are  stated  —  such  as  expense,  hurting  the  mouth,  impeding  mastication, 
and  obstruction  to  perfect  articulation.  In  carrying  out  the  purpose 
proposed  the  materials  employed  were  all  old.  The  teeth,  the  wax,  the 
plaster,  the  molds,  the  soft  rubber,  and  the  hard  rubber  were  none  of 
them  new.  It  is  also  true  that  the  steps  in  the  process  were  not  all  new. 
Plaster  had  been  used  for  formation  of  molds.  The  process  of  forming 
a  plate  by  the  use  of  such  molds  was  well  known,  and  so  was  the  process 
of  converting  a  vulcanizable  compound  into  vulcanite  by  heating  it  and 
allowing  it  to  cool  in  molds.  But  the  process  of  Dr.  Cummings  extended 
beyond  the  use  of  known  materials  and  the  employment  of  the  processes 
mentioned.  It  was  vulcanizing  soft  rubber  in  a  mold  and  in  contact 
with  artificial  teeth  inserted  in  place  into  it  while  it  remained  in  a  soft 
condition.  It  was  well  described  by  the  circuit  judge  as  '^  the  making  of 
a  vulcanite  dental  plate  out  of  vulcanizable  compound,  into  which  the 
teeth  were  imbedded  in  its  plastic  condition,  and  the  rubber  compound, 
with  the  teeth  thus  imbedded  in  it,  afterwards  vulcanized  by  heat,  so 
that  the  teeth,  gums,  and  plate  should  be  perfectly  joined  without  any 
intervening  crevices,  and  the  plate  should  possess  the  quality  of  hard 
rubber  or  vulcanite."  The  combination  thus  resulted  in  a  manufacture 
which  was  ^^  one  piece."  If,  then,  the  claim  be  read,  as  it  should  be,  in 
connection  with  the  preceding  part  of  the  specification,  and  construed  in 
the  light  of  the  explanation  which  that  gives,  the  invention  claimed  and 
patented  is  ^^  a  set  of  artificial  teeth  as  a  new  article  of  manufacture, 
consisting  of  a  plate  of  hard  rubber,  with  teeth,  or  teeth  and  gums, 
secured  thereto  in  the  manner  described  in  the  specification,  by  imbed- 
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ding  the  teeth  and  pins  in  a  vulcanizable  compound,  so  that  it  shall  sur- 
round them  while  it  is  in  a  soft  state,  before  it  is  vulcanized,  and  so  that 
when  it  has  been  Yulcanized  the  teeth  are  firmly  and  inseparably  secured 
in  the  vulcanite,  and  a  tight  joint  is  eflEected  between  them,  the  whole 
constituting  but  one  piece."  It  is  evident  this  is  much  more  than  employ- 
ing hard  rubber  to  perform  the  functions  that  had  been  performed  by 
other  materials,  such  as  gold,  silver,  tin,  platinum,  or  gutta  percha.  A 
new  product  was  the  result,  differing  from  all  that  had  preceded  it,  not 
merely  in  degree  of  usefulness  and  excellence,  but  differing  in  kind,  hav- 
ing new  uses  and  properties.  It  was  capable  of  being  perfectly  fitted 
to  the  roof  and  alveolar  processes  of  the  mouth.  It  was  easy  for  the 
wearer,  and  favorable  for  perfect  articulation.  It  was  light  and  elastic, 
yet  suflBciently  strong  and  firm  for  the  purposes  of  mastication.  The 
teeth,  gums,  and  plate  constituting  one  piece  only,  there  were  no  crev- 
ices between  the  teeth  and  their  supporters  into  which  food  could  gather 
and  where  it  could  become  offensive,  and  there  could  be  no  such  crev- 
ices so  long  as  the  articles  lasted.  They  were  unaffected  by  any  chem- 
ical action  of  the  fluids  of  the  mouth.  Besides  all  this,  they  were 
very  inexpensive  as  compared  with  other  arrangements  of  artificial  teeth. 
To  us  it  seems  not  too  much  to  say  that  all  these  peculiarities  are  suffi- 
cient to  warrant  the  conclusion  that  the  device  was  different  in  kind  or 
species  from  all  other  devices.  We  cannot  resist  the  conviction  that  de- 
vising and  forming  such  a  manufacture  by  such  a  process  and  of  such 
materials  was  invention.  More  was  needed  for  it  than  simply  mechanical 
judgment  and  good  taste.  Were  it  not  so,  hard  rubber  would  doubtless 
have  been  used  in  the  construction  of  artificial  sets  of  teeth,  gums,  and 
plates  long  before  Cummings  applied  for  his  patent.  To  find  a  material, 
with  a  mode  of  using  it,  capable  of  being  combined  with  the  teeth  in 
such  a  manner  as  to  be  free  from  the  admitted  faults  of  all  other  known 
combinations,  had  been  an  object  long  and  earnestly  sought.  It  had 
been  a  subject  for  frequent  discussion  among  dentists  and  in  scientific 
journals.  The  properties  of  vulcanite  were  well  known,  but  how  to  make 
use  of  them  for  artificial  sets  of  teeth  remained  undiscovered  and  appar- 
ently undiscoverable  until  Cummings  revealed  the  mode.  But  when  re- 
vealed its  value  was  soon  recognized,  and  no  one  seems  to  have  doubted 
that  the  resulting  manufacture  was  a  new  and  most  valuable  invention. 
The  eminent  dentists  and  experts  examined  in  this  case  uniformly  speak 
of  it  as  such.  Not  one  has  ventured  to  testify  that  it  was  not  an  inven- 
tion. They  speak  of  it  as  "  a  novel  and  desirable  thing ;  "  as  "  the 
greatest  improvement  in  dentistry  "  made  in  many  years,  and  as  an  in- 
vention which  is  "  a  great  benefaction  to  mankind  whereby  both  health 
and  comfort  are  promoted."  The  evidence  also  shows  that  it  has  wrought 
a  revolution  in  dental  practice,  and  that  many  thousands  of  operators  are 
using  it  in  preference  to  older  devices.  All  this  is  sufficient,  we  think, 
to  justify  thie  inference  that  what  Cummings  accomplished  was  more  than 
a  substitution  of  one  material  for  another,  —  more  than  the  exercise  of 
mechanical  judgment  and  taste,  —  that  it  was,  in  truth,  invention.  Un- 
doubtedly the  results  or  consequences  of  a  process  or  manufacture  may 
in  some  cases  be  regarded  as  of  importance  when  the  inquiry  is  whether 
the  process  or  manufacture  exhibits  invention,  thought,  and  ingenuity. 
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Webster,  on  the  subject  matter  of  patents,  page  30,  says :  "  The  utility 
of  the  change,  as  ascertained  by  its  consequences,  is  the  real  practical 
test  of  the  sufficiency  of  an  invention ;  and  since  the  one  cannot  exist 
without  the  other,  the  existence  of  the  one  may  be  presumed  on  proof  of 
the  existence  of  the  other.  Where  the  utility  is  proved  to  exist  in  any 
degree,  a  sufficiency  of  invention  to  support  the  patent  must  be  pre- 
sumed." We  do  not  say  the  single  fact  that  a  device  has  gone  into 
general  use  and  has  displaced  other  devices  which  had  previously  been 
employed  for  analogous  uses  establishes  in  all  cases  that  the  later  device 
involves  a  patentable  invention.  It  may,  however,  always  be  considered, 
and  when  the  other  facts  in  the  case  leave  the  question  in  doubt,  it  is 
sufficient  to  turn  the  scale.     . 

We  have,  therefore,  considered  this  branch  of  the  case  without  partic- 
ular reference  to  ffotehkisa  v.  Greenwood^  11  How.  248.  The  patent  in 
that  case  was  for  an  improvement  in  making  door  and  other  knobs  for 
doors,  locks,  and  furniture,  and  the  improvement  consisted  in  making 
them  of  clay  or  porcelain,  in  the  same  manner  in  which  knobs  of  iron, 
brass,  wood,  or  glass  had  been  previously  made.  Neither  the  clay  knob 
nor  the  described  method  of  attaching  it  to  the  shank  was  novel.  The 
improvement,  therefore,  was  nothing  more  than  the  substitution  of  one 
material  for  another  in  constructing  an  article.  The  clay  or  porcelain 
door-knob  had  no  properties  or  functions  which  other  door-knobs  made  of 
different  materials  had  not.  It  was  cheaper  and  perhaps  more  durable, 
but  it  could  be  applied  to  no  new  use,  and  it  remedied  no  defects  which 
existed  in  other  knobs.  Hence  it  was  ruled  that  the  alleged  improvement 
was  not  a  patentable  invention.  The  case  does  decide  that  employing 
one  known  material  in  place  of  another  is  not  invention,  if  the  result  be 
only  greater  cheapness  and  durability  of  the  product.  But  this  is  all. 
It  does  not  decide  that  no  use  of  one  material  in  lieu  of  another  in  the 
formation  of  a  manufacture  can,  in  any  case,  amount  to  invention  or  be 
the  subject  of  a  patent.  If  such  a  substitution  involves  a  new  mode  of 
construction,  or  develops  new  uses  and  properties  of  the  article  formed, 
it  may  amount  to  invention.  The  substitution  may  be  something  more 
than  formal.  It?  may  require  contrivance,  in  which  case  the  mode  of  mak- 
ing it  would  be  patentable,  or  the  result  may  be  the  production  of  an 
analogous  but  substantially  different  manufacture.  This  was  intimated 
very  clearly  in  the  case  of  Hicks  v.  Kehey^  18  Wall.  670,  where  it  was 
said  '^  the  use  of  one  material  instead  of  another  in  constructing  a  known 
machine  is,  in  most  cases^  so  obviously  a  matter  of  mere  mechanical  judg- 
ment, and  not  of  invention,  that  it  cannot  be  called  an  invention,  unless 
some  new  and  useful  result,  as  increase  of  efficiency,  or  a  decided  saving 
in  the  operation,  be  obtained."  But  where  there  is  some  such  new  and 
useful  result,  where  a  machine  has  acquired  new  functions  and  useful 
properties,  it  may  be  patentable  as  an  invention,  though  the  only  change 
made  in  the  machine  has  been  supplanting  one  of  its  materials  by  another. 
This  is  true  of  all  combinations,  whether  they  be  of  materials  or  proc- 
esses. In  Crane  v.  Price^  1  Webster's  Patent  Cases,  393,  where  the  whole 
invention  consisted  in  the  substitution  of  anthracite  for  bituminous  coal 
in  combination  with  a  hot-air  blast  for  smelting  iron  ore,  a  patent  for  it 
was  sustained.     The  doctrine  asserted  was,  that  if  the  result  of  the  sub- 
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stitution  was  a  new,  a  better,  or  a  cheaper  article,  the  introduction  of  the 
substituted  material  into  an  old  process  was  patentable  as  an  invention. 
This  case  has  been  doubted,  but  it  has  not  been  overruled,  and  the  doubts 
have  arisen  from  the  uncertainty  whether  any  new  result  was  obtained  by 
the  use  of  anthracite.  In  Kneasa  v.  The  Schuylkill  Bank^  4  Wash.  C.  C. 
9,  the  use  of  steel  plates  instead  of  copper  for  engraving  was  held  patent- 
able. So  has  been  the  flame  of  gas  instead  of  the  flame  of  oil  to  finish 
cloth.  These  cases  rest  on  the  fact  that  a  superior  product  has  been  the 
result  of  the  substitution,  —  a  product  that  has  new  capabilities  and  that 
performs  new  functions.  So  in  the  present  case  the  use,  in  the  manner 
described,  of  hard  rubber  in  lieu  of  the  materials  previously  used  for  a 
plate,  produced  a  manufacture  long  sought  but  never  before  obtained :  a 
set  of  artificial  teeth,  light  and  elastic,  easily  adapted  to  the  contour  of  the 
mouth,  flexible,  yet  firm  and  strong ;  consisting  of  one  piece,  with  no 
crevices  between  the  teeth  and  the  plate ;  impervious  to  the  fluids  of  the 
mouth,  unaffected  by  the  chemical  action  to  which  artificial  teeth  and 
plates  are  subjected  when  in  place,  clean  and  healthy,  —  peculiarities 
which  distinguish  it  from  everything  that  had  preceded  it.  These  differ- 
ences, in  our  opinion,  are  too  many  and  too  great  to  be  ascribed  to  mere 
mechanical  skill.  They  may  justly  be  regarded  as  the  results  of  inventive 
effort,  and  as  making  the  manufacture  of  which  they  are  attributes  a  novel 
thing  in  kind,  and  consequently  patentable  as  such. 

A  second  objection  urged  by  the  defendant  against  the  validity  of  Jthe 
complainant's  patent  is  alleged  want  of  novelty  of  the  invention,  and  a 
strenuous  effort  has  been  made  to  convince  us  that,  although  hard  rubber 
had  not  been  used  in  the  manner  described  for  the  production  of  the 
manufacture,  equivalent  materials  and  processes  had  been,  and  that  a 
plate  substantially  the  same  as  that  of  Dr.  Cummings  had  been  made  be- 
fore his  improvement.  We  are  not,  however,  convinced.  The  patent 
itself  is  primd  facie  evidence  that  the  patentee  was  the  first  inventor,  at 
least  it  casts  upon  him  who  denies  it  the  burden  of  sustaining  his  denial 
by  proof.  We  do  not  find  such  proof  in  the  case.  Though  the  patent 
was  not  granted  until  June  7,  1864,  the  invention  was  completed  at  least 
as  early  as  April  12,  1855,  when  the  application  for  a  patent  was  made. 
Indeed,  as  we  have  noticed,  a  caveat  to  protect  it  was  filed  on  the  11th  of 
May,  1852,  which  clearly  foreshadowed  the  invention.  Yet,  taking  the 
spring  of  1855  as  the  time  when  it  was  completed,  we  find  nothing  in  the 
proofs  to  justify  a  conclusion  that  Dr.  Cummings  was  not  the  first  inven- 
tor. It  would  answer  no  good  purpose  to  review  the  voluminous  evidence 
supposed  to  bear  upon  this  branch  of  the  case.  We  shall  refer  only  to 
that  which  is  deemed  most  important,  and  which  has  been  most  pressed 
upon  us  in  this  argument.  Of  the  English  patent  of  Charles  Goodyear 
it  is  enough  to  say  that,  though  the  provisional  specification  was  filed 
March  14, 1856,  the  completed  specification  was  not  until  the  11th  of  Sep- 
tember following.  It  was,  therefore,  on  the  last-mentioned  date  that  the 
invention  was  patented. 

The  experiments  made  by  George  E.  Hawes,  it  must  be   admitted, 
closely  resembled  the  process  described  in  the  reissued  patent  to  the  com- 

{>lainant8.     He  cast  in  molds  sets  of  teeth  on  a  tin  base,  in  a  manner  very 
ike  that  in  which  the  vulcanite  plate  is  formed  by  the  Cummings  proc- 
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CSS.  But  the  experiments  resulted  in  nothing  practical.  Hawes  cast 
sets  of  teeth  for  the  lower  jaw  only,  the  weight  of  the  metal  making  the 
plate  unfit  for  the  upper.  In  consequence  of  the  shrinkage  of  the  metal 
in  cooling,  a  tight  joint  could  not  be  obtained  between  the  teeth  and  the 
base.  The  sets  were,  therefore,  liable  to  become  offensive  in  consequence 
of  deposits  of  food  and  the  secretions  of  the  mouth  in  the  crevices.  The 
shrinkage  also  prevented  a  close  fitting  of  the  plate  to  the  roof  of  the 
mouth,  and  the  tin  base  was  affected  by  the  chemical  action  of  the  secre- 
tions. In  consequence  of  these  and  other  objections  the  manufacture  was 
soon  abandoned,  and  it  may  properly  be  considered  an  abandoned  experi- 
ment. It  not  only  was  not  the  same  manufacture  as  that  of  Cummings, 
but  it  was  not  suggestive  of  it ;  and  Dr.  Hawes,  who  cast  the  tin  plates, 
testifies  that  the  use  of  vulcanite  for  dental  purposes  is  the  greatest  im- 
proTement  in  his  profession  that  he  knew  of  in  twenty-five  years.  He 
adds  ^'  that  vulcanite  may  be  used  by  dentists  in  many  ways  which  could 
not  be  accomplished  by  tin  or  platinum."  In  his  opinion,  therefore,  the 
cast  tin  base  was  not  substantially  the  same  thing  as  the  Cummings  man- 
ufacture. So,  also.  Dr.  Royce,  who  cast  plates  of  tin  for  artificial  teeth 
in  a  manner  very  similar  to  that  of  Dr.  Hawes,  testifies  that  the  solid  tin 
base  was  found  practically  unfit  for  the  purpose,  except  in  rare  instances. 
He  made  but  a  few  sets,  none  after  1850,  and  adopted  the  vulcanite, 
agreeing  to  pay  for  a  license  to  use  it  in  manufacturing  dental  plates. 

We  need  go  no  farther  into  a  consideration  of  the  various  devices  and 
publications  offered  to  show  that  the  manufacture  patented  was  known 
before  Cummings  invented  it.  Suffice  it  to  say,  that  none  of  them,  in 
our  opinion,  suggest  or  exhibit  in  substance  such  a  manufacture.  The  de- 
fence of  want  of  novelty  is,  therefore,  not  sustained. 

It  is  further  insisted  by  the  defendant  that  the  reissued  patent  on 
which  this  suit  is  founded  is  not  a  patent  for  the  same  invention  which 
was  described  in  the  specification  of  the  original  patent,  and,  therefore, 
that  the  reissue  is  unauthorized  and  void.  To  sustain  this  position  the 
defendant  must  overcome  the  presumption  against  him  arising  from  the 
decision  of  the  commissioner  of  patents  in  granting  the  issue,  and  tliis  he 
can  do  only  by  showing  from  a  comparison  of  the  original  specification 
with  that  of  the  reissue  that  the  former  does  not  substantially  describe 
what  is  described  and  claimed  in  the  latter.  This  must  plainly  appear 
before  we  can  be  justified  in  pronouncing  the  reissued  patent  void.  But 
this,  in  our  judgment,  does  not  appear.  The  first  specification  describes 
a  set  of  artificial  teeth  having  a  hard-rubber  plate  made  by  a  process  sub- 
stantially the  same  as  that  indicated  in  the  later  patent.  The  description 
of  the  process  is  not  quite  so  minute,  but  it  is  sufficiently  full  to  be  under- 
stood and  to  enable  an  operator  to  make  the  manufacture.  Certainly  it 
is  not  another  process,  and  as  its  result  is  the  same,  it  is  impossible  to 
hold  that  the  reissued  patent  is  for  a  different  invention  from  the  one  pro- 
tected by  the  original  patent.  It  is  true  the  specification  of  the  reissue 
describes  also  another  process  not  described  in  the  specification  of  the  first, 
namely,  a  mode  of  making  the  molds,  but  that  is  not  claimed  as  a  part  of 
the  invention. 

The  remaining  defences  to  the  bill  rest  mainly  on  the  assumption  that 
the  new  petition  presented  to  the  patent  office  in  1864  cannot  be  regarded 
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as  a  continuation  of  the  application  made  for  a  patent  on  the  12th  of 
April,  1855.  But  this  cannot  be  conceded.  The  history  of  the  applica- 
tion, as  we  have  given  it,  forbids  such  an  assumption.  No  act  of  Cum- 
mings  amounted  to  a  withdrawal  of  his  first  petition  or  to  an  acquies- 
cence in  its  rejection.  It  is  true,  he  filed  a  second  petition  in  1864,  but 
he  accompanied  it  with  substantially  the  specification  that  remained  in 
the  oflBce,  and  with  the  same  drawings.  It  was  a  mode  of  procuring  an- 
other consideration  of  his  rejected  claim,  and  the  commissioner  regarded 
it  as  such.  The  Act  of  March  2, 1861,  gave  him  authority  thus  to  regard 
it.  He  replied  to  the  application,  that  his  claim  was  embraced  in  an  ap- 
plication filed  by  him  in  1855,  and  rejected  for  want  of  novelty,  admitted 
that  it  had  been  improperly  rejected,  and  suggested  an  amendment  to 
make  it  correspond  with  his  former  amended  claim.  It  is  impossible,  in 
view  of  these  facts,  to  regard  the  effort  to  obtain  a  new  patent  in  1864  as 
a  new  and  independent  application,  disconnected  from  the  application 
made  in  1855.  It  was  but  one  stage  in  a  continuous  effort.  In  Q-odfrey 
V.  JSames^  1  Wall.  317,  the  first  application  was  actually  withdrawn  and 
a  new  petition  was  presented  at  the  time  of  the  withdrawal,  with  a 
different  description  of  the  invention;  but  as  the  thing  patented  un- 
der the  second  might  have  been  engrafted  as  an  amendment  of  the 
first,  it  was  ruled  that  all  the  proceedings  constituted  one  application. 
This  court  said :  "If  a  party  choose  to  withdraw  his  application  for  a 
patent,  and  pay  the  forfeit,  intending  at  the  time  of  such  withdrawal  to 
file  a  new  petition,  and  he  accordingly  does  so,  the  two  petitions  are  to 
be  considered  parts  of  the  same  transaction,  and  both  as  constituting  one 
continuous  application."  We  are  not  aware  that  filing  a  second  petition 
for  a  patent,  after  the  first  has  been  rejected,  has  ever  been  regarded  as 
severing  the  second  application  from  the  first,  and  depriving  the  appli- 
cant of  any  advantage  he  would  have  enjoyed  had  the  patent  been 
granted  without  a  renewal  of  the  application.  The  contrary  was  decided 
by  the  circuit  court  for  the  Southern  District  of  Ohio,  in  Bell  v.  Daniels^ 
1  Fisher,  372,  and  in  Blcmdy  v.  Griffith  et  al.  3  Fisher,  609.  And  these 
decisions  are  founded  in  justice  and  sound  reason. 

If  then,  as  we  think  it  must  be  held,  the  proceeding  to  obtain  the  pat- 
ent was  a  continuous  one  from  1855  until  it  was  granted ;  if  the  appli- 
cation of  1855  is  not  severable  from  the  proceedings  of  1864,  there  is  no 
foundation  whatever  for  the  allegation  that  the  invention  was  abandoned 
to  the  public,  and  that  it  was  in  public  use  or  on  sale  for  more  than  two 
yeara  before  the  inventor's  application.  The  first  use  of  it  proved,  by 
any  other  than  Dr.  Cummings,  was  in  1859,  and  there  is  no  evidence 
that  this  was  with  his  consent.  And  the  truth  respecting  his  health  and 
pecuniary  condition,  together  with  his  constant  efforts  to  obtain  the  neces- 
sary means  to  prosecute  his  right,  rebuts  all  presumption  that  he  ever 
abandoned,  actually  or  constructively,  either  his  invention  or  his  applica- 
tion for  a  patent.  That  he  never  intended  an  abandonment  of  his  inven- 
tion is  perfectly  clear,  and  it  was  not  his  fault  that  granting  the  patent 
was  so  long  delayed. 

The  conclusion  of  the  whole  matter  is,  that  the  patent  is  a  valid  one, 
and,  therefore,  that  the  decree  of  the  circuit  court  should  be  affirmed. 

ITie  decree  qf  the  circuit  court  is  c^rmed. 
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Mr.  Justice  Bradley  dissenting.  I  dissent  from  the  judgment  of  the 
court  in  this  case,  on  the  ground  that  the  patentee  having  duly  made  his 
application  for  a  patent  in  1856,  and  the  same  having  been  three  times 
rejected,  must  be  considered  as  having  abandoned  the  same,  inasmuch  as 
no  further  effort  was  made  to  obtain  a  patent  until  eight  years  after- 
wards, without  any  pretence  that  the  patentee  was  engaged  in  perfect- 
ing his  invention,  and  in  the  mean  time  the  invention  which  he  claims  as 
bis  had  come  into  general  public  use.  The  application  for  a  patent  made 
in  1864  was  a  new  and  independent  application,  and  should  be  treated  as 
such.  As  the  public  had  enjoyed  the  use  of  the  invention  for  more  than 
two  years  prior  to  this  application,  the  patent  should  be  declared  invalid. 
Great  injustice  will,  in  my  judgment,  be  done  to  the  public  to  allow  a 
patent  obtained  under  such  circumstances  to  stand.  The  public  had  a 
right  to  suppose  that  no  further  application  would  be  made.  The  levy 
of  a  tribute  now  on  all  the  dentists  of  the  country  who  have  brought  the 

Slate  into  public  notice  and  use  seems  to  me  a  species  of  injustice.  The 
elay  of  the  patentee,  in  fact,  is  made  to  operate  to  his  benefit  instead  of 
his  prejudice ;  his  patent  being  made  to  run  eight  years  longer  than  it 
would  have  done  had  it  been  granted  when  first  applied  for.  So  that  the 
public  is  still  further  injured  by  sustaining  the  patent  as  finally  granted. 
It  is  too  common  a  case  that  associated  companies,  in  order  to  maintain 
some  valuable  monopoly,  look  about  to  see  what  abandoned  invention  or 
rejected  application,  or  ineffective  patent  can  be  picked  up,  revamped, 
and  carried  through  the  patent  office ;  and  by  the  aid  of  ingenious  ex- 
perts and  skilful  counsel  succeed  in  getting  the  desired  protection.  I 
think  that  the  courts  ought  to  be  strict  in  maintaining  the  rights  of  the 
public  in  such  cases.  And  the  present  case  seems  to  me  to  be  one  in 
which  we  ought  to  hold  the  patent  invalid  as  against  those  rights. 
Mr.  Justice  Miller  and  Mr.  Justice  Field  concur  in  this  opinion. 


SUPBEME   COUBT    OF    ILLINOIS. 

[September,  1876.] 

oohhon  carrier.  —  delay  in  transportation  caused  by  violence 

of  "  strikers." 

PITTSBURG,  FT.  WAYNE,  AND  CHICAGO  R.  W.  CO.  v.  HAZEN. 

A  common  carrier  is  liable  for  loss  or  iniury  caused  by  delay  resulting  from  the  refusal  of 
its  employees  to  do  duty;  but  is  not  liable  for  loss  or  injury  caused  by  delay  resulting 
from  tne  lawless  violence  of  former  employees  ^*  on  a  strike." 

The  appellee,  Hazen,  recovered  a  judgment  against  appellant  in  the 
superior  court  of  Cook  County.  Upon  appeal  to  this  court  the  said  judg- 
ment was  affirmed  (the  opinion  of  the  court  was  read  by  Craig,  J.,  and 
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will  be  found  below),  whereupon  the  appellant  petitioned  for  a  rehearing, 
which  was  granted,  and  the  former  opinion  reversed  and  judgment  entered 
for  appellant. 

The  following  is  the  opinion  announced  upon  the  first  hearing  in  this 
court:  — 

Craig,  J.  This  was  an  action  brought  by  Chester  Hazen,  in  the  supe- 
rior court  of  Cook  County,  against  appellants,  as  common  carriers,  to  re- 
cover damages  for  a  failure  to  safely  and  within  a  reasonable  time  carry 
from  Chicago  to  New  York  a  certain  quantity  of  cheese  and  butter. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  for  the  plain- 
tifif  for  $1,100.65.  The  court  overruled  a  motion  for  a  new  trial,  and  ren- 
dered judgment  upon  the  verdict. 

It  appears  from  the  evidence  preserved  in  the  record  that  on  the  10th 
of  December,  1870,  appellee  shipped  from  Chicago  to  New  York,  on  ap- 
pellants' freight  line,  thirty-five  thousand  pounds  of  cheese,  and  a  quan- 
tity of  butter,  under  an  agreement  made  at  Chicago  with  one  Nottingham, 
who  was  agent  of  appellants. 

The  cheese  did  not  arrive  in  New  York  until' the  28th  day  of  Decem- 
ber, which  made  seventeen  days  the  goods  were  upon  the  road. 

The  ordinary  or  usual  time  required  to  carry  goods  from  Chicago  to 
New  York  was  nine  or  ten  days. 

When  the  cheese  arrived  in  New  York,  it  was  badly  frozen.  From  the 
10th  to  the  23d  of  December,  the  weather  was  fine,  and  no  frost  to  dam- 
age or  freeze  the  cheese. 

The  evidence  shows  the  damage  to  the  cheese  was  f  1,100.55. 

It  also  appears,  from  the  evidence,  that  the  goods  were  detained  at 
Leavitsburg,  Ohio,  from  the  16th  to  the  22d  of  December. 

Upon  the  trial  of  the  cause,  the  appellants  offered  evidence  tending  to 
show  that  the  delay  of  the  goods  at  Leavitsburg,  and  the  consequent  fail- 
ure to  ship  and  deliver  to  New  York,  within  a  reasonable  time,  occurred 
on  account  of  a  brakesman's  strike  for  higher  wages,  on  two  divisions  of 
the  freight  line,  which  began  on  the  11th  of  December,  and  continued 
about  one  week  ;  that  the  strike  was  not  caused  through  the  fault  of  the 
railroad  company,  and  reasonable  efforts  were  made  to  induce  the  men  to 
retnrn  to  their  work,  or  employ  others  to  take  their  places. 

This  evidence  the  court  excluded  from  the  jury,  and  in  this  it  is  insisted 
the  court  erred. 

The  law  is  well  settled  that  a  common  carrier  is  required,  in  the  trans- 
portation of  goods,  to  ship  and  deliver  to  the  consignee  within  a  reasona- 
ble time,  and  a  failure  to  discharge  this  duty  renders  the  carrier  liable  for 
all  proximate  damages  that  result  from  a  failure  to  discharge  this  obliga- 
tion.    J.  C.  R.  R.  Co.  V.  McClellan,  64  111.  68. 

The  employees  of  a  railroad  company,  in  charge  of  trains  for  carrying 
of  passengers  and  transportation  of  freight,  are  held  out  to  the  public  by 
the  company  as  being  competent  to  discharge  the  duties  in  which  they  are 
severally  engaged.  So  far  as  the  public  is  concerned,  the  company  guar- 
antees the  fidelity  and  good  conduct  of  their  employees  in  matters  within 
the  scope  of  their  employment.  It  is  also  a  rule,  well  settled,  that  the 
company  is  liable  for  the  frauds  and  negligence  of  its  agents  and  employees 
in  the  course  of  their  employment.  Gralena  ^  Chicago  Union  JR.  &.  v. 
Moe,  18  III.  488  ;  Story  on  Agency,  sec.  462. 
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Then  upon  wliat  principle  the  company  can  shield  itself  from  liability 
to  the  public,  because  its  own  agent  or  employees  have  failed  to  discharge 
a  duty  that  he  or  they  may  owe  to  the  company,  we  are  at  a  loss  to  per- 
ceive. Many  of  the  accidents  which  occur  upon  a  passenger  train,  to  the 
life  or  limb  of  a  passenger,  for  which  the  company  are  required  to  respond 
in  damages,  are  to  be  traced  directly  to  the  failure  of  an  employee  to  dis- 
charge a  duty  restipg  upon  him ;  and  yet  the  doctrine  contended  for  by 
appellant,  when  carried  to  its  legitimate  extent,  would  relieve  the  company 
of  responsibility  in  any  case  where  the  accident  was  occasioned  by  the 
fault  of  an  employee  to  discharge  a  duty  to  the  company.  Nor  can  it 
make  any  difference  whether  the  strike  was  occasioned  through  the  fault 
of  the  company  or  the  brakesmen. 

That  was  a  matter  entirely  between  the  company  and  its  employees, 
with  which  appellee  was  in  no  manner  concerned,  and  on  account  of  which 
he  should  not  be  required  to  suffer  loss  upon  his  goods,  intrusted  to  the 
company  for  transportation. 

The  case  of  Blackstock  v.  The  New  York  ^  Erie  R.  R.  Co.  20  N.  Y.  48, 
is  in  point  on  the  question  involved.  In  that  case,  potatoes  were  shipped 
from  Steuben  County  to  New  York,  and  the  usual  time  for  transportation 
was  five  days.  The  potatoes  were  on  the  road  seventeen  days,  and  when 
delivered,  it  appeared  they  had  been  damaged  by  the  delay  on  the  road. 
The  delay  was  occasioned  by  a  strike  of  engineers  on  the  company's,  road, 
which  was  caused  by  the  adoption  of  a  certain  rule  by  the  company,  which 
the  court  found  to  be  a  reasonable  one.  The  court  said :  "  The  position 
that  the  defendants  are  not  responsible,  because  the  misconduct  of  their 
servants  was  wilful,  and  not  negligent,  cannot  be  sustained.  The  action 
is  not  brought  on  account  of  any  injury  done  to  the  property  by  the  engi- 
neers, but  for  an  alleged  non-performance  of  a  duty  which  the  defendants 
owed  to  the  owner  of  the  property.  If  the  inability  to  perform  was  oc- 
casioned by  the  default  of  persons  for  whose  conduct  they  are  responsible, 
they  must  answer  for  the  consequences,  without  regard  to  the  motives  of 

those  persons It  does  not  appear  that  any  blame  can  attach  to  any 

of  the  superior  officers  of  the  company.  Still  the  property  intrusted  to 
the  defendants  to  carry  has  been  lost  from  a  failure  on  their  part  to  per- 
form the  duty  with  which  they  were  charged,  and  the  only  answer  which 
they  are  able  to  make  to  the  demand  for  compensation  is,  that  the  failure 
was  caused  by  the  misconduct  of  their  servants.  This,  we  have  seen,  can- 
not avail  them  as  a  defence."  See,  also,  Michaels  v.  New  York  Cent.  jB. 
K  Co.  30  N.  Y. ;  Reed  v.  Spaulding,  30  N.  Y.  630. 

We  are  satisfied,  both  upon  principle  and  from  the  authorities,  that  the 
court  did  proper  in  rejecting  the  evidence  offered. 

Whether  the  delay  in  the  transportation  of  appellee's  goods,  which  oc- 
casioned the  damage,  resulted  from  the  railroad  company  or  from  the  re- 
fusal of  its  employees  to  discharge  their  duty,  in  either  event  the  company 
must  be  held  liable  for  the  damage  to  the  goods. 

It  is,  however,  insisted  that  the  court  excluded  evidence  which  tended  to 
prove  the  delay  was  caused  by  the  assaults  which  the  brakesmen  made 
upon  the  company's  trains  after  they  were  discharged,  and  not  in  the  em- 
ploy of  the  company,  aided  and  assisted  by  others  who  had  previously 
been  discbargecl  from  the  service  of  the  company.     The  question  seems 
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to  be  this :  Can  the  company  shield  itself  from  the  unlawful  acts  of  its 
employees,  for  the  reason,  that  after  the  trains  are  stopped  on  account  of 
the  refusal  of  the  laborers  to  perform  their  duty,  the  company  notify  them 
they  are  discharged  ? 

We  apprehend  the  excuse  offered  cannot  avail.  The  unlawful  acts  done 
after  they  are  notified  of  the  discharge  are  but  a  continuation  of  what  was 
done  before,  and  are  a  part  of  the  same  act;  and  those  that  the  employees 
induced  to  join  them  in  the  raid  upon  the  company's  trains,  while  they 
would  be  personally  liable  to  the  company  for  all  unlawful  acts,  yet  so  far 
as  the  rights  of  the  public  are  concerned,  what  they  did  must  be  referred 
back  to  the  original  cause,  —  the  difficulty  between  the  company  and  its 
servants. 

The  assaults  appellants  sought  to  prove  may  have  been  provoked  by  the 
servants  of  the  company  who  were  in  charge  of  the  trains,  and  it  would  be 
manifestly  unjust  to  involve  the  appellee  in  an  issue  of  this  character.  It 
would  be  an  issue  foreign  to  the  one  really  involved  in  the  case,  and  one, 
too,  which  it  would  be  difficult  for  appellee  to  meet. 

If  appellants  were  damaged  by  the  unlawful  acts  of  their  employees  and 
others,  acting  in  concert  with  them,  they  must  look  to  those  that  did  the 
wrong  for  redress.  On  the  other  hand,  if  appellee  has  suffered  a  loss  in 
his  goods  by  the  failure  of  appellants  to  transport  them  without  unreason- 
able delay,  they  must  be  held  liable  for  the  loss. 

It  is,  however,  urged  by  appellants  that  the  court  erred  in  refusing  to 
give  to  the  jury  certain  instructions  prepared  by  them. 

It  appears  by  the  record  that  the  court  gave  instructions  on  behalf  of 
appellee,  but  none  of  those  instructions  are  contained  in  the  record,  and 
we  must  decline  to  pass  upon  the  instructions  refused,  unless  we  had  be- 
fore us  those  that  were  given.     DeOlerg  v.  Mungin^  46  111.  113. 

For  aught  that  we  may  know  or  can  learn  from  the  record,  the  law  in- 
volved in  the  case  may  have  been  properly  given  to  the  jury. 

Had  the  appellants  desired  us  to  pass  on  the  refused  instructions,  they 
should  have  incorporated  in  the  record  those  given. 

It  is  said  the  damages  are  excessive  ;  upon  a  careful  examination  of  the 
evidence  we  do  not  find  the  judgment  to  be  larger  than  the  testimony  war- 
rants. 

The  last  point  relied  upon  is,  that  the  record  does  not  show  the  Cleve- 
land, Columbus,  and  Cincinnati,  and  Indianapolis  Railroad  Company  made 
any  contract  for  the  transportation  of  the  goods  ;  the  heading  to  the  bill 
of  lading,  introduced  in  evidence,  described  appellants  as  Pittsburg,  Fort 
Wayne,  and  Chicago,  C,  C.  &  C.  and  Lake  Shore  R.  R.  Co.'s  Express 
Freight  Line,  via  Crestline. 

As  we  understand  the  record,  that  part  of  the  freight  line  described  as 
the  C,  C.  &  C.  is  the  Cleveland,  Columbus,  and  Cincinnati  Railroad  Com- 
pany. This  part  of  the  freight  line  was  sued  as  the  Cleveland,  Columbus, 
Cincinnati,  and  Indianapolis  Railroad  Company. 

If,  therefore,  any  part  of  the  freight  line  was  sued  by  a  wrong  name, 
which  seems  to  have  been  the  case,  appellant  could  only  take  advantage 
of  the  misnomer  by  a  plea  in  abatement  in  the  superior  court.  This  was 
not  done,  and  the  objection  comes  too  late,  when  made  for  the  first  time 
in  this  court. 

The  judgment  of  the  superior  court  will  therefore  be  affirmed. 
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F.  jET.  Winston  Sf  George  Willard^  for  appellants. 

Thomas  Moran^  for  appellee. 

The  final  opinion  of  the  court  was  delivered  by 

Dickey,  J.  On  the  10th  of  December,  1870,  Hazen  shipped  by  the 
freight  line  of  the  railway  company  a  quantity  of  cheese  from  Chicago  to 
New  York.  The  cheese  was  delivered  to  the  consignee  at  New  Yorlc  on 
the  28th  of  December,  eighteen  days  after  the  shipment,  —  the  proofs 
tending  to  show  that  the  usual  period  of  such  transit,  at  that  time,  did  not 
exceed  twelve  days  ;  that  the  weather  from  the  10th  to  the  23d  was  not 
severely  cold,  but  that  severe  cold  occurred  between  the  23d  arid  28th, 
and  that  the  cheese  when  delivered  in  New  York  was  frozen,  and  thereby 
damaged  to  the  amount  of  $1,100.55,  and  for  this  amount  was  the  ver- 
dict and  judgment  in  favor  of  Hazen,  from  which  the  railway  company 
appeal. 

As  an  excuse  for  this  delay  beyond  the  usual  period  of  such  transit,  the 
defendant,  at  the  trial  below,  sought  to  prove  that  the  sole  cause  of  the 
delay  was  the  obstruction  of  the  passage  of  trains  in  the  neighborhood  of 
Leavitsburg,  resulting  from  the  irresistible  violence  of  a  large  number  of 
lawless  men,  acting  in  combination  with  brakemen,  who  up  to  that  time 
had  been  employed  by  the  railway  company.  That  the  brakemen  refused 
to  work,  and  were  discharged,  and  other  brakemen  promptly  employed  ; 
but  the  moving  of  trains  was  prevented  by  the  threats  and  violence  of  a 
mob.  This  evidence  was  objected  to  by  the  plaintiff,  and  excluded  by  the 
court.  This,  we  think,  was  error.  It  is  doubtless  the  law  that  railway 
companies  cannot  claim  immunity  from  damages  for  injuries  resulting  in 
such  cases,  from  the  misconduct  of  their  employees,  whether  such  miscon- 
duct be  wilful  or  merely  negligent.  If  employees  of  a  common  carrier 
suddenly  refuse  to  work,  and  the  carrier  fails  promptly  to  supply  their 
places  with  other  employees,  and  injury  results  from  the  delay,  the  carrier 
is  responsible  ;  such  delay  results  from  the  fault  of  the  employees.  The 
evidence  offered  in  this  case,  however,  tends  to  prove  that  the  delay  was 
not  the  result  of  a  want  of  suitable  employees  to  conduct  the  trains,  for 
the  places  of  the  "  strikers "  were  (according  to  the  proof  offered) 
promptly  supplied  by  others.  The  proof  offered  tends  to  show  that  the 
delay  was  caused  by  the  lawless  and  irresistible  violence  of  the  discharged 
brakemen,  and  others  acting  in  combination  with  them.  These  men,  at 
the  time  of  this  lawlessness,  were  no  longer  the  employees  of  the  c6mpany. 
The  case  supposed  is  not  distinguishable,  in  principle,  from  the  assault  of 
a  mob  of  strangers.  All  the  testimony  on  this  subject  should  have  been 
submitted  to  the  jury  for  their  determination  of  the  question,  whether, 
under  all  the  circumstances,  the  period  of  transit  was  unnecessarily  long. 

For  the  delay  resulting  from  the  refusal  of  the  employees  of  the  com- 
pany to  do  duty,  the  company  is  undoubtedly  responsible ;  for  delay  re- 
sulting solely  from  the  lawless  violence  of  men,  not  in  the  employment  of 
the  company,  the  company  is  not  responsible,  even  though  the  men  whose 
violence  caused  the  delay  had  but  a  short  time  before  been  employed  by 
the  company. 

Where  employees  suddenly  refuse  to  work  and  are  discharged,  and  de- 
lay results  from  the  failure  of  the  carrier  to  supply  promptly  their  places, 
such  delay  is  attributable  to  thd  misconduct  of  tbe  employees  in  refusing 
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to  do  their  duty,  and  the  miscondact  in  such  case  is  justly  considered  the 
proximate  cause  of  the  delay  ;  but  when  the  places  of  the  recusant  employ- 
ees are  promptly  supplied  by  others,  competent  men,  and  the  "  strikers  " 
then  prevent  the  new  employees  from  doing  duty,  by  lawless  and  irre- 
sistible violence,  the  delay  resulting  solely  from  this  cs^use  is  not  at- 
tributable to  the  misconduct  of  employees,  but  arises  from  the  misconduct 
of  persons  for  whose  acts  the  carrier  is  in  no  manner  responsible. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Walker,  Craig,  and  Scholfeeld,  JJ.,  dissented. 


SUPREME  JUDICLAlL  COURT  OP  MASSACHUSETTS. 

(To  appear  in  120  Mass.) 
PROOF  OF   LOST  WILL.  —  PRACTICE. — EVIDENCE. 

NEWELL  V.  HOMER. 

The  burden  of  proof  is  on  a  party,  seeking  to  establish  a  lost  will  by  parol  evidence  of 
its  contents,  to  prove  the  contents  by  evidence  strong,  positive,  and  free  from  doubt. 

If  a  will,  once  known  to  exist,  is  not  found  at  the  death  oi  the  testator,  it  is  presumed  to 
have  been  revoked. 

On  an  appeal  from  a  decree  of  the  judge  of  probate  refusing  to  approve  and  allow  an 
instrument  alleged  to  be  a  copy  of  a  will,  the  original  being  alleged  to  be  lost,  sup- 
pressed, or  destroyed  since  the  death  of  the  testator,  issues  were  framed  for  the  jury, 
covering  these  questions.  Held,  that  an  issue  proposed  by  the  appellant,  and  which 
the  judge  who  tried  the  case  refused  to  submit  to  the  jury,  as  to  specific  parts  of  the 
alleged  will,  was  immaterial. 

If  this  court  has  power,  on  a  probate  appeal,  to  revise  the  discretion  of  the  judge  pre- 
siding at  the  trial  of  issues  of  fact  before  a  jury,  in  refusing  to  grant  a  delay  in  the 
trial  on  account  of  the*  absence  of  a  witness,  no  affidavit  of  the  testimony  expected  nor 
any  statement  of  the  grounds  of  such  expectation  having  been  made,  it  will  only  do  so 
where  the  circumstances  connected  with  the  absence  of  the  witness,  and  his  aile^d 
relation  to  the  case,  are  so  peculiar  as  to  require  that  the  ordinary  rule  should  be  dis- 
pensed with. 

To  establish  by  copy  a  will  alleged  to  have  been  destroyed  or  suppressed  by  parties  hav- 
ing an  adverse  interest  thereto,  evidence  of  a  conspiracy  by  such  parties  to  suppress 
the  will  is  immaterial,  unless  accompanied  with  evidence  sufficient  to  justify  a  jury 
in  finding  the  execution  and  contents  of  the  will,  and  its  loss  since  the  testator's 
death. 

A  party  cannot,  under  the  St.  of  1869,  c,  425,  contradict  his  own  witness,  by  showing 
that  he  has  made  at  other  times  statements  inconsistent  with  his  testimony,  without 
first  calling  his  attention  to  the  circumstances  and  occasion  of  the  supposed  state- 
ments. 

Appeal  from  a  decree  of  the  judge  of  probate,  refusing  to  approve 
and  allow  certain  instruments  alleged  to  be  copies  of  the  last  will,  and 
of  three  codicils  thereto,  of  William  H.  Bordman,  the  original  will  and 
codicils  being  alleged  to  have  been  lost,  suppressed,  or  destroyed  since  the 
death  of  the  testator. 

In  this  court,  the  following  issues  of  fact  were  framed  for  the  jury :  — 
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^'1.  Whereas  the  said  appellant  affirms  and  said  respTondents  deny 
that  the  said  Bordman  deceased  leaving  a  will  duly  executed,  of  which 
the  paper  annexed  to  or  embodied  in  the  appellant's  petition  is  a  true 
copy : 

^'  2.  And  whereas  the  said  appellant  affirms  and  said  respondents  deny 
that  said  will  was  concealed,  suppressed,  or  destroyed  by  the  respondents, 
or  by  some  of  the  heirs  at  law  of  said  deceased,  or  by  Frederic  O.  Prince, 
or  some  one  else  acting  in  their  behalf  : 

^*'  3.  And  whereas  said  appellant  affirms  and  said  respondents  deny  that 
said  Bordman  deceased  leaving  a  codicil  duly  executed  by  him,  of  which 
the  paper  marked  B,  annexed  to  said  petition,  is  a  true  copy  : 

'^  4.  And  whereas  the  said  appellant  affirms  and  said  respondents  deny 
that  said  codicil  was  concealed,  suppressed,  or  destroyed  by  the  respond- 
ents, or  by  some  of  the  heirs  at  law  of  said  Bordman,  deceased,  or  by 
Frederic  O.  Prince,  or  by  some  one  else  acting  in  their  behalf : 

^*  5.  And  whereas  said  appellant  affirms  and  said  respondents  deny  that 
said  Bordman  deceased  leaving  a  codicil  duly  executed  by  him,  of  which 
the  paper  marked  C,  annexed  to  or  embodied  in  the  appellant's  petition, 
is  a  true  copy  : 

^^  6.  And  whereas  the  said  appellant  affirms  and  said  respondents  deny 
that  the  said  codicil  was  concealed,  suppressed,  or  destroyed  by  the  re- 
spondents, or  by  some  of  the  heirs  at  law  of  said  deceased,  or  by  Frederic 
0.  Prince,  or  by  some  one  else  acting  in  their  behalf : 

"  7.  And  whereas  the  said  appellant  affirms  and  said  respondents  deny 
that  the  said  Bordman  deceased  leaving  a  codicil  duly  executed  by  him,  of 
which  the  paper  marked  D,  annexed  to  or  embodied  in  the  appellant's 
petition,  is  a  true  copy  : 

^^  8.  And  whereas  the  said  appellant  affirms  and  said  respondents  deny 
that  the  said  codicil  was  concealed,  suppressed,  or  destroyed  by  the  re- 
spondents, or  by  some  of  the  heirs  at  law  of  said  Bordman,  deceased,  or 
by  Frederic  O.  Prince,  or  by  some  one  else  acting  in  their  behalf : 

^^  And  whereas  the  said  respondents  affirm  and  the  said  appellant  denies 
that  if  the  said  Bordman  did  decease  leaving  any  such  codicil  as  is  alleged 
in  the  appellant's  petition,  he,  at  the  time  of  executing  the  same,  was  not 
of  sound  mind : 

^*'  Now,  therefore,  it  is  ordered  that  a  jury  be  empanelled  to  try  said 


issues." 


The  appellant  requested  that  further  issues  be  framed,  so  much  of  which 
as  were  not  substantially  the  same  as  those  submitted  to  the  jury  were  as 
follows :  — 

"  Did  the  will  of  William  H.  Bordman,  executed  in  the  presence  of 
Stedman,  Mills,  and  Thayer,  contain  a  bequest  to  Anna  Tilton,  now  Anna 
Newell,  this  petitioner,  of  an  annuity  of  eighteen  hundred  dollars  a  year 
during  her  lifetime,  the  same  to  be  paid  to  her  by  his  executors  ? 

"  Did  William  H.  Bordman,  by  a  codicil  made  to  his  last  will  and  testa- 
ment, executed  in  the  presence  of  Gushing,  Brooks,  and  Prince,  on  or  about 
the  thirteenth  day  of  March,  1872,  give  and  devise  to  Anna  Newell,  this 
petitioner,  the  house  on  Mount  Vernon  Street  in  the  city  of  Boston,  then 
owned  by  said  Bordman,  to  have  and  to  hold  the  same  to  her  sole  and 
separate  use,  free  from  the  control  of  her  husband,  and  to  her  heirs  and 
assigns  forever  ? 
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"  Did  William  H.  Bordman,  by  a  codicil  made  to  his  last  will  and 
testament,  executed  in  the  presence  of  Gushing,  Brooks,  and  Prince,  on 
or  about  the  thirteenth  day  of  March,  1872,  give  and  devise  the  sum  of 
five  hundred  thousand  dollars,  to  be  applied  to  the  establishment  and 
support  of  an  institution  in  the  form  of  a  home  for  the  benefit  of  the 
working  women  of  Boston,  and  charge  Anna  Newell,  this  petitioner,  with 
the  trust  and  duty  of  carrying  out  the  same  in  her  sole  judgment  and 
discretion,  recommending  her  to  seek  the  advice  of  Henry  C.  Brooks  in 
respect  to  the  same  ? 

^'  Did  said  Bordman,  by  a  codicil  to  bis  last  will  and  testament,  ex- 
ecuted in  the  presence  of  Gushing,  Brooks,  and  Prince,  on  or  about  the 
thirteenth  day  of  March,  1872,  give  and  bequeath  the  remainder  of  his 
estate,  both  real  and  personal,  to  Anna  Newell,  this  petitioner,  and  to 
her  heirs  and  assigns  forever,  free  from  the  control  of  her  husband  ? 

"  Specify  each  and  every  one  of  the  legacies,  bequests,  gifts,  grants, 
and  devises  which  you  find  to  have  been  made  and  contained  in  the  last 
will  and  testament  made  and  left  by  said  Bordman,  and  in  the  codicils 
thereto." 

Devens,  J.,  refused  to  submit  these  questions  to  the  jury,  and  the  ap- 
pellant excepted.  The  case  was  then  tried,  and  at  the  close  of  the  ap- 
pellant's evidence  the  judge  directed  the  jury  to  return  a  verdict  for  the 
appellees.  The  issues  submitted  were  answered  in  the  negative;  and 
the  appellant  alleged  exceptions,  the  substance  of  which  appear  in  the 
opinion. 

J.  F,  Pickering^  for  the  appellant. 

JE.  D.  Sohier  ^  C.  J..  Welch^  for  the  appellees. 

GoLT,  J.  This  is  an  appeal  from  the  refusal  of  the  probate  court  to 
allow  the  probate  of  a  lost  will  and  three  codicils  to  it,  copies  of  which 
are  annexed  to  the  original  petition,  and  which  are  alleged  to  have  been 
lost,  suppressed,  or  destroyed,  since  the  death  of  the  testator. 

The  burden  is  on  the  appellant  to  prove  the  execution  of  these  testa- 
mentary papers,  and  to  establish  their  contents  by  evidence  strong,  posi- 
tive, and  free  from  doubt.  Davis  v.  Sigourney^  8  Met.  487 ;  Burfee  v. 
Durfee^  8  Met.  490,  note.  It  must  appear  also,  upon  the  allegations 
made  in  this  petition,  that  the  instruments  were  in  existence  uncancelled 
and  unrevoked,  at  the  time  of  the  death  of  the  testator,  in  order  to  con- 
trol the  presumption  of  revocation,  which  always  arises  when  a  will  once 
known  to  exist  is  not  found  at  the  death.  Davis  v.  Sigourney^  ubi 
supra  ;  3  Redfield  on  Wills,  15  ;  Brotm  v.  Brown,  8  El.  &  Bl.  876,  886  ; 
Idley  V.  Bowen,  11  Wend.  227  ;  Echersley  v.  Piatt,  L.  R.  1  P.  &  D.  281 ; 
Finch  V.  Finch,  L.  R.  1  P.  &  D.  371. 

In  the  present  case,  issues  to  the  jury  were  framed  in  advance  of  the 
trial,  under  that  provision  of  the  statute  which  declares  that  this  court, 
as  the  supreme  court  of  probate,  may  submit  to  a  jury  any  question  of 
fact  pvoper  for  such  trial,  upon  an  issue  framed  under  the  direction  of  the 
court.  Gen.  Sts.  c.  117,  §  18.  When  the  trial  came  on,  the  appellant 
requested  a  modification  of  and  certain  additions  to  the  issues  framed,  and 
excepted  to  the  refusal  of  the  presiding  judge  to  grant  her  request. 

In  the  matter  of  framing  issues*  proceedings  in  probate  appeals  are 
conducted  in  accordance  with  the  rules  and  practice  in  equity.     The  find* 
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inga  of  the  jury  are  availed  of  to  inform  the  court  in  matters  of  contro- 
verted facts,  which  may  become  material  in  settling  the  final  decree. 
They  may  be  disregarded  in  whole  or  in  part,  if  on  the  final  hearing  they 
are  not  deemed  important,  or  new  issues  may  be  framed  from  time  to 
time  and  submitted  if  the  rights  of  the  parties  may  seem  to  require  it. 
Shailer  y.  Bumsteady  99  Mass.  112,  131.  An  appeal  lies  from  an  inter- 
locutory order  refusing  to  submit  issues  requested,  and  if  it  is  apparent 
that  the  matter  ought  to  be  first  determined  by  the  full  court,  a  stay  of 
proceedings  may  be  had  for  that  purpose.  Gen.  Sts.  c.  113,  §§  10,  12 ; 
Stockbridge  Iron  Co,  v.  Hudson  Iron  Co,  102  Mass.  45 ;  Wright  v. 
Wright^  13  Allen,  207.  If  the  exception  here  taken  could  be  treated  as 
in  the  nature  of  an  appeal,  to  be  disposed  of  before  settling  the  final 
decree,  we  cannot  see  in  the  case  presented  that  any  injustice  has  been 
done,  by  submitting  it  upon  the  original  issues.  Those  issues  distinctly 
embrace  the  several  propositions  above  stated,  which  the  appellant  must 
establish,  and  upon  which  the  findings  of  the  jury  against  her  are  deci- 
sive. The  amendments  and  additions  requested  contain  other  allegations 
and  denials,  but  they  cannot  be  material  so  long  as  the  original  issues  are 
not  maintained.  Additional  issues,  affirming  and  denying  what  are 
alleged  to  be  partial  contents  of  the  instruments  in  question,  were  prop- 
erly refused,  because  the  contents  of  the  whole  instrument  must  be 
proved,  before  it  can  stand  as  a  valid  testamentary  disposition.  Johnr 
9on^8  Willy  40  Conn.  587 ;  JSuble  v.  Clark^  1  Hagg.  EccL  115 ;  Knapp 
V.  Knappy  6  Seld.  276. 

The  appellant  excepts  to  the  refusal  of  the  judge  to  delay  the  trial  or 
continue  the  case  on  account  of  the  absence  of  witnesses  whose  testimony 
was  said  to  be  material.  She  did  not  attempt  to  bring  her  application 
within  the  rule  which  requires  an  affidavit  of  the  testimony  expected  from 
these  witnesses,  with  a  statement  of  the  grounds  of  such  expectation,  but 
she  claims  that  the  circumstances  connected  with  their  absence,  and  their 
alleged  relation  to  the  case,  were  so  peculiar  as  to  require  that  the  ordinary 
rule  should  be  dispensed  with.  But  there  is  nothing  in  the  testimony,  or 
in  the  facts  developed  at  the  trial,  which  makes  this  case  exceptional,  or 
requires  us,  if  it  was  in  our  power  so  to  do,  as  a  matter  of  law,  to  revise 
the  discretion  exercised  by  the  judge  in  refusing  further  delay.  The  re- 
spondents ought  not  to  be  subjected  to  further  delay  upon  a  mere  suspi- 
cion or  conjecture  that  absent  witnesses  will  testify  to  some  important 
and  material  fact. 

In  the  course  of  the  trial,  numerous  exceptions  were  taken  to  the  ex- 
clusion of  evidence  offered  by  the  appellant.  This  evidence  consisted 
partly  of  written  documents,  and  largely  of  hearsay  declarations  of  her 
own  witnesses  and  others.  Written  examinations  taken  in  the  probate 
court  upon  her  complaint  were  offered,  not  for  the  purpose  of  contradict- 
ing the  witnesses,  but  for  the  purpose  of  proving,  as  alleged  in  the  open- 
ing to  the  jury,  that  there  was  a  conspiracy  on  the  part  of  some  of  her 
witnesses,  entered  into  with  the  respondents  and  others,  including  her 
former  counsel,  to  prevent  her  from  proving  the  will  and  codicils,  and 
that  the  examinations  offered  were  false  proceedings  got  up  in  the  in- 
terest of  the  respondents  and  containing  in  themselves  evidence  of  these 
facts. 
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The  examinations  referred  to  are  annexed  to  the  bill  of  exceptions,  and 
upon  inspection  do  not  appear  to  have  any  tendency  to  prove  the  alleged 
conspiracy ;  and  if  they  had,  the  evidence  would  be  wholly  useless  unless 
accompanied  with  evidence  suflBcient  to  justify  the  jury  in  finding  the  ex- 
ecution, contents,  and  loss  of  the  will  and  codicils,  since  the  testator^s 
death.  These  cannot  be  established  as  testamentary,  by  proving  a  con- 
spiracy to  suppress  papers  the  contents  of  which  cannot  be  shown. 

To  control  the  testimony  of  her  own  witness,  the  appellant  offered  a 
petition  to  the  probate  court  signed  by  him,  showing,  as  she  contended, 
that  the  witness  believed  that  a  will  had  been  left  by  the  testator  other 
than  the  one  first  presented  for  probate ;  but  the  statements  in  the  peti- 
tion, fairly  construed,  do  not  contradict  his  testimony ;  and  if  they  did, 
they  could  only  be  admissible  under  the  St.  of  1869,  c.  425,  to  contradict 
the  witness,  after  a  foundation  is  laid  by  calling  his  attention  to  the  cir- 
cumstances and  occasion  of  the  supposed  statements.  They  can  under 
no  circumstances  be  used  as  substantive  evidence  to  support  her  case. 

It  would  be  unprofitable  to  examine  in  detail  all  the  remaining  excep- 
tions taken  to  the  exclusion  of  evidence ;  many  of  them  are  but  repeti- 
tions of  the  same  objection  raised  by  varying  the  form  of  the  interroga- 
tory. Most  of  the  evidence  offered  was  mere  hearsay,  for  the  purpose  of 
proving  the  alleged  conspiracy,  and  open  to  all  the  objections  above  stated 
to  the  admission  of  the  written  document ;  some  of  it  wUs  called  for  on 
cross-examination  by  leading  questions  to  the  appellant's  own  witnesses; 
much  was  wholly  immaterial  and  remote,  with  no  tendency  to  support 
the  real  issues  of  the  case ;  some  called  for  the  contents  of  written  papers 
not  produced  or  accounted  for  ;  or  attempted  to  prove  the  handwriting  of 
such  papers  by  witnesses  not  qualified  as  experts  and  not  acquainted 
with  the  particular  handwriting  in  question.  It  is  suflBcient  to  say  that 
we  cannot  see  that  any  evidence  was  excluded,  which  was  legally  com- 
petent to  maintain  the  case  of  the  appellant  upon  the  issues  presented, 
and  which  should  have  been  allowed  to  go  to  the  jury. 

Upon  the  whole  case,  we  cannot  doubt  that  the  jury  were  rightly 
directed  to  return  their  verdict  for  the  respondents  upon  all  the  issues. 
The  only  evidence  of  the  execution  of  any  testamentary  document,  ex- 
cept the  original  will  of  1841  under  which  the  respondents  claim,  is  the 
testimony  of  one  witness,  who  says  that  in  1857  or  1858  he  with  others 
witnessed  an  instrument  which  the  testator  either  said  was  his  will,  or 
that  it  was  a  codicil  to  his  will.  No  testimony  was  produced  of  the  con- 
tents of  this  instrument,  nor  was  any  attempt  made  to  otherwise  iden- 
tify it.  The  persons  whose  names  appeared  as  witnesses  upon  the  papers 
propounded  as  codicils  were  called  by  the  appellant,  and  each  testified 
that  he  never  witnessed  any  testamentary  paper  whatever  for  the  alleged 
testator.  There  was  no  testimony  whatever  that  such  papers  were  in 
existence  uncancelled  and  unrevoked  at  the  time  of  the  testator's  death, 
and  of  course  there  was  no  evidence  of  their  subsequent  suppression  by 
any  one.  Under  these  circumstances,  to  permit  the  copies  here  pre- 
sented to  be  established  as  the  lawful  testamentary  dispositions  of  the  al- 
leged testator,  would  be  largely  to  destroy  the  security  which  is  afforded 
to  the  exercise  of  the  right  to  control  the  succession  to  one's  property  by 
will.  Uzeeptions  overruled. 


Febmaiy,  1877.]         THE  AMERICAN  LAW  TIMES  REPORTS.  93 

Vol.  IV.]  Smith  9.  Srbldon.  fNo.  2. 


SUPREME    COURT   OF   IjCCHIGAN. 

[October,  1876.] 

when  betieing  partners  discharged  from  tjability  fob 

partnership  debts. 

SMITH,  Impleaded,    etc.,  v.  SHELDON  et  al. 

The  outgoing  members  of  a  firm  that  is  dissolved,  are  sureties  on  a  partnership  debt  for 
those  who  remain,  but  they  are  discharged  if  the  latter,  without  their  knowledge  or 
consent,  substitute  a  new  debt,  that  increases  their  liability. 

Opinion  of  the  court  by  Cooley,  Ch.  J. 

The  legal  questions  in  this  case  arise  upon  the  following  facts  :  — 

Prior  to  June,  1867,  Eldad  Smith,  Isaac  Place,  and  Francis  B.  Owen 
were  partners  in  trade,  under  the  firm  name  of  Place,  Smith  &  Owen,  and 
as  such  became  indebted  to  defendants  in  error  in  the  sum  of  $969,  on 
book  account. 

In  the  month  mentioned  the  firm  was  dissolved  by  mutual  consent,  Place 
purchasing  the  assets  of  his  copartners,  and  agreeing  to  pay  off  the  part- 
nership liabilities,  including  that  to  the  defendants  in  error. 

On  the  second  day  of  the  following  month  Place  informed  the  defend- 
ants in  error  of  this  arrangement,  and  that  he  had  taken  the  assets  and 
assumed  the  liabilities  of  the  firm,  and  they,  without  the  consent  or  knowl- 
edge of  Smith  and  Owen,  took  from  Place  a  note  for  the  amount  of  the  firm 
indebtedness  to  them,  payable  at  one  day,  with  ten  per  centum  interest. 
They  did  not  agree  to  receive  this  note  in  payment  of  the  partnership  in- 
debtedness, but  they  kept  it  and  continued  their  dealings  with  Place,  who 
made  payments  upon  it.  The  payments,  however,  did  not  keep  down  the 
interest.  Place,  in  1872,  became  insolvent  and  made  an  assignment,  and 
Smith  was  then  called  upon  to  make  payment  of  the  note.  This  was  the 
first  notice  he  had  that  he  was  looked  to  for  payment.  On  his  declining 
to  make  payment,  suit  was  brought  on  the  original  indebtedness  and  judg- 
ment recovered. 

The  position  taken  by  the  plaintiffs  below  was  that,  as  they  had  never 
received  payment  of  their  bill  for  merchandise,  they  were  entitled  to  recover 
it  of  those  who  made  the  debt :  the  giving  of  the  note  which  still  remained 
unpaid  being  immaterial.  On  behalf  of  Smith  it  was  contended  that  by 
the  arrangement  between  Place  and  his  copartners,  the  latter,  as  between 
the  three,  became  the  principal  debtor,  and  that  from  the  time  when  the 
creditors  were  informed  of  this  arrangement  they  were  bound  to  regard 
Place  as  principal  debtor  and  Smith  and  Owen  as  sureties,  and  that  any 
dealing  of  the  creditors  with  the  principal  to  the  injury  of  the  sureties 
would  have  the  effect  to  release  them  from  liability  ;  and  it  is  further  con- 
tended that  the  taking  of  the  note  from  Place,  and  thereby  giving  him 
time,  however  short,  was  in  law  presumptively  injurious. 

Upon  this  state  of  facts  the  following  questions  have  been  argued  in 
this  court:  — 
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1.  Was  the  note  given  by  Place  in  the  copartnership  name  for  the  co- 
partnership indebtedness,  but  given  after  the  dissolution,  binding  upon 
Smith  and  Owen? 

2.  If  Smith  and  Owen  were  not  bound  by  the  note,  were  they  entitled  to 
the  rights  of  sureties  ?     And 

8.  Did  the  taking  of  the  note  given  by  Place  discharge  Smith  and  Owen 
from  their  former  liability  ? 

On  the  first  point  it  is  argued  in  support  of  the  judgment  that  when  a 
copartnership  is  dissolved  the  partner  who  is  intrusted  with  the  settlement 
of  the  concern  should  be  held  to  have  implied  authority  to  give  notes  in 
settlement.  On  the  other  hand,  it  is  insisted  that  in  law  he  has  no  such 
authority,  and  that  if  he  assumes,  as  was  done  in  this  case,  to  give  a  note 
in  the  partnership  name,  it  will  in  law  be  his  individual  note  only. 

Whatever  might  be  the  case  if  the  obligation  which  was  given  had  been 
a  mere  acknowledgment  of  the  amount  due  in  the  form  of  a  due  bill,  or 
I.  O.  U.,  we  are  satisfied  that  there  is  no  good  reason  for  recognizing  in  the 
partner  who  is  to  adjust  the  business  of  the  concern  an  implied  authority 
to  execute  such  a  note  as  was  given  in  this  case.  This  note  was  something 
more  than  a  mere  acknowledgment  of  indebtedness,  and  it  bore  interest  at 
a  large  rate.  It  was  in  every  respect  a  new  contract.  The  liability  of 
the  parties  upon  their  indebtedness  would  be  increased  by  it  if  valid,  and 
their  rights  might  be  seriously  compromised  by  the  execution  of  paper 
payable  at  a  considerable  time  in  the  future  if  the  partner  intrusted  with 
the  adjustment  of  their  concerns  were  authorized  to  make  new  contracts. 
It  was  assumed  in  Farmers^  ^  Mechanici*  Bank  v.  Kercheval,  2  Mich. 
606,  519,  that  the  law  was  well  settled  that  no  such  implied  authority 
existed ;  and  we  are  not  aware  that  this  has  before  been  questioned  in 
this  state.  See  Pennoyer  y.  Davidj  8  Mich.  407.  We  think  it  much  safer 
to  require  express  authority  when  such  obligations  are  contemplated,  than 
to  leave  one  party  at  liberty  to  execute  at  discretion  new  contracts  of  this 
nature,  which  may  postpone  for  an  indefinite  period  the  settlement  of 
their  concerns,  when  a  settlement  is  the  very  purpose  for  which  he  is  to 
act  at  all. 

For  a  determination  of  the  question  whether  Smith  and  Owen  were  en- 
titled to  the  rights  of  sureties,  it  seems  only  necessary  to  point  out  the 
relative  positions  of  the  several  parties  as  regards  the  partnership  debt. 
Place  by  the  arrangement  had  agreed  to  pay  this  debt,  and  as  between 
himself  and  Smith  and  Owen  he  was  legally  bound  to  do  so.  But  Smith  and 
Owen  were  also  liable  to  the  creditors  equally  with  Place,  and  the  latter 
might  look  to  all  three  together.  Had  they  done  so,  and  made  collection 
from  Smith  and  Owen,  these  parties  would  have  been  entitled  to  demand 
indemnity  from  Place.  This  we  believe  to  be  a  correct  statement  of  the 
relative  rights  and  obligations  of  all. 

Now  a  surety,  as  we  understand  it,  is  a  person  who,  being  liable  to  pay 
a  debt  or  perform  an  obligation,  is  entitled,  if  it  is  enforced  against  him, 
to  be  indemnified  by  some  other  person,  who  ought  himself  to  have  made 
payment  or  performed  before  the  surety  was  compelled  to  do  so.  It  is 
immaterial  in  what  form  the  relation  of  principal  and  surety  is  established, 
or  whether  the  creditor  is  or  is  not  contracted  with  in  the  two  capacities, 
as  is  often  the  case  when  notes  are  given  or  bonds  taken.     The  relation 
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is  fixed  by  the  arrangement  and  equities  between  the  debtors  or  obligors, 
and  may  be  known  to  the  creditor  or  wholly  unknown.  If  it  is  unknown 
to  him,  his  rights  are  in  no  manner  affected  by  it ;  but  if  he  knows  that 
one  party  is  surety  merely,  it  is  only  just  to  require  of  him  that  in  any 
subseqent  action  he  may  take  regarding  the  debt,  he  shall  not  lose  sight  of 
the  surety's  equities. 

That  Smith  and  Owen  were  sureties  for  Place,  and  the  latter  was  prin- 
cipal debtor  after  the  dissolution  of  the  copartnership,  seems  to  us  unques- 
tionable. It  was  then  the  duty  of  Place  to  pay  this  debt,  and  save  them 
from  being  called  upon  for  the  amount.  But  if  the  creditors,  having  a 
right  to  proceed  against  them  all,  should  take  steps  for  that  purpose,  the 
duty  of  Place  to  indemnify  and  the  right  of  Smith  and  Owen  to  demand 
indemnity  were  clear.  Every  element  of  suretyship  is  here  present ;  as 
much  as  if  in  contracting  an  original  indebtedness,  the  contract  itself  has 
been  made  to  show  on  its  face  that  one  of  the  obligors  was  surety  merely. 
As  already  stated,  it  is  immaterial  how  the  fact  is  established,  or  whether 
the  creditor  is  or  is  not  a  party  to  the  arrangement  which  establishes  it. 

This  view  of  the  position  of  the  parties  indicates  clearly  the  right  of 
Smith  and  Owen  to  the  ordinary  rights  and  equities  of  sureties.  The  cases 
which  have  held  that  retiring  partners  thus  situated  are  to  be  treated  as 
sureties  merely,  have  attempted  no  change  in  the  law,  but  are  entirely  in 
harmony  with  older  authorities,  which  have  only  applied  the  like  principle 
to  different  states  of  facts,  where  the  relative  position  of  the  parties  as 
regards  the  debt  was  precisely  the  same.  We  do  not  regard  them  as  work- 
ing any  innovation  whatever.  The  cases  we  particularly  refer  to  are 
Oakely  v.  Fasseller,  4  CI.  &  Fin.  207  ;  Wilson  v.  Lloyd,  Law  R.  16  Eq. 
Cas.  60,  and  Mellard  v.  Thorn,  56  N.  Y.  402. 

And  it  follows  as  a  necessary  result  from  what  has  been  stated,  that 
Smith  and  Owen  were  discharged  by  the  arrangement  made  by  the  creditors 
with  Place.  They  took  his  note  on  time,  with  knowledge  that  Place  had 
become  the  principal  debtor,  and  without  the  consent  or  knowledge  of  the 
sureties.  They  thereby  endangered  the  security  of  the  sureties,  and,  as 
the  event  has  proved,  indulged  Place  until  the  security  became  of  no  value. 
True  they  gave  but  very  short  time  in  the  first  instance ;  but  as  was  re- 
marked by  the  Vice  Chancellor  in  Wilson  v.  Lloyd,  L.  R.  16  Eq.  Cas. 
60,  71,  "the  length  of  time  makes  no  kind  of  difference."  The  time  was 
the  same  in  Fellows  v.  Prentiss,  8  Denio,  512,  where  the  surety  wais  also 
held  discharged  ;  and  see  Okie  v.  Spencer,  2  Wheat.  258. 

But  that  indulgence  beyond  the  time  fixed  vras  contemplated  when  the 
note  was  given,  is  manifest  from  the  fact  that  it  was  made  payable  with 
interest.  In  a  legal  point  of  view  this  would  be  immaterial,  but  it  has  a 
bearing  on  the  equities,  and  it  shows  that  the  creditors  received  or  bar- 
gained for  a  consideration  for  the  very  indulgence  which  was  granted,  and 
which  ended  in  the  insolvency  of  Place.  When  they  thus  bargain  for  an 
advantage  which  the  sureties  are  not  to  share  with  them,  it  is  neither 
right  nor  lawful  for  them  to  turn  over  to  the  sureties  all  the  risks.  This 
is  the  legal  view  of  such  a  transaction ;  and  in  most  cases  it  works  sub- 
stantial justice. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial  ordered. 
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(To  appear  ia  120  Mass.) 
STATUTE  OP  FRAUDS.  —  DELIVERY  OP  MERCHANDISE. 

SAFFORD  V.  Mcdonough. 

If  a  seller  of  merchandise,  in  order  to  maintain  his  lien  for  its  price,  refuses  to  permit 
the  purchaser  to  take  possession  or  control  of  it,  he  thereby  prevents  an  acceptance 
and  receipt  of  it  by  the  purchaser  within  the  statute  of  frauds. 

Upon  an  agreement  for  the  sale  of  merchandise  and  payment  therefor  by  a  iatisfactory 
note,  the  purchaser  examined  the  merchandise,  had  it  weighed,  marked  with  his  ini- 
tials, and  piled  up  by  itself  in  the  seller's  warehouse,  to  be  taken  away  upon  payment 
for  it  or  giving  a  satisfactory  note  for  its  price.  The  purchaser  never  complied  with 
these  terms,  and  the  seller  refused  to  allow  him  to  take  the  merchandise  away,  claim- 
ing a  lien  upon  it  for  its  price.  After  remaining  for  several  months  it  was  destroyed 
in  the  warehouse  by  fire.  Held,  that  there  was  no  such  delivery  of  the  merchandise 
as  to  constitute  the  seller  a  bailee  for  the  pmrchaser. 

Morton,  J.  This  is  an  action  of  contract  to  recover  the  price  of  a 
quantity  of  leather,  exceeding  fifty  dollars  in  value,  alleged  to  have  been 
sold  by  the  plaintiffs  to  the  defendant.  There  was  no  memorandum  in 
writing  of  the  contract,  and  the  purchaser  did  not  give  anything  in  ear- 
nest to  bind  the  bargain  or  in  part  payment. 

It  appeared  on  the  trial  that  the  defendant  on  May  17,  1872,  went  to 
the  plaintiffs'  store  and  agreed  to  purchase  the  leather  at  the  price  named, 
to  be  paid  for  by  a  satisfactory  note. 

On  the  thirty-first  day  of  the  same  month,  he  again  went  to  the  plain- 
tiffs' store,  examined  the  leather,  had  it  weighed,  marked  with  the  initials 
of  his  name,  and  piled  up  by  itself,  to  be  taken  away  by  him  upon  giving 
a  satisfactory  note  for  the  price,  or  the  payment  of  the  price  in  money, 
but  not  otherwise.  He  never  complied  with  the  terms  of  the  agreement. 
The  plaintiffs  refused  to  allow  him  to  take  the  leather  from  their  store 
without  such  compliance,  claiming  a  lien  upon  it  for  the  price  due.  It 
remained  in  their  store  till  November  9,  1872,  when  it  was  burnt  with 
the  store.  Upon  this  evidence  the  presiding  justice  of  the  superior  court 
ruled  that  the  leather  had  not  been  so  accepted  and  received  by  the  de- 
fendant as  to  take  the  contract  out  of  the  statute  of  frauds,  and  the  plain- 
tiff excepted  to  such  ruling. 

It  should  be  kept  in  mind  that  the  question  is  not  whether,  if  a  valid 
contract  of  sale  upon  the  terms  above  named  had  been  proved,  the  title 
in  the  property  would  have  passed  to  the  defendant  so  that  it  would  be 
at  his  risk.  In  such  a  case,  the  title  would  pass  to  the  purchaser  unless 
there  was  some  agreement  to  the  contrary,  but  the  vendor  would  have  a 
lien  for  the  price,  and  could  retain  possession  until  its  payment.  Saskins 
V.  Warren^  115  Mass.  614 ;  Morse  v.  Sherman^  106  Mass.  430 ;  Town- 
send  V.  Hargraves^  118  Mass.  825.  But  the  question  is  whether  the  de- 
fendant had  accepted  and  received  the  goods,  so  as  to  take  the  case  out  of 
the  statute  of  frauds,  and  thus  complete  and  make  valid  the  oral  contract 
relied  on.     Unless  there  was  such  acceptance  and  receipt,  there  was  no 
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valid  contract  by  virtue  of  which  the  title  to  the  goods  would  pass  to  the 
defendant.  To  constitute  this,  there  must  be  a  delivery  by  the  seller, 
and  some  unequivocal  acts  of  ownership  or  control  of  the  goods  on  the 
part  of  the  purchaser.     Knight  v.  Mann^  118  Mass.  143,  and  cases  cited. 

In  the  case  at  bar,  there  was  no  actual  acceptance  and  receipt  of  the 
goods  by  the  defendant.  They  were  never  in  his  possession  or  control, 
but  remained  in  the  possession  and  control  of  the  plaintiffs,  who  refused 
to  allow  him  to  take  them,  claiming  a  lien  for  the  price.  If  they  had 
and  asserted  a  lien  as  vendors,  this  is  inconsistent  with  the  delivery  of 
possession  and  control,  necessary  to  constitute  an  acceptance  and  receipt 
by  the  vendee.  In  Baldey  v.  Turner^  2  B.  &  C.  37,  44,  Holroyd,  J.,  says: 
**  Upon  a  sale  of  specific  goods  for  a  specific  price,  by  parting  with  the 
possession  the  seller  parts  with  his  lien.  The  statute  contemplates  such 
a  parting  with  the  possession,  and  therefore,  as  long  as  the  seller  preserves 
his  control  over  the  goods,  so  as  to  retain  his  lien,  he  prevents  the  vendee 
from  accepting  and  receiving  them  as  his  own  within  the  meaning  of  the 
statute."  Benjamin  on  Sales  (Am.  ed.),  151,  and  cases  cited ;  Browne 
on  St.  of  Frauds,  §  317. 

It  is  true  there  may  be  cases  in  which  the  goods  remain  in  the  posses- 
sion of  the  vendor,  and  yet  may  have  been  accepted  and  received  oy  the 
vendee.  But  in  such  cases  the  vendor  holds  possession  of  the  goods,  not 
by  virtue  of  his  lien  as  vendor,  but  under  some  new  contract  by  which 
the  relations  of  the  parties  are  changed.  Chisach  v.  Robinson^  1  B.  &  S. 
298,  308 ;  CaMe  v.  Sworder,  6  H.  &  N.  828 ;  Dodsley  v.  Varley,  12  A. 
&  E.  632. 

In  the  case  at  bar,  the  vendors  refused  to  permit  the  vendee  to  take 
possession  or  control  of  the  goods,  but  claimed  and  asserted  their  lien  as 
vendors  for  the  price.  We  are  therefore  of  opinion  that  the  ruling  of  the 
superior  court  was  correct.  Exceptions  overruled* 

T.  H.  Sweetser  ^  B.  F.  Sayes^  for  the  plaintiffs. 

S.  A.  B.  Abbotty  for  the  defendant. 


SUPREME   COURT   COMMISSION   OF   OHIO. 

(To  appear  in  27  Ohio  St) 

FOREIGN  .JUDGMENT.  —  OP  THE  POWER  OF  A  COURT  TO  INQUIRB  INTO 
JURISDICTION  OP  COURT  PRONOUNCING  SUCH  JUDGMENT.  —  JUDG- 
MENT OP  COURT  OP  ONE  OP  CONPEDERATE  STATES  MADE  DURING 
STATE  OP  WAR.  —  ATTORNEY  AND  CLIENT,  ETC. 

PENNYWIT  V.  FOOTE. 

1.  Neither  the  constitutional  provision,  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of  every  other  state,  nor  the 
act  of  Congress  passed  in  pursuance  thereof,  prevents  an  inquiry  into  the  jurisdiction 
o£  the  court  by  which  a  judgment  offered  in  evidence  was  rendered. 
VOL.  IV.  7 
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2.  The  record  of  a  judgment  rendered  in  another  state  may  he  contradicted,  as  to  the 
facts  necessary  to  give  the  court  jurisdiction;  and  if  it  be  shown  that  such  facts  did 
not  exist,  the  record  will  be  a  nullity,  notwithstanding  it  may  recite  that  they  did  exist. 

3.  Such  want  of  jurisdiction  may  be  shown  either  as  to  the  subject  matter,  the  person,  or 
in  proceedings  tn  rem  as  to  the  thino;. 

4.  The  ordinance  of  secession  of  the  State  of  Arkansas,  the  Constitution  adopted  March, 
1861,  and  the  several  steps  taken  by  that  state,  by  which  it  was  attempted  to  secede 
from  the  United  States  and  join  the  Confederate  States,  were  null  and  void,  being  in 
violation  of  the  Constitution  of  the  United  States,  and  the  existing  Constitution  of 
the  state. 

5.  The  state  government  founded  on  such  new  Constitution,  and  maintained  by  armed  re- 
bellion, was  an  insurrectionary  and  unlawful  government,  and  not  the  le^  represent- 
ative of  the  state  as  one  of  the  United  States,  and  its  acts  and  judicial  proceedings 
in  violation  of  the  Constitution  of  the  United  States,  or  in  derogation  of  the  rights  of 
its  citizens,  were  null  and  void. 

6.  The  provision  of  such  Constitution,  '*  Schedule,  Sec.  1.  That  no  inconvenience  may 
arise  from  this  change  of  government,  we  declare  that  all  writs,  actions,  prosecutions, 
judgments,  claims,  and  contracts  of  individuals  and  bodies  corporate,  shall  continue 
as  II  no  change  had  taken  place  in  the  Constitution  or  government  of  this  state  ;  and 
all  process  which  may  have  been  issued  under  the  authority  of  this  state  previous  to 
this  time  shall  be  as  valid  as  if  issued  after  the  adoption  of  this  Constitution,"  did 
not  operate  during  the  war  to  transfer  to  the  courts  of  the  usurping  government  the 
jurisaiction  previously  acquired  by  the  court  under  the  former  state  government  over 
persons  resident  in  the  adnering  states. 

7.  The  circuit  courts  of  that  usurped  government  were  a  constituent  part  thereof.  Their 
judicial  proceedings,  within  theu*  military  lines  and  during  the  war,  are  not  such  as  are, 
under  art.  4,  sec.  1,  of  the  Constitution  of  the  United  States  and  the  act  of  Congress, 
entitled  to  full  faith  and  credit. 

8.  As  between  parties  residing  in  the  State  of  Arkansas  and  within  the  rebel  lines,  and 
a  citizen  of  Ohio,  resident  within  the  Union  lines,  between  whom  the  war  made  inter- 
course impossible,  there  could  be  no  jurisdiction  in  such  court,  by  which  the  rights  of 
non-residents  could  be  injuriously  affected. 

9.  Neither  could  such  jurisdiction  be  acquired  by  the  consent  or  waiver  of  an  attorney 
practising  in  said  court,  who  was  employed  and  appeared  for  the  non-resident  defend- 
ants before  the  war  commenced.  His  general  authority  as  an  attorney,  before  the 
war,  though  not  revoked  by  the  clients,  did  not  authorize  him  to  waive  any  of  their 
rights,  nor  could  such  consent  or  waiver  confer  on  the  court  jurisdiction  over  the  case, 
or  over  the  person  of  defendants. 

Error  to  the  superior  court  of  Cincinnati. 

This  was  an  action  brought  by  the  plaintiffs  against  John  T.  Foote, 
impleaded  with  Sheldon  Kellogg,  late  partners,  to  recover  on  a  judgment 
rendered  against  said  Kellogg  &  Foote,  in  the  circuit  court  of  Crawford 
County,  in  the  State  of  Arkansas,  on  the  16th  of  November,  1861. 

The  petition  contains  an  averment  that  said  court  was  a  court  of  record 
and  genei*al  jurisdiction ;  that  the  action  was  commenced  in  that  court  in 
October,  1857,  and  that  at  the  July  term  of  said  court,  in  1859,  the  de- 
fendants duly  appeared  by  their  attorney  and  filed  their  plea  to  the  action, 
on  which  such  proceedings  were  had ;  that  at  the  November  term  of  said 
court,  in  1861,  a  judgment  was  rendered  for  plaintiffs  for  $960  damages, 
and  for  costs. 

To  this  petition  John  T.  Foote  answered  (Kellogg  not  being  served) 
that  the  pretended  judgment  was  rendered  in  the  State  of  Arkansas, 
whose  people,  and  the  so-called  government  of  the  state,  were  at  the 
time,  and  for  a  long  time  had  been,  in  armed  rebellion  against  the  au- 
thority and  government  of  the  United  States,  and  by  a  pretended  court, 
acting  under  the  pretended  authority  of  a  so-called  government,  which 
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was  in  rebellion,  and  engaged  in  making  war  upon  the  United  States, 
wherefore  it  is  claimed  there  is  not  any  record  of  such  a  judgment. 

To  this  answer  a  demurrer  was  filed,  and  upon  the  question  thus  raised 
the  case  was  reserved  for  decision  of  the  court  in  general  term.  This  de- 
murrer was  sustained,  and  cause  remanded  to  special  term,  where  the  fol- 
lowing amended  answer  was  filed :  — 

"  The  defendant,  John  T.  Foote,  for  answer  to  the  petition  of  the  plain- 
tiffs, says  that  on  the  twenty-sixth  (26th)  day  of  Octooer  (1857),  eighteen 
hundred  and  fifty-seven,  he,  the  said  defendant,  was  a  citizen  and  resident 
of  the  State  of  Ohio,  and  had  before  been,  and  up  to  the  month  of  June 
(1863),  eighteen  hundred  and  sixty-three,  continued  to  be  a  citizen  and 
resident  of  said  state ;  that  in  said  month  of  June,  1863,  he  removed  his 
residence  to  the  State  of  New  York,  of  which  state  he  continued  to  be  a 
citizen  and  resident  for  the  three  (3)  years  next  following  the  month  of 
Jane,  1863  ;  that  he  then,  in  the  year  1866,  removed  to  the  State  of  New 
Jersey,  of  which  last  named  state  he  has  ever  since  continued  to  be,  and 
now  is,  a  citizen  and  resident.  Defendant  further  says  that  the  circuit 
court  of  Crawford  County,  in  the  State  of  Arkansas,  was,  on  the  26th  day 
of  October,  1857,  a  court  of  the  State  of  Arkansas,  under  the  govern- 
ment and  jurisdiction  of  the  United  States  of  America,  and  in  peaceable 
relations  therewith  ;  and  he,  the  said  defendant,  then  had  both  in  law  and 
in  fact  all  the  privileges  and  immunities  of  a  citizen  of  the  United  States, 
and  of  the  State  of  Arkansas,  in  prosecuting  and  defending  actions  at 
law  in  said  court ;  and  as  such  citizen  of  the  United  States  he  employed 
counsel  and  appeared  in  said  case,  for  the  purpose  of  setting  up  and  main- 
taining a  just  and  good  defence  which  he  had  to  said  action,  as  shown  by 
the  proceedings  therein. 

"  The  said  defendant  further  states  that  afterward,  and  prior  to  the  re- 
bellion hereinafter  stated,  and  prior  to  the  sixteenth  (16th)  day  of  No- 
vember, eighteen  hundred  and  sixty-one  (1861),  the  persons  and  bodies  of 
persons  holding  the  chief  executive  and  the  legislative  offices  in  the  State 
of  Arkansas,  combining  and  confederating  with  the  persons  and  bodies  of 
persons  holding  the  chief  executive  and  the  legislative  offices  in  the  States 
of  South  Carolina,  Georgia,  Florida,  Alabama,  Louisiana,  Texas,  North 
Carolina,  Tennessee,  and  Virginia,  such  persons  being  all  the  persons 
holding  chief  executive  offices  and  a  large  majority  of  all  the  persons  con- 
stituting legislative  bodies,  or  any,  in  each  and  all  said  states,  including 
the  said  State  of  Arkansas,  rebelled  against  the  authority  of  the  United 
States  of  America ;  and  by  means  of  a  pretended  confederate  government, 
known  and  called  the  Confederate  States  of  America,  levied  and  waged  a 
war  against  the  United  States  of  America,  which  said  war  was  raging 
and  continued  to  rage  before  and  after  the  said  sixteenth  (16th)  day  of 
November  (1861),  eighteen  hundred  and  sixty-one. 

"  And  the  defendant  further  avers  that  the  residents  of  the  said  State  of 
Arkansas,  on,  before,  and  after  the  said  16th  day  of  November,  1861,  in- 
cluding the  pretended  judges  and  officers  of  said  circuit  court  of  Crawford 
County,  the  said  plaintiffs,  and  the  said  attorney  who  had  been  employed 
by  this  defendant,  became  and  were  the  enemies  of  the  United  States, 
engaged  in  open  rebellion  and  war  against  the  United  States.  And 
the  defendant  avers  that  the  pretended  judge  and  officers  of  the  said 
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circuit  court  were  not,  on  said  16th  of  November,  1861,  acting,  or  assum- 
ing to  act,  under  the  authority  and  jurisdiction  of  the  United  States  of 
America,  or  under  the  authority  of  any  government  existing  or  established 
in  the  said  State  of  Arkansas  connected  with  the  government  of  the  United 
States  of  America ;  but  under  a  usurped  and  illegal  government  of  the 
said  State  of  Arkansas,  and  under  the  said  usurped  and  illegal  govern- 
ment known  and  called  the  Confederate  States  of  America.  And  the 
defendant  avers  that  the  pretended  judge  of  the  said  circuit  court  of 
Crawford  County,  who  rendered  the  said  pretended  judgment  of  said 
court  (so-called)  on  the  said  16th  day  of  November,  1861,  against  the 
defendant,  was  not,  on  said  16th  day  of  November,  1861,  and  never  had 
been,  a  judge  of  the  said  State  of  Arkansas,  deriving  authority  from  any 
government  of  said  state  as  one  of  the  United  States  of  America ;  but 
was  a  person  acting  and  assuming  to  act  under  authority  derived  from  the 
said  usurped  and  illegal  governments  of  the  said  State  of  Arkansas,  and 
the  said  Confederate  States  of  America. 

'^  And  the  said  defendant  further  avers  that  on  and  before  the  said  six- 
teenth (16th)  day  of  November,  1861,  and  for  a  long  time  thereafter,  in 
the  territory  between  the  State  of  Ohio  (of  which  state  defendant  was  a 
citizen  and  resident,  until  June,  1863,  as  herein  above  stated)  and  in  the 
territory  between  the  States  of  New  York  and  New  Jersey  (of  which 
states  defendant  was  subsequently  a  citizen  and  resident  as  herein  afore- 
said), and  the  said  State  of  Arkansas,  the  armies  of  the  United  States  of 
America  and  the  armies  of  the  said  usurped  illegal  government  of  the 
Confederate  States  of  America  were  arrayed  against  each  C>ther,  and  lines 
were  established  and  maintained,  which  he,  the  said  defendant,  was  not  at 
liberty  to  pass ;  and  communication  was  cut  off  and  rendered  impracti- 
cable between  the  said  States  of  Ohio,  New  York,  and  New  Jersey,  and 
the  citizens  thereof,  and  the  said  State  of  Arkansas  and  the  people  and 
inhabitants  thereof ;  all  which  was  well  known  to  the  said  plaintiffs  and 
to  the  said  pretended  judge  and  officers  of  the  said  pretended  6ourt. 
And  the  said  defendant  avers  that  on  and  before  the  said  16th  dav  of 
November,  1861,  under  an  act  of  Congress  of  the  United  States,  for  that 
purpose  enacted,  all  commercial  intercourse  between  the  citizens  of  said 
States  of  Ohio,  New  York,  and  New  Jersey,  and  the  residents  of  the  said 
State  of  Arkansas,  was  by  proclamation  of  the  President  of  the  United 
States,  prohibited. 

"  And  the  said  defendant  avers  that  on  the  said  16th  day  of  November, 
1861,  he,  the  said  defendant,  had  not  within  the  said  State  of  Arkansas 
the  free  and  peaceable  exercise  of  the  privileges  and  immunities  of  a  citizen 
of  the  United  States,  or  of  the  State  of  Arkansas,  as  one  of  the  United 
States  of  America ;  but  was  illegally  and  forcibly  deprived  thereof  by  the 
acts  of  the  said  plaintiffs  and  the  judge  and  officers  of  the  said  pretended 
court,  and  others  combining  and  confederating  with  them,  as  hereinbefore 
set  forth.  And  the  said  defendant  insists  that  said  pretended  judgment 
was  and  is  fraudulent  and  void." 

To  this  was  the  following  reply  :  — 

"  The  plaintiffs,  for  reply  to  the  amended  answer  of  the  defendants,  say 
that  the  circuit  court  of  Crawford  County,  in  the  State  of  Arkansas,  in 
and  by  which  the  said  judgment  in  the  petition  mentioned  was  rendered, 
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was  and  is  the  same  court  in  which  said  suit  by  the  plaintiffs  against  the 
defendants,  in  the  petition  mentioned,  was  instituted  on  the  26th  day  of 
October,  1857,  and  in  which  the  said  defendants  appeared  and  pleaded 
their  pretended  defence,  mentioned  in  their  said  amended  answer,  and  was 
not  another  or  different  court,  as  pretended  in  said  answer,  and  was,  at 
the  commencement  of  said  suit,  and  thence  continually  until  and  at  the 
time  of  rendering  said  judgment,  a  court  of  general  jurisdiction  in  law  and 
equity,  lawfully  established  and  proceeding  under  and  by  virtue  of  the 
Constitution  and  laws  of  the  said  State  of  Arkansas,  and  that  the  judge  of 
said  court,  who  rendered  said  judgment,  was,  at  the  time  when  he  ren- 
dered the  same,  duly  appointed,  qualified,  and  acting  as  such,  under  and 
by  virtue  of  the  Constitution  and  laws  of  the  said  State  of  Arkansas.  And 
plaintiffs  aver  that,  by  the  law  and  usage  of  the  said  State  of  Arkansas, 
the  said  judgment  of  said  court  now  is  and  ever  since  the  rendering  thereof 
has  been  of  full  force  and  effect,  and  that  the  same,  at  and  ever  since  the 
commencement  of  this  action,  had  and  now  has  absolute  verity,  faith,  and 
credit  in  all  the  courts  of  said  state,  and  remains  wholly  unreversed ;  and 
they  deny  each  and  all  aveiments  in  said  answer  to  the  contrary." 

The  case  was  again  reserved  to  general  term,  and  then  submitted  to 
court  on  the  pleadings  and  the  following  agreed  statement  of  facts :  — 

**  This  action  coming  on  to  be  heard,  the  parties  waived  the  interven- 
tion of  a  jury,  and  submitted  the  same  for  trial  by  the  court,  upon  the 
pleadings  and  the  following  agreed  statement  of  testimony  : 

**  The  plaintiffs  offered  and  read  in  evidence  the  transcript  of  the  rec- 
ord of  proceedings  and  judgment  in  their  action  against  said  defendants 
in  the  circuit  court  of  Crawford  County,  in  the  State  of  Arkansas, 
November  term,  in  the  year  1861,  and  the  authentication  thereof,  which 
is  hereto  annexed,  and  marked  Exhibit  1 ;  also  the  transcript  of  section  4, 
article  6,  of  the  Constitution  of  said  State  of  Arkansas,  and  the  authen- 
tication thereof,  which  is  hereto  annexed  and  marked  Exhibit  2  ;  also  the 
decision  of  the  supreme  court  of  said  State  of  Arkansas,  being  the  highest 
court  of  judicature  in  and  of  said  state,  rendered  at  the  December  term,  in 
the  year  1866,  in  three  causes,  reported  in  volume  24  of  a  book  styled 
Arkansas  Reports,  being  the  official  and  authorized  report  of  the  cases 
adjudged  in  said  court,  viz.,  the  decision  in  Hawkins  v.  Mlkins^  reported 
at  page  286,  and  in  Better  v.  Page^  reported  at  page  363,  and  in  Belding 
V.  Goodwin^  reported  at  page  486,  which  reports  and  decisions  so  referred 
to  are  made  part  hereof  as  though  herein  fully  set  forth,  and  were  offered 
and  read  by  plaintiffs  as  evidence  tending  to  show  the  credit  and  effect  due 
by  the  law  of  said  State  of  Arkansas  to  the  said  judgment  and  proceedings 
in  said  circuit  court  of  Crawford  County. 

"  And  the  plaintiffs  thereupon  rested  their  case. 

"  Said  defendants  then  offered  testimony  that  on  the  16th  day  of  Janu- 
ary, 1861,  the  legislature  of  said  State  of  Arkansas  passed  what  was 
styled  a  convention  bill.  That  on  February  18th  delegates  to  such  con- 
vention were  elected,  and  that  on  March  4th  the  convention  met,  and  on 
the  6th  of  May  it  again  met  and  adopted  an  ordinance,  whereby  Arkansas 
was  declared  to  be  a  separate  and  sovereign  state  ;  and  the  ordinance  or 
compact,  by  which  she  became  one  of  the  United  States,  thereby  repealed, 
abrogated,  and  set  aside,  and  the  union  subsisting  between  said  state  and 
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the  United  States  forever  dissolved,  and  her  people  and  citizens  absolved 
from  all  allegiance  to  the  United  States,  or  the  government  thereof,  and 
also  authorized  the  transfer  to  the  so-called  Confederate  States  of  America 
(through  its  delegates  to  the  Provisional  Congress  of  said  Confederate 

fovernment,  which  Congress  first  met  and  organized  February  18th,  A.  D. 
861),  of  the  arsenal  at  Little  Rock  and  the  hospital  at  Napoleon,  the 
same  belonging  to  the  said  United  States  of  America ;  and  that  in  the 
month  of  May^  1861,  said  Arkansas  was  formally  admitted  into  the  Con- 
federate States  of  America,  and  through  its  delegates  gave^its  adhesion  to 
the  Provisional  Constitution  of  said  confederation. 

"That  on  the  said  4th  day  of  March,  1861,  a  convention  in  Arkansas 
assembled,  ordained  and  established  what  purported  to  be  a  state  Consti- 
tution, a  transcript  of  which  was  introduced  by  defendant,  and  is  hereto 
attached  and  marked  Exhibit  8  ;  that  the  same  was  adopted  June  1, 1861, 
by  a  convention  of  delegates  assembled,  claiming  to  represent  the  State 
of  Arkansas,  as  a  member  of  the  so-called  Confederate  States  of  America, 
and  that  said  judgment  was  rendered  by  a  court  whose  judges  and  officers 
were  acting  under  the  authority  of  the  Constitution  adopted  as  afore- 
said. 

"  That  the  defendant,  John  T.  Foote,  on  the  26th  day  of  October  (1857), 
eighteen  hundred  and  fifty-seven,  was  a  citizen  and  resident  of  the  State 
of  Ohio,  and  continued  to  be  up  to  the  month  of  June  (1863),  eighteen 
hundred  and  sixty-three,  and  that  from  said  date  last  named  till  June, 
1866,  he  was  a  resident  of  the  State  of  New  York,  and  that  from  June, 
1866,  till  the  present  time,  he  was  and  has  been  a  resident  of  the  State  of 
New  Jersey.  That  afterward,  and  prior  to  the  16th  day  of  November, 
1861,  the  said  State  of  Arkansas,  combining  and  confederating  with  the 
States  of  South  Carolina,  Georgia,  Florida,  Alabama,  Louisiana,  Texas, 
North  Carolina,  Tennessee,  and  Virginia,  under  the  pretended  authority 
of  the  so-called  Confederate  States  of  America,  levied  and  waged  war 
against  the  United  States  of  America,  and  so  continued  to  do  before  and 
after  the  said  16th  day  of  November,  1861,  and  that  the  residents  of  the 
said  State  of  Arkansas  were  engaged  in  open  rebellion  and  war  against 
the  said  United  States  of  America. 

"  And  that  on  and  before  the  said  16th  day  of  November,  1861,  and  for 
a  long  time  thereafter,  the  armies  of  the  United  States  of  America  and  of 
said  Confederate  government  were  arrayed  against  each  other,  and  lines 
were  established  and  continued  between  the  State  of  Arkansas  and  the 
States  of  Ohio  and  New  Jersey,  and  all  intercourse  was  prohibited  and 
rendered  impracticable  between  said  states. 

"And,  thereupon,  it  is  certified  that  the  foregoing  being  all  the  testimony 
offered  on  either  part,  each  of  said  parties  excepted  to  the  competency  of 
the  testimony  offered  by  the  other  to  maintain  the  issue.  And  it  was 
ordered  that  the  action  be  reserved  for  the  decision  of  the  court  in  the 
general  term,  upon  the  pleadings  and  the  testimony  aforesaid. 

"  In  witness  whereof  the  judge  at  special  term  has  hereunto  set  his 
hand  and  seal.  M.  B.  Hagans.     [Seal.]  " 

Exhibit  No.  1,  referred  to,  is  a  copy  of  the  record  of  the  Arkansas 
judgment  authenticated  in  due  form. 

It  shows  that  proceedings  by  attachment  were  begun  in  1856,  and  at 
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the  February  term,  A.  D.  1868,  "  the  said  defendants,  by  their  attorney, 
Jesse  Turner,  entered  their  appearance,''  and  gave  their  consent  to  the 
filing  of  an  amended  declaration. 

Afterward,  in  August,  1858,  defendants,  by  their  attorney,  appeared, 
and,  on  his  motion,  leave  was  granted  them  to  take  testimony  by  deposi- 
tions, which  appears  to  have  been  done  by  defendants  as  well  as  plaintiffs. 
At  July  term,  1859,  the  defendants,  by  said  attorney,  filed  their  plea  in 
the  nature  of  a  general  denial. 

Finally,  at  the  November  teriPi  1861,  "  the  said  parties,  by  their  re- 
spective attorneys,  appear,  and  neither  party  requiring  a  jury,  this  cause 
is  submitted  to  the  court,  sitting  as  a  jury,  by  consent  of  parties;  "  and, 
after  hearing  the  evidence,  judgment  was  rendered  against  the  defend- 
ants, whose  attorney  filed  a  motion  for  a  new  trial,  which  being  over- 
ruled, he  tools  a  bill  of  exceptions,  which  is  also  made  part  of  the  record. 

Elxhibit  No.  2  is  composed  of  extracts  from  the  Constitution  of  Arlsan- 
sas,  adopted  March  4, 1861,  by  a  convention  called  in  due  form  by  act  of 
the  legislature,  passed  January  16,  1861.  This  convention,  on  the  6th  of 
May,  1861,  adopted  an  ordinance  of  secession  in  the  usual  form,  and  also 
this  Constitution,  and  united  with  other  states  in  forming  the  new  govern- 
ment called  the  Confederate  States  of  America,  and  as  such  state  engaged 
in  the  war  of  the  rebellion. 

Under  this  new  Constitution,  it  was  declared  that  all  writs,  actions, 
prosecutions,  judgments,  claims,  and  contracts  of  individuals  and  bodies 
corporate  should  continue  as  if  no  change  had  taken  place  in  the  Consti- 
tution or  government  of  the  state,  and  all  process  previously  issued  should 
be  as  valid  as  if  issued  after  its  adoption. 

It  was  further  declared  that  all  officers  under  the  authority  of  the  state 
shall  continue  to  hold  office  until  their  terms  expire  under  the  provisions 
of  this  new  Constitution,  and  all  were  required  to  take  an  oath  to  support 
the  Constitution  of  the  Confederate  States  of  America,  as  well  as  of  the 
state,  and  to  abide  by  and  observe  all  the  ordinances  passed  by  the  conven- 
tion aforesaid.  Upon  this  foundation,  a  state  government  was  set  up  ;  the 
state,  from  its  stand-point,  was  an  independent  state,  united  by  compact 
with  the  confederacy.     As  such,  she  resorted  to  arms. 

Kinff^  Thompson  ^  Avery^  for  the  plaintiffs  in  error.  I.  The  i^ecord  of 
the  judgment  in  the  Arkansas  court  was  entitled  to  the  same  faith  and 
credit  which  it  had  by  law  and  usage  in  that  state.  Constitution  of 
United  States,  art.  4,  sec.  1 ;  Act  of  Congress,  May  26,  1790,  1  Stat,  at 
Large,  122,  As  to  its  validity  by  the  law  of  Arkansas,  see  Hawkins  v. 
Filkins,  24  Ark.  286,  295,  296,  316,  326  ;  Better  v.  Page,  lb.  363 ;  BeU 
ding  v.  Godwin^  lb.  486  ;  Art.  4,  sec.  1,  Constitution  of  United  States ; 
White  V.  Cannon,  6  Wal.  443 ;  Hughes  v.  Stinson,  21  La.  Ann.  540 ;  Hill 
V.  Boylandy  40  Miss.  618  ;  Harlan  v.  The  State,  41  Miss.  566 ;  Brown  v. 
Wright,  39  Ga.  96  ;  Bennett  v.  Morley,  10  Ohio,  100  ;  Mills  v.  Duryee, 
7  Cranch,  481 ;  Mayhew  v.  Thatcher,  6  Wheat.  129 ;  Caldwell  v.  Carring- 
tan,  9  Pet.  86  ;  McElmoyle  v.  Cohen,  13  Pet.  312  ;  Spencer  v.  Brockway, 
1  Ohio,  260 ;  Silver  Lake  Bank  v.  Harding,  5  Ohio,  645 ;  Q-oodrich  v. 
Jenkins,  6  Ohio,  44  ;  Anderson  v.  Anderson,  8  Ohio,  108  lAmdt  v.  Amdt^ 
15  Ohio,  33 ;  Scott  v.  Pilkington,  2  Best&  Smith  (110  Eng.  Com,  Law), 
10;  Jonesy.  Walker ^^  Perm.  689;  Lessee  of  Le  Gfrange  v.  Ward,  11  Ohio, 
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657 ;  Daniels  v.  Stevens^  19  Ohio,  222  ;  Feck  v.  Jenners^  7  How.  (S.  C.) 
612 ;  17  Ohio,  409 ;  Paine' 8  Lessees  v.  Mooreland^  15  Ohio,  445.  But  in 
the  superior  court  it  was  treated  as  ex  parte^  and  a  nullity. 

II.  The  states  which  seceded  in  rebellion  did  not  thereby  lose  their 
existence  or  "  independent  autonomy."  Arkansas  continued  to  be  a  state, 
and  a  state  of  the  Union,  and  the  functions  of  all  departments  of  the  state 
—  legislative,  executive,  or  judicial  —  were  unimpaired.  Their  acts  and 
proceedings  were  valid,  except  such  as  were  in  aid  or  furtherance  of  the 
rebellion.  The  confederacy  and  its  measures  are  held  void  because  it  was 
organized  by  and  for  treason  only.  But  the  states  stood  upon  a  different 
footing.  Texas  v.  White,  7  Wal.  700 ;  Sprott  v.  United  States,  20  Wal. 
459,  464  ;  United  States  v.  Insurance  Companies,  22  Wal.  99  ;  Horn  v. 
Lockhart,  17  Wal.  580 ;  Taylor  v.  Thomas,  22  Wal.  479,  489. 

III.  The  court  erred  in  applying  to  a  defendant  the  doctrine  of  persona 
standi  injudido,  which  in  war  suspends  contracts  by  reason  of  the  plain- 
tiff's disability  to  sue  in  the  enemy's  country.  1  Kent  Com.  68 ;  Grts- 
wold  V.  Waddington,  16  Johns.  438.  The  plea  of  alien  enemy  is  availa- 
ble only  against  the  plaintiff,  and  even  then  is  most  strictly  construed. 
1  Chitty  PI.  479  ;  Clark  v.  Morey,  10  Johns.  69 ;  3  Camp.  160, 163  ;  13 
Ves.  71,  72,  and  note.  Alien  enemy  may  be  sued,  though  he  cannot 
bring  suit.  Miller,  J.  18  Wal.  106,  111.  And  as  to  this  see  White  v. 
Cannon,  6  Wal.  406;  McVeigh  v.  United  States,  111  Wal.  259;  Univer- 
sity V.  Finck,  18  Wal.  106 ;  Van  Brymen  v.  Wilson,  9  East,  321 ;  Buckly 
V.  Lyttle,  10  Johns.  117. 

The  suit  in  Arkansas  was  begun,  and  the  defendants,  by  their  attorney, 
had  appeared  and  pleaded  prior  to  the  war.  The  jurisdiction  of  the  court 
continued  unbroken.  The  war  would  have  been  ground  for  a  continu- 
ance, if  applied  for,  but  did  not  abate  the  suit. 

IV.  Giving  the  record  due  faith  and  credit,  it  disclosed  the  fact  that 
the  defendants,  by  their  attorney,  submitted  the  cause  and  went  to  trial 
without  objection.  The  attorney  was  appointed  before  the  war.  No 
revocation  of  his  authority  was  shown.  The  war  did  not  work  a  revoca- 
tion. Buchanan  v.  Curry,  19  Johns.  137  ;  Ward  v.  Smith,  7  Wall.  447  ; 
Botts  V.  Crenshaw,  Chase's  Dec.  224;  Anderson  v.  Bank  of  Cape  Fear, 
lb.  685 ;  Manhattan  Ins,  Co,  v  Warwick,  20  Grattan,  614 ;  Monsseaux  v. 
Urquhart,  19  La.  Ann.  482. 

V.  The  authority  of  an  attorney  at  law  is  presumed,  and  the  submis- 
sion of  the  case  by  the  defendants'  scttomey  to  the  Arkansas  court  was 
conclusive  upon  them,  unless  relieved  against,  in  the  manner  pointed  out 
in  Abemathy  v.  Latimore,  19  Ohio,  286  ;  Treasurer  of  Champaign  County 
V.  Norton,  1  lb.  270 ;  Porters,  Critchfield,  3  lb.  518 ;  Pillsbury  v.  Dugan^ 
9  lb.  117.  The  rights  of  defendants  as  citizens  were  not  impaired.  They 
had  their  day  in  court.     1  Ohio,  270. 

McQ-uffey,  Morrill  ^  Strunk,  and  G-eo,  Hoadly,  for  defendants  in  error. 
I.  As  to  the  record  of  a  judgment  of  one  state  called  in  question  in  an- 
other, U.  S.  Constitution,  art.  1,  sec.  1 ;  U.  S.  Stat,  at  Large,  122 ; 
Bartlett  v.  Knight^  1  Mass.  401 ;  2  Parsons  on  Contracts,  607 ;  Hitchcock 
V.  Aicken,  1  Caines,  460 ;  Thomison  v.  Whitman,  18  Wall.  457 ;  Maxwell 
V.  Stewart,  22  lb.  77. 

II.  As  to  the  validity  of  a  judgment  rendered  against  a  resident  of  a 
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state  adhering  to  the  Union  during  the  late  war,  by  a  court  of  a  seceding 
state,  &c. ;  and  as  to  whether  jurisdiction  that  had  once  attached  was 
suspended  by  the  war,  Bisaell  v,  Briggs,  9  Mass.  462 ;  Sail  v.  Williams^ 
6  Pick.  232 ;  The  Prize  Cases^  2  Black,  635 ;  Livingston  v.  Jordan^  vol. 
10,  No.  1,  Am.  Law  Reg.  55 ;  JSTanger  v.  Abbott,  6  Wall.  632 ;  The  Pro- 
tector, 9  lb.  687  ;  Dean  v.  Nehon,  10  lb.  158 ;  Railroad  Co.  v.  Trimble, 
lb.  367  ;  Lvdlow  v.  Ramsey,  11  lb.  581 ;  Levy  v.  Stewart,  lb.  244 ;  Con- 
ley  V.  Bueson,  1  HeiskeU  (Tenn.),  145 ;  Texas  v.  White,  7  Wall.  100 ; 
University  v.  Finch,  18  lb.  106  ;  Galpin  v.  Page,  lb.  350 ;  Mitchell  v. 
U.  S.  21  lb.  350,  368 ;  Fretz  v.  Stover,  22  Wall.  198,  206 ;  Taylor  v. 
Thomas,  lb.  479,  489 ;  Ross  v.  Jones,  lb.  579,  586  ;  Perkins  v.  Rogers, 
35  Ind.  124 ;  Lasese  v.  Rochereau,  17  Wall.  437  ;  Cappell  v.  ^aK,  7  lb. 
542 ;  McVeigh  v.  J7.  S.  11  lb.  259. 

III.  Whether  the  government  of  Arkansas  had  a  de  facto  or  a  de  jure 
existence,  or  was  merely  a  usurpation,  the  court  is  referred  to  7  Eng. 
Stat,  at  Large,  486 ;  Bolton  v.  Arme,  Cases  in  Chancery,  55 ;  Harrison 
V.  North,  lb.  83 ;  Latham  v.  Clark,  25  Ark.  574 ;  Robertson  v.  Sloss,  7 
Coldw.  144 ;  Harrison  v.  Gilmer,  20  La.  Ann.  242 ;  Twiss's  Law  of  Na- 
tions, 297 ;  Griswold  v.  Waddington,  15  Johns.  438 ;  The  Prize  Cases, 
2  Black,  635 ;  Martin  v.  Hewitt,  44  Ala.  418 ;  Noble  ^  Co.  v.  Collins  ^ 
Co.  lb.  554 ;  White  v.  Texas,  7  Wall.  701 ;  Bank  of  Tenn.  v.  Woodson, 
5  Coldw.  176  ;  Conley  v.  Bueson,  1  Heiskell,  145 ;  Cassell  v.  Backreck, 
42  Miss.  66  ;  Thomas  v.  TyZer,  42  lb.  651. 

Johnson,  J.  The  facts  disclosed  present  for  our  consideration  impor- 
tant and  novel  questions  growing  out  of  the  late  civil  war.  They  involve 
a  determination  of  the  legal  effect  of  the  secession  of  the  State  of  Arkan- 
sas, and  the  war  that  ensued,  upon  the  power  of  the  couVrts  of  that  state, 
during  the  war,  to  render  judgment  against  a  citizen  of  Ohio,  and  also 
the  extent  to  which  faith  and  credit  should  be  given  to  a  judgment  thus 
rendered,  under  the  Constitution  and  laws  of  the  United  States. 

On  behalf  of  the  plantiff,  it  is  claimed  that  full  faith  and  credit  should 
be  given  to  this  judgment,  under  article  4,  section  1  of  the  Constitution  of 
the  United  States,  as  a  judicial  proceeding  of  a  state  ;  but  if  it  is  not  such, 
then  at  least  it  is  entitled  to  all  the  verity  of  a  foreign  judgment,  as  the 
proceeding  of  a  de  facto  court,  having  jurisdiction  of  the  case  and  the 
parties. 

The  defendants  insist  that  this  is  not  the  record  of  a  court  of  a  state  of 
the  Union ;  that  while  the  act  of  secession  was  void,  and  the  state  was 
never  legally  out  of  the  Union,  yet  the  government  that  was  set  up  by 
the  people  of  the  state  was  a  revolutionary  usurpation  in  violation  of 
the  Constitution ;  that  this  government  was  a  government  of  force,  main- 
tained by  arms ;  that  all  acts,  legislative,  executive,  and  judicial,  were, 
as  to  the  United  States  and  its  citizens,  null  and  void. 

It  is  further  insisted  that  this  was  a  war,  in  the  sense  of  public  law,  and 
that  the  courts  of  Arkansas  had  no  power  to  proceed  to  judgment  against 
defendants ;  that  they  were  by  the  war,  and  the  duty  which  was  imposed, 
as  well  as  by  the  danger  attending  it,  forbidden  to  appear  and  defend. 

It  appears  that  this  action  was  begun  by  the  plaintiffs  in  the  circuit 
court  of  Crawford  County  in  1857. 

Personal  appearance  was  entered  and  issue  joined  prior  to  the  war. 
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After  the  state  had  joined  the  Southern  Confederacj^  and  while  it  was  in 
arms  against  the  Union,  the  case  was  tried.  The  attorney  for  defendants, 
who  was  retained  and  appeared  before  the  war,  continued  to  do  so  on  the 
trial  of  the  case,  and  consented  to  a  trial.  It  is  claimed  these  facts  gave 
the  court  jurisdiction  over  the  person,  but  the  other  side  insists  that  such 
appearance  could  confer  no  power  on  the  court  to  do  an  unauthorized  act, 
and  that  the  war  worked  a  revocation  of  this  agency. 

1.  Article  4,  section  1^  of  the  Constitution  of  the  United  States  pro- 
vides that  "  full  faith  and  credit  shall  be  given  in  each  state  to  the  pub- 
lic acts,  records,  and  judicial  proceedings  of  every  other  state ;  and  the 
Congress  may,  by  general  laws,  prescribe  the  manner  in  which  such  acts 
and  proceedings  shall  be  proved,  and  the  effect  thereof."  Under  the 
power  thus  conferred,. Congress  passed  the  Act  of  May  26,  1790,  which 
provided  that  "  the  records  and  judicial  proceedings  of  the  courts  of  any 
state  shall  be  proved  or  admitted  in  any  other  court  within  the  United 
States,  by  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  the  certificate  of  the  judge,  chief  justice, 
or  presiding  magistrate,  as  the  case  may  be,  that  the  attestation  is  in  due 
form.  And  the  said  records  and  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of  the  state  from 
whence  said  records  are  or  shall  be  taken.'* 

Leaving  out  of  view  for  the  present  the  facts  relied  on  as  a  defence  in 
this  case,  let  us  inquire  as  to  the  scope  and  meaning  of  this  constitutional 
provision  and  the  act  of  Congress. 

What  acts,  records,  and  judicial  proceedings  are  entitled  to  full  faith 
and  credit,  and  what  is  a  judgment  of  a  court  of  a  state  that  imports  ab- 
solute verity? 

By  the  Act  of  1790,  a  judgment  which  is  valid  in  the  state  where  ren- 
dered becomes,  in  the  other  states,  a  debt  of  record,  not  reexaminable 
upon  the  merits,  but  it  does  not  carry  with  it  into  another  state  the  effi- 
cacy of  a  judgment  against  person  or  property  that  can  be  enforced  by 
execution.  To  give  it  that  force  in  another  state,  it  must  by  action  be 
made  the  judgment  of  such  other  state. 

Hence  it  follows  that  such  judgment  is  only  evidence  in  another  state 
that  the  subject  matter  of  the  original  suit  has  become  a  debt  of  record, 
which  cannot  be  avoided  by  a  plea  of  nvl  tiel  record.  McElmoyle  v, 
Cohen,  13  Pet.  330. 

In  an  action  on  such  judgment  in  another  state,  whatever  pleas  would 
be  good  in  the  state  where  rendered  would  be  good  in  such  other  state. 
Hampton  v.  Mc  Connelly  3  Wheat.  234. 

The  constitutional  provision  was  not  intended  to  confer  a  new  power 
of  jurisdiction  on  the  courts  of  any  state,  but  to  prescribe  the  effect  in 
other  states  of  the  acknowledged  jurisdiction  over  persons  and  things 
within  the  state.  Every  judgment  depends,  for  its  force  and  validity,  on 
the  competency  and  authority  of  the  tribunal  which  pronounces  it,  and 
may  be  assailed  by  showing  a  want  or  failure  of  jurisdiction  over  the  sub- 
ject matter  or  the  person,  even  though  absolutely  conclusive  in  other  par- 
ticulars. 

The  manifest  design  of  the  Constitution  was  to  give  faith  and  effect  to 
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valid  judgments,  and  not  to  enable  the  courts  of  one  state  to  exercise  a 
usurped  or  illegal  authority  over  the  citizens  of  other  states  of  the  Union, 
who  are  not  amenable  to  the  jurisdiction  of  the  tribunal. 

Without  the  constitutional  provision  and  the  Act  of  1790,  the  judgments 
of  one  state  would  stand  in  the  tribunals  of  the  others  on  the  same  footing 
as  foreign  judgments^  and  only  be  respected  on  the  principles  of  comity 
between  nations,  and  not  as  a  duty  imposed  by  the  paramount  organic 
law.  How  far  such  judgments  of  a  state  of  the  Union,  when  duly  au- 
thenticated, are  entitled  to  faith  and  credit,  and  are  conclusive,  is  a  prob- 
lem by  no  means  free  from  difficulty.  It  has  been  productive  of  numer- 
ous decisions,  not  always  harmonious. 

One  of  the  earliest  cases  was  Bissell  v.  Briggs^  9  Mass.  462,  where  it 
was  said:  "  Whenever,  therefore,  a  record  of  a  judgment  of  any  state  is 
produced  as  conclusive  evidence,  the  jurisdiction  of  the  court  is  open  to 
inquiry.  And  upon  the  same  principle,  if  a  court  of  any  state  should 
render  a  judgment  against  a  man  not  within  the  state,  nor  bound  by  its 
laws,  nor  amenable  to  the  jurisdiction  of  its  courts ;  and  if  that  judgment 
should  be  produced  in  any  other  state  against  the  defendant,  the  jurisdic- 
tion of  the  court  might  be  inquired  into,  and  if  a  want  of  jurisdiction  ap- 
peared, no  credit  would  be  given  the  judgment. 

"  In  order  to  entitle  the  judgment  rendered  to  the  full  faith  and  credit 
mentioned  in  the  federal  Constitution,  the  court  must  have  jurisdiction, 
not  only  of  the  cause,  but  of  the  parties." 

The  same  view  was  declared  and  enforced  in  Sail  v.  Williams^  6  Pick. 
222. 

In  Hose  V.  Himely^  4t  Cranch,  269,  Chief  Justice  Marshall  says :  "  Upon 
principle,  it  would  seem  that  the  operation  of  every  judgment  must  de- 
pend on  the  power  of  the  court  to  render  that  judgment.  ...  In  some 
cases,  the  jurisdiction  depends  as  well  on  the  state  of  things  as  on  the  con- 
stitution of  the  court." 

For  a  long  time  after  the  adoption  of  the  Constitution,  it  was  supposed 
that  its  efEect,  in  connection  with  the  Act  of  1790,  was  to  render  the  judg- 
ments of  each  state  equivalent  to  domestic  judgments  in  every  other  state ; 
and  this  view  was  supported  by  the  language  of  the  Court  in  Mills  v. 
Duryee^  7  Cranch,  484.  It  was  so  held  in  that  case,  and  that  a  plea  of 
nil  debet  was  not  a  proper  plea  to  an  action  on  such  judgment. 

So  far  as  the  merits  of  that  case  are  concerned,  the  doctrine  there  laid 
down  is  still  adhered  to ;  but  as  to  the  validity  of  a  judgment  dependent 
on  the  power  of  the  court,  quite  a  different  view  is  now  entertained. 

Mr.  Justice  Story,  who  delivered  that  opinion,  elsewhere  says  :  "  But 
this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the  court,  in 
which  the  original  judgment  was  given,  to  pronounce  it ;  or  the  right  of 
the  state  itself  to  exercise  authority  over  the  person  or  the  subject  matter. 
The  Constitution  did  not  mean  to  confer  upon  the  states  a  new  power  or 
jurisdiction,  but  simply  to  regulate  the  acknowledged  jurisdiction  over 
persons  and  things  within  their  territory."  Story  on  Const,  sec.  1313. 
Again  he  says :  ^^  It  did  not  make  the  judgments  of  other  states  domestic 
judgments  to  all  intents  and  purposes,  but  only  gave  a  general  validity 
and  credit  to  them  as  evidence."     Story  on  Conflict  of  Laws,  sec.  609. 

Chancellor  Kent  (1  Kent  Com.  281,  and  vol.  2,  p.  95,  and  note)  says : 
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"It  is  only  when  the  jurisdiction  of  the  court  in  another  state  is  not  im- 
peached, either  as  to  the  subject  matter  or  the  person,  that  the  record  of 
the  judgment  is  entitled  to  full  faith  and  credit." 

This  distinction  is  strongly  supported  by  D^Arey  v.  Ketchum^  11 
Howard  S.  C.  165,  where  the  case  of  Mill%  y.  Duryee  was  limited  and  ex* 
plained. 

It  was  there  held  that  the  constitutional  provision  and  act  of  Congress 
giving  full  faith  and  credit  to  the  judgments  of  each  state,  in  every  other 
state,  do  not  refer  to  judgments  rendered  by  a  court  having  no  jurisdiction 
of  the  parties  —  that  it  only  referred  to  valid  judgments. 

It  is  an  important  feature  of  that  case,  that  by  the  law  of  the  State  of 
New  York,  where  the  judgment  was  rendered,  it  was  valid.  It  was  a 
judgment  against  two  joint  debtors,  only  one  of  whom  was  served.  Un- 
der the  state  law,  this  was  a  valid  judgment  against  both,  and  if  the  lan- 
guage of  the  Act  of  1790  had  full  force,  this  judgment,  when  properly 
authenticated,  "  shall  have  such  faith  and  credit  given  it  in  every  court 
within  the  United  States  as  it  had  by  law  or  usage  in  the  courts  of  the 
state  from  whence  it  was  taken  ; "  and  yet  when  sued  on  in  Louisiana,  it 
was  held  void  as  to  the  party  not  served,  though  valid  by  New  York  law. 
It  was  said  :  "  The  international  law  as  it  existed  among  the  states  in  1790, 
that  a  judgment  rendered  in  one  state,  assuming  to  bind  the  person  of  a 
citizen  of  another,  was  void  within  the  foreign  state,  when  the  defendant 
had  not  been  served  with  process  or  voluntarily  made  defence,  because 
neither  the  legislative  jurisdiction  nor  that  of  the  courts  of  justice  had 
binding  force.  ...  In  our  opinion,  Congress  did  not  intend  to  over- 
throw the  old  rule." 

In  Webster  v.  B^eed^  11  Howard,  437,  the  defendant  oflFered  to  defeat 
the  force  of  a  judgment  by  showing  want  of  service,  and  it  was  held  it 
could  be  done. 

In  Starhuch  v.  Murray^  5  Wend.  148,  it  is  said  :  "  Unless  a  court  has 
jurisdiction,  it  can  never  make  a  record  which  imports  uncontrollable  ver- 
ity to  the  party  over  whom  it  has  usurped  jurisdiction,  and  he  ought  not 
therefore  to  be  estopped  by  any  allegation  in  the  record  from  proving  any 
fact  that  goes  to  establish  the  truth  of  the  plea  alleging  want  of  jurisdic- 
tion. So  long  as  the  question  is  in  issue,  the  judgment  of  a  court  of  an- 
other state  is,  in  effect,  like  a  foreign  judgment  —  it  is  primd  facie  evi- 
dence." 

From  a  careful  review  of  numerous  cases,  we  find  the  rule  now  well 
settled  that  neither  the  constitutional  provision,  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state,  nor  the  act  of  Congress  passed  in  pursuance 
thereof,  prevents  an  inquiry  into  the  jurisdiction  of  the  court  in  which  a 
judgment  offered  in  evidence  was  rendered,  and  such  a  judgment  may  be 
contradicted  as  to  the  facts  necessary  to  give  the  court  jurisdiction,  and  if 
it  be  shown  that  such  facts  did  not  exist,  the  record  will  be  a  nullity,  not- 
withstanding it  may  recite  that  they  did  exist,  and  this  is  true  either  as 
to  the  subject  matter  or  the  person,  or  in  proceedings  in  rem  as  to  the 
thing.  Harris  v.  Hardiman  et  al.  14  Howard  S.  C.  334  ;  Borden  v.  Filch^ 
16  Johns.  141 ;  Christmas  v.  Bussell^  6  Wallace,  290 ;  Elliot  v.  Piersol  et 
al.  1  Pet.  828  ;  United  States  v.  Arredondo^  6  Pet.  691 ;  Vorhees  v.  Bank 
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of  U.  S.  10  Pet-  475 ;  Moulin  v.  Insurance  Co.  4  Zab.  222 ;  Mackay  v.  Gov- 
don^  34  New  Jersey,  286 ;  Wilson  v.  Bank  of  Mt.  Pleasant^  6  Leigh,  670  ; 
Story  on  Const,  sec.  1307  ;  Story  on  Con3.  of  Laws,  sec.  609  j  Thompson 
V.  Whitman^  18  Wallace,  467  ;  Spencer  v.  Brockway^  1  Qhio,  261 ;  G-ood- 
rich  V.  Jenkins^  6  Ohio,  44 ;  A7ider8on  v.  Anderson^  8  Ohio,  108 ;  Paine^s 
Lessees  v.  Mooreland^  16  Ohio,  446. 

It  follows  that  while  a  judgment  of  a  competent  court  of  any  state  of 
the  Union,  that  has  jurisdiction  or  authority  over  the  person  and  subject 
matter,  is  conclusive  upon  the  merits  of  the  controversy  in  every  state, 
yet  the  power  of  the  court  to  render  it  is  an  open  question  in  an  action 
like  the  present. 

It  is  competent,  therefore,  in  such  action,  to  inquire  into  the  authority 
of  the  pretended  court  to  exercise  judicial  functions,  whether  this  record 
comes  from  a  lawful  tribunal,  within  a  state  of  the  Union,  whether  that 
tribunal  had  jurisdiction  of  the  subject  matter,  and  whether  it  had  by 
any  legal  method  obtained  jurisdiction  over  the  person,  in  order  to  deter- 
mine whether  it  was  a  valid  judgment  under  the  Constitution.  Either  of 
these  inquiries  does  not  affect  the  merits  of  the  controversy  in  the  orig- 
inal action. 

II.  Was  this  record  a  judical  proceeding  of  a  court  of  one  of  the  states 
of  the  United  States  ? 

The  state  had  seceded  and  dissolved  its  connection  with  the  United 
States.  It  declared  independence,  and  joined  the  Confederacy.  These 
acts  were  null  and  void,  but  on  this  foundation  a  new  Constitution  with 
allegiance  to  the  Confederate  States  was  adopted,  and  for  the  time  was 
maintained  by  armed  rebellion.  Civil  war  ensued.  The  existence  of  this 
new  authority  was  being  determined  by  wager  of  battle. 

This  usurping  government  was  one  unknown  to  the  Constitution,  and 
in  direct  antagonism  to  it  and  the  authority  of  the  federal  laws  and  au- 
thority. It  could  acquire  no  legal  authority  over  the  people  of  the  United 
States,  and  no  actual  power  beyond  the  range  of  its  guns.  When  the 
armed  forces,  raised  to  establish  this  new  government  and  make  good 
their  declaration  of  secession  and  independence,  surrendered,  this  unlaw- 
ful state  government  fell.  The  present  Constitution  and  state  government 
of  Arkansas  is  not  the  successor  of  that,  and  derives  none  of  its  power 
from  its  prior  existence.  The  Congress  refused  to  recognize  it,  or  the 
vaUdity  of  its  acts.  By  the  reconstruction  acts,  it  was  declared  there  was 
no  legal  state  government  to  represent  the  state  in  the  Union,  and  Con- 
gress took  steps  to  organize  a  government  in  conformity  to  the  paramount 
laws  of  the  Union. 

The  courts  of  this  usurped  state  government,  set  up  on  the  ruins  of  the 
old,  and  dependent  for  its  existence  on  organized  treason,  had  no  power 
over  citizens  of  other  states  not  domiciled  there.  It  could  acquire  none 
by  the  steps  taken.  The  defendants  might  cheerfully  enter  their  appear- 
ance, and  consent  to  have  their  case  tried  by  a  court  of  a  state  govern- 
ment in  harmony  with  the  Union,  that  recognized  the  binding  force  of 
the  Constitution  and  laws  of  the  United  States,  and  where  he  was  entitled 
to  all  the  rights  and  immunities  of  a  citizen  of  the  United  States,  while 
he  would  be  utterly  unwilling  to  consent  to  be  tried  by  a  foreign  court  of 
a  nation  at  war  with  his  government,  and  where  his  rights  as  an  Amer- 
ican citizen  are  ignored. 
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These  defendants  never  consented  to  surrender  their  rights  as  citizens 
of  the  United  States,  guaranteed  by  its  laws,  and  commit  the  issue  to  a 
court  of  new  organization.  The  convention  had  no  power  to  transfer  this 
case  from  out  the  protection  of  federal  laws,  and  make  it  amenable  to  the 
decision  of  a  court  unknown  to  them.  What,  then,  was  the  statics  of  the 
State  of  Arkansas,  and  the  circuit  court  of  Crawford  County,  under  tlie 
new  state  organization,  as  a  state  of  the  Confederacy  ? 

In  Texas  v.  White^  7  Wall.  700,  Chief  Justice  Chase  says :  — 

"  Not  only,  therefore,  can  there  be  no  loss  of  the  separate  and  inde- 
pendent autonomy  of  the  states,  through  their  union  under  the  Constitu- 
tion^ but  it  may  be  not  unreasonably  said  that  the  preservation  of  the 
states,  and  the  maintenance  of  their  governments^  are  as  much  within  the 
design  and  care  of  the  Constitution  as  the  preservation  of  the  Union  and 
maintenance  of  the  national  government.  The  Constitution,  in  all  its  pro- 
visions, looks  to  an  indestructible  Union,  composed  of  indestructible  states. 
....  Our  conclusion,  therefore,  is  that  Texas  continued  to  be  a  state, 
and  a  state  of  the  Union,  notwithstanding  the  transactions  to  which  we 
have  referred." 

In  these  remarks,  the  word  state  is  used,  not  to  mean  the  political  or- 
ganization  or  government  The  chief  justice  says :  "  The  people,  in  what- 
ever territory  dwelling,  either  temporarily  or  permanently,  and  whether 
organized  under  a  regular  government,  or  united  by  looser  and  less  definite 
relations,  constitute  the  state.  A  state,  in  the  ordinary  sense  of  the  Consti- 
tution, is  a  political  community  of  free  citizens,  occupying  a  territory  of 
defined  boundaries,  and  organized  under  a  government  sanctioned  and 
limited  by  a  written  constitution,  and  established  by  the  consent  of  the 
governed.  It  is  the  union  of  such  states,  under  a  common  constitution, 
which  forms  the  distinct  and  greater  political  unit,  which  that  Constitution 
designates  as  the  United  States,  and  makes  of  the  people  and  states  which 
compose  it  one  people  and  one  country."  Using  the  term  "  state  "  in  this 
sense,  it  was  said  by  the  court  ^^  that  Texas  continued  to  be  a  state,  and  a 
state  of  the  Union."  After  reciting  the  steps  taken  by  the  state  to  go  out 
of  the  Union  and  join  the  Confederacy,  much  the  same  as  in  the  case  of  Ar- 
kansas, it  is  added  :  "  When  the  war  closed  there  was  no  government  in  the 
state,  except  that  which  had  organized  for  the  purpose  of  waging  war  on 

the  United  States That  government  immediately  disappeared 

There  being  no  government  in  constitutional  relations  with  the  Union,  it 
became  the  duty  of  the  United  States  to  provide  for  the  restoration  of 
such  a  government."  Speaking  of  the  acts  of  the  rebel  legislature  of 
Texas,  the  court  say :  "It  cannot  be  regarded  in  the  courts  of  the  United 
States  as  a  lawful  legislature^  or  its  acts  lawfuV^ 

It  is  added,  however,  that  it  was  for  some  purposes  a  government  de 
facto^  an  actual  government,  which,  though  unlawful  and  revolutionary, 
possessed  power  over  its  own  people  in  such  matters  as  did  not  affect  the 
duty  of  the  state,  or  the  people  of  the  state,  to  the  Union.  The  Chief 
Justice  says :  — 

"  It  is  not  necessary  to  attempt  an  exact  definition  within  which  the 
acts  of  such  a  state  government  must  be  treated  as  valid  or  invalid.  It 
may  be  said,  perhaps  with  sufficient  accuracy,  that  acts  necessary  to  peace 
ana  good  order  among  citizens  —  such,  for  example,  as  acts  sanctioning 
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and  protecting  marriage  and  the  domestic  relations,  governing  the  course 
of  descents,  regulating  the  conveyance  and  transfer  of  property,  real  and 
personal,  and  providing  remedies  for  injuries  of  person  and  estate,  and 
other  similar  acts,  which  would  be  valid  if  emanating  from  a  lawful  gov- 
ernment—  must  be  regarded  as  valid  when  proceeding  from  an  actual, 
though  unlawful,  government ;  and  that  acts  in  furtherance  and  support 
of  the  rebellion  against  the  United  States,  and  intended  to  defeat  the  just 
rights  of  citizens,  and  other  acts  of  like  nature,  must,  in  general,  be  re- 
garded as  invalid  and  void." 

Horn  V.  Lockhart^  17  How.  671,  involved  the  power  of  a  probate  court 
of  Alabama  to  make  an  order,  during  the  war,  based  on  an  act  of  the 
legislature  authorizing  an  executor  to  invest  trust  funds  in  Confederate 
bonds.  It  is  said,  ^^  No  legislation  of  Alabama,  no  acts  of  its  convention, 
no  judgment  of  its  tribunals,  and  no  decree  of  the  Confederate  government 
can  make  such  a  transaction  lawful." 

It  is  further  said,  ^'  That  the  acts  of  the  several  states,  in  their  individ- 
ual capacities,  and  of  their  different  departments  of  the  government, 
executive,  judicial^  and  legislative,  during  the  war,  so  far  as  they  do  not 
impair  or  tend  to  impair  the  supremacy  of  the  national  authority,  or 
the  jtist  rights  of  citizens  under  the  Constitution^  are,  in  general,  to  be 
treated  as  valid." 

Huntington  v.  Tex<is^  13  Wall.  660,  turned  on  the  power  of  the  govern- 
ment of  Texas,  during  the  rebellion,  to  pass  title  to  certain  bonds  of  the 
United  States,  owned  by  the  state.  It  is  said,  ^^  Whether  the  alienation 
of  the  bonds  by  the  usurped  government  divests  the  title  of  the  state 
depends,  as  we  have  said,  upon  other  circumstances  than  the  quality  of 
the  government.  If  the  government  was  in  the  actual  control  of  the 
state,  the  validity  of  its  alienation  must  depend  on  the  purposes  and  ob- 
ject of  it." 

The  same  point  was  before  the  supreme  court  in  Taylor  v.  Thomas^  22 
How.  479. 

The  rebel  le^slature  of  Mississippi  passed  an  act  authorizing  the  issue 
of  $5,000,000,  in  what  was  called  "  cotton  notes,"  issued  in  form  of  cur- 
rency, with  which  the  state  purchased  cotton  during  the  blockade.  It  is 
said,  ^'  That  the  legislature  in  question,  subsequent  to  the  adoption  of  the 
secession  ordinance,  and  of  the  ordinance  by  which  the  state  acceded  to 
and  became  a  member  of  the  insurrectionary  Confederacy,  ceased  to  repre- 
sent the  state  as  a  constitutional  member  of  the  federal  Union^ 

These  usurped  state  governments  were  not  the  states,  and  while  the 
states,  in  the  legal  and  constitutional  meaning  of  the  term,  were  still  in 
the  Union,  the  political  organization,  the  governments  in  armed  rebellion, 
were  insurrectionary  and  unlawful.  It  did  not  represent  the  states  as 
members  of  the  federal  Union. 

In  Thorington  v.  Smithy  8  Wall.  1,  the  character  of  the  Confederate 
government,  formed  by  the  seceding  states,  is  considered,  as  it  affected 
contracts  of  citizens,  within  its  military  lines.  It  is  styled  a  govern- 
ment of  "  paramount  force,"  whose  existence  is  maintained  against  law- 
ful authority  by  active  military  power.  It  is  said,  its  existence  was 
never  acknowledged  by  the  United  States,  even  as  a  de  facto  civil  govern- 
ment ;  but,  while  it  existed,  it  was  necessarily  the  duty  of  private  citizens 
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to  acquiesce  in  its  authority,  and  for  such  obedience  the  private  citizen 
was  not  liable  to  his  lawful  government.  On  this  ground,  between  citi- 
zens resident  within  its  jurisdiction,  a  contract  to  pay  in  Confederate  notes 
was  valid. 

In  support  of  this  view  is  the  case  of  United  States  v.  Mice^  4  Wheat. 
203,  where  it  was  held  that  the  inhabitants  of  the  village  of  Castine,  in 
Maine,  which  was  captured  by  the  British  in  the  War  of  1812,  and  held 
until  the  treaty  of  peace,  in  1816,  passed  under  a  temporary  allegiance  to 
the  British  government,  which,  as  to  them,  suspended  the  operation  of  the 
laws  of  the  United  States. 

So  the  military  conquest  and  occupancy  of  Tampico  and  the  State  of 
Tamaulipas,  during  the  Mexican  War,  by  the  army  of  the  United  States, 
did  not  make  that  territory  a  part  of  the  United  States ;  but  as  to  other 
nations,  while  it  was  so  occupied^  it  was  deemed  a  part  of  the  United  States. 
Fleming  v.  Page^  9  How.  66. 

In  Livingston  v.  Jordan^  Chase's  Decisions,  454,  the  Chief  Justice  says : 
^^  The  courts  of  a  state  foiming  part  of  the  Confederate  States  had  no 
jurisdiction,  during  the  civil  war,  over  parties  residing  in  states  which  ad- 
hered to  the  national  government.'* 

This  case  is  important  because  of  its  similarity  to  the  present. 

A  party  acting  as  prochein  ami  for  infants,  owners  of  a  plantation  situ- 
ate in  that  state,  but  who  resided  in  Maryland,  filed  a  petition,  in  1861, 
in  the  court  of  equity  of  Sumter  County,  South  Carolina,  where  the  land 
was  situate,  on  a  contract  for  the  sale  of  the  property  by  such  party,  and 
asking  for  confirmation.  The  sale  was  confirmed  in  March,  1861,  and  a 
deed  was  made  for  the  property  to  the  purchaser. 

Upon  coming  of  age,  and  after  the  war,  the  infants  repudiated  the  sale, 
and  brought  ejectment,  and  their  right  to  recover  turned  on  the  validity 
of  this  decree,  made  on  the  application  of  their  next  friend.  This  was 
impeached  on  two  grounds:  1st.  That  the  contract  of  sale  was  made 
without  authority  to  bind  them.  2d.  That  the  war  suspended  the  power 
of  the  court  to  bind  residents  of  Maryland. 

Upon  this  last  point,  it  is  said :  "  The  jurisdiction  of  the  state  court 
over  the  plaintiflE,  whatever  it  was,  terminated  when-  the  civil  war  broke 
out.  Upon  that  point  we  entertain  no  doubt.  As  between  parties  resid- 
ing in  the  State  of  South  Carolina,  and  parties  residing  in  the  states  which 
adhered  to  the  national  government,  between  whom  war  made  intercourse 
impossible,  there  could  be  no  jurisdiction  in  the  courts  of  South  Carolina, 
while  the  war  continued,  by  which  the  rights  of  non-residents  could  be  in- 
juriously affected."  While  these  remarks  were  not  necessary  to  the  de- 
cision of  that  case,  they  are  nevertheless  in  point  as  the  opinion  of  an 
eminent  jurist. 

Brooks  et  al.  v.  Feler  et  ah  35  Ind.  402,  was  a  bill  of  review  filed  in 
Indiana  after  the  war  was  over  to  review  a  decree  made  on  an  original 
suit  commenced  in  1861  by  the  plaintiffs'  attorney,  in  which  a  decree  was 
rendered  during  the  war.  The  attorney  had  been  employed  just  before 
the  war  by  the  plaintiff,  who  resided  in  Virginia,  but  who  had  no  knowl- 
edge that  the  suit  had  been  commenced  or  prosecuted  to  unsuccessful 
judgment  until  after  peace  was  restored.  The  court  say  a  state  of  war 
existed  between  Virginia  and  Indiana,  and  that  it  was  error  of  law  to 
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reuder  judgment;  that  the  court  had  no  legal  power  to  do  so.  We  cite 
this  case  in  support  of  the  proposition  before  us,  but  without  assenting  to 
its  application  to  the  case  before  the  court  of  an  adhering  state.  See 
recent  case  in  66  111. 

In  Mo9ely  v.  Tuthill^  45  Ala.  646,  the  validity  of  an  order  of  the  pro- 
bate court  of  that  state,  made  in  1863,  to  sell  lands,  while  the  state 
was  under  the  control  of  the  insurrectionary  government,  was  consid- 
ered. 

The  court  say  :  "  Undoubtedly  the  court  that  made  the  order  for  this 
sale  teas  not  a  court  of  a  state  of  the  Union." 

The  same  view  was  distinctly  announced  by  Justice  Woodbury,  in  1846, 
in  the  case  of  Scott  v.  Jones^  6  How.  (S.  C.)  378.  Speaking  of  the  un- 
authorized government  which  had  been  erected  in  the  Territory  of  Michi- 
gan, before  the  admission  of  that  state  into  the  Union,  he  says :  "  Such 
conduct  by  bodies  situate  within  our  limits,  unless  by  states  duly  admitted 
into  the  Union,  would  have  to  be  reached  either  by  the  power  of  the  Union 
to  put  down  insurrection,  or  by  the  ordinary  penal  laws  of  the  states 
or  territories  within  which  these  bodies  unlawfully  organized  are  situated 
and  acting  ;  while  in  that  condition  their  measures  are  not  examinable  at 
all  by  writ  of  error  to  this  court,  a«  not  being  statutes  of  a  state  or  mem-' 
her  of  the  Union.^^ 

In  Illinois  it  has  been  held,  that  a  citizen  of  that  state  might  maintain 
an  attachment  against  a  resident  of  Alabama  during  the  war,  and,  if  no 
objection  was  interposed,  proceed  to  judgment  and  sale  of  the  property, 
notwithstanding  the  war,  and  that  proceedings  to  condemn  land  might  be 
had  under  the  same  circumstances.  Mixer  v.  Sibley^  63  111.  61.  While 
this  proceeding  would  be  regarded  as  binding  in  the  state  courts  of  Illinois, 
it  would  hardly  be  recognized  in  another  state,  if  an  action  was  brought 
on  such  a  judgment. 

Ludlow  V.  Mamsey^  11  How.  (S.  C.)  581,  was  an  attachment  against  a 
defendant,  who  had  voluntarily  l^t  his  residence  in  Tennessee^  where  the 
action  was,  and  for  the  purpose  of  engaging  in  hostilities  against  the 
United  States, tind /or <Aa^  reason  he  could  not  "be  permitted  to  complain 
of  legal  proceedings  regularly  prosecuted  against  him  as  an  absentee,  on 
the  ground  of  inability  to  return,  or  to  hold  communication  with  the  place 
where  the  proceedings  were  conducted." 

On  the  contrary,  it  was  held  in  Dean  v.  Nelson^  where  the  defendant 
was  ordered  out  of  the  city  of  Memphis  by  Union  officers,  and  while 
within  the  Confederate  lines  proceedings  in  attachment  were  had  against 
him :  — 

The  defendants  in  the  proceedings  were  within  the  Confederate  lines. 
Two  of  them  had  been  expelled  the  Union  lines,  and  not  permitted 
to  return ;  the  other  had  never  left  the  Confederate  lines.  A  notice  di- 
rected to  them,  and  published  in  the  newspapers,  was  an  idle  form.  They 
could  not  lawfully  see  or  obey  it.  As  to  them  the  proceedings  were 
wholly  void."  Bradley,  J.,  Dean  v.  Nelson,  10  Wall.  (S.  C.)  158.  See, 
also,  Don  v.  Lipman,  6  Clarke  &  Fin.  1. 

So  in  JR.  R.  Co.  v.  Trimble,  10  Wall.  367,  a  decree  in  equity  in  one  of 
the  loyal  states  against  a  party,  who,  having  been  engaged  in  the  rebel- 
lion, was  a  prisoner  of  war  of  the  United  States  outside  of  the  state,  and 
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against  whom  there  was  no  service,  was  held  of  no  efiFect,  and  that  a  sale 
under  it  was  void. 

In  Botts  ^  Damall  v.  Crenshaw^  Chase,  224,  one  of  the  questions  was 
as  to  the  validity  of  an  order  of  the  court  of  hustings,  of  Virginia,  a 
court  of  geneml  equity  jurisdiction,  made  on  the  application  of  plaintiffs' 
attorney,  during  the  war,  by  which  the  attorney  invested  his  client's 
money  in  Confederate  bonds.  The  plaintiffs  were  resident  citizens  of  Ken- 
tucky. Judge  Chase  says :  "  They  being  citizens  of  a  state  adhering  to 
the  United  States,  residing  there,  this  order  cannot  be  recognized  by  this 
court,  because  it  is  an  act  in  derogation  of  the  rights  of  persons  beyond  the 
jurisdiction  of  the  de  facto  government  of  Virginia^  of  which  the  court  was 
a  constituent  part^  and  because  it  is  an  act  the  tendency  and  effect  of 
which  was  to  sustain  the  course  of  the  Confederate  government,  and  aid 
in  its  struggle  against  the  United  States." 

In  the  same  case  it  was  held  that  the  ordinary  relation  of  attorney  and 
client  was  not  dissolved  by  the  war,  and,  therefore,  that  Crenshaw,  who 
was  employed  before  the  war  to  collect  a  claim  in  Richmond,  Virginia, 
continued  to  be  plaintiff's  attorney  during  the  war  for  the  purpose  of  mak- 
ing the  collection  and  holding  the  money ;  but  that  his  application  as  such 
attorney  to  the  court,  by  which  he  obtained  this  order  to  invest  the  funds 
after  collection,  conferred  on  the  court  no  power  to  bind  the  client,  who 
resided  in  Kentucky.  That  is  our  view  of  this  case,  that  while  defendant's 
attorney  would  have  continued  such,  notwithstanding  the  war,  for  the 
purpose  of  protecting  and  saving  his  property  and  rights,  yet  he  had  no 
power  to  waive  any  of  his  client's  rights,  as  he  did,  by  failing  to  plead  a 
suspension  of  proceedings  because  of  the  war,  much  less  could  he  consent 
that  the  ultimate  rights  of  his  client  should  be  determined  by  a  court 
which  was  a  constituent  part  of  a  de  facto  government,  that  had  no  power 
over  citizens  of  the  United  States  beyond  its  military  lines. 

The  regular  course  of  justice  was  interrupted  by  revolt ;  the  United 
States  courts,  post-offices,  and  other  agencies  of  the  general  government 
were  closed ;  its  laws  were  ignored  and  defied.  This  new  rSgime  had  a 
"  boundary  marked  by  a  line  of  bayonets,  which  could  be  crossed  only  by 
force."  By  the  public  law  of  the  civilized  world,  the  judge,  attorneys, 
officers  of  the  court,  and  jury,  were  the  enemies  of  defendants,  acknowl- 
edging no  allegiance  to  the  Constitution  and  laws  of  the  Union. 

All  intercourse  was  forbidden ;  all  remedies  were  suspended.  "  The 
suspension  of  the  remedy  during  the  war  is  so  absolute  that  courts  of  jus- 
tice will  not  even  grant  a  commission  to  take  testimony  in  an  enemy's 
country."     Hanger  v.  Abbott^  6  Wall.  632. 

It  was  the  duty  of  the  attorney,  either  to  have  declined  to  appear  as 
defendants'  attorney,  or,  if  he  appeared,  to  have  taken  the  proper  steps 
to  suspend  the  proceedings.  His  consent  to  a  hearing  at  the  time  and 
under  the  circumstances  was  not  in  the  interest  of  his  clients,  and  clothed 
the  court  with  no  jurisdiction. 

Again,  by  the  state  of  civil  war,  these  defendants  became  the  public 
enemies  of  the  State  of  Arkansas  and  its  people,  and  they  were  our  ene- 
mies. 

The  ordinary  rules  applicable  to  all  public  wars  between  independent 
nations  would  goveiii  in  determining  the  powers  of  the  courts  of  that  state 
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oyer  citizens  of  other  states,  conceding  to  that  state  authority  to  prosecute 
a  war  against  the  United  States. 

Vattel  says :  "  A  civil  war  breaks  the  bands  of  society  and  government, 
or  at  least  suspends  their  force  and  effect ;  it  produces  in  the  nation  two 
independent  parties,  who  consider  each  other  as  enemies,  and  acknowledge 
no  common  judge." 

In  the  Prize  Caaes^  2  Black  (S.  C),  1,  the  court  says  :  — 

"  The  people  of  the  rebel  states  were  then  to  be  deemed  enemies  of  the 
people  of  the  loyal  states. 

**  Several  of  these  states  have  combined  to  form  a  new  confederacy, 
claiming  to  be  acknowledged  by  the  world  as  a  sovereign  state.  Their 
right  to  do  so  is  now  being  decided  by  a  wager  of  battle.  The  posts  and 
territoiy  of  each  of  these  states  are  held  in  hostility  to  the  general  gov- 
ernment. It  is  no  loose,  unorganized  insurrection,  having  no  defined 
boundary  or  possession.  It  has  a  boundary  marked  by  lines  of  bayonets, 
and  which  can  be  crossed  only  by  force.  South  of  this  line  is  enemy's 
territory,  because  it  is  claimed  and  held  in  possession  by  an  organized, 
hostile,  and  belligerent  power.  All  persons  residing  within  this  territory, 
whose  property  may  be  used  to  increase  the  revenues  of  the  hostile  power, 
are,  in  this  contest,  liable  to  be  treated  as  enemies,  though  not  foreigners. 
They  have  cast  off  their  allegiance,  and  made  war  on  their  government, 
and  are  none  the  less  enemies  because  they  are  traitors." 

It  must  be  borne  in  mind  that  we  are  not  considering  the  validity  of 
this  judgment  as  if  it  were  the  act  of  a  court  of  a  state  government  of  the 
Union,  but^as  the  act  of  a  court  of  an  insurrectionary  government,  that 
by  force  has  supplanted  the  lawful  government  of  a  state  in  the  Union. 

Neither  are  we  seeking  to  determine  the  effect  of  a  judgment  of  a  state 
court  against  an  alien  enemy,  rendered  during  hostilities,  in  the  courts  of 
the  same  state  where  rendered. 

An  alien  enemy,  residing  in  a  state  at  war  with  his  own  state,  may  be 
proceeded  against,  if  no  objection  is  intei*posed,  to  final  judgment,  and  the 
courts  of  such  state  would  treat  it  as  valid  judgment.  So  perhaps  it  may, 
if,  after  service,  he  departs  the  realm  before  hostilities  cease,  and  returns 
to  his  own  state ;  but  when  that  judgment  of  the  foreign  state  is  sought 
to  be  enforced  by  action  in  his  own  state,  its  courts,  whose  duty  it  is  to 
protect  its  own  citizens,  will  treat  it  as  a  nullity,  because,  by  the  laws  of 
war,  the  coiurts  of  one  belligerent  have  no  power  over  the  subjects  of  the 
other. 

All  judicial  proceedings  as  between  such  enemies  are  suspended. 
"  Silent  leges  inter  arma" 

But  it  is  said  that  by  the  Act  of  1790  such  judgments,  when  properly 
authenticated,  are  to  have  the  same  force  and  effect  in  the  state  where 
sued  on  as  by  law  or  usage  they  have  in  the  state  where  rendered  ;  and 
Hawkins  v.  Filkins^  24  Ark.  286,  and  other  cases  cited  in  same  volume, 
are  cited  as  holding  that  the  judgment  of  the  circuit  courts  of  that  state 
during  the  war  were  valid. 

Hawkins  v.  Filkins  was  between  citizens  resident  there  during  the  war. 
The  defendant  was  served,  and  the  parties,  as  we  understand  the  case, 
were  both  present  when  judgment  was  rendered.  This  judgment  might 
well  stand  on  the  principles  we  have  laid  down  as  the  act  of  a  de  facto 
government  over  its  own  citizens  within  its  jurisdiction. 
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So  far  as  the  opinion  is  based  on  broader  grounds,  it  is  overruled  in 
Penn  v.  Tolleson^  26  Ark.  546,  and  Thompson  v.  Mankin^  26  Ark.  586, 
wherein  it  is  held  that  "  the  governments  established  by  the  states  in  re- 
bellion were  never  recognized  by  the  United  States  as  legal  state  govern- 
ments," and  that  "  service  made  during  the  rebellion  by  a  Confederate 
court  is  not  binding  on  the  party  to  appear,  and  any  decree  or  judgment 
thereon  is  a  nullity." 

We  have  been  referred  to  the  cases  of  White  v.  Cannon^  6  Wal.  443, 
and  Pepin  v.  Lachmeyer^  45  N.  Y.  27,  in  support  of  the  power  of  these 
state  courts  after  secession  to  render  valid  judgments. 

In  White  v.  Cannon  the  ordinance  of- secession  of  the  state  was  passed 
January  26,  1861,  and  the  judgment  .was  rendered  January  81,  1861, 
between  parties  before  the  court.  It  was  suggested  by  counsel  that  the 
judgment  was  rendered  after  the  passage  of  the  ordinances  of  secession, 
and  therefore  void. 

To  this  the  court  say :  "  That  ordinance  was  an  absolute  nullity,  and 
of  itself  alone,  neither  affected  the  jurisdiction  of  that  court  nor  its  rela- 
tion to  the  appellate  power  of  this  court."  The  mere  passage  of  such 
ordinance  did  not  abolish  the  court  as  a  court  of  the  lawful  government. 

Pepin  V.  Lackmeyer  related  to  the  validity  of  a  judgment  rendered  in  a 
state  court  of  Louisana,  in  New  Orleans,  in  February,  1863,  after  the 
city  had  been  under  federal  authority  for  nearly  a  year,  between  resident 
citizens.  The  military  commander  had,  on  taking  possession  of  the  city, 
in  May,  1862,  issued  a  proclamation  announcing  "  that  civil  causes  be- 
tween party  and  party  will  be  referred  to  the  ordinary  tribunals,"  under 
which  the  state  court  continued  to  hear  and  determine  causes.  The  Presi- 
dent's proclamation  exempts  from  its  provisions  such  parts  of  the  insur- 
gent states  as  became  within  the  Union  lines. 

Blachvell  v.  Willard^  65  N.  C.  555,  is  a  late  case  bearing  upon  the 
validity  of  certain  judicial  proceedings,  during  the  rebellion,  in  a  suit 
pending  prior  to  the  war,  wherein  a  citizen  of  New  York  was  complainant. 
Under  an  order  of  court,  a  sale  of  real  estate  had  been  made  in  Novem- 
ber, 1860,  on  deferred  payments.  The  purchase  money  was  paid,  after 
the  war  commenced,  to  the  clerk  and  master  of  the  court.  The  court, 
instead  of  suspending  proceedings  in  the  case,  made  an  order  at  the  Fall 
term,  1861,  that  the  master  had  authority  to  receive  payment  of  such 
deferred  payments  as  the  purchaser  may  desire  to  pay.  It  was  held  that 
"  the  relations  between  the  plaintiffs-  and  their  counsel  were  terminated 
by  war,  and  the  steps  taken  afterward  in  the  cause  did  not  affect  them. 
They  had  a  good  claim  against  the  defendants  before  the  war  began ;  their 
remedy  was  suspended,  and  was  revived  on  the  return  of  peace."  It  was 
further  said,  the  order  of  the  court  after  war  existed,  and  the  payment  to 
the  clerk  and  master  of  the  court,  are  no  bar  to  a  recovery." 

It  is  said  that  the  appearance  of  defendants'  attorney  on  the  final  trial 
gave  the  court  jurisdiction;  that  there  was  no  revocation  of  his  authority, 
and  that  the  war  did  not  work  such  revocation. 

Numerous  cases  may  be  cited  to  show  that  agencies  in  private  affairs, 
relating  to  property  of  an  alien  enemy,  within  the  agent's  country,  so  far 
as  their  acts  are  not  in  violation  of  the  non-intercourse  regulations,  and 
are  for  the  benefit  of  his  principal,  or  protection  of  his  property,  are  not 
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revoked.  We  have  been  referred  to  none,  however,  showing  that  such 
agencies  extend  beyond  the  protection  and  care  of  -his  principal's  property 
and  interests,  to  the  creating  new  obligations.  The  attorney  in  this  case 
might  well  have  continued  his  employment,  for  the  purpose  of  saving  the 
rights  of  his  clients ;  but  it  can  hardly  be  claimed  that  it  was  within  the 
scope  of  his  employment  to  waive  his  clients'  right  to  have  the  action  sus- 
pended, and,  by  his  appearance,  confer  a  power  upon  the  court,  which 
otherwise  it  did  not  possess,  to  bind  them  by  a  judgment,  when  war  made 
it  impossible  for  him  to  have  a  day  in  court.  If,  as  we  conclude,  this 
court  had  no  power  over  a  citizen  of  an  adhering  state,  pending  the  war, 
the  consent  of  defendants'  attorney,  under  prior  employment,  could  not 
confer  such  power. 

The  judgment  of  the  superior  court  is  affirmed. 

ScoTT,  Chief  Judge,  Day,  and  Wright,  JJ.,  concurred. 

ASHBURN,  J.,  dissented. 


COURT  OF  APPEALS  OP  VIRGINIA. 

(To  appear  in  27  Va.) 

NBGLIGBNCB.  —  INJURY  TO  INFANT  BY  RAILROAD  COMPANY. — RUN- 
NING TRAIN  UPON  STREET  OF  CITY. — PROOF  OF  DAMAGE  BY  LOSS 
OF  ARM. 

NORFOLK  AND  PETERSBURG  R.  R.  Co.  v.  ORMSBY. 

1.  The  terms  negligence  and  ordinary  care  are  correlative  terms.  Ordinary  care  depends 
on  the  circumstances  of  the  particular  case,  and  is  such  care  as  a  person  of  ormnary 
prudence  under  the  circumstances  would  have  exercised. 

2.  A  railroad  company  running  -its  cars  through  a  populous  street  of  a  city,  on  which 
many  children  live,  must  omit  nothing  which  can  be  done  by  the  company  and  its 
a^nts  to  prevent  injury  to  children  on  the  street. 

8.  A  child  two  years  and  ten  months  old  cannot  be  capable  of  contributory  negligence, 
so  as  to  relieve  a  railroad  company  from  liability  for  its  own  negligence. 

4.  Negligence  of  the  parent  or  guardian  of  an  infant  child  injured  by  a  railroad  car  can- 
not constitute  contributory  negligence  on  the  part  of  the  child,  so  as  to  exonerate  the 
company. 

5.  In  an  action  for  injuries  involving  the  loss  of  an  arm,  plaintiff  may  introduce  evidence 
to  show  what  must  be  the  effect  of  his  injuries  in  disqualifying  him  from  pursuits  re- 
quiring two  hands. 

This  was  an  action  of  trespass  on  the  case  in  the  corporation  court  of 
Norfolk,  brought  in  December,  1869,  by  Charles  Ormsby,  an  infant,  by 
his  next  friend,  against  the  Norfolk  and  Petersburg  Railroad  Company. 
The  declaration  set  out :  — 

For  that  whereas  the  defendants,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter  mentioned,  to  wit,  on  the  30th  day  of 
August,  in  the  year  1869,  were  the  owners  of  a  certain  railroad,  to  wit,  of 
a  railroad  from  the  said  city  of  Norfolk,  which  connects  with  the  South- 
sido  railroad,  at  or  near  the  city  of  Petersburg,  and  of  a  cert9.in  engine 
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and  cars,  then  under  the  care  and  management  of  certain  servants  of  the 
said  defendants ;  nevertheless  the  said  defendants,  by  their  said  servants, 
so  carelessly,  negligently,  and  improperly  behaved  and  conducted  them- 
selves in  and  about  the  management,  control,  and  direction  of  the  said 
engine  and  cars,  that  the  same,  by  and  through  the  default,  carelessness, 
negligence,  and  improper  conduct  of  the  said  servants  of  the  said  defend- 
ants, then  with  great  force  and  violence  were  driven  and  struck  against 
the  said  plaintiff,  by  means  whereof  the  right  arm  of  the  plaintiff  was  so 
fractured  and  injured  that  it  became  necessary  to  amputate  the  same,  and 
the  said  arm  was  thereupon  amputated,  and  he  was  otherwise  greatly 
wounded,  bruised,  and  injured,  and  so  remained  for  a  long  space  of  time  ; 
and  also  by  means  of  the  premises  the  plaintiff  was  so  maimed  as  to  be 
disabled  for  the  remainder  of  his  life.  To  the  damage  of  the  said  plaintiff 
of  $30,000. 

The  issue  was  made  up  on  the  plea  of  "  Not  guilty ; "  and  the  cause 
came  on  to  be  tried  at  the  May  term  of  the  court,  1872,  when  the  jury 
found  a  verdict  in  favor  of  the  plaintiff,  and  assessed  his  damages  at 
$8,000.  The  defendants  thereupon  moved  the  court  to  set  aside  the  ver- 
dict and  grant  them  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  But  the  court  overruled  the  motion, 
and  rendered  judgment  according  to  the  verdict.  To  this  opinion  of  the 
court  the  defendants  excepted ;  and  the  court  certified  the  following  as  the 
facts  proved  upon  the  trial :  — 

That  on  the  morning  of  the  last  day  of  August,  1869,  between  the 
hours  of  nine  and  ten  o'clock,  the  agents  of  the  defendants  carried  two  flat 
cars  loaded  with  lumber,  from  its  depot  in  the  city  of  Norfolk  down  its 
track  on  Widewater  Street,  in  the  said  city,  and  left  them  in  front  of 
McCuUough's  lumber  yard,  on  said  street,  to  be  unloaded,  and  one  other 
flat  car  loaded  with  lumber,  further  down  the  said  street,  and  left  the  same 
in  front  of  Murdock  Howell's  lumber  yard,  on  said  street,  to  be  unloaded ; 
that  the  said  flat  cars  remained  at  the  places  at  which  they  were  respect- 
ively left,  until  between  four  and  five  o'clock  in  the  afternoon  of  that  day, 
when  the  said  agents  of  the  defendants  left  the  said  depot  with  a  locomo- 
tive and  five  box  cars  in  front  of  it,  loaded  with  freight  for  the  Boston 
steamer,  the  purpose  being  to  carry  tlie  said  box  cars  down  Widewater 
Street  to  Town  Point,  near  the  foot  of  said  street,  to  be  unloaded,  and  to 
gather  up  and  carry  back  to  the  depot  the  three  flat  cars  that  had  been 
left  on  said  street  loaded  with  lumber  during  the  forenoon.  When  the 
said  locomotive  and  box  cars  reached  McCuUough's  lumber  yard,  the  two 
flat  cars  left  there  in  the  morning  having  been  unloaded,  were  coupled  on 
the  said  train,  the  said  agents  with  the  locomotive,  five  box  cars  and  two 
flat  cars  then  proceeded  on  in  the  direction  of  Murdock  Howell's  lumber 
yard,  on  said  street,  for  the  purpose  of  coupling  on  to  the  flat  car  left  at 
that  point  in  the  forenoon,  to  be  unloaded.  That  on  the  said  train,  when 
it  left  the  depot,  there  were  G.  W.  Alsop,  the  engineer ;  a  fireman,  whose 
name  was  not  given;  J.  T.  Roberts,  the  yard  master;  James  Pierce, 
switchman,  and  a  colored  train  hand  named  Smith  Vass.  That  the  said 
J.  T.  Roberts  was  stationed  on  a  brake- wheel  two  feet  above  the  top  of 
the  fifth  box  car,  being  the  next  one  to  the  flats,  and  the  said  Pierce  and 
the  said  Vass  were  stationed  on  the  foremost  flat  car,  after  they  were 
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ooapled  on  at  McCullough's  lumber  yard.  That  while  the  train  moved 
from  the  depot  down  Widewater  Street,  the  bell  on  the  engine  was  rung 
continually  by  the  fireman,  until  the  ti'ain  reached  Market  Square,  a  point 
on  the  said  track  between  the  depot  and  Howell's  lumber  yard,  and  at 
that  point  the  fireman  left  the  train,  by  the  permission  of  the  engineer ; 
and  from  that  point  by  the  engineer  until  the  train  reached  the  flat  car  at 
Howell's  lumber  yard.  That  when  the  said  front  of  the  said  train  reached 
the  United  engine-house,  situated  on  said  street,  at  a  point  about  two  hun- 
dred and  twenty  feet  from  the  flat  car  in  front  of  Murdock  Howell's  lum- 
ber yard,  it  was  moving  at  a  rate  of  speed  between  two  and  three  miles 
an  hour.  That  about  that  point  a  signal  was  given  to  the  engineer  by  the 
yard  master,  Roberts,  to  slacken  the  speed  of  the  train  in  order  to  couple 
on  to  the  flat  car  in  front  of  Howell's  lumber  yard,  which  signal  was  heard 
and  obeyed  by  the  engineer.  That  at  the  time  the  moving  train  came  in 
contact  with  the  stationary  flat  car,  the  engine  was  running  with  steam 
from  the  boiler  shut  off,  and  was  propelled  solely  by  the  steam  in  the  dry 
pipe ;  the  train  was  moving  very  slowly  ;  the  engineer  on  the  train  used  all 
the  appliances  known  to  his  business,  to  make  the  train  move  as  slow  as 
possible  in  order  to  couple.  It  is  not  possible  to  move  a  train  slower  than 
one  mile  per  hour,  it  is  very  difficult  to  move  at  all  at  this  rate ;  ordinarily, 
when  using  every  appliance,  the  rate  is  one  and  one  half  miles  per  hour ; 
that  during  the  whole  time  that  the  said  train  was  moving  from  the  depot 
westward,  to  collect  the  flats  left  on  the  track  in  the  forenoon,  the  engine 
bell  was  rung,  a  man  was  on  the  top  of  one  of  the  box  cars,  and  two  men 
on  the  flat  car  at  the  extremity  of  the  train,  by  way  of  lookout,  to  give 
signals  to  the  engineer  in  charge  of  the  engine  ;  that  the  man  on  the  box 
car  blew  a  whistle  as  he  deemed  necessary,  and  that  these  were  the  pre- 
cautions usual  and  customary  when  the  defendants  were  moving  a  train  on 
said  street.  That  the  said  James  Pierce  and  Smith  Vass,  who  were  sta- 
tioned on  the  front  flat  car  attached  to  the  moving  train,  and  whose  busi- 
ness it  was  to  couple  the  stationary  flat  car  to  the  moving  train,  attempted 
to  effect  the  said  coupling,  but  failed  to  do  so,  because  the  coupling-pin, 
which  was  left  on  the  stationary  car  in  the  forenoon,  had  by  some  means 
been  removed  during  the  day.  That  the  said  Pierce,  when  the  moving 
train  was  within  two  cars  off,  or  seventy-five  or  eighty  feet  of  the  sta- 
tionary flat  car,  discovered  that  the  coupling-pin  had  been  removed,  and 
jumped  from  the  flat  car  on  which  he  was  standing,  and  ran  back  to  the 
engine  for  the  purpose  of  getting  another.  That  it  had  been  customary 
to  leave  the  coupling-pins  on  the  freight  cars,  which  were  detached  and 
left  on  the  track  to  be  loaded  or  unloaded.  That  in  Portsmouth  the  coup- 
ling-pins left  with  the  cars  were  so  commonly  thrown  away  by  mischiev- 
ous boys,  or  stolen  by  negroes,  that  the  train  master  was  put  to  great 
inconvenience,  and  adopted  the  plan  of  attaching  them  permanently  to  the 
cars.  That  when  the  train  struck  the  stationary  car  and  failed  to  make 
a  coupling,  the  said  stationary  car  was  driven  back  on  the  track  about 
one  half  of  its  length,  its  whole  length  being  from  twenty-seven  to  thirty 
feet ;  and  if  the  attempt  to  couple  had  been  successful,  the  said  stationary 
flat  car  would  have  been  driven  back  not  more  than  three  feet.  That  at 
the  time  of  the  concussion  of  the  moving  train  with  the  stationary  car, 
the  said  stationary  car  had  been  discharged  of  about  one  half  of  its  load 


120  THE  AMERICAN  LAW  TIMES  REPORTS.  [March,  1877. 

Vol.  lY.]  NoBFOLK  AND  Petebsbubg  Railboad  Co.  V.  Obhsbt.  [No.  3. 


of  lumber ;  that  on  the  day  on  which  the  plaintiff  received  his  injury,  some 
time  between  ten  o'clock,  A.  M.  and  two  o'clock,  P.  M.,  one  of  the  agents 
of  the  defendants,  F.  M.  Ironmonger,  whose  business  it  was  to  superintend 
the  railroad  track  on  Widewater  Street  and  attend  to  the  moving  of  the 
trains,  was  passing  along  said  street,  and  saw  a  small  boy,  whom  he  sup- 
posed to  be  the  plaintiff,  in  rear  of  the  wheel  of  the  said  stationary  flat 
car  in  front  of  Mr.  Howell's  lumber  yard,  and  in  a  very  dangerous  posi- 
tion, and  drove  him  away  from  said  car  in  the  direction  of  the  residence 
of  Mrs.  Ormsby,  mother  of  the  plaintiff ;  that  Mrs.  Ormsby,  the  mother 
of  the  plaintiff,  lived  in  a  tenement  on  Widewater  Street,  between  the 
United  engine-house  and  the  flat  car  standing  in  front  of  Mr.  Howell's 
lumber  yard,  being  about  one  hundred  and  eighty  feet  distant  from  the 
engine-house,  and  about  forty  feet  distant  from  the  stationary  car ;  that 
on  the  afternoon  of  the  last  day  of  August,  1869,  about  three  and  a  half 
o'clock,  she,  Mrs.  Ormsby,  being  sick  at  the  time,  having  become  the 
mother  of  an  infant  about  four  days  before,  and  her  husband  being  absent 
from  home,  directed  her  servant  to  mind  her  children  ;  that  the  servant 
took  them  into  the  kitchen  ;  that  when  the  servant  brought  in  the  dinner, 
the  plaintiff  followed  her;  that  she  directed  the  servant  to  get  a  basin 
of  water  and  wash  the  plaintiff's  face ;  that  the  plaintiff,  hearing  her  give 
this  direction  to  the  servant,  ran  to  the  front  door,  which  opened  on  Wide- 
water  Street ;  that  there  were  two  lower  rooms  in  her  house,  one  immedi- 
ately in  the  rear  of  the  other,  that  the  front  room  was  occupied  by  her  as 
a  grocery  and  the  rear  room  as  a  sitting-room,  that  the  door  opening  upon 
Widewater  Street  and  the  door  between  the  two  rooms  are  immediately 
opposite  each  other ;  that  at  the  time  she  was  lying  upon  a  lounge  in  the 
back  room,  which  was  in  a  position  that  enabled  her  to  command  a  view 
of  the  front  door ;  that  while  the  plaintiff  was  standing  in  the  front  door, 
in  full  view  of  the  mother,  she  directed  the  servant,  who  had  brought  the 
basin  of  water,  to  go  directly  and  bring  the  plaintiff ;  that  the  plaintiff 
hearing  this  direction  to  the  servant,  ran  out  upon  the  street ;  that  the 
servant  went  immediately  after  the  plaintiff,  going  out  of  the  back  door 
and  through  a  lane  leading  to  Widewater  Street ;  that  the  servant  was 
gone  not  over  two  or  three  minutes,  and  when  she  returned,  brought  the 
plaintiff  in  her  arms,  with  his  right  arm  mangled  and  hanging  by  his  side ; 
that  the  plaintiff  at  the  time  of  the  injury  was  two  years  and  ten  months 
old,  having  been  born  in  the  month  of  October,  1866. 

At  the  time  the  plaintiff  ran  out  the  front  door  on  Widewater  Street, 
there  were  three  persons  standing  in  front  of  the  United  engine-house,  and 
one  other  person  standing  in  front  of  a  house  three  or  four  doors  between 
Mrs.  Ormsby's  residence,  all  being  on  the  north  side  of  the  said  railroad 
track ;  that  the  last  named  person  was  about  sixty  feet  from  the  said 
stationary  car,  looking  in  the  direction  of  the  moving  train  at  the  time  it 
came  up  to  the  stationary  car ;  that  the  plaintiff  was  not  seen  by  any  of 
these  persons,  or  by  any  of  the  defendants'  agents  on  the  moving  train,  un- 
til the  flat  car  had  been  in  put  motion  by  the  said  moving  train,  which  was 
moving  westwardly  ;  that  then  the  witness  standing  west  of  the  said  flat 
car,  and  looking  eastwardly  in  the  direction  of  the  moving  train,  saw  the 
plaintiff  lying  about  six  feet  west  of  and  beyond  the  said  flat  car,  with  his 
arm  upon  the  track  and  the  rest  of  his  body  on  the  north  side  thereof, 
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looking  as  though  he  had  stumbled  and  fallen  and  was  struggling  to  get 
up ;  that  when  the  plaintiff  was  first  seen  by  the  persons  standing  in  front 
of  the  United  engine-house,  he  was  being  carried  around  by  the  wheel  of 
the  flat  car,  which  had  been  put  in  motion  by  the  moving  train,  and  he 
was  not  seen  by  any  of  the  agents  of  the  defendant  until  he  had  been 
taken  from  under  the  wheel  and  was  being  carried  in  the  direction  of  his 
mother's  house  by  a  colored  woman ;  that  when  the  moving  train  came  in 
contact  with  the  stationary  car  there  was  a  colored  man  standing  on  the 
said  car  engaged  in  throwing  off  lumber,  and  the  said  colored  man  was  not 
in  the  employment  of  the  defendants. 

That  the  neighborhood  in  which  Mrs.  Ormsby,  the  mother  of  the  plain- 
tiff, lived,  on  Widewater  Street,  was  thickly  settled,  and  there  were  a  great 
many  children  living  in  the  houses  on  both  sides  of  Widewater  Street  in 
that  neighborhood ;  that  the  plaintiff's  mother  had  a  nurse  employed, 
whose  duty  it  was  specially  to  attend  to  the  plaintiff,  and  his  said  mother 
never  permitted  him  to  go  on  the  street ;  that  since  the  injury  was  re- 
ceived the  plaintiff  has  been  very  troublesome,  has  complained  of  pain  in 
his  breast,  and  has  required  constant  attention ;  that  after  the  injury  was 
received,  by  which  the  plaintiff's  right  arm  was  mangled  send  nearly  sev- 
ered from  his  body,  it  became  necessary  to  amputate,  and  that  it  was  am- 
putated and  removed  from  the  socket  at  the  shoulder ;  that  the  loss  of  the 
arm  is  injurious  to  the  plaintiff's  health ;  that  it  leaves  his  right  lung  more 
or  less  unprotected,  and  creates  a  predisposition  to  sickness,  such  as  pneu- 
monia, pleurisy,  and  other  pulmonary  complaints  ;  that  owing  to  the  loss 
of  the  arm,  the  plaintiff's  right  side  will  not  develop  as  well  as  his  left, 
and  his  general  health  will  be  affected ;  that  he  cannot  engage  in  manual 
labor  requiring  the  use  of  two  hands,  and  in  order  to  make  a  livelihood  he 
will  have  to  resort  to  some  other  employment. 

That  on  the  26th  January,  1867,  the  select  and  common  councils  of 
the  city  of  Norfolk  adopted  an  ordinance  in  the  words  and  figures  fol- 
lowing, to  wit :  "  That  the  Norfolk  and  Petersburg  Railroad  Company  be 
and  they  are  hereby  authorized  and  granted  the  right  and  privilege  to 
enter  upon  and  lay  the  track  of  their  road  in  any  and  upon  such  of  the 
streets  of  this  city  as  the  directors  of  said  company  may  deem  fit,  proper, 
and  prescribe  for  their  use  and  purposes,  either  in  the  loading  or  unload- 
ing of  cars,  as  well  as  the  transit  of  cars,  engines,  and  trains,  on  the  ex- 
press condition,  however,  that  the  speed  of  their  cars,  engines,  or  trains 
shall  not,  within  the  limits  of  the  city,  exceed  a  rate  of  five  miles  per 
hour." 

That  altliough  the  defendants  were  permitted  by  the  said  ordinance  to 
run  their  cars  and  engines  through  the  streets  at  a  rate  of  speed  not  ex- 
ceeding five  miles  an  hour,  the  instructions  given  to  all  the  agents  and  em- 
ployees of  the  road  were  not  to  exceed  the  rate  of  four  miles  an  hour,  and 
always  to  ring  the  bell  and  to  give  all  the  necessary  and  proper  signals 
above  mentioned  in  passing  through  the  said  street ;  and  that  the  witnesses 
of  the  plantiff,  one  of  whom  was  sixty  feet,  and  the  others  about  one  hun- 
dred and  eighty  feet  from  the  stationary  car,  watched  the  train  as  it  moved 
down  the  said  street,  and  did  not  hear  the  sound  of  the  engine  bell,  and 
did  not  see  or  hear  any  signal  by  those  on  said  train.  And  these  are  all 
the  facts  proved. 
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On  the  trial  of  the  cause  the  defendants  excepted  to  varioas  opinions 
and  rulings  of  the  court.  The  first  was  to  the  refusal  of  the  court  to 
give  to  the  jury  certain  instructions  asked,  and  the  giving  one  of  them 
with  a  modification.     They  are  as  follows : — 

Instruction  No.  1.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ants were  not  guilty  of  negligence,  but  were  exercising  ordinary  care  in 
the  management  of  their  engine  and  cars  at  the  time  of  the  injury  com- 
plained of  in  the  plaintiff's  declaration,  they  must  find  for  the  defendants. 

Instruction  No,  2.  If  the  jury  believe  from  the  evidence  that  the 
plaintiff,  at  the  time  the  injury  complained  of  was  sustained,  was  only  two 
years  and  ten  months  of  age,  and  was  permitted  by  his  parents  to  go  on 
the  railroad  track  of  the  defendants  on  Widewater  Street,  without  placing 
him  under  the  charge  of  some  one  capable  of  taking  care  of  him  and  pro- 
tecting him  from  injury,  then  the  said  parents  were  guilty  of  negligence 
and  a  want  of  proper  care  for  the  child ;  and  such  negligence  and  want 
of  proper  care  in  thus  permitting  the  plaintiff  to  be  exposed  to  injury  on 
the  said  railroad  track  furnishes  the  same  answer  to  an  action  by  the 
child  for  such  injury,  as  would  the  negligence  or  other  fault  of  an  adult 
plaintiff;  and  if  the  jury  further  believe  from  the  evidence  that  the  injury 
complained  of  in  the  plaintiff's  declaration  would  not  have  happened  but 
for  such  negligence  and  want  of  proper  care  on  the  part  of  liie  parents, 
then  they  must  find  for  the  defendants. 

Instruction  No.  8.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff at  time  of  the  injury  complained  of  was  so  concealed  either  behind  or 
under  the  stationary  car  as  not  to  be  visible  to  the  agents  of  the  defendants, 
and  that  the  said  agents  of  the  defendants  at  the  time  of  the  said  injury 
were  exercising  ordinary  care  and  watchfulness,  and  the  said  engine  was 
not  running  exceeding  the  rates  of  one  or  two  miles  per  hour,  then  there 
was  not  such  negligence  on  the  part  of  the  defendants  as  renders  them 
liable  in  this  action,  and  the  jury  will  therefore  find  for  the  defendants. 

Instruction  No,  4.  The  defendants,  to  maintain  the  issue  on  their  part, 
having  introduced  evidence  tending  to  prove  that  in  the  forenoon  of  the 
day  on  which  the  plaintiff  received  the  injury  complained  of  the  defend- 
ants sent  a  flat  car  loaded  with  lumber  to  a  point  on  their  railroad  track 
on  Widewater  Street  opposite  the  lumber  yard  of  Murdock  Howell,  for 
the  purpose  of  delivering  the  said  lumber  to  the  said  Howell ;  that  in  the 
afternoon  of  the  same  day  the  defendants  sent  an  engine  with  a  train  of 
five  box  cars  and  three  fiats  (the  box  cars  being  all  together  next  to  the 
engine),  from  the  depot  down  Widewater  Street,  for  the  purpose  of  col- 
lecting the  cars  on  the  said  street  and  taking  them  out  to  the  depot ;  that 
the  engine  was  pushing  the  said  train  down  the  said  track  ;  tnat  one  of 
the  employees  of  the  defendants  was  stationed  upon  the  top  of  the  rear- 
most box  car  to  look  out  for  obstructions  upon  the  track,  and,  if  any  such 
obstructions  appeared,  to  notify  the  engineer ;  that  two  train  hands  of  the 
said  defendant  were  stationed  on  the  rearmost  fiat  car  of  the  moving  train 
for  the  purpose  of  coupling  on  to  stationary  cars  along  the  track ;  that 
the  employee  of  the  defendants  stationed  as  aforesaid  on  the  top  of  the 
rearmost  box  car,  when  the  moving  train  got  within  about  one  hundred 
and  eighty  feet  of  the  stationary  car  in  front  of  Murdock  Howell's  lumber 
yard,  gave  a  signal  to  the  engineer  to  slacken  his  speed  for  the  purpose  of 
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coupling  with  the  said  car,  which  was  obeyed  by  the  engineer,  and  after- 
wards gave  another  signal  when  the  moving  train  had  approached  very 
near  to  the  aforesaid  stationary  car,  in  order  to  notify  the  engineer  to  run 
still  slower,  which  signal  was  also  obeyed  by  the  engineer  ;  that  the  said 
employee  so  stationed  on  the  top  of  the  rearmost  box  car  was  constantly 
on  the  lookout  for  obstructions  upon  the  railroad  track ;  that  he  saw  none 
except  the  stationary  car  aforesaid ;  that  the  train,  at  a  distance  of  one 
hundred  and  eighty  feet  from  the  stationary  car,  was  running  between 
two  and  three  miles  per  hour  ;  that  at  the  time  the  moving  train  struck 
the  stationary  car  it  was  moving  as  slowly  as  it  could  be  moved ;  that 
when  the  train  struck  the  stationary  car  the  shock  or  concussion  was  not 
greater  than  is  usually  the  case ;  that  the  force  with  which  the  moving 
train  came  against  the  stationary  car  was  so  feeble  as  to  drive  the  station- 
ary car  back  not  exceeding  ten  or  fifteen  feet ;  that  the  two  employees  of 
the  defendants,  whose  duty  it  was  to  make  a  coupling  with  the  stationary 
car,  failed  to  do  so  because  some  one,  while  the  stationary  car  was  stand- 
ing on  the  track  in  front  of  Howell's  lumber  yard,  had  removed  the  coup- 
ling-pin, and  another  had  to  be  gotten  from  the  engine  before  the  coupling 
could  be  effected  ;  that  the  bell  upon  the  locomotive  was  regularly  and 
continuously  rung  from  the  time  the  train  left  the  depot  until  the  train 
struck  the  stationary  car  aforesaid  ;  that  the  said  employee  stationed  on 
the  top  of  the  rearmost  box  car,  although  constantly  on  the  lookout,  did 
not  see  the  plaintiff  until  after  he  had  received  the  injury  complained  of ; 
that  the  said  plaintiff  was  so  concealed  at  the  time,  either  behind  or  un- 
der the  stationary  car,  as  to  be  wholly  invisible  to  the  said  employee ;  that 
none  of  the  said  employees  saw  the  plaintiff  until  after  he  had  received 
the  injury  complained  of ;  and  that  one  of  the  said  employees,  whose  duty 
it  was  to  assist  in  coupling  the  train  to  the  flat  car,  jumped  from  the  train 
about  twenty  steps  above  the  stationary  car  and  went  back  to  the  engine 
for  a  coupling-pin ;  that  he,  too,  was  on  the  lookout  for  obstructions  upon 
the  railroad  track,  and  that  he  did  not  see  the  plaintiff  until  after  he  had 
received  the  injury  complained  of;  that  it  was  the  custom  of  the  said  de- 
fendants, in  running  their  trains  through  Widewater  Street,  to  have  on 
their  trains  a  sufficient  number  of  hands  to  look  out  for  obstructions  and 
guard  against  accidents,  and  that  on  the  occasion  when  the  injury  com- 
plained of  was  received  the  said  defendants  had  the  usual  number  of  hands 
on  the  train,  and  used  the  customary  precautions  against  accident. 

The  court  instructs  the  jury,  that  if  they  believe  the  evidence  proves 
what  it  tends  to  prove,  the  defendants  have  not  been  guilty  of  negligence 
or  want  of  ordinary  care,  and  therefore  are  not  liable  for  damages  in  this 
suit. 

Instruction  No,  5.  The  court  instructs  the  jury,  that  the  plaintiff  is 
not  entitled  to  recover  damages  for  the  injury  complained  of,  if  they  be- 
lieve from  the  evidence  that  the  plaintiff's  own  negligence  contributed 
directly  to  the  injury,  although  they  may  further  believe  from  the  evi- 
dence that  the  defendants  did  not  use  proper  care  and  caution  in  running 
their  cars  at  the  time  said  injury  was  sustained. 

Instruction  No,  6.  The  court  instructs  the  jury,  that  as  an  infant  is 
chargeable  with  the  negligence  of  his  parents  or  guardian  in  permitting 
him  to  be  exposed  to  the  risk  of  injury,  and  is  debarred  from  recovering 
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damages  in  the  same  cases  in  which  he  would  be  precluded  from  recover- 
ing if  he  were  of  full  age  and  had  been  himself  guilty  of  such  negligence, 
the  plaintiff  in  the  case  is  not  entitled  to  recover  damages  from  the  injury 
complained  of,  if  they  believe  from  the  evidence  that  his  parents'  negli- 
gence contributed  directly  to  that  injury,  although  they  may  further  be- 
lieve from  the  evidence  that  the  defendants  did  not  use  proper  care  and 
caution  in  running  their  cars  at  the  time  said  injury  was  sustained  ;  unless 
they  farther  believe  from  the  evidence  that  the  defendants  were  aware  of 
the  said  parents'  negligence,  and  failed  to  use  proper  care  and  caution  to 
avoid  the  injury. 

Instruction  No,  7.  If  the  jury  believe  from  the  evidence  that  the 
plaintiff,  at  the  time  the  injury  complained  of  was  sustained,  was  only 
two  years  and  ten  months  of  age,  and  was  permitted  by  his  parents  to  go 
unattended  on  the  railroad  track  of  the  defendants  on  Widewater  Street, 
then  the  said  parents  were  primd  facie  guilty  of  negligence  and  a  want 
of  proper  care  for  the  child ;  and  such  negligence  and  want  of  proper 
care,  in  thus  permitting  the  plaintiff  to  be  exposed  to  injury  on  the  said 
railroad  track,  furnishes  the  same  answer  to  an  action  by  the  child  for 
such  injury  as  would  the  negligence  or  other  fault  of  an  adult  plaintiff ; 
and  if  the  jury  believe  further  from  the  evidence  that  the  injury  com- 
plained of  in  the  plaintiff's  declaration  would  not  have  happened  but  for 
such  negligence  or  want  of  proper  care,  then  they  must  find  for  the  de- 
fendants. 

Instruction  No.  8.  The  court  instructs  the  jury  the  plaintiff  is  not 
entitled  to  recover  damages  for  the  injury  complained  of,  if  they  believe 
from  the  evidence  that  the  defendants  were  using  ordinary  care  and  cau- 
tion in  the  pursuit  of  their  lawful  business  at  the  time  said  ^injury  was 
sustained. 

Instruction  No.  9.  If  the  jury  believe  from  the  evidence  that  the  in- 
jury complained  of  in  the  declaration  was  occasioned  by  the  plaintiff's 
throwing  himself  in  the  way  of  a  moving  train  of  cars  belonging  to  the 
defendants,  and  that  he  was  run  over  before  the  agents  of  the  defendants 
having  charge  of  the  said  train  could  prevent  it,  they  must  find  for  the 
defendants. 

But  the  court  refused  to  give  the  instructions  numbered  2,  3,  4,  6,  6,  7, 
8,  and  9,  and  gave  the  instruction  number  1,  with  the  following  modifica- 
tion :  — 

Modification  of  Instruction  No,  1.  The  terms  negligence  and  want  of 
ordinary  care  are  correlative  terms.  If  the  defendants  are  guilty  of  neg- 
ligence as  alleged  in  the  declaration,  the  plaintiff  is  entitled  to  recover  ;  if 
the  defendants  exercised  ordinary  care,  the  plaintiff  is  not  entitled  to 
recover.  Ordinary  care  depends  on  the  circumstances  of  the  particular 
case,  and  is  such  care  as  a  person  of  ordinary  prudence  under  the  circum- 
stances would  have  exercised.  For  instance,  the  defendants  while  run- 
ning along  their  road  through  the  country  would  not  be  required  to  take 
the  same  care  as  when  passing  a  crossing  where  the  highway  crosses  their 
road,  —  they  must  exercise  a  greater  degree  of  care ;  and  when  they  enter 
the  city  and  pass  along  the  streets  where  many  persons  are  passing,  and 
where  there  are  dwelling-houses  on  each  side  of  the  street,  they  must 
exercise  greater  care.     If  under  all  the  circumstances  of  the  case,  looking 
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to  all  the  evidence  in  the  case,  you  believe  the  defendants  exercised  such 
care  as  a  prudent  man  would  have  exercised  under  the  circumstances, 
then  the  defendants  are  not  liable.  But  should  you  believe  the  defend- 
ants  guilty  of  negligence  in  running  their  cars,  yet  if  you  believe  the 
plain tifiE  by  his  negligence  contributed  to  the  injury,  the  defendants  are 
not  liable. 

To  ascertain  whether  the  plaintiff  was  guilty  of  negligence  you  will 
apply  the  same  rules  as  to  the  defendants  ;  if,  looking  to  his  age  and  the 
circumstances,  you  think  he  exercised  such  care  as  was  reasonably  to  be 
expected  of  a  child  of  that  age,  then  the  defendants  are  liable,  though  the 
plaintiff  by  his  act  did  contribute  to  the  injury.  If  you  believe  that  the 
parents  of  the  child  did  not  exercise  ordinary  care  in  allowing  their  child 
to  be  on  the  street  without  an  attendant,  yet  the  defendants  are  liable ; 
this  is  an  action  broug^ht  by  the  child :  it  is  his  cause  of  action,  and  he  is 
not  responsible  for  thi  negligence  of  the  parents. 

The  second  exception  is  as  follows  :  — 

The  plaintiff,  to  maintain  the  said  issue  on  his  part,  offered  to  give  in 
evidence  to  the  jury  that  on  the  last  day  of  August,  1869,  he  had  been  in- 
jured by  the  cars  of  the  defendants  running  against  him  on  Widewater 
Street  within  the  limits  of  the  city  of  Norfolk  ;  to  which  evidence  the  de- 
fendants, by  their  counsel,  objected  as  improper  to  go  to  the  jury,  because 
of  the  variance  between  the  said  evidence  and  the  allegations  contained 
in  the  declaration.  But  the  court  being  of  opinion  that  there  was  no 
variance,  overruled  the  objection  to  the  said  evidence,  and  permitted  the 
same  to  go  to  the  jury. 

The  third  exception  was  as  follows  :  — 

The  plaintiff,  to  maintain  the  issue  on  his  part,  introduced  a  witness, 
Dr.  James  D.  Gait,  to  prove  that  owing  to  the  injury  which  he  had  re- 
ceived, and  the  loss  of  his  arm,  he  was  incapacitated  from  the  pursuit  of 
the  ordinary  vocations  of  life  which  required  the  use  of  two  hands,  and 
would  be  compelled  to  resort  to  some  other  means  of  obtaining  a  liveli- 
hood. To  which  evidence  the  defendants,  by  their  counsel,  objected  as 
improper  to  go  to  the  jury.  But  the  court  being  of  opinion  that  the  said 
evidence  was  proper,  overruled  the  objection,  and  permitted  it  to  go  to  the 
jury. 

Upon  the  application  of  the  defendants  a  supersedeas  was  awarded  by 
one  of  the  judges  of  this  court. 

The  case  was  elaborately  argued  in  printed  notes  by  Qoode  ^  Chaplain^ 
.  for  the  appellant,  and  by  Scarburgh^  Duffield  Sf  Sharp^  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  and  supersedeas  to  a  judgment  of  the  court  of 
the  corporation  of  the  city  of  Norfolk,  rendered  on  the  28th  day  of  May, 
1872,  in  an  action  of  trespass  on  the  case,  wherein  Charles  Ormsby,  an 
infant,  suing  by  James  Ormsby,  his  next  friend,  was  plaintiff,  and  the 
Norfolk  and  Petersburg  Railroad  Company  were  defendants.  The  injury 
complained  of  in  the  declaration  was,  that  the  defendants  so  negligently 
conducted  their  engine  and  cars  as  to  strike  them  with  great  force  and 
violence  against  the  plaintiff,  by  means  whereof  his  right  arm  was  so  fract- 
ured and  injured  that  it  became  necessary  to  amputate  the  same,  and  it 
was  thereupon  amputated,  and  he  was  otherwise  greatly  wounded  and  in- 
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jured,  and  by  means  of  the  premises  the  plaintiff  was  so  maimed  as  to  be 
disabled  for  the  remainder  of  his  life.  Issue  was  joined  on  the  plea  of 
not  guilty,  which  was  tried  by  a  jury ;  and  a  verdict  was  rendered  in  favor 
of  the  plaintiff,  whose  damages  were  assessed  at  $8,000.  Whereupon  the 
defendants  moved  the  court  to  set  aside  the  verdict  and  grant  a  new  trial, 
upon  the  ground  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. But  the  court  overruled  the  motion,  and  the  defendants  excepted 
to  the  opinion  of  the  court,  and  tendered  a  bill  of  exceptions,  which  was 
made  a  part  of  the  record.  The  facts  proved  on  the  trial  of  the  cause 
were  certified  by  the  court ;  and  judgment  was  rendered  in  pursuance  of 
the  verdict. 

On  the  trial  of  the  cause  the  defendants  excepted  to  various  opinions 
and  rulings  of  the  court,  besides  the  opinion  and  ruling  of  the  court  in 
overruling  their  motion  for  a  new  trial,  and  tendered  their  several  bills  of 
exceptions,  which  were  also  made  a  part  of  the  record.  To  the  judgment 
aforesaid,  the  defendants  applied  to  a  judge  of  this  court  for  a  writ  of  error 
and  supersedeas^  which  were  accordingly  awarded.  The  errors  complained 
of  are  assigned  in  the  petition  for  said  writ,  and  are  founded  on  the  said 
bills  of  exceptions.  The  case  was  argued  before  this  court  with  great 
ability  and  learning ;  and  we  will  now  proceed  to  consider  and  dispose 
of  the  questions  presented  by  the  record  in  the  order  in  which  they 
arise. 

First.  We  are  of  opinion  that  the  court  below  did  not  err  in  overrul- 
ing the  motion  of  the  defendants  to  set  aside  the  verdict  of  the  jury  and 
grant  a  new  trial,  upon  the  ground  that  the  said  verdict  was  contrary  to 
the  law  and  evidence. 

The  defendants  contend  that  the  injury  complained  of  in  this  case  did 
not  proceed  from  any  fault  or  negligence  on  their  part;  and  that  if  it  pro- 
ceeded from  their  neglect  at  all,  there  was  such  contributory  negligence  on 
the  part  of  the  plaintiff  or  his  parents  in  regard  to  the  cause  of  the  injury 
as  exonerates  them  (the  defendants)  from  liability  to  him  therefor.  We 
will  consider  each  of  these  grounds  of  defence ;  and 

First,  whether  the  injury  proceeded  from  any  fault  or  neglect  on  the 
part  of  the  defendants. 

Could  the  injury  have  been  avoided  by  the  use  of  any  reasonable  means 
which  might  and  ought  to  have  been  used  by  the  defendants  ?  We  are  con- 
strained to  say  that  it  could.  In  running  cars  propelled  by  steam  along  a 
railroad  over  the  streets  of  a  populous  city,  where  there  are  a  great  many 
children,  the  greatest  care  and  precaution  are  necessary,  and  ought  to  be 
used,  to  avoid  danger  to  human  life.  The  injury  complained  of  in  this 
case  was  caused  by  the  running  of  the  flat  car  at  Howell's  over  the  plain- 
tiff, who  had  fallen  on  the  railroad  track  just  beyond  the  car ;  and  the 
running  of  that  car  over  the  plaintiff  was  caused  by  its  being  propelled  by 
the  engine  and  moving  train  before  it  had  been  coupled  with  that  train ; 
whereas  it  ought  and  might  conveniently  have  been  coupled  with  that  train 
before  it  was  set  in  motion.  The  facts  are  certified,  that  if  the  coupling 
had  been  done  before  the  flat  at  Howell's  lumber  yard  was  set  in  motion, 
the  injury  would  not  have  occurred;  for,  in  that  case,  the  flat  would 
not  have  been  propelled  more  than  three  feet,  and  so  would  not  have 
touched  the  plaintiff,  who  was  "  lying  about  six  feet  west  of  and  beyond 
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the  said  flat  car,  with  his  arm  upon  the  track,  and  the  rest  of  his  body  on 
the  north  side  thereof,  looking  as  though  he  bad  stumbled  and  fallen,  and 
was  struggling  to  get  up."  Whereas,  "  when  the  train  struck  the  station- 
ary car,  and  failed  to  make  a  coupling,  the  said  stationary  car  was  driven 
back  on  the  track  about  one  half  of  its  length,  its  whole  length  being 
from  twenty-seven  to  thirty  feet."  In  consequence  of  which  the  flat  not 
only  reached  the  plaintiff  lying  on  the  track,  but  passed  over  him,  and 
carried  him  several  times  around  the  car  wheel.  Why  was  not  this  con- 
nection made  ?  Because  there  was  no  coupling-pin  then  there  with  which 
to  make  it.  Why  was  not  one  there  ?  It  is  said  that  one  had  been  left 
there  with  the  flat  in  the  morning,  as  had  been  the  usual  practice  in  such 
cases,  but  that  somebody  had  taken  it  away.  Why  was  not  such  a  prob- 
able danger  guarded  against  by  fastening  the  pin  to  the  flat,  so  that  it 
could  not  be  taken  away  ?  or,  why  was  not  the  precaution  used  of  bring- 
ing a  pin  with  the  moving  train,  to  be  sure  of  being  ready  to  make  the 
connection  at  once  ?  It  is  certified  "  that  in  Portsmouth  the  coupling- 
pins  left  with  the  cars  were  so  commonly  thrown  away  by  mischievous 
boys,  or  stolen  by  negroes,  that  the  train  master  was  put  to  great  incon- 
venience, and  adopted  the  plan  of  attaching  them  permanently  to  the  cars." 
Why  was  not  the  same  precaution  used  in  Norfolk,  where  the  obvious 
danger  of  loss  of  the  pins  must  have  been  just  as  great  as  in  Ports- 
mouth ?  Again,  why  was  not  the  obvious  precaution  used  — -  of  making 
an  examination  before  the  stationary  flat  at  Howell's  was  set  in  motion, 
to  see  if  there  vras  anybody  or  anything  under  or  near  the  car  which  could 
be  injured  by  its  being  set  in  motion  ?  This  would  have  taken  very  little 
time,  and  given  very  little  trouble.  There  were  several  hands  on  the  mov- 
ing train,  either  one  of  which,  without  stopping  the  train,  could  have  made 
the  examination.  It  may  be  said  that  it  was  not  probable  there  was  any 
person  or  thing  under  or  near  the  flat  which  could  be  hurt,  as  nothing  was 
seen  by  those  on  the  train  or  by  the  by-standers.  Nothing,  it  seems,  was 
carefully  looked  for  by  them.  But  was  it  so  improbable  as  to  excuse  such 
a  want  of  caution  when  human  life  and  limb  were  at  stake  ?  A  flat  had 
been  left  standing  in  the  street  of  a  pppulous  city  from  between  nine  and 
ten  o'clock  in  the  morning  until  between  four  and  five  o'clock  in  the  af- 
ternoon of  the  day  on  which  the  injury  complained  of  was  done.  Was  it 
strange  or  extraordinary  that  the  plaintiff,  a  child  only  two  years  and  ten 
months  old,  should  have  been  found  on  the  track  under  or  near  the  car 
then  standing  just  in  front  of  his  mother's  door,  and  only  forty  feet  there- 
from ?  A  flat  left  nearly  all  day  in  the  street  might  naturally  be  expected 
to  be  a  play  place  for  the  neighboring  children. 

We  are  therefore  of  opinion  that  the  injury  complained  of  in  this  case 
proceeded  from  the  negligence  of  the  defendants,  who  are  therefore  liable 
therefor ;  unless  they  can  be  exonerated  from  such  liability  on  the  ground 
of  contributory  negUgence.     We  therefore  proceed  now  to  consider  :  — 

Secondly,  whether  there  was  such  contributory  negligence  on  the  part 
either  of  the  plaintiff  or  his  parents,  in  regard  to  the  cause  of  the  injury, 
as  exonerates  the  defendants  from  liability  to  him  therefor. 

In  regard  to  any  negligence  on  the  part  of  the  plaintiff  himself,  it  has 
not  been  contended,  and  cannot  be,  that  he  was  old  enough  to  be  guilty 
of  any,  or,  at  all  events,  that  he  was  guilty  of  any  in  this  case.     And  in 
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regard  to  any  negligence  of  his  parents,  or  either  of  them,  if  such  negli- 
gence can  be  imputed  to  him,  about  which  we  will  presently  inquire, 
when  we  come  to  consider  the  case  upon  the  instructions,  we  think  it  very 
clear  that  there  was  in  fact  no  such  negligence  on  their  part.  The  facts 
which  are  certified  in  the  record  are  conclusive  on  this  subject ;  and  we 
will  not  repeat  them,  as  they  may  be  seen  by  reference  to  the  certificate. 

We  therefore  conclude,  on  this  branch  of  the  subject,  that  the  court 
below  did  not  err  in  overruling  the  motion  of  the  defendants  to  set  aside 
the  verdict,  upon  the  ground  that  it  was  contrary  to  the  law  and  evidence. 

Second.  We  are  of  opinion,  that  the  court  did  not  err  in  refusing  to 
give  the  instructions  asked  for  by  the  defendants,  numbered  2,  3,  4,  5,  6, 
7,  8,  and  9 ;  nor  in  giving  instruction  numbered  1,  with  certain  modifi- 
cations. 

The  second  instruction  is  objectionable  on  two  grounds:  First,  the 
plaintiflE  was  not  ^''permitted  by  his  parents,"  as  the  instruction  assumes, 
"  to  go  on  the  railroad  track  of  the  defendants  on  Widewater  Street,  with- 
out placing  him  under  the  charge  of  some  one  capable  of  taking  care  of 
him  and  protecting  him  from  injury ;  "  and,  secondly,  the  said  instruction 
imputes  to  the  infant  plaintiff  the  assumed  negligence  of  his  parents ;  for 
which,  even  if  there  had  been  any  such  negligence,  as  in  fact  there  was 
not,  the  infant  plaintiff  would  not  have  been  responsible.  On  this  ques- 
tion, as  to  the  liability  of  infants  for  the  neglect,  imputed  to  them,  of  their 
parents,  there  appears  to  be  much  conflict  in  the  cases,  many,  and  perhaps 
most  of  which  were  cited  in  the  arguments  of  the  learned  counsel.  But 
without  following  them  through  their  review  of  the  cases,  we  deem  it 
sufficient  to  say,  that  we  concur  in  the  principle  of  the  case  of  Lynch  v. 
Nurden,  1  Ad.  &  El.  N.  S.  29 ;  41  Eng.  Com.  Law  R.  422,  and  others  of 
that  class  ;  which  decide  that  the  neglect  of  parents  and  guardians  is  not 
imputable  to  infant  children  and  wards  in  such  cases ;  and  that  we  do  not 
concur  in  the  principle  of  the  case  of  Hartfield  v.  JRopeVj  21  Wend.  R. 
615,  and  others  of  that  class,  which  decide  the  contrary. 

The  third  instruction  is  objectionable,  because  it  was  calculated  to  mis- 
lead the  jury,  and  was  apparently  contradictory.  Though  the  plaintiff 
might  not  have  been  actually  visible  to  the  agents  of  the  defendants,  he 
might  have  been  seen  by  them,  certainly,  if  they  had  looked  for  him,  as 
they  ought  to  have  done.  In  other  words,  they  ought  to  have  made  sure, 
as  they  might  have  done,  that  there  was  no  person  under  or  behind  the 
stationary  car  when  they  set  it  in  motion.  And  besides,  they  ought  to 
have  coupled  the  moving  train  with  the  stationary  car  before  they  set  the 
latter  in  motion  ;  in  which  case  they  would  have  guarded  against  all  in- 
jury to  persons  visible  or  invisible. 

The  fourth  instruction  is  objectionable,  for  reasons  already  given  in  re- 
gard to  the  first  assignment  of  error. 

The  fifth  instruction  is  objectionable,  because  it  imputes  negligence  to 
the  plaintiff,  of  which,  from  his  tender  years,  he  was  not  capable. 

The  sixth  and  seventh  instructions  are  objectionable,  for  reasons  already 
stated,  because  they  hold  the  plaintiff  responsible,  by  imputation,  for  the 
supposed  negligence  of  his  parents. 

The  eighth  instruction  embodies  a  general  truth  which  seems  to  be  un- 
objectionable in  itself ;  but  it  is  clearly  embraced  in  the  first  instruction 
as  modified  by  the  court. 
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• 

The  first  instruction,  as  modified  by  the  court,  is  unobjectionable,  and 
embodies  all  the  law  which  seems  to  apply  to  the  case,  or  to  be  necessary 
to  enable  the  jury  to  decide  it  properly. 

Third.  We  are  of  opinion  that  the  court  below  did  not  err  in  over- 
ruling the  objection  of  the  defendants  on  the  ground  of  the  supposed  vari- 
ance mentioned  in  their  "  bill  of  exceptions  number  two ; "  being  of  opin- 
ion that  there  was  no  such  variance. 

Fourth.  We  are  of  opinion,  that  the  said  court  did.  not  err  in  overrul- 
ing the  objection  of  the  defendants  to  the  evidence  mentioned  in  their 
"  bill  of  exceptions  number  three." 

Upon  the  whole,  we  are  of  opinion,  that  there  is  no  error  in  the  judg- 
ment of  the  court  below,  and  that  it  ought  to  be  afl&rmed. 

Judgment  affirmed. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

T  J  ABILITY  OP  CORPORATION   STJCCEEDING  ANOTHER  CORPORATION  FOB 

TORTS  COMMITTED  PRIOR  TO  SUCCESSION. 

NEW  BEDFORD  RAILROAD  CO.  v.  OLD  COLONY  RAILROAD  CO. 

By  St.  1874,  c.  55,  the  Old  Colony  Railroad  Company  was  authorized  to  purchase  the 
rights,  franchise,  and  property  of  the  Middleborough  and  Taunton  Railroad  Corpora- 
tion, and  the  latter  was  authorized  to  convey  to  the  former  its  franchises  and  prop- 
erty, rights,  easements,  privileges,  and  powers,  and  thereupon  the  former  corporation 
was  to  **be  subject  to  all  the  duties,  liabilities,  obligations,  and  restrictions  to  which 
said  last  named  corporation  may  be  subject."  Heldy  that  the  Old  Colony  Railroad 
Company,  upon  the  completion  of  the  purchase  and  conveyance,  became  directly  liable 
in  an  action  of  tort  for  damage  occasioned  by  the  prior  neglect  of  the  Middleoorough 
.and  Taunton  Railroad  Corporation. 

Tort.     The  declaration  was  as  follows :  — 

"  And  the  plaintiflE  says  that  it  was,  at  the  time  of  the  acts  below  set 
forth,  the  owner,  and  operating  as  common  carrier  of  persons  and  freight, 
a  railroad  for  the  conveyance  of  passengers  and  freight ;  and  that  said  rail- 
road formed  a  junction  with  the  railroad  of  the  Middleborough  and  Taun- 
ton Railroad  Company,  and  at  said  junction  the  track  of  said  last  named 
railroad  was  connected  with  the  track  of  the  plaintiff's  railroad  by  means 
of  a  switch,  and  it  became,  and  was,  by  the  provisions  of  law  and  the  agree- 
ment of  said  railroad  companies,  the  duty  of  the  said  Middleborough  and 
Taunton  Jlailroad  Company  to  have  the  care  and  custody  of  said  switch, 
and  to  so  arrange  the  same  that  the  trains  of  the  plaintiff  could  at  any  and 
all  proper  and  reasonable  times  pass  said  switch  in  safety,  and  so  that  the 
line  of  the  track  of  the  plaintiff's  railroad  should  be  continuous  and  un- 
broken at  the  place  of  said  junction ;  but  the  said  Middleborough  and 
Taunton  Railroad  Company  negligently  and  carelessly  managed  and  con- 
trolled said  switch,  so  that  upon  the  approach  of  a  passenger  train  of  the 
plaintiff  upon  its  said  road,  and  while  the  plaintiff  was  using  due  care  in 
the  management  of  its  said  road  and  train,  the  said  train  was  violently 
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thrown  from  the  track  at  said  junction,  by  reason  of  the  said  switch 
being  misplaced  by  said  Middleborough  and  Taunton  Railroad  Company 
and  its  servants  and  agents,  and  the  engine  and  cars  of  the  plaintiff  were 
thereby  greatly  injured,  and  the  track  of  the  plaintiff  torn  up  and  de- 
stroyed, and  the  passengers  and  other  persons  upon  said  train  received 
grievous  injuries,  and  the  plaintiff  has  been  obliged  to  expend  large  sums 
of  money  in  repairing  said  track,  engine,  and  cars,  and  in  compensating 
said  passengers  and  persons,  and  paying  them  the  damages  to  which  they 
were  legally  entitled  for  said  injuries,  and  has  been  subjected  to  other 
serious  damages,  burdens,  liabilities,  and  expenses  by  reason  of  said  care- 
lessness and  negligence  of  the  said  Middleborough  and  Taunton  Railroad 
Company.  And  by  the  provisions  of  the  statute  of  1874,  chapter  65,  the 
said  Middleborough  and  Taunton  Raikoad  Company  was  authorized  to 
convey  its  franchises,  property,  and  rights  to  the  defendant,  and,  since  the 
acts  above  set  forth,  has  conveyed  and  assigned,  in  accordance  with  the 
provisions  of  said  statute,  to  the  defendant,  all  its  franchises  and  property, 
and  all  the  rights,  easements,  privileges,  and  powers  which  had  been 
granted  to  said  Middleborough  and  Taunton  Railroad  Company,  and,  by 
virtue  of  the  provisions  of  said  act,  the  defendant  is  liable  to  compensate 
the  plaintiff  for  said  negligence  and  misconduct  of  the  Middleborough  and 
Taunton  Railroad  Company  in  this  action. 

The  defendant  filed  a  demurrer  to  the  declaration,  assigning  the  follow- 
ing causes  therefor :  — 

^^  1.  That  said  declaration  does  not  state  a  legal  cause  of  action  sub- 
stantially in  accordance  with  the  rules  contained  in  the  Gen.  Sts.  c.  129. 

"  2.  That  the  matters  set  out  in  the  plaintiff's  declaration  are  insuffi- 
cient in  law  to  enable  it  to  maintain  its  action. 

"  3.  That  as  a  matter  of  law  the  defendant  is  not  liable  by  the  provi- 
sions of  the  St.  of  1874,  c.  55,  for  the  tortious  acts  of  the  Middleborough 
and  Taunton  Railroad  Company,  or  those  of  its  agents  or  employees  prior 
to  said  act,  or  prior  to  any  conveyance  of  its  property,  under  the  provi- 
sions of  said  act,  to  the  defendant. 

"  4.  That  as  matter  of  law,  by  the  provisions  of  said  act,  the  defendant 
is  not  in  any  event  directly  liable  to  the  plaintiff's  action ;  nor  is  it,  as  a 
matter  of  law,  in  any  way  liable  to  the  plaintiff's  action  by  the  provisions 
of  said  act." 

The  case  was  reserved  by  Colt,  J.,  on  the  demurrer,  for  the  considera- 
tion of  the  full  court. 

TT.  W.  Rice^  for  the  defendant. 

Q-.  A.  Torrey^  for  the  plaintiff. 

Colt,  J.  The  St.  of  1874,  c.  55,  authorizes  the  defendant  corporation 
"  to  purchase  the  rights,  franchise,  and  property  of  the  Middleborough  and 
Taunton  Railroad  Corporation,"  and  gives  to  the  latter  corporation,  upon 
such  purchase,  power  to  convey  to  the  Old  Colony  Railroad  Company 
"  its  franchises  and  property,  and  all  the  rights,  easements,  privileges,  and 
powers  granted  to  it."  It  also  declares  that  upon  such  conveyance  the 
defendant  corporation  shall  "  have  and  enjoy  all  the  rights,  powers,  priv- 
ileges, easements,  franchises,  and  property  of  said  Middleborough  and 
Taunton  Railroad  Corporation,  and  be  subject  to  all  the  duties,  liabilities, 
obligations,  and  restrictions  to  which  said  last  named  corporation  may  be 
subject." 
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This  action  is  to  recover  damages  for  a  tortious  act  of  the  Middleboroiigh 
and  Taunton  Railroad  Corporation,  for  which  it  was  liable  previously  to 
the  time  of  the  purchase ;  and  the  questions  raised  by  the  demurrer  are, 
whether  the  defendant  is  liable  for  that  act,  and,  if  so,  whether  an  action 
can  be  maintained  directly  against  it,  or  must  be  first  brought  against  the 
other  corporation. 

The  answer  to  these  questions  depends  upon  the  intention  of  the  le^a- 
lature  to  be  deduced  from  the  terms  of  the  statute  and  the  manifest  pur- 
pose of  the  act.  The  language  is  broad  enough  to  place  the  defendant  in 
all  respects  in  the  position  of  the  other  corporation,  upon  the  conveyance 
and  assignment  provided  for.  It  is  equivalent  to  an  amalgamation  of  the 
two ;  all  the  franchises,  privileges,  and  powers  are  transferred,  without  res- 
ervation; not  merely  the  franchise  to  own  and  manage  a  railroad,  but 
the  franchise  of  being  a  body  politic,  with  rights  of  succession,  of  acquir- 
ing, holding,  and  conveying  property,  and  of  suing  and  being  sued  by  its 
corporate  name.  It  puts  out  of  the  reach  of  creditors  all  property  liable 
to  attachment  to  satisfy  claims,  either  in  contract  or  tort.  It  practically 
terminates  the  corporate  existence  of  the  selling  corporation,  except,  per- 
haps, so  far  as  such  existence  may  bo  necessary  in  order  to  hold  and  dis- 
tribute the  consideration  received  for  the  sale,  or  to  meet  the  requirements 
of  the  statute  which  prolongs  the  life  of  all  corporations  for  three  years 
after  dissolution,  for  the  purpose  of  enabling  them  to  close  their  concerns. 
Gen.  Sts.  c,  68,  §  36.  It  operates  as  a  dissolution  of  the  corporation  by 
force  of  the  statute  and  of  the  assent  manifested  by  the  sale.  Lauman 
V.  Lebanon  Valley  Railroad^  80  Penn.  St.  42. 

In  view  of  these  results,  it  would  be  a  narrow  construction  to  hold  that 
when  the  statute  subjects  the  purchasing  corporation  *^  to  all  the  duties, 
liabilities,  obligations,  and  restrictions"  of  the  other,  it  only  intended  to 
impose  those  obligations  which  the  corporation  owed  the  public  under  its 
charter  and  the  laws  of  the  commonwealth,  and  that  the  property  trans- 
ferred was  only  that  by  which  it  served  the  public  in  the  exercise  of  its 
franchise.  In  the  absence  of  express  provision,  it  cannot  be  inferred  that 
it  was  the  intention  of  the  act  to  impair  claims  of  third  parties  for  exist- 
ing liabilities,  or  to  shorten  the  time  within  which  the  remedy  must  be 
pursued.  The  question  is  not  whether  the  statute  compels  the  creditor  to 
accept  the  defendant  corporation  as  a  new  debtor  against  his  will,  or  an 
injured  person  to  resort  to  a  stranger  for  satisfaction,  but  whether  it  em- 
powers the  creditor  or  the  person  injured  to  resort,  if  he  chooses,  in  the 
first  instance,  to  the  corporation,  which,  by  the  terms  of  the  statute,  is 
made  liable  to  him.  And  we  are  of  opinion  that  it  does,  and  that  the 
privity  necessary  to  support  this  action  is  created  by  the  statute  and  the 
purchase  and  conveyance  under  it.  bemurrer  overruled. 
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SUPREME  COURT  OF  THE  UNITED  STATES- 

[October  Term,  1876.]  * 

express  company. — negligence  op  railroad  company  trans- 
porting goods  for.  —  relation  op  express  company  and  rail- 
road company. 

PRESIDENT,  ETC.  OF  THE  BANK  OF  KENTUCKY  v.  ADAMS  EXPRESS  CO. 

PLANTERS'  NATIONAL  BANK  i;.  SAME. 

1.  While  a  common  carrier  may  restrict  by  contract  his  liability  in  matters  not  incon- 
sistent with  public  policy,  he  cannot  legally  contract  against  liability  for  the  negli- 
gence of  himself,  his  agents,  or  servants. 

2.  A  railroad  company  which  provides  a  place  for,  and  carries  on  its  trains  messengers 
of  an  express  company,  becomes  the  agent  of  the  express  company,  notwithstanding 
the  servants  of  the  railroad  company  are  not  under  the  control  of  the  express  com- 
pany. 

8.  A  common  carrier  has  no  power  to  constitute  another  person  or  corporation  the  agent 
of  his  consignor  or  consignee.     He  can  only  employ  a  subordinate  agency. 

4.  A  stipulation  that  an  express  company  will  not  be  liable  for  the  loss  of  a  package  by 
fire  does  not  relieve  the  company  from  liability  for  loss  by  fire  caused  by  the  negli- 
gence of  the  railroad  company  transporting  its  messenger. 

5.  While  the  consignor  of  the  express  company  may  sue  the  railroad  company  for  ihe 
loss  of  packages  by  its  negligence,  such  rigut  comes  through  the  contract  between  the 
express  and  railroad  companies. 

6.  As  to  whether  a  railroad  company  is  liable,  as  a  common  carrier,  to  an  express  com- 
pany when  the  latter  by  its  messenger  retains  the  custody  of  the  package,  Quere. 

The  opinion  of  the  court  below  will  be  found  in  1  Am.  L.  T.  R.  N.  S. 
at  page  451. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice  Strong. 

The  defendants  in  each  of  these  cases  are  an  express  company  engaged 
in  the  business  of  carrying  for  hire,  money,  goods,  and  parcels  from  one 
locality  to  another.  In  the  transaction  of  their  business  they  employ  the 
railroads,  steamboats,  and  other  public  conveyances  of  the  country.  These 
conveyances  are  not  owned  by  them,  nor  are  they  subject  to  their  control 
any  more  than  they  are  to  the  control  of  other  transporters  or  passengers. 
The  packages  intrusted  to  their  care  are  at  all  times,  while  on  these  public 
conveyances,  in  the  charge  of  one  o|  their  own  messengers  or  agents.  In 
conducting  their  business  they  are  associated  with  another  express  com- 
pany called  the  Southern,  and  the  two  companies  are  engaged  in  carrying 
by  rail  through  Louisiana  and  Mississippi,  to  Humboldt,  Tennessee,  and 
thence  over  the  Louisville  and  Nashville  Railroad  to  Louisville,  Kentucky, 
under  a  contract  by  which  they  divide  the  compensation  for  carriage  in 
proportion  to  the  distance  the  package  is  transported  by  them  respectively. 
Between  Humboldt  and  Louisville  both  companies  employ  the  same  mes- 
senger, who  is  exclusively  subject  to  the  orders  of  the  Southern  Express 
Company  when  south  of  the  northern  boundary  of  Tennessee,  and  to  the 
orders  of  the  defendants  when  north  of  that  boundary. 

Such  being  the  business  and  occupation  of  the  defendants,  they  are  to 
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be  regarded  as  common  carriers,  and  in  the  absence  of  stipulations  to  the 
contrary,  subject  to  all  the  legal  responsibilities  of  such  carriers. 

On  the  26th  day  of  July,  1869,  the  Southern  Express  Company  received 
from  the  Louisiana  National  Bank  at  New  Orleans,  two  packages,  one  con- 
taining $13,528.15,  for  delivery  to  the  Bank  of  Kentucky,  Louisville,  and 
the  other  containing  $3,000,  for  delivery  to  the  Planters'  National  Bank 
of  Louisville,  at  Louisville.  The  money  belonged  to  the  banks  respec- 
tively to  which  the  packages  were  sent.  When  the  packages  were  thus 
received,  the  agent  of  the  Southern  Express  Company  gave  a  receipt  or 
domestic  bill  of  lading  for  each,  of  which  the  following  is  a  copy  (the  two ' 
differing  only  in  the  description  of  the  consignees  and  in  the  amount  of 
money  mentioned)  :  — 

"  Domestic  Bill  of  Lading. 

*^  Southern  Express  Company,  Express  Forwarders. 
"No.  2.    $13,528.15.  July  26, 1869. 

^*  Received  from  Lou,  Nat.  Bank,  one  package,  sealed,  and  said  to  con- 
tain thirteen  thousand  five  hundred  and  twenty-eight  dollars  and  fifteen 
cents. 

'*  Addressed  Bank  of  Kentucky,  Louisville,  Ky.     Freijght  coll." 

«  Upon  the  special  acceptance  and  agreement  that  this  company  is  to  forward  the  same 
to  its  agent  nearest  or  most  convenient  to  destination  only,  and  then  to  deliver  the  same 
to  other  parties  to  complete  the  transportation,  such  delivery  to  terminate  all  liability  of 
this  company  for  such  package;  and  also  that  this  company  are  not  to  be  liable  in  any 
manner  or  to  any  extent  for  any  loss,  danger,  or  detention  of  such  package,  or  its  con- 
tents, or  of  any  portion  thereof  occasioned  by  the  acts  of  God,  or  by  any  person  or 
persons  acting  or  claiming  to  act  in  any  military  or  other  capacity  in  hostility  to  the  gov- 
ernment of  the  United  States,  or  occasioned  by  civil  or  military  authority,  or  by  the  acts 
of  any  armed  or  other  mob  or  riotous  assemblage,  piracy,  or  the  dangers  incident  to  a 
time  of  war,  nor  when  occasioned  by  the  dangers  of  railroad  transportation,  or  ocean  or 
river  navigation,  or  by  fire  or  steam.  The  shipper  and  owner  hereby  severally  agree  that 
all  the  stipulations  and  conditions  in  this  receipt  shall  extend  to  and  enure  to  the  benefit 
of  each  and  eveiy  company  or  person  to  whom  the  Southern  Express  Company  may  in- 
trust or  deliver  the  above  described  property  for  transportation,  and  shaU  define  and 
limit  the  liability  therefor  of  such  other  companies  or  person. .  In  no  event  is  this  com- 
pany to  be  liable  for  a  mater  sum  than  that  above  mentioned,  nor  shall  it  be  liable  for 
any  such  loss,  unless  the  claim  therefor  shall  be  made  in  writin?,  at  this  office,  within 
thirtY  days  from  this  date,  in  a  statement  to  which  this  receipt  shidl  be  annexed. 

•*  Freight  colL 

**  For  Uie  company  :  **  Shacklbford." 

\ 

Across  the  left-hand  end  of  said  receipt  was  the  following  printed 

matter :  — 

••  Insured  by  Southern  Express  Company  for to only  except  against 

loss  occasioned  by  the  public  enemy. 
*'  For  the  company  — 
*  *  Insurance,  $ . ' ' 

The  bills  of  lading  were  sent  to  the  consignees  at  Louisville. 

Having  thus  received  the  packages,  the  Southern  Express  Company 
transported  them  by  railroad  as  far  as  Humboldt,  Tennessee,  and  mere 
delivered  them  to  the  messenger  of  the  defendants  (who  was  also  their 
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messenger)  to  complete  the  transportation  to  Louisville,  and  to  make  de- 
livery thereof  to  the  plaintiffs.  For  that  purpose  the  messenger  took 
charge  of  them,  placing  them  in  an  iron  safe,  and  depositing  the  safe  in 
an  apartment  of  a  car  set  apart  for  the  use  of  express  companies,  for  trans- 
portation to  Louisville.  Subsequently,  while  the  train  to  which  the  car 
containing  the  packages  was  attached  was  passing  over  a  trestle  on  the 
line  of  the  Louisville  and  Nashville  Railroad,  and  while  the  packages  were 
in  charge  of  the  messenger,  the  trestle  gave  way  during  the  night.  The 
train  with  the  express  car  was  thrown  from  the  track,  and  the  car  with 
others  caught  fire  from  the  locomotive  and  was  burned,  together  with  the 
money  in  the  safe.  The  messenger  was  rendered  insensible  by  the  fall, 
and  he  continued  so  until  after  the  destruction  was  complete.  There  was 
some  evidence  that  some  of  the  timber  of  the  trestle  seemed  decayed. 

Upon  this  state  of  facts  the  learned  judge  of  the  circuit  court  instructed 
the  jury  that  "  if  they  believed  the  package  was  destroyed  by  fire,  as  above 
indicated,  without  any  f^ult  or  neglect  whatever  on  behalf  of  the  messen- 
ger of  defendants,  the  defendants  have  brought  themselves  within  the 
terms  of  the  exceptions  in  the  bill  of  lading,  and  are  not  liable."  And 
again,  the  court  charged  :  ^^  It  is  not  material  to  inquire  whether  the  ac- 
cident resulted  from  the  want  of  care,  or  from  the  negligence  of  the  Louis- 
ville and  Nashville  Railroad  Company  and  its  agents,  or  not."  And  again : 
"  But  when  he  (the  common  carrier)  has  limited  his  liability  so  as  to  make 
himself  responsible  for  ordinary  care  only,  and  the  shipper  to  recover 
against  him  is  obliged  to  aver  and  prove  negligence,  it  must  be  his  negli- 
gence, or  the  negligence  of  his  agents,  and  not  the  negligence  of  persons 
over  whom  he  has  no  control.  If  in  his  employment  he  uses  the  vehicles 
of  others,  over  which  he  has  no  control,  and  uses  reasonable  care,  that  is, 
such  care  as  ordinarily  prudent  persons  engaged  in  like  business  use  in 
selecting  the  vehicles,  and  if  the  loss  arises  from  a  cause  against  which  he 
has  stipulated  with  the  shipper,  he  shall  not  be  liable  for  the  same  unless 
it  arises  from  his  want  of  care,  or  the  want  of  care  of  his  employees."  At 
the  same  time  the  learned  judge  instructed  the  jury  as  follows  :  "  With- 
out, therefore,  deciding  whether  or  not  the  evidence  adduced  in  the  case 
tends  to  establish  any  want  of  reasonable  or  ordinary  care  on  the  part  of 
the  Louisville  and  Nashville  Railroad  Company,  I  instruct  you  that  such 
evidence  is  irrelevant  and  incompetent,  and  that  you  should  disregard  it, 
that  is,  give  no  more  effect  to  it  than  if  it  had  not  been  adduced." 

These  extracts  from  the  charge,  to  all  of  which  exception  was  duly 
taken,  exhibit  the  most  important  question  in  these  cases,  which  is,  whether 
the  stipulations  of  the  carriers'  receipt  or  bill  of  lading  relieved  them  from 
responsibility  for  the  negligence  of  the  railroad  company  employed  by 
them  to  complete  the  carriage.  The  circuit  court  was  of  opinion,  as  we 
have  seen,  that  they  did,  and  practically  instructed  the  jury  that  under 
the  modified  contract  of  bailment  the  defendants  were  liable  for  loss  by 
fire  only  to  the  extent  to  which  mere  bailees  for  hire,  not  common  carriers, 
are  liable ;  that  is,  that  they  were  responsible  only  for  the  want  of  ordinary 
care  exercised  by  themselves  or  those  who  were  under  their  control.  With 
this  we  cannot  concur,  though  we  are  not  unmindful  of  the  ability  with 
which  the  learned  judge  has  defended  his  opinion. 

We  have  already  remarked,  the  defendants  were   common  carriers. 
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They  were  not  the  less  such  because  they  had  stipulated  for  a  more  re- 
stricted liability  than  would  have  been  theirs  had  their  receipt  contained 
only  a  contract  to  carry  and  deliver.  What  they  were  is  to  be  determined 
by  the  nature  of  their  business,  not  by  the  contract  they  made  respecting 
the  liabilities  which  should  attend  it.  Having  taken  up  the  occupation, 
its  fixed  legal  character  could  not  be  thrown  off  by  any  declaration  or 
stipulation  that  they  should  not  be  considered  such  carriers. 

The  duty  of  a  common  carrier  is  to  transport  and  deliver  safely.  He 
is  made  by  law  an  insurer  against  all  failure  to  perform  this  duty,  except 
such  failure  as  may  be  caused  by  the  public  enemy  or  by  what  is  denom- 
inated the  act  of  God.  By  special  contract  with  his  employers,  he  may, 
it  is  true,  to  some  extent,  be  excused,  if  the  limitations  to  his  responsibility 
stipulated  for  are,  in  the  judgment  of  the  law,  reasonable,  and  not  incon- 
sistent with  sound  public  policy.  It  is  agreed,  however,  he  cannot  by 
any  contract  with  his  customers  relieve  himself  from  responsibility  for  his 
own  negligence  or  that  of  his  servants,  and  this  because  such  a  contract  is 
unreasonable  and  contrary  to  legal  policy.  So  much  has  been  finally  de- 
termined in  Railroad  Company  v.  iockwood^  17  Wall.  857.  But  can  he 
by  a  contract  made  with  those  who  intrust  property  to  him  for  carriage 
and  delivery,  a  contract  made  at  the  time  he  receives  the  property,  secure 
to  himself  exemption  from  responsibility  for  consequences  of  the  negli- 
gence of  a  railroad  company  or  its  agents  not  owned  or  controlled  by  him, 
but  which  he  employs  in  the  transportation  ?  This  question  is  not  an- 
swered in  the  Lockwood  case.  It  is  raised  here,  or  rather  the  question  is 
presented,  whether  a  common  carrier  does  relieve  himself  from  the  conse- 
quences of  such  negligence  by  a  stipulation  that  he  shall  not  be  liable  for 
losses  by  fire. 

The  exception  or  restriction  to  the  common  law  liability  introduced 
into  the  bills  of  lading  given  by  the  defendants,  so  far  as  it  is  necessary 
to  consider  it,  is  "  that  the  express  company  are  not  to  be  liable  in  any 
manner  or  to  any  extent  for  any  loss  or  damage  or  detention  of  such  pack- 
age or  its  contents,  or  of  any  portion  thereof,  occasioned  by  fire."  The 
language  is  very  broad,  but  it  must  be  construed  reasonably,  and,  if  pos- 
sible, consistently  with  the  law.  It  is  not  to  be  presumed  the  parties  in- 
tended to  make  a  contract  which  the  law  does  not  allow.  If  construed 
literally,  the  exception  extends  to  all  loss  by  fire,  no  matter  how  occa- 
sioned, whether  occurring  accidentally  or  caused  by  the  culpable  negli- 
gence of  the  carriers  or  their  servants,  and  even  to  all  losses  by  fire  caused 
by  wilful  acts  of  the  carriers  themselves.  That  it  can  be  operative  to 
such  an  extent  is  not  claimed.  Nor  is  it  insisted  that  the  stipulation, 
though  assented  to  by  the  shippers,  can  protect  the  defendants  against 
responsibility  for  failure  to  deliver  the  packages  according  to  their  en- 
gagement, when  such  failure  has  been  caused  by  their  own  misconduct  or 
that  of  their  servants  or  agents.  But  the  circuit  court  ruled  the  excep- 
tion did  extend  to  negligence  beyond  the  carriers'  own,  and  that  of  the 
servants  and  agents  appointed  by  them  and  under  their  control ;  that  it 
extended  to  losses  by  fire  resulting  from  the  carelessness  of  a  railroad 
company  employed  by  them  in  the  service  which  they  undertook,  to  carry 
the  packages ;  and  the  reason  assigned  for  the  ruling  was  that  the  railroad 
company  and  its  employees  were  not  under  the  control  of  the  defei^dants. 
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With  this  ruling  we  are  unable  to  concur.  The  railroad  company,  in 
transporting  the  messenger  of  the  defendants  and  the  express  matter  in 
his  charge,  was  the  agent  of  somebody,  either  of  the  express  company  or 
of  the  shippers  or  consignees  of  the  property.  That  it  was  the  agent  of 
the  defendants  is  quite  clear.  It  was  employed  by  them  and  paid  by 
them.  The  service  it  was  called  upon  to  perform  was  a  service  for  the 
defendants,  a  duty  incumbent  upon  them,  and  not  upon  the  plaintiffs. 
The  latter  had  nothing  to  do  with  the  employment.  It  was  neither  di- 
rected by  them,  nor  had  they  any  control  over  the  railroad  company  or 
its  employees.  It  is  true  the  defendants  had  also  no  control  over  the 
company  or  its  servants,  but  they  were  its  employers ;  presumably  they 
paid  for  its  service,  and  that  service  was  directly  and  immediately  for 
them.  Control  of  the  conduct  of  an  agency  is  not  in  all  cases  essential  to 
liability  for  the  consequences  of  that  conduct.  If  any  one  is  to  be  affected 
by  the  acts  or  omissions  of  persons  employed  to  do  a  particular  service, 
surely  it  must  be  he  who  gave  the  employment.  Their  acts  became  his, 
because  done  in  his  service  and  by  his  direction.  Moreover,  a  common 
carrier  who  undertakes  for  himself  to  perform  an  entire  service  has  no 
authority  to  constitute  another  person  or  corporation  the  agent  of  his  con- 
signor or  consignee.  He  may  employ  a  subordinate  agency,  but  it  must 
be  subordinate  to  him,  and  not  to  one  who  neither  employs  it  nor  pays, 
nor  has  any  right  to  interfere  with  it. 

If,  then,  the  Louisville  and  Nashville  Railroad  Company  was  acting  for 
these  defendants,  and  performing  a  service  for  them,  when  transporting 
the  packages  they  had  undertaken  to  convey,  as  we  think  must  be  con- 
cluded, it  would  seem  it  must  be  considered  their  agent.  And  why  is 
not  the  reason  of  the  rule,  that  common  carriers  cannot  stipulate  for  ex- 
emption from  liability  for  their  own  negligence  and  that  of  their  servants 
ahd  agents,  as  applicable  to  the  contract  made  in  these  cases  as  it  was  to 
the  facts  that  appeared  in  the  case  of  Railroad  Company  v.  Lockwood  f 
The  foundation  of  the  rule  is,  that  it  tends  to  the  greater  security  of  con- 
signors, who  always  deal  with  such  carriers  at  a  disadvantage.  It  tends 
to  induce  greater  care  and  watchfulness  in  those  to  whom  an  owner  in- 
trusts his  goods,  and  by  whom  alone  the  needful  care  can  be  exercised. 
Any  contract  that  withdraws  a  motive  for  such  care,  or  that  makes  a 
failure  to  bestow  upon  the  duty  assumed  extreme  vigilance  and  caution 
more  probable,  takes  away  the  security  of  the  consignors  and  makes  com- 
mon carriage  more  unreliable.  This  is  equally  true,  whether  the  contract 
be  for  exemption  from  liability  for  the  negligence  of  agencies  employed 
by  the  carrier  to  assist  him  in  the  discharge  of  his  obligations,  though  he 
has  no  control  over  them,  or  whether  it  be  for  exemption  from  liability 
for  a  loss  occasioned  by  the  carelessness  of  his  immediate  servant.  Even 
in  the  latter  case  he  may  have  no  actual  control.  Theoretically  he  has ; 
but  most  frequently  when  the  negligence  of  his  servant  occurs  he  is  not 
at  hand,  has  no  opportunity  to  give  directions,  and  the  negligent  act  is 
against  his  will.  He  is  responsible,  because  he  has  put  the  servant  in  a 
place  where  the  wrong  could  be  done.  It  is  quite  as  important  to  the 
consignor,  and  to  the  public,  that  the  subordinate  agency,  though  not  a 
servant  under  immediate  control,  should  be  held  to  the  strictest  care,  as 
it  is  that  the  carrier  himself  and  the  servant  under  his  orders  should  be. 
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For  these  reasons  we  thinlc  it  is  not  admissible  to  construe  the  excep- 
tion in  the  defendants'  bills  of  lading  as  excusing  them  from  liability  for 
the  loss  of  the  packages  by  fire,  if  caused  by  the  negligence  of  the  rail- 
road company  to  which  they  confided  a  part  of  the  duty  they  had  assumed. 

There  are  other  reasons  of  weight  which  deserve  consideration.  Ex- 
press companies  frequently  carry  over  long  routes,  at  great  distances  from 
the  places  of  designation  of  the  property  carried,  and  from  the  residence 
of  its  owners.  If  in  the  course  of  transportation  a  loss  occurs  through  the 
want  of  care  of  managers  of  public  conveyances  which  they  employ,  the 
carriers  or  their  servants  are  at  hand.  They  are  best  acquainted  with  the 
facts.  To  them  those  managers  of  the  public  conveyances  are  responsible, 
and  they  can  obtain  redress  much  more  conveniently  than  distant  owners 
of  the  property  can.  Indeed,  in  many  cases,  suits  by  absent  owners  would 
be  attended  with  serious  difficulties.  Besides,  express  companies  make 
their  own  bargains  with  the  companies  they  employ,  while  they  keep  the 
property  in  their  own  charge,  usually  attended  by  a  messenger.  It  was 
so  in  the  present  case.  The  defendants  had  an  arrangement  with  the  rail- 
road company,  under  which  the  packages  of  money,  inclosed  in  an  iron 
safe,  were  put  into  an  apartment  of  a  car  set  apart  for  the  use  of  the  ex- 
press company ;  yet  the  safe  containing  the  packages  continued  in  the 
custody  of  the  messenger.  Therefore,  as  between  the  defendants  and  the 
railroad  company,  it  may  be  doubted  whether  the  relation  was  that  of  a 
common  carrier  to  his  consignor,  ]:)ecause  the  company  had  not  the  pack- 
ages in  charge.  The  department  in  the  car  was  the  defendants'  for  the 
time  being ;  and  if  the  defendants  retained  the  custody  of  the  packages 
carried,  instead  of  trusting  them  to  the  company,  the  latter  did  not  insure 
the  carriage.  Miles  v.  Cattle^  6  Bingham,  743 ;  Towers  v.  The  Utica  ^ 
Syrcumse  IL  JR.  Co.  7  Hill,  N.  Y.  47 ;  Redfield  on  Railways,  sec.  74. 

Now,  can  it  be  a  reasonable  construction  to  give  to  the  contract  be- 
tween the  defendants  and  the  plaintiffs,  that  the  former,  who  had  agreed 
to  carry  and  deliver  the  packages  at  Louisville,  reserved  to  themselves 
the  right  to  employ  a  subordinate  carrier,  arrange  with  him  that  he  should 
be  responsible  only  for  ordinary  vigilance  against  fire,  and  by  that  ar- 
rangement relieve  themselves  from  what  without  it  would  have  been  their 
clear  duty  ?  Granting  that  the  plaintiffs  can  sue  the  railroad  company 
for  the  loss  of  the  packages  through  its  fault,  their  right  comes  through 
their  contract  between  it  and  the  defendants.  They  must  claim  through 
that.  6  How.  381.  Had  the  packages  been  delivered  to  the  charge  of 
the  railroad  company,  without  any  stipulation  for  exemption  from  the 
ordinary  liability  of  carriers,  it  would  have  been  an  insurer  both  to  the 
€0cpress  company  and  to  the  plaintiffs.  But  as  they  were  not  so  deliv- 
ered, the  right  of  the  plaintiffs  to  the  extremest  constant  vigilance  during 
all  stages  of  the  carriage  is  lost,  if  the  defendants  are  not  answerable  for 
the  negligence  of  the  railroad  company,  notwithstanding  the  exception  in 
their  bills  of  lading.  We  cannot  close  our  eyes  to  the  well  known  course 
of  business  in  the  country.  Over  very  many  of  our  railroads  the  contracts 
for  transportation  of  goods  are  made,  not  with  the  owners  of  the  roads, 
nor  with  the  railroad  companies  themselves,  but  with  transportation  agen- 
cies or  companies  which  have  arrangements  with  the  railroad  companies 
for  the  carriage.     In  this  manner  some  of  the  responsibilities  of  common 
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carriage  are  often  sought  to  be  evaded ;  but  in  vain*  Public  -policy  de- 
mands that  the  right  of  the  owners  to  absolute  security  against  the  negli- 
gence of  the  carrier,  and  of  all  persons  engaged  in  performing  the  carrier's 
duty,  shall  not  be  taken  away  by  any  reservation  in  the  carrier's  receipt, 
or  by  any  arrangement  between  him  and  the  performing  company. 

It  has  been  urged  on  the  part  of  the  defence  that,  though  the  contract 
does  not  attempt  to  exempt,  and  could  not  have  exempted  the  express 
company  from  liability  for  loss  occasioned  by  the  neglect  of  itself  or  its 
servants,  yet,  when  it  is  sought  to  charge  the  company  with  neglect  it 
must  be  such  as  it  is  responsible  for  upon  the  general  principles  of  law, 
and  that  upon  these  principles  no  one  is  responsible  for  damage  occasioned 
by  neglect  unless  it  be  the  neglect  of  himself,  his  servants,  or  agents.  The 
argument  mistakes,  we  think,  when  it  asserts  that  upon  general  principles 
of  law  no  one  is  responsible  for  the  consequence  of  any  neglect  except  his 
own  or  that  of  his  agents  or  servants.  Common  carriers  certainly  are,  and 
for  very  substantial  reasons.  These  defendants,  it  is  agreed,  were  com- 
mon carrierp,  and  they  remained  such  after  the  exception  in  their  receipt. 
If  it  be  said  the  exception  reduced  responsibility  to  such  an  extent  as  to 
make  them  liable  only  for  such  neglect  as  fastens  a  liability  upon  persons 
who  are  not  common  carriers,  the  answer  is,  such  an  averment  assumes 
the  very  thing  to  be  proved.  And  even  if  the  argument  were  sound,  the 
question  would  still  remain  whether  the  railroad  company  employed  by 
the  defendants  to  effect  the  carriage  is  not  properly  to  be  regarded  as  their 
agent,  though  not  under  their  control.  That  question  we  have  already 
considered. 

Again,  it  is  urged  that  though  the  defendants  remained  common  carriers 
notwithstanding  their  contract,  their  responsibility  was  limited  by  their 
receipt  to  that  of  an  ordinary  bailee  for  hire.  And  as  such  bailee  is  not 
held  liable  for  the  neglect  of  persons  over  whom  he  has  no  control,  it  is 
argued  that  these  defendants  are  not  liable  for  the  negligence  of  the  rail- 
road company.  This  also  assumes  what  cannot  be  admitted.  Although 
we  are  told  all  the  authorities  agree  that  when  a  common  carrier  has  by 
special  contract  limited  his  liability,  he  becomes,  with  reference  to  that 
particular  transaction,  an  ordinary  bailee  —  a  private  carrier  for  hire  —  or 
reduces  his  responsibilities  to  those  of  an  ordinary  bailee  for  hire ;  yet  -we 
do  not  find  that  the  authorities  assert  that  doctrine,  if  by  the  phrase  "  that 
particular  transaction "  is  meant  the  undertaking  to  carry.  Certainly 
those  to  which  we  have  been  referred  do  not.  We  do  not  deny  that  a 
contract  may  be  made  which  will  put  a  common  carrier  on  the  same  level 
with  a  private  carrier  for  hire,  as  respects  his  liability  for  loss  caused  by 
the  act  or  omissions  of  others.  The  consignor  may  by  contract  restrain 
him,  may  direct  how  and  by  what  agencies  he  shall  carry.  Under  such 
an  arrangement  he  may  become  a  mere  forwarder,  and  cease  to  be  a  car- 
rier. But  what  we  have  to  do  with  in  these  cases  is,  whether  the  contract 
proved  has  that  operation.  We  have  already  said  we  think  it  has  not. 
The  exception  in  the  bills  of  lading  has  sufficient  to  operate  upon  without 
being  a  cover  for  negligence  on  the  part  of  any  person  engaged  in  the 
service  undertaken  by  the  carriers.  It  exempts  the  defendants  from  re- 
sponsibility for  loss  by  fire  caused  by  the  acts  or  omissions  of  all  persons 
who  are  not  agents  or  agencies  for  the  transaction. 
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That  is  a  large  restriction,  and  beyond  that,  in  our  judgment,  the  ex- 
ception in  the  present  case  does  not  extend. 

To  the  opinion  we  have  thus  expressed  we  find  direct  support  in  the 
case  of  Hooper  v.  Welh^  Fargo  ^  Co.  27  Cal.  11.  There  an  express  com- 
pany had  undertaken  to  transport  gold  dust  and  bullion  from  Los  Angeles 
to  San  Francisco,  and  deliver  to  address.  The  receipt  for  the  property 
contained  the  following  stipulation  :  ''  In  no  event  to  be  liable  beyond  our 
route,  as  herein  receipted.  It  is  further  agreed,  and  is  part  of  the  con- 
sideration of  this  contract,  that  Wells,  Fargo  &  Co.  are  not  to  be  respon- 
sible except  as  forwarders,  nor  for  any  loss  or  damage  arising  from  the 
dangers  of  railroad,  ocean,  or  river  navigation,  fire,  &c.,  unless  specially 
insured  by  them  and  so  specified  in  this  receipt."  In  the  course  of  the 
transportation  the  messenger  of  the  carriers,  who  had  the  property  in 
charge,  took  it  on  board  a  steam-tug  for  the  purpose  of  placing  it  on  a 
steamer  bound  to  San  Francisco.  On  the  way  to  the  steamer  the  boiler 
of  the  steam-tug  exploded,  in  consequence  of  carelessness  of  its  officers,  and 
the  gold  dust  and  bullion  were  thereby  lost.  The  steam-tug  did  not  be- 
long to  the  express  company,  nor  was  it  or  its  officers  under  their  control. 
Yet  the  court  adjudged  that  the  managers  and  employees  of  the  steam-tug 
were,  in  legal  contemplation,  the  managers  and  employees  of  the  carriers, 
and  that  the  restrictive  clause  in  the  receipt  did  not  exempt  the  carriers 
from  liability  for  loss  occasioned  by  the  carelessness  of  those  employees. 
To  the  same  effect  is  the  case  of  uAristensen  v.  American  EocpresB  Com- 
pany^ 15  Minn.  270  ;  and  the  case  of  Machu  v.  London  ^  Southwestern 
Railway  Company^  8  Exch.  416,  though  arising  under' the  carrier  acts  of 
11  George  4,  and  1  William  4,  is  very  analogous.  The  statute  declared 
that. the  carrier  should  be  liable  to  answer  for  the  felonious  acts  of  any 
coachman,  guard,  book-keeper,  porter,  or  other  servant  in  his  employ. 
The  court  considered  that  all  parties  actually  employed  in  doing  the  work 
which  the  carrier  undertook  to  do,  either  by  himself  or  his  servants,  were 
to  be  regarded  as  his  servants  within  the  meaning  of  the  act.  Baron  Rolfe 
said,  the  right  as  against  the  carriers  arises,  not  from  the  relation  of  master 
and  servant,  but  by  virtue  of  the  contract  into  which  they  have  entered  to 
deliver  the  goods.  This  was  said  in  answer  to  an  argument  like  the  one 
relied  upon  in  this  case,  that  the  relation  of  master  and  servant  could  not 
exist  between  the  carriers  and  the  servants  of  a  sub-contractor. 

The  other  objections  urged  against  the  charge  given  by  the  court  below 
to  the  jury  require  but  brief  notice. 

We  find  no  error  in  what  the  circuit  judge  said  upon  the  question, 
whether  the  bills  of  lading  with  the  exceptions  constituted  the  contract 
between  the  parties.  The  charge  in  this  particular  is  justified  by  very 
numerous  authoritative  decisions  :  York  County  v.  Central  Railroad  Com- 
pany^ 3  Wall.  107  ;  Grace  v.  Adama^  100  Mass.  505  ;  Wells  v.  The  Steam 
Nav,  Co.  2  Comstock,  204  ;  Dorr  v.  New  Jersey  Steam  Nav.  Co.  1  Kernan, 
485  ;  6  How.  344  ;  3  Wall.  107  ;  6  Blatchf .  64  ;  Kirkland  v.  Dinsmore, 
62N.  Y.  161. 

Nor  was  there  error  in  the  instruction  given  respecting  the  iron  safe. 
Taken  as  a  whole  it  was  correct. 

The  charge  covered  the  whole  case,  and  except  in  those  particulars  in 
which  we  have  indicated  our  opinion  that  it  was  erroneous,  we  find  no 
just  reason  to  complain  of  it. 
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But  for  the  errors  we  have  pointed  out,  new  trials  must  be  awarded. 
The  judgment  in  each  case  is  reversed,  and  the  record  is  remitted  with 
directions  to  award  a  Venire  de  novo. 


SUPREME   COURT   OF  ALABAMA. 

[Decembbe,  1876.] 

of  the  power  op  a  eeceivbr  to  issue  certificates  op  indebt- 

EDl^nSSS. 
MEYER  V.  JOHNSTON. 

A  court  of  equity  has  power  in  a  proper  case  to  allow  the  issuing  hj  a  receiver  of  nego- 
tiable certificates  of  indebtedness  creating  a  first  lien  upon  the  property  in  his  hands. 

Manning,  J.,  delivered  the  opinion  of  the  court. 

On  the  day  after  the  appointment  of  the  first  receiver,  he  petitioned  the 
chancellor  for  leave  to  borrow  $90,000,  or  such  other  sum  as  his  honor 
might  prescribe ;  and  the  chancellor  thereupon,  and  in  vacation;  made  an 
order  authorizing  him  to  borrow  $150,000  on  certificates  of  indebtedness 
which  should  have  priority  of  payment  over  any  other  claim,  out  of  the 
proceeds  of  sales  of  any  property  in  the  receiver's  possession.  And  the 
authority  thus  granted  not  having  been  used,  the  two  receivers  subse- 
quently petitioned  the  chancellor  for  leave  to  borrow,  instead,  $700,000,  to 
be  used  in  purchasing  rolling-stock  and  putting  the  railroad  and  its  ap- 
purtenances in  repair.  The  chancellor  thereupon  made  an  order  authoriz- 
ing them  to  do  so,  directing  what  portion  of  the  amount  should  be  ex- 
pended in  rolling-stock  (about  $450,000)  ;  prescribing,  in  accordance  with 
suggestions  in  the  petition,  the  form  of  the  certificates  to  be  issued  there- 
for, making  them  negotiable,  and  interest  thereon  payable  semi-annually 
at  the  office  of  the  New  York  Guaranty  and  Indemnity  Company,  and 
undertaking  to  charge  these  certificates  upon  the  railroad  and  its  appur- 
tenances and  equipments  as  a  prior  lien,  having  precedence  of  liens 
created  by  thfe  first  and  other  prior  mortgages.  The  receivers  were  also 
authorized  to  sell  the  certificates  at  ninety  cents  on  the  dollar ;  and  it 
seems  to  have  been  intended  that  the  proceeds  should  be  used,  in  part,  in 
enlarging  and  completing  the  work  beyond  what  was  necessary  for  the 
preservation  of  the  property. 

Counsel  for  the  first  and  other  early  mortgage  creditors,  alarmed  by  this 
decree,  object  to  and  protest  against  having  their  liens  on  the  property  of 
the  company,  existing  by  virtue  of  instruments  solemnly  executed  long 
before  the  receiver's  certificates  were  thought  of,  postponed  in  favor  of 
charges  created  by  the  latter  ;  and  they  deny  that  the  chancellor  has  right- 
fully the  power  to  give  such  precedence  to  new  creditors.  The  chancellor 
has  not  in  his  opinion  discussed  this  question,  or  presented  any  arguments 
or  authorities  in  support  of  the  disputed  power.  But  this  has  been  ably 
done  by  the  counsel  for  appellees. 
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A  claim  of  very  large  authority  in  the  courts  has  been  made  in  argu- 
ment under  this  head  ;  and  the  subject  is  a  very  important  one,  and  suf- 
ficiently new  to  require  an  investigation  at  some  length. 

1.  "  The  object  sought  by  the  appointment  of  a  receiver,"  says  Mr. 
Kerr,  in  his  work  on  Receivers,  "  may  be  generally  described  to  be,  to 
provide  for  the  safety  of  property,  pending  the  litigation  which  is  to  de- 
cide the  right  of  litigant  parties."  P.  3.  "  The  duty  of  the  court,  upon  a 
motion  for  a  receiver,  is  merely  to  protect  the  property  in  the  mean  time 
for  the  benefit  of  those  persons  to  whom  the  court  at  the  hearing  of  the 
canse,  when  it  will  have  before  it  all  evidence  and  materials  for  a  deter- 
mination, shall  think  it  properly  belongs."  lb.  p.  6.  Blakeney  v.  Dufaur^ 
15  Beav.  42.  In  Q-ardner  v.  L.  Q-.  ^  D.  Railway  Co.  Law  Rep.  2  Ch. 
App.  201,  an  appeal  was  taken  to  the  court  of  appeal  in  chancery,  from 
an  order  of  the  vice-chancellor,  appointing  the  general  manager  and  the 
secretary  of  the  company,  on  the  appKcation  of  a  creditor  with  a  lien, 
managers  and  receivers  of  the  company's  "  undertaking  "  or  railroad  busi- 
ness. The  lords  justices  discharged  the  order,  saying  :  *'  When  the  court 
appoints  a  manager  of  a  business  or  undertaking,  it,  in  effect,  assumes  the 
management  into  its  own  hands  ;  for  the  manager  is  the  servant  or  officer 
of  the  court,  and  upon  any  question  arising  as  to  the  character  or  details 
of  the  management,  it  is  the  court  that  must  direct  and  decide.  The  cir- 
cumstance that,  in  this  particular  case,  the  persons  appointed  were  previ- 
ously the  managers  employed  by  the  company  "  (as  was  one  of  the  persons 
appointed  in  the  case  before  us),  "  is  immaterial.  When  appointed  by 
the  court,  they  are  responsible  to  the  court,  and  no  orders  of  the  company, 
or  of  the  directors,  can  interfere  with  this  responsibility.  Now,  I  appre- 
hend that  nothing  is  better  settled  than  that  this  court  does  not  assume 
the  management  of  a  business  or  undertaking  except  with  a  view  to  the 
winding  up  and  sale  of  the  business  or  undertaking.  The  management  is 
an  interim  management ;  its  necessity  and  its  justification  spring  out  of 
the  jurisdiction  to  liquidate  and  to  sell ;  the  business  or  undeitaking  is 
managed  and  continued  in  order  that  it  may  be  sold  as  a  going  concern, 
and  with  the  sale  the  management  ends."  P.  212.  This  is  stated  by 
Cairns,  Lord  Justice,  as  the  rule  in  such  matters.  And  in  addition  (per- 
tinently of  views  hereinafter  to  be  presented),  he  says :  "  When  parlia- 
ment, acting  for  the  public  interest,  authorizes  the  construction  and 
maintenance  of  a  railway,  both  as  a  highway  for  the  public  and  as  a  road 
on  which  the  company  may  themselves  become  carriers,  ....  it  confers 
powers  and  imposes  duties  and  responsibilities  of  the  largest  and  most  im- 
portant kind,  ....  upon  the  company  which  parliament  has  before  it,  and 

upon  no  other  body  of  persons It  is  impossible  to  suppose  that  the 

court  of  chancery  can  make  itself,  or  its  officer,  without  any  parliamentary 
authority,  the  hand  to  execute  these  powers ;  and  all  the  more  impossible 
when  it  is  obvious  there  can  be  no  real  and  correlative  responsibility  for 
the  consequences  of  any  imperfect  management.  It  is  said  that  the  rail- 
road company  did  not  object  to  a  manager.  This  may  well  be  so.  But 
in  the  view  I  take  of  the  case,  the  order  would  be  improper,  even  if  made 
on  the  express  agreement  and  request  of  the  company." 

A  court  of  equity  in  this  country  may,  in  certain  cases,  interpose,  and 
appoint  a  receiver,  when  a  company,  receiving  tolls  and  inconie  more  than 
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sufficient  to  pay  the  expenses  of  an  economical  administration,  refuses  to 
apply  the  surplus  to  the  payment  of  a  judgment  or  mortgage  creditor. 
The  Covington  Drawbridge  Co.  v.  Shepherd^  21  How.  112,  presents  an  in- 
stance of  the  exercise  of  this  power.  The  receiver  in  that  case  was  also 
directed,  out  of  the  tolh  and  income  of  the  bridge,  to  keep  it  in  repair. 
In  Stevens  et  al.  v.  Davison  et  al,  18  Grattan,  819,  a  board  of  directors, 
some  of  whom  ^'  had  been  concerned  in  the  fraudulent  issue  of  a  very  large 
amount  of  spurious  stock,  greatly  exceeding  in  amount  the  lawful  stock  of 
the  company,"  on  the  very  day  when  their  terra  of  office  was  to  expire, 
and  the  annual  meeting  of  the  stockholders,  which  the  directors  failed  to 
call,  should  have  been  regularly  held,  made  a  lease  of  the  railroad,  of  which 
they  were  directors,  for  a  period  of  ten  years,  at  an  inadequate  rent,  with- 
out authority  from  the  charter  to  do  so,  and  in  violation  of  a  by-law 
adopted  by  the  stockholders.  Some  of  the  lawful  stockholders  filed  a  bill 
to  have  the  lease  declared  void,  and  for  other  relief ;  and  a  receiver  was 
appointed  to  take  possession  and  control  of  the  road  and  operate  it  under 
directions  contained  in  the  decree.  The  court  of  appeals  of  Virginia, 
reviewing  the  proceedings,  said :  "  While  for  the  reasons  assigned  in 
Gardner  v.  The  L,  C.  ^  D.  Railway  Co.  Law  Rep.  2  Ch.  App.  201,  a 
court  of  chancery  will  be  reluctant  to. appoint  a  receiver  to  take  charge  of 
and  manage  a  railroad,  it  is  competent  to  do  so,  when  such  a  course  is  in- 
dispensable to  secure  the  rights  of  the  legitimate  stockholders,  and  to  pre- 
vent a  failure  of  justice.  And  the  court  is  of  opinion  that,  under  the  cir- 
cumstances of  this  case,  it  was  proper  for  the  court  to  appoint  a  receiver 
to  take  charge  of  and  manage  the  railroad  until  it  can  be  ascertained,  by 
a  proper  inquiry  to  be  made  in  this  cause,  who  are  the  legitimate  stock- 
holders of  said  company,  to  whom  the  custody  and  management  of  said 
railroad  should  be  committed." 

The  foregoing  instances  have  been  selected  as  illustrative  of  the  au- 
thority of  courts  of  equity  to  take  charge  of  the  management  of  property 
in  litigation.  Their  interference  by  receivers  and  managers  in  such  cases, 
and  for  such  purposes,  is  easily  vindicated.  In  doing  so,  they  put  forth  a 
power  merely  incidental  and  subsidiary  to  their  functions  of  ascertaining 
and  enforcing  the  rights  of  the  persons  concerned  in  the  subject  matter  in 
controversy.  They  take  and  preserve  the  property,  in  order  to  uphold 
and  maintain  the  rights  of  creditors  and  others  therein,  and  to  enforce  the 
obligation  of  contracts.  It  is  in  the  exercise  of  the  judicial  function  only 
that  a  court  obtains  jurisdiction  between  litigant  parties,  of  the  cause  in 
which  it  is  authorized  to  take  such  control,  for  the  preservation  of  the 
property  involved.  And  we  are  not  aware  of  any  principle  of  law,  or 
element  of  wise  policy,  which  would  justify  such  court,  after  so  getting 

Possession,  in  laying  aside  its  judicial  character,  and  engaging,  however 
opeful  the  scheme,  in  the  completion  of  unfinished  undertakings,  and  in 
raising  money  for  this  purpose,  as  the  parties  themselves  could  not,  by 
setting  up  liens  which  shall  displace  other  and  older  liens,  without  the 
consent  of  the  persons  to  whom  they  belong.  The  objections  to  such 
transactions  are,  that  they  are  necessarily,  to  some  extent,  speculative ; 
that  they  arbitrarily  unsettle  interests  founded  on  the  most  solemn  con- 
tracts; and  that  the  court,  in  conducting  them,  abdicates  its  judicial  func- 
tion, and  exercises  another  more  akin  to  that  of  a  bureau  of  an  executive 
department  of  the  interior. 
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We  have  been  furnished,  by  the  industry  of  counsel  for  complainants 
below,  with  imperfect  manuscript  reports  of  the  cases  of  Southerland^ 
Trustee^  ^c.  v.  The  Lake  Superior  Ship  Canal  Railroad  ^  Iron  Co.  (be- 
fore Judge  Longyear,  United  States  District  Judge  for  the  Eastern  Dis- 
trict of  Michigan,  presiding  in  the  circuit  court  at  Detroit),  and  Hyde 
V.  The  SodiL9  Pointy  ^c.  R.  It.  Co.  (before  a  judge  of  the  supreme  court 
of  New  York,  at  Brooklyn).  In  each  of  these  cases  the  court  seems  to 
have  authorized  its  receiver  to  raise  money  by  certificates  of  indebtedness, 
which  should  constitute  a  first  lien  on  the  property,  and  to  complete 
therewith  the  company's  unfinished  work.  In  what  manner,  in  the  former 
case,  the  court  obtained  jurisdiction  of  the  cause,  by  whom,  for  what  pur- 
pose, and  how  it  was  brought  before  the  court,  we  are  not  informed.  It 
only  appears,  by  a  copy  of  Judge  Longyear's  order,  of  June,  1872,  that 
"  the  receiver,  Knox,  was  appointed  ....  under  the  first  mortgage,"  and 
that  after  notice  to  the  parties,  and  counsel  for  them  had  been  heard,  ^^  it 
being  made  to  appear  to  the*  court  that  it  is  for  the  best  interest  of  all 
concerned  in  said  ship  canal  and  said  property,  real  and  personal,  that 
said  canal  should  be  finished  and  made  ready  for  use  as  speedily  as  prac- 
ticable, and  that  it  is  necessary  and  expedient  that  said  receiver  should 
issue  certificates  of  indebtedness  for  the  purpose  of  said  speedy  construc- 
tion ;  "  therefore  he  was  authorized  by  the  court  to  issue  such  certificates, 
payable  July  1st,  1873,  and  bearing  interest  at  the  rate  of  ten  per  cent,  a 
year,  to  the  amount  of  $500,000,  which  should  constitute  a  first  lien  on 
said  canal  and  property,  and  have  priority  of  payment  over  any  debt  pre- 
viously created,  and  to  execute  and  deliver  a  mortgage  trust  deed  thereof  y 
and  of  the  franchises  and  rights  of  the  company^  to  a  trustee  ^  to  secure  pay^ 
ment  of  said  certificates  accordingly.  It  was  further  provided  that,  in  case 
these  should  not  be  paid  at  maturity,  the  receiver  should,  upon  application 
to  the  court  and  on  its  order,  deliver  over  all  the  property  and  effects 
embraced  by  said  deed  to  the  trustee^  to  he  by  him  sold  to  pay  said  cer- 
tificates. The  receiver  was  also  authorized  to  sell  said  certificates,  at  a 
discount  not  exceeding  twenty-five  per  cent.^  or  to  borrow  money  by  hy- 
pothecation of  them.  The  court,  by  this  conveyance  to  a  trustee,  put  the 
property  even  out  of  its  own  control,  and  appears  to  have  disposed  of  it, 
as  if  invested  itself  with  a  sort  of  seigneurial  title  that  enabled  it  to  super- 
sede existing  rights  of  others  therein,  and  to  have  exercised  legislative 
power  in  authorizing  the  borrowing  of  money  without  regard  to  usury 
laws. 

The  only  other  information  which  our  manuscript  of  this  case  contains 
is,  that  the  first  series  of  these  certificates  of  indebtedness  not  having  been 
paid,  the  trustees  under  the  receiver's  mortgage  trust  deed  applied  to  the, 
court,  in  1874,  for  leave  to  sell,  to  enable  him  to  pay  them  ;  that  a  con- 
test was  thereupon  inaugurated  with  other  parties  interested,  and  that  the 
judge  declined  to  grant  the  leave  applied  for,  until  the  supreme  court  of 
the  United  States  should  decide  a  case  pending  in  it,  which  seemed  to  him 
to  involve  some  of  the  questions  on  which  his  decision  would  depend.  Not 
having  a  full  report  of  this  case,  we  do  not  comment  on  it  further,  except 
to  say  that,  as  presented  to  us,  we  do  not  recognize  in  it  any  principle 
whicn  would  justify  a  chancellor  of  this  state  in  assuming  the  authority 
(seemingly  absolute)  which  Judge  Longyear  exercised  in  that  case ;  and 
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we  do  not  perceive  in  the  result  of  it  any  reason  for  desiring  that  a  court 
of  equity  should  be  clothed  with  such  authority. 

In  ffi/de  V.  The  Sodus  Point  Railroad  Go,  et  al,^  a  judgment  creditor, 
to  an  amount  between  $500  and  $600,  filed  his  complaint  in  the  nature  of 
a  bill,  in  Decetnber,  1873,  against  that  company  and  the  Union  Trust 
Company,  on  behalf  of  himself  and  such  other  creditors  as  should  join  in 
the  proceedings.  He  set  forth  that  an  execution  on  his  judgment  had 
been  returned  unsatisfied  ;  that  the  property  of  the  Railroad  Company  was 
of  great  value  ;  that  it  was  subject  to  a  first  mortgage  trust  deed  executed 
to  the  Union  Trust  Company  as  trustee,  to  secure  the  payment  of  bonds 
to  the  amount  of  $700,000,  which  had  been  issued  ;  that  the  trustee  had 
not  taken  possession  of  the  property,  as  it  lawfully  might  have  done ;  that, 
by  reason  of  disputes  among  the  officers  and  managers  of  the  company,  its 
property  was  being  wasted,  and  seized  for  taxes  and  various  other  claims, 
real  or  alleged  ;  that  bankruptcy  proceedings  against  it  were  threatened  ; 
and  that  there  was  great  danger,  unless  the' court  should  take  charge  of 
the  railroad,  that  its  operations  would  cease  and  the  property  be  wasted, 
and  the  claims  of  plaintiff  and  other  bond  fide  creditors  be  lost ;  where- 
fore, plaintiff  prayed  that  a  receiver  be  appointed  ;  that  the  company  and 
its  officers  be  enjoined  from  interfering ;  that  the  property,  profits,  and 
earnings  of  the  railroad  company,  properly  applicable  to  payment  of  plain- 
tiff and  other  creditors  with  liens,  be  so  applied,  and  that  the  property 
should  be  sold  as  the  court  should  direct ;  to  which  last  prayer  no  response 
was  made,  or  perhaps  desired.  With  the  complaint,  and  in  the  same 
cause,  were  filed  affidavits  (sworn  to  before  plaintiff's  complaint  was  filed) 
of  several  persons,  holders  and  agents  of  the  holders  of  first  mortgage  bonds, 
to  the  amount  of  $649,000  of  the  $700,000  issued  ;  in  which  affidavits 
affiants  say,  "  their  bonds  constitute  the  first  existing  lien  on  the  property 
of  the  company ;  that  the  interest  on  them  is  in  arrears  and  unpaid  ;  that 
proceedings  for  a  foreclosure  have  been  postponed  in  the  hope  that  some 
arrangement  might  be  made  which  would  prevent  the  sacrifice  usually  in- 
cident to  such  proceedings,  and  preserve  the  rights  of  the  subsequent 
lienors  ;  that  in  September,  1873,  the  Union  Trust  Company  suspended 
payment,  and  shortly  afterwards  a  receiver  of  its  effects  was  appointed, 
whereby  a  further  difficulty  existed  in  the  way  of  a  foreclosure  ;  that  they 
are  advised  that  the  appointment  of  a  receiver  would  not  prejudice  the 
right  of  the  trustee  to  commence  proceedings  hereafter  to  a  foreclosure ; 
and  that  they  believe  it  would  be  a  benefit  to  all  the  creditors  of  the  R. 
R.  Co.  to  have  a  receiver  appointed  for  the  purposes  mentioned  in  plain- 
tiff's complaint."  Thereupon,  it  seems  (though  our  manuscript  does  not 
contain  the  order),  Sylvanus  J.  Macy,  one  of  the  holders  of  first  mortgage 
bonds,  was  appointed  receiver.  On  the  l^th  of  January,  1874,  he  made 
a  very  lucid  report  of  the  condition  of  the  property,  specifying  the  bridges 
and  other  parts  of  the  road  that  were  wretchedly  out  of  order,  and  insist- 
ing on  the  importance  of  making  repairs,  and  of  constructing,  at  one  ter- 
minus, wharves,  piers,  and  other  fixtures  to  facilitate  transfers  of  cargo  to 
and  from  vessels,  and  at  the  other  terminus,  connections  with  other  rail- 
roads ;  in  order  to  do  which  work,  and  other  things,  he  asked  for  author- 
ity to  issue  certificates  of  indebtedness  to  the  amount  of  $125,000,  which 
should  constitute  a  first  lien  on  the  property  of  the  company.     This  au- 
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thority  was  granted  on  the  16th  day  of  January,  1874,  and  on  the  20th 
was  confirmed,  after  consideration  by  the  court  of  an  affidavit  (of  which 
we  have  no  copy)  by  the  President  of  the  Union  Trust  Company,  and 
argument  by  Mr.  Peckham,  in  opposition. 

It  is  obvious  that  the  holders  of  the  first  mortgage  bonds,  in  their  own 
right,  or  as  agents,  representing  nearly  all  of  them,  got  up  this  case  in 
conjunction  with  Hyde,  a  judgment  creditor,  as  plaintifE.  And,  since  no 
one  opposed  the  motion,  except  (apparently)  the  Union  Trust  Company 
(trustee  in  the  mortgage  deed  made  for  their  benefit),  and  no  appeal  was 
taken,  it  is  probable  that  the  opposition  was  pro  forma  rather  than  real. 
At  any  rate,  it  was  obvious  to  all  parties  that  it  woold  be  beneficial  to  all 
to  have  the  work  completed  even  on  those  terms.  And,  if  the  holders  of 
the  first  mortgage  bonds  were  willing  that  the  certificates  should  create  a 
lien  prior  to  their  own,  it  seemed  pretty  certain  that  the  other  creditors 
would  not  consider  that  they  had  any  cause  for  opposing  them. 

We  cannot  regard  this  unreported  amicable  salt  as  an  authority  of 
weight  concerning  the  jurisdiction  of  a  court  of  equity  to  take  upon  itself 
the  completion  of  unfinished  enterprises,  and  the  raising  of  money  for  the 
purpose,  by  charging  the  property  with  liens  that  shall  override  other  and 
older  ones,  against  the  consent  of  the  persons  entitled  to  them. 

Another  case  to  which  our  attention  has  been  called  on  this  point  is 
that  of  the  Alabama  and  Chattanooga  Railroad.  Dilapidated,  mismanaged, 
in  litigation  in  several  distinct  courts,  subject  to  independent  managers, 
deriving  authority  from  different  sources,  charged  with  a  first  mortgage 
debt  of  more  than  $5,000,000,  with  intei*est  to  a  large  amount  unpaid, 
which  debt  the  entire  property,  upon  a  sale  thereof,  would  not  fetch  money 
enough  to  pay,  and  daily  diminishing  in  value,  while  its  other  large  debts 
were  daily  growing  larger,  the  trustees  under  the  first  mortgage  deed  filed 
their  bill  in  the  circuit  court  of  the  United  States,  at  Mobile,  {gainst  the 
company  and  the  trustees  in  the  second  mortgage  deed,  and  several  other 
defendants,  and  prayed  that  the  court  would  take  jurisdiction  of,  settle, 
and  determine  the  various  matters  of  dispute  and  the  rights  of  all  persons 
concerned,  and  sell  the  property,  or  dispose  of  the  same  for  their  benefit, 
according  to  their  respective  rights  therein,  and,  in  the  mean  time,  take 
charge  of,  preserve,  repair,  and  operate  the  railroad,  with  its  appurte- 
nances, by  receivers,  whom  it  was  asked  to  appoint,  "  with  full  power  to 
borrow  money,  and  to  render  effectual  the  orders  and  directions  of  the 
court,  ....  [and]  to  cause  the  property  and  effects  of  said  corporation  to 
be  properly  ....  protected,  improved,  and  administered  ....  and  to 
be  put  in  such  condition,  as  to  title  and  possession,  as  well  as  in  every 
other  respect,  that  the  said  railway,  and  the  property  incident  thereto, 
may  not  be  sacrificed,"  &c.  This  bill,  with  its  exhibits  and  many  affida- 
vits in  support  of  it,  before  being  filed,  was  presented  to  Mr.  Justice  Brad- 
levi  of  the  supreme  court  of  the  United  States,  on*  the  26th  day  of  May, 
1872,  and  application  made  for  an  injunction  and  the  appointment  of  re- 
ceivers, according  to  the  prayer  of  the  bill.  But  he  ordered  that  the  ap- 
plication be  heard  before  the  circuit  court  of  the  United  States,  sitting 
in  equity  at  Mobile  (of  which  he  was  circuit  justice),  on  the  20th  of  June 
following,  and  ^^  that  a  copy  of  the  bill  and  affidavits,  and  notice  of  the 
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hearing  aforesaid,  be  Berved  on  the  defendants  at  least  ten  days  before  the 
hearing." 

"  On  the  20th  of  June,  1872,  the  motion  for  receivers  and  for  injunction 
was  duly  submitted  to  said  circuit  court  ....  in  open  court,  and  held 
for  order  and  decree  in  vacation."  But,  urgent  as  the  case  was,  not  until 
the  26th  of  August  —  and  not  then  until  ^^  the  parties  interested  "  con- 
sented, after  an  amendment  of  the  bill  bearing  date  August  23d,  1872, 
withdrawing  all  offensive  imputations,  was  made  —  did  Mr.  Justice  Brad- 
ley make  the  order  so  much  relied  on  in  this  cause,  and  which  has  at- 
tracted so  much  attention  from  the  legal  profession.  The  order  recites 
that  the  ^^  railroad  and  connecting  works  and  other  property  ....  are 
rapidly  deteriorating  in  value,  and  oeing  wasted,  scattered,  and  destroyed, 
whereby  the  security  of  the  first  mortgage  bond  holders,  and  the  interest 
of  all  other  persons  concerned  in  said  property,  are  subject  to  great  hazard 
and  danger  of  entire  sacrifice."  And  then  the  order  proceeds  as  follows  : 
^^  And  whereas,  in  the  present  condition  of  said  property,  it  is  impossible, 
without  great  sacrifice,  to  dispose  of  the  same  in  any  manner ;  and  whereas, 
it  has  been  proposed  and  agreed  by  the  parties  interested,  that  all  further 
opposition  to  the  proceedings  in  bankruptcy  against  said  company  .... 
shall  be  withdrawn,  and  that  the  said  proceedings  shall  be  affirmed  ;  and 
that  all  other  proceedings  for  the  appointment  of  receivers  in  the  several 
state  and  district  courts  shall  be  discontinued,  so  that  the  proceedings  in 
this  suit  shall  have  full  effect  and  operation,  without  undue  embarrass- 
ment, and  that  a  receiver  or  receivers  shall  be  appointed  in  this  cause  to 
take  charge  of  said  property,  and  put  the  same  into  proper  condition  for 
its  preservation  and  disposition,  for  the  mutual  benefit  of  all  parties  in- 
terested therein  ;  "  therefore,  receivers  are  appointed  and  "  authorized  to 
put  said  railroad  and  other  property  in  repair,  and  to  complete  any  incom- 
pleted portions  thereof,  and  to  procure  rolling  stock,  machinery,  and  other 
necessary  things  for  operating  the  same  to  the  best  advantage,  so  as  to 
prevent  the  said  property  from  deteriorating,  and  to  save  and  preserve 
the  same  for  the  benefit  and  interest  of  the  said  first  mortgage  bond 
holders,  and  all  others  having  an  interest  therein.  It  is  further  ordered 
that  all  moneys  which  may  be  raised  by  said  receivers  by  loan,  or  whioh 
may  be  advanced  by  them  for  the  purposes  aforesaid,  not  exceeding  the 
sum  of  $1,200,000,  shall  be  a  first  lien,  prior  to  all  others,  on  the  said  rail- 
road and  other  property,  and  to  be  paid,  before  the  first  mortage  bonds, 
out  of  the  proceeds  of  said  property.  See  Stanton  v.  -A.  ^  u.  It,  It.  Co. 
2  Woods,  506. 

It  is  argued  for  complainants  below  (appellees)  that  the  consent  spoken 
of  was  only  to  the  appointment  of  receivers,  and  not  to  their  borrowing  of 
money  by  giving  such  liens.  This  was  not,  it  seems  to  us,  the  understand- 
ing of  Justice  Bradley.  For  in  going  on,  after  making  the  appointment 
of  the  receivers,  by  virfue  of  the  agreement,  to  specify  their  duties,  it  is  not 
to  be  supposed  that  he  either  did  not  know,  or  did  not  regard  what  was 
the  understanding  and  agreement  of  the  parties  in  that  respect.  And 
when  we  note  what  were  the  duties  they  were  expected  to  perform,  it  is 
perceived  at  once  that,  in  order  to  discharge  them,  the  receivers  must  have 
a  large  amount  of  money.  Under  this  idea,  when  he  proceeds,  in  the  next 
paragraph,  to  speak  of  the  liens  to  be  created,  Justice  Bradley  does  not 
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expressly  authorize  the  receivers  to  raise  money,  but^  assuming  that  they 
would,  of  course,  have  that  to  do,  he  says :  "  All  moneys  which  may  be 
raised  by  said  receivers  by  loan,  or  which  may  be  advanced  by  them," 
•  .  .  .  "  not  eKceeding,"  &c.,  "  shall  be  a  first  lien,"  &c.  The  language 
seems  to  irapl}  that,  having  once  said  that  the  appointment  was  made  by 
agreement  of  *'  the  parties  interested,"  the  learned  justice  did  not  think 
it  important  to  repeat  this  in  the  several  successive  paragraphs  in  which 
he  spoke  of  what  the  receivers  -were  to  do.  Besides,  the  prayer  of  the  bill 
was  for  receivers  "  with  full  power  to  borrow  money,"  to  have  the  prop- 
erty improved y  &c.  And  the  parties,  consenting  to  their  appointment, 
must  be  understood  as  consenting  to  their  being  appointed  ^^  with  full 
power  to  borrow  money,"  according  to  the  application,  which,  obviously, 
could  not  be  done  for  an  insolvent  corporation,  except  by  creating  liens  on 
its  property  that  should  have  precedence  of  the  first  mortgage.  But  how- 
ever this  may  be,  Justice  Bradley  took  care  not  to  allow  any  lien  to  the 
certificates  of  indebtedness,  which  were  to  be  issued  by  the  receivers,  pay- 
able ten  years  afterwards,  '^  until  (as  the  order  says)  the  same  shall  be 
countersigned  by  a  majority  of  the  trustees  for  the  first  mortgage  bond 
holders ;  without  which  countersigning,  they  shall  not  be  entitled  to  the 
priority  and  lien  aforesaid."  This  countersigning  would  itself  secure  such 
priority,  even  if  the  lien  of  the  first  mortgage  bond  holders  should  have  to 
be  displaced  to  that  extent  in  favor  of  subsequent  mortgagees,  according 
to  the  case  of  Pierce  v.  Emery ^  82  N.  H.  521. 

We  have  examined  and  analyzed  these  cases  thus  particularly,  because 
the  proposition  involved  in  the  discussion  is  of  immense  importance,  and 
they  are  understood  as  establishing  it.  It  will  be  seen  that  in  all  of  them 
first  mortgagees  were  the  actors,  and  that  in  the  one  last  considered,  ex- 
press consent  was  given  by  "  the  parties  interested,"  or,  if  not,  that  it  was 
exacted  of  the  trustees  of  the  first  mortgagees ;  wherefore,  this  case  cannot 
be  relied  on  as  affording  support  to  the  proposition.  Let  us  now  return 
to  the  examination  of  it  upon  principle. 

We  presume  it  may  be  considered  as  settled  that  a  railroad  company, 
which  has  executed  a  first  mortgage  of  its  railroad,  constructed  and  to  be 
constructed,  and  thereby  raised  a  large  amount  of  money  to  aid  in  the 
building  of  it,  cannot  afterwards  give  a  security  to  another,  even  to  one 
who  is  engaged  to  build  an  unfinished  part,  that  shall  have  precedence  of 
the  older  one.  In  Dunham  v.  Railway  Company ^  supra^  this  question  was 
presented  (very  favorably,  on  behalf  of  a  contractor)  to  the  supreme  court 
of  the  United  States.  "  Authorities  are  cited,"  says  Justice  Clifford, 
"  which  seem  to  favor  the  supposed  distinction,  and  the  argument  in  sup- 
port of  it  was  enforced  at  the  bar  with  great  power  of  illustration  ;  but, 
sufiKce  it  to  say  that,  in  the  view  of  this  court,  the  argument  is  not  sound, 
and  we  think  the  weight  of  judicial  determination  is  greatly  the  other 
way."  And  in  Galveston  Railroad  Co,  v.  Oowdrey  et  al.  11  Wall.  480, 
the  same  court,  by  Bradley,  J.,  says  :  "  On  the  part  of  Robert  Pulsford. 
it  is  objected  that  the  decree  does  not  give  him  a  priority  on  that  portion 
of  the  road  which  was  laid  with  his  iron.  He  contends  that  he  is  entitled 
to  this,  first,  because,  when  the  mortgages  of  complainants  were  executed, 
it  was  not  in  existence  and  could  not  have  been  conveyed  thereby,  and 
can  only  be  embraced  therein  on  the  principle  of  equitable  estoppel,  which 
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is  rebutted  when  it  comes  in  conflict  with  a  superior  equity  ;  secondly,  his 
capital,  applied  to  the  road,  conserved  it  and  rendered  it  capable  of  being 
operated,  which  it  would  not  have  been  otherwise ;  hence,  on  the  principle 
adopted  by  the  civil  and  maritime  laws,  of  awarding  priority  to  the  last 
creditor  who  furnishes  necessary  repairs  and  supplies  to  a  vessel,  he  is  en- 
titled to  priority.  The  counsel  for  Pulsford  has  furnished  us  with  a  very 
ingenious  and  learned  argument  on  these  points,  but  we  cannot  yield  to 
their  force.*'  Then  follows,  on  the  first  point,  what  we  haye  hereinbefore 
quoted  from  this  opinion,  on  the  operation  of  a  mortgage  upon  a  railroad 
to  be  constructed^  after  which  Justice  Bradley  says :  ^'  As  to  the  other  point, 
giving  priority  to  the  last  creditor  for  aiding  to  conserve  the  thing,  all  that 
it  is  necessary  to  say  is,  that  the  rule  referred  to  never  has  been  introduced 
into  our  laws,  except  in  maritime  cases,  which  stand  on  a  particular 
reason."  A  ship  &r  from  home,  in  distress,  and  without  resource,  must 
perish,  and  perhaps  her  crew  with  her,  if  a  bottomry  bond,  then  giyen  for 
repairs  and  supplies,  shall  not  haye  precedence  of  other  liens  upon  the 
yessel.  But  the  court  does  not  consider  a  railroad  on  terra  firma  so  be- 
yond the  reach  of  help  from  those  who  own  or  are  concerned  in  it  as  to 
justify  the  adoption,  in  such  a  case,  of  the  rule  relating  to  a  ship  abroad 
and  about  to  perish. 

If  the  railroad  company  itself,  the  corporation  created  by  the  state  to 
build,  equip,  and  operate  a  work  useful  to  the  public,  though  belonging  to 
the  company,  cannot,  when  its  enterprise  is  about  to  fail,  and  its  labor 
and  expenditures  to  be  lost,  give  to  those  who  shall  then  come  to  its  aid, 
and  help  to  complete  it,  obligations  which,  like  those  given  by  the  master 
of  a  yessel  abroad  and  in  distress,  shall  have  priority  over  others  previ- 
ously contracted,  what  prerogative  of  a  court  of  equity  entitles  the  chan- 
cellor to  step  in  and  do  so,  instead  of  the  company  ? 

The  company  may  not  do  so,  because,  holding  that  contracts  should  be 
inviolable,  the  law  will  not  permit  the  obligation  of  them  to  be  impaired. 
The  Constitution  of  the  United  States  inhibits  even  a  state  from  doing  an 
act  which  shall  have  that  effect.  And  certainly  a  court,  which  is  a  por- 
tion only  of  the  government  of  a  state,  cannot  have  power  which  is 
denied  to  the  state  in  convention  assembled.  If,  therefore,  the  action  of 
the  chancellor  in  this  cause  goes  to  the  extent  of  taking  the  property  of 
the  defendant  corporation  into  his  hands  for  the  purpose,  through  his  ap- 
pointees, of  completing  an  unfinished  work,  or  of  enlarging  or  improving 
a  finished  one,  beyond  what  is  necessary  for  its  preservation,  and^  to  that 
end,  of  raising  money  by  charging  the  railroad  and  its  appurtenances  with 
liens  which  are  to  have  priority  over  older  ones  without  the  consent  of 
the  holders  of  these,  he  has  passed  beyond  the  boundaries  of  a  chancellor's 
iurisdiction.  In  our  opinion,  no  such  power  is  vested  or  resides  in  any 
judicial  tribunal. 

Nor  can  we  conceive  how  a  mortgagor,  by  anything  that  might  be  in- 
serted in  a  second  or  other  subsequent  mortgage  (as  is  that  upon  which 
complainants  rely),  could  confer  on  a  court  or  chancellor  the  power  to 
supersede  rights  created  by  an  earlier  mortgage.  We  may  suppose  that, 
by  a  provision  in  a  first  or  any  moi*tgage,  it  might  be  stipulated  that, 
upon  the  happening  of  a  certain  default  or  delinquency,  the  mortgagees 
■hould  be  entitled  to  apply  to  a  court  of  equity,  and  have  persons,  de- 


Aprfl,  1877.]  THE  AMERICAN  LAW  TIMES  BEP0RT8.  149 


Vol  IV.]  Metbr  V,  Johnston.  [No.  4. 

nominated  receivers,  appointed  to  manage  a  business  or  undertaldng,  or 
to  carry  a  worlc  on  to  completion,  under  its  direction.  Yet  how  could 
this,  though  ever  so  amply  expressed,  impose  on  the  court  the  duty,  or 
clothe  it  as  a  court  with  the  capacity  to  do  so  ?  It  is  within  its  province, 
in  aid  of  its  judicial  functions,  to  exercise  ^<  an  interim  management "  of  a 
"  going  concern,"  with  a  view  to  the  sale  thereof,  or  during  the  pendency 
of  a  controversy  in  which  the  rights  of  conflicting  claimants  are  to  be 
determined.  It  cannot  take  upon  itself  the  execution  simply  of  schemes 
or  projects  of  either  private  or  public  utility.  The  proj^ision  supposed 
would,  perhaps,  create  interests  in  the  mortgagees  which  a  court  of  equity 
might  take  cognizance  of  and  protect.  The  persons,  though  appointed  by 
it,  in  consequence  of  the  stipulation,  to  manage  the  business  or  undertak- 
ing, or  to  carry  the  work  forward  to  completion,  no  matter  by  what  name 
called,  whether  receivers  or  something  else,  would  (we  apprehend)  be, 
properly,  not  officers  of  the  court  acting  only  under  its  direction,  but  trus- 
tees for  the  parties,  having  such  powers  and  duties  as  are  legally  created 
by  the  colktract,  and  as  are  recognized  and  imposed  by  the  law  relating  to 
trustees. 

But  does  it,  therefore,  follow  that  a  chancellor,  who  takes  property  in 
litigation,  by  his  receivers  and  managers,  under  the  charge  of  the  court, 
is  incompetent  to  raise  money,  when  necessary  for  the  expense  of  its 
custody/  and  preservation^  by  issuing  certificates  of  indebtedness,  which 
shall  constitute  first  liens  ?  This  is  a  question  not  by  any  means  identi- 
cal with  the  one  we  have  just  examined. 

1.  Of  course  property,  in  that  condition,  must  be  taken  care  of  by  the 
court,  and  the  expense  of  this  must  be  paid.  Genemlly,  this  is  done  out 
of  the  income.  But,  if  there  be  no  income,  or  it  is  inadequate,  and  it 
be  necessary  for  the  conservation  of  the  subject  matter  of  the  suit,  that 
money  be  used,  the  expenses  thus  incurred  must  then  fall  on  the  corpus 
of  the  property.  This  often  happens  when,  after  possession  taken  by  the 
court,  the  property  is  sold  and  becomes  a  money  fund,  to  be  distrib- 
uted among  creditors,  which  is  then  itself  the  corpus  of  the  estate.  The 
receiver  may  also  be  authorized  by  the  court  to  Dorrow  money,  if  neces- 
sary, in  anticipation  of  the  sale,  to  be  reimbursed  with  interest  out  of  the 
proceeds  of  the  property  when  sold.  And  we  suppose  a  receiver  of  ap- 
proved integrity  and  responsibility  would  have  little  trouble  in  l>orrowing 
money,  to  a  moderate  amount,  in  such  a  case,  upon  his  note  or  due-bill  as 
a  receiver.  Or  if  a  receiver  has,  under  the  direction  of  the  court,  taken 
moneys  and  used  them  in  the  performance  of  his  duties  as  a  receiver, 
which  moneys  should  not  have  been  so  taken,  and  were  not  subject  to  the 
claim  of  complainants,  but  belonged  to  other  parties,  the  court,  afterwards 
ruling  that  these  moneys  should  not  have  been  so  taken  and  applied,  will, 
for  rectification  of  the  error,  order  the  amount,  with  interest,  to  be  re- 
turned to  the  parties  entitled  thereto,  out  of  the  proceeds  of  the  sale 
of  the  property  with  which  it  has  been  identified,  with  priority  of  pay- 
ment over  the  oldest  mortgage  debt.  This  was  done  by  Justice  Swayne 
in  Cowdrey  v.  Railroad  Company^  in  the  circuit  court  of  the  United 
States  at  Galvestoni  in  respect  to  moneys  which  the  district  judge  had 
erroneously  ordered  that  the  receiver  should  take  and  use,  according  to  a 
manuscript  copy  furnished  us  of  Justice  Swayne's  opinion. 
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Matters  of  this  nature  are  between  the  court  and  the  receiver.  The 
transactions  are  founded  on  the  property  in  the  hands  of  the  court  to  be 
sold,  and  which  will  not  be  allowed  to  pass  out  of  its  power  without  be- 
ing sold,  except  on  a  compromise  between  the  parties,  by  which  all  the 
expenses  chargeable  thereon  shall  be  paid.  And  in  reference  to  the 
expenses,  the  parties  have  an  opportunity  of  canvassing  and  objecting  to 
any  that  are  improper,  either,  when  the  accounts  of  the  receiver  are 
passed  upon,  or,  if  previously  authorized  by  the  court,  when  the  applica- 
tion for  such  authority  was  heard  and  acted  on.  For  they  are  entitled  to 
be  heard  in  respect  to  them. 

Is  this  the  limit  beyond  which  a  court  of  chancery  may  not  go  in  such  a 
matter  in  any  case  ?  It  was  not  necessary,  perhaps,  that  the  question  of 
the  power  of  a  court  to  authorize  the  issue  of  first  lien  certificates  of  in- 
debtedness, to  enable  a  receiver  to  raise  the  money  he  might  need,  should 
be  decided  before  the  introduction  of  railroads.  But  mese  properties, 
with  their  appurtenances,  vast  in  extent  and  value,  yet  very  perishable  if 
unused  and  neglected,  existing  as  the  estates  of  private  individtfals  associ- 
ated into  corporations,  but  essentially  public  works,  in  whose  operations 
the  public  at  large  and  the  state  are  concerned,  when  drawn  into  litiga- 
tion, must  be  dealt  with  by  the  courts  according  to  the  nature  and  cir- 
cumstances of  the  subject.  And  any  one  can  understand  that  the  b^est  and 
cheapest  mode  of  conserving  a  I'ailroad  may  be  by  operating  trains  on  it, 
and  keeping  it  in  repair  for  their  use.  If  it  were  not  for  the  public  qual- 
ity belonging  to  it,  for  the  injury  that  would  be  done  to  the  interests  of 
whole  communities  that  have  become  dependent  on  a  railroad  for  accom- 
modation in  a  thousand  things,  the  chancellor  might  say  to  the  parties  most 
interested :  Unless  you  furnish  means  for  the  protection  of  this  property, 
which  does  not  itself  afford  an  adequate  income  for  the  purpose,  it  may 
become  a  dilapidated  and  useless  wreck.  But  the  inconvenience  and  loss, 
which  this  would  inflict  on  the  population  of  large  districts,  coupled  with 
the  benefit  to  parties  who,  perhaps,  could  not  take  care  of  themselves,  of 
preventing  the  rapid  diminution  of  value,  and  derangement  and  disorgani- 
zation that  would  otherwise  result,  seem  to  require  (not  for  the  completion 
of  an  unfiuished  work,  or  the  improvement,  beyond  what  is  necessary 
for  its  preservation,  of  an  existing  one  —  but  to  keep  it  up,  to  conserve  it 
as  a  railroad  property,  if  the  court  has  been  obliged  to  take  possession  of 
it)  that  the  court  should  borrow  money  for  that  purpose,  jf  it  cannot  other- 
wise do  so  in  sufiiciently  large  sums,  by  causing  negotiable  certificates  of 
indebtedness  to  be  issued  constituting  a  first  lien  on  the  proceeds  of  the 
property,  and  redeemable  when  it  is  sold  or  disposed  of  by  the  court. 

2.  Weighty  objections,  we  know,  may  be  alleged  against  such  a  trans- 
action. It  may  be  said :  The  property  does  not  belong  to  the  court  or 
the  receiver ;  it  is  in  their  hands  only  while  proceedings  are  pending  to 
determine  the  respective  rights  of  parties  litigant ;  what  title  can  any  in- 
strument made  by  them  transfer  in  that  which  belongs  to  others  ?  Per- 
haps the  correct  reply  would  be :  True,  the  property  is  in  the  keeping  of 
the  chancellor  to  be  taken  care  of,  but  also  to  be  sold ;  and  out  of  tlie  pro- 
ceeds the  expenses  of  taking  care  of  it  must  be  paid.  The  certificates 
may  not  follow  the  property  out  of  the  court.  But  they  constitute  a 
charge  upon  it  in  the  particular  cause  enforcible  in  this  court,  and  must 
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he  satisfied  or  provided  for  before  the  property,  or  tlie  proceeds  of  it  after 
the  sale,  shall  pass  out  of  its  control.  The  certificates  are  not  debts  of 
the  company,  but  of  the  receivers,  backed  by  the  pledged  faith  of  the 
court  that  the  property,  on  the  proceeds  of  which  they  are  charged,  is  in 
its  possession,  subject  to  be,  and  that  it  will  be,  disposed  of  by  it  for  the 
payment  of  them.  This  results  from  the  fact  that  they  are  but  a  sub- 
stitute for  common  methods  by  which  money  is  raised  for  the  use  of  a  re- 
ceiver in  a  particular  cause,  a  mode  of  appropriating,  in  advance,  a  por- 
tion of  the  value  of  the  property,  in  order  to  enable  the  court  to  save  a 
greater  value  thereof  from  destruction.  Hence  no  chancellor  should  per- 
mit them  to  be  issued  without  the  utmost  circumspection ;  and  as  they  are 
used  for  urgent  present  needs,  and  are  to  be  redeemed  when  the  litigation 
is  ended,  they  should  not  be  issued  in  excess  of  the  need,  nor  —  although 
made  negotiable  that  they  may  be  more  available  —  be  sent  out  of  the 
country  for  circulation  abroad  like  mortgage  bonds.  Such  a  limited  scope 
is  all  that  is  necessary  for  the  certificates  to  have.  By  enlarging  it,  the 
character  which  their  origin  should  stamp  upon  them  would  be  changed, 
and  it  will  become  impossible  to  preserve  the  value  of  older  securities. 

It  may  also  be  said,  such  a  power  will  be  abused.  •  Rash  or  facile  chan- 
cellors may  be  persuaded  to  issue  more  certificates  than  are  necessary  for 
the  mere  conservation  of  the  property,  and,  when  out,  they  must  all  be 
redeemed ;  else  the  whole  scheme  of  raising  money  in  this  manner  fails, 
and  the  court  is  brought  into  disrepute.  All  power  may  be  abused.  But 
in  the  first  place,  no  receiver  ought  to  be  appointed,  in  any  such  case,  ex- 
cept to  "  prevent  fraud,  save  the  subject  of  litigation  from  material  injury, 
or  rescue  it  from  threatened  destruction."  Baker  v.  Backus^  32  111.  79 ; 
Voshell  V.  Hynson^  26  Md.  92.  Nor  should  the  appointment  of  a  re- 
ceiver be  made  except  upon  a  bill  filed  praying  it,  and  after  answer  thereto, 
"  unless  the  necessity  be  of  most  stringent  character."  Leddel  v.  Starr ^ 
4  C.  E.  Green  (N.  J.),  159;  Voshell  v.  Hynson^  supra;  Sa'nford  v.  Sin- 
clair^ 8  Paige,  372  ;  CHhson  v.  Martin^  lb.  481 ;  Blondheim  v.  Moore^  11 
Md.  365. 

The  issue  of  negotiable  certificates  of  indebtedness  is  a  matter  hardly 
less  important  than  the  appointment  of  receivers,  and  should  not  be  au- 
thorized by  the  court,  except  after  full  notice  to  the  parties  interested, 
when  this  can  be  given,  and  ample  opportunity  allowed  for  them  to  be 
heard.  The  urgency  for  the  issue  of  such  certificates  can  rarely  be  so 
great,  as  is  that  for  the  appointment  of  a  receiver.  A  detailed  statement 
ought  also  to  be  made  out  specifying  the  sums  needed,  and  for  what  they 
are  needed,  and  proof  be  adduced  of  the  correctness  of  such  statement, 
and  of  the  necessity  that  the  money  be  raised.  A  receiver  is  required,  in 
presenting  his  accounts  to  be  passed,  to  state  clearly  the  items.  And  in 
like  manner,  when  he  asks  authority  to  create,  in  advance,  a  large  debt 
against  the  property  by  which  money  is  to  be  put  into  his  hands,  he  ought 
to  show  the  particulars  constituting  the  sum  before  he  is  allowed  to  raise 
it  as  well  as  be  held  to  account  for  its  proper  application.  A  disregard  of 
these  rules  might  lead  to  intolerable  abuse.  Finally,  the  case,  in  our 
opinion,  ought  to  be  one  of  great  urgency,  in  which  the  court  should  ap- 
point a  receiver  to  manage  and  operate  a  railroad. 

3.  Upon  the  whole,  however,  it  seems  necessarily  to  result,  from  the 
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nature  of  such  property,  and  the  csapacity  and  duty  of  courts  of  equity  to 
**  adapt  their  decrees  to  all  varieties  of  circumstances  which  can  arise,  and 
adjust  them  to  all  the  peculiar  rights  of  all  parties  in  interest,'*  that  if  a 
large  railroad  and  its  appurtenances  are  in  the  hands  of  a  receiver  to  be 
preserved  and  operated,  the  court  having  charge  thereof  must  possess  the 
power,  after  notice  to  and  hearing  of  the  parties  interested,  to  allow  the 
issue,  even  of  negotiable  certificates  of  indebtedness  creating  a  first  lien, 
when  this  is  necessary  to  raise  money  for  the  economical  management  and 
conservation  of  the  property,  until  it  shall  be  disposed  of.  The  pressure 
upon  the  courts  in  various  portions  of  the  country  to  exercise  such  au- 
thority, and  the  consent  or  acquiescence  of  first  mortgagees  and  others  in 
its  exercise,  are  persuasive  that  the  power  must  exist. 

Reversed  and  remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 


SUPBBMB  COURT  OP  THE  UNITED  STATES. 

[January,  1877.] 

common  carrier.  —  bailor  and  bailee.  —  delivery  op  goods  to 

owner  contrary  to  bill  of  lading. 

HENTZ  V.  THE  IDAHO. 

A  common  carrier  may  show,  as  ao  excuse  for  non-delivery  of  goods  pursuant  to  bis  bill 
of  lading,  tbatbe  bas  delivered  the  goods  upon  demand  to  tbe  true  owner. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  libellants  claim  damages  against  the  steamer  for  the  non-delivery 
of  one  hundred  and  sixty-five  bales  of  cotton,  part  of  a  shipment  of  two 
hundred  bales  for  Liverpool,  made  by  Thomas  W.  Mann,  and  consigned 
to  the  order  of  James  Finlay  &  Company.  After  the  shipment  the  libel- 
lants purchased  the  cotton  from  Mann,  and  the  ship's  bill  of  lading  there- 
for was  indorsed  by  him  over  to  them.  On  the  arrival  of  the  steamer  at 
Liverpool  thirty-five  bales  were  delivered  to  Finlay  &  Company,  but  'the 
remaining  one  hundred  and  sixty-five  were  delivered  to  Baring  Brothers 
&  Company,  in  pursuance  of  an  order  from  William  J.  Porter  &  Com- 
pany, of  New  York.  Such  a  delivery  was  not  in  accordance  with  the 
stipulations  of  the  bill  of  lading,  but  it  is  attempted  to  be  justified  for  the 
reason  that  Porter  &  Company  were  the  true  owners  of  the  cotton,  and  as 
such  had  a  right,  superior  to  that  of  the  shippers,  to  control  its  delivery. 
In  considering  the  worth  of  this  defence  it  is  necessary  to  inquire  whether 
the  law  permits  a  common  carrier  to  show,  as  an  excuse  for  non-delivery 
pursuant  to  his  bill  of  lading,  that  he  has  delivered  the  goods  upon  de- 
mand to  the  true  owner.  Upon  this  subject  there  has  been  much  debate 
in  courts  of  law  and  some  contrariety  of  decision. 

In  Rolle's  Abridgment,  606,  title  Detinue,  it  is  said,  "  if  the  bailee  o» 
goods  deliver  them  to  him  who  has  the  right  to  them,  he  is,  notwithstand 
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ing,  chargeable  to  the  bailor,  who  in  truth  has  no  right,"  and  for  this  9 
Henry  6,  58,  is  cited.  And  so  if  the  bailee  deliver  them  to  the  bailor  in 
such  a  case,  he  is  said  not  to  be  chargeable  to  the  true  owner  (lb.  607), 
for  which  7  Henry  6,  22,  is  cited.  The  reasons  given  for  such  a  doc- 
trine, however  satisfactory  they  may  have  been  when  they  were  an- 
nounced, can  hardly  command  assent  now.  It  is  now  everywhere  held, 
that  when  the  true  owner  has  by  legal  proceedings  compelled  a  delivery 
to  himself  of  the  goods  bailed,  such  delivery  is  a  complete  justification  for 
non-delivety  according  to  the  directions  of  the  bailor.  Bliven  v.  The  Hud- 
%(m  River  MaUrocui  Vo,  36  N.  Y.  408.  And  so  when  the  bailee  has  act- 
ually delivered  the  property  to  the  true  owner,  having  a  right  to  the  pos- 
session, on  his  demand,  it  is  a  sufficient  defence  against  the  claim  of  the 
bailor.  The  decisions  are  numerous  to  this  effect.  Kinff  v.  Richardn^  6 
Wharton,  418;  Bates  v.  Stanton^  1  Duer,  79;  Hardman  v.  Wileocky  9 
Bingham,  882  ;  Btddle  v.  Bandy  6  Best  &  S.  225.  If  it  be  said  that  by 
accepting  the  bailment  the  bailee  has  estopped  himself  against  question- 
ing the  right  of  his  bailor,  it  may  be  remarked  in  answer,  this  is  assum- 
ing what  cannot  be  conceded.  Undoubtedly  the  contract  raises  a  strong 
presumption  that  the  bailor  is  entitled,  but  it  is  not  true  that  thereby  the 
bailee  conclusively  admits  the  right  of  the  principal.  His  contract  is  to 
do  with  the  property  committed  to  him  what  his  principal  has  directed,  to 
restore  it  or  to  account  for  it ;  Cheeseman  v.  Exall^  6  Exch.  341 ;  and  he 
does  account  for  it  when  he  has  yielded  it  to  the  claim  of  one  who  has 
right  paramount  to  that  of  his  bailor.  If  there  be  any  estoppel,  it  ceases 
when  the  bailment  on  which  it  is  founded  is  determined  by  what  is  equiv- 
alent to  an  eviction  by  title  paramount ;  that  is,  by  the  reclamation  of 
possession  by  the  true  owner.  Btddle  v.  Bond^  supra.  Nor  can  it  be 
maintained,  as  has  been  argued  in  the  present  case,  that  a  carrier  can  ex- 
cuse himself  for  failure  to  deliver  to  the  order  of  the  shipper  only  when 
the  goods  have  been  taken  from  his  possession  by  legal  proceedings,  or 
where  the  shipper  has  obtained  the  goods  by  fraud  from  the  true  owner. 
It  is  true  that  in  some  of  the  cases  fraud  of  the  shipper  has  appeared,  and 
it  has  sometimes  been  thought  it  is  only  in  such  a  case,  or  in  a  case  wnere 
legal  proceedings  have  interfered,  that  the  bailee  can  set  up  the  Jus  tertii. 
There  is  no  substantial  reason  for  the  opinion.  No  matter  whether  the 
shipper  has  obtained  the  possession  he  gives  to  the  carrier  by  fraud  prac- 
tised upon  the  true  owner,  or  whether  he  mistakenly  supposes  he  has 
rights  to  the  property,  his  relation  to  his  bailee  is  the  same.  He  cannot 
confer  rights  which  he  does  not  himself  possess,  and  if  he  cannot  withhold 
the  possession  from  the  true  owner,  one  claiming  under  him  cannot.  The 
modem  and  best  considered  cases  treat  as  a  matter  of  no  importance  the 
question  how  the  bailor  acquired  the  possession  he  has  delivered  to  his 
bailee,  and  adjudge  that  if  the  bailee  has  delivered  the  property  to  one 
who  had  the  right  to  it  as  the  true  owner,  iie  may  defend  himself  against 
any  claim  of  his  principal.  In  the  late  case  of  Biddle  v.  Bond^  supra^ 
decided  in  1865,  it  was  so  decided;  and  Blackburn,  J.,  in  delivering  the 
opinion  of  the  court,  said  there  was  nothing  to  alter  the  law  on  the  sub- 
ject in  the  circumstance  that  there  was  no  evidence  to  show  the  plaintiff, 
though  a  wrong-doer,  did  not  honestly  believe  that  he  had  the  right. 
Said  he,  the  position  of  the  bailee  is  precisely  the  same,  whether  his  bailor 
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was  honestly  mistaken  as  to  the  rights  of  the  third  person  whose  title  is 
set  up,  or  fraudulently  acting  in  derogation  of  them.  In  Western  Trans- 
portation Co.  V.  Barber^  56  N.  Y.  644,  the  court  of  appeals  of  New  York 
unanimously  asserted  the  same  doctrine,  saying :  ^^  The  best  decided  cases 
hold  that  the  right  of  a  third  person  to  which  the  bailee  has  yielded  may 
be  interposed  in  all  cases  as  a  defence  to  an  action  brought  by  a  bailor 
subsequently  for  the  property.  When  the  owner  comes  and  demands  his 
property  he  is  entitled  to  its  immediate  delivery,  and  it  is  the  duty  of  the 
possessor  to  make  it.  The  law  will  not  adjudge  the  performance  of  this 
duty  tortious  as  against  a  bailor  having  no  title.*'  The  court  repudiated 
any  distinction  between  a  case  where  the  bailor  was  honestly  mistaken  in 
believing  he  had  the  right,  and  one  where  a  bailor  obtained  the  possession 
feloniously  or  by  force  or  fraud,  and  we  think  no  such  distinction  can  be 
made. 

We  do  not  deny  the  rule  that  a  bailee  cannot  avail  himself  of  the  title 
of  a  third  person  (though  that  person  be  the  true  owner)  for  the  purpose 
of  keeping  the  property  for  himself,  nor  in  any  case  where  he  has  not 
yielded  to  the  paramount  title.  If  he  could,  he  might  keep  for  himself 
goods  deposited  with  him  without  any  pretence  of  ownership.  But  if  he 
has  performed  his  legal  duty  by  delivering  the  property  to  its  true  pro- 
prietor at  his  demand,  he  is  not  answerable  to  the  bailor.  And  there  is 
no  difference  in  this  particular  between  a  common  carrier  and  other 
bailees. 

Recurring  then  to  the  inquiry  whether  Porter  &  Co.,  to  whose  order 
the  steamer  delivered  the  one  hundred  and  sixty-five  bales  of  cotton,  were 
the  true  owners  of  the  cotton,  a  brief  statement  of  the  evidence  on  which 
their  title  rests  is  necessary.  It  originated  as  follows :  On  the  Ist  of 
April,  1869,  one  J.  C.  Forbes  obtained  from  the  master  of  the  brig  Colson, 
then  lying  at  New  Orleans,  a  bill  of  lading  for  one  hundred  and  thirty- 
nine  bales  of  cotton,  described  by  specified  marks.  The  bill  was  indorsed, 
and  forwarded  by  Forbes  to  Porter  &  Co.,  and  drafts  against  it  to  a  large 
amount  were  drawn  upon  them,  which  they  accepted,  credited,  and  paid 
on  or  before  the  7th  of  the  month.  In  fact,  however,  when  the  bill  of 
lading  was  given  no  such  cotton  had  been  received  by  the  brig.  But  on 
the  5th  of  April  the  agent  of  Forbes  bought  one  hundred  and  forty  bales, 
then  at  the  shipper's  press,  and  directed  them  to  be  sent  to  the  Colson, 
marked  substantially  as  described  in  the  bill  of  lading.  These  bales  were 
accordingly  delivered  from  the  press  to  the  brig  on  the  8th  of  April,  and 
the  first  and  second  mates  receipted  for  them.  They  were  not  actually 
taken  on  board,  but  they  were  deposited  on  the  pier  at  the  usual  and  or- 
dinary place  for  the  receipt  of  freight  by  the  Colson,  and  an  additional 
bill  of  lading  for  one  bale  only  was  taken  by  Forbes,  and  by  him  indorsed 
and  transmitted  to  Porter  &  Co.,  together  with  an  invoice  of  the  one  hun- 
dred and  forty  bales  corresponding  vnth  the  bills  of  lading.  The  marks 
and  numbers  on  the  bales  were  the  same  as  those  mentioned  in  the  bills  of 
lading,  excepting  only  that  thirty-five  were  marked  L  instead  of  thirty- 
six,  and  sixteen  marked  S  instead  of  fifteen.  There  was  also  a  small  dif- 
ference in  the  aggregate  weight. 

That  the  cotton  thus  delivered  to  the  Colson  was  intended  to  fill  the 
bills  of  lading,  one  of  which  had  been  previously  given,  is  incontrover- 
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tible.  They  were  so  intended  by  the  shipper.  If  not  why  were  they  thus 
marked  ?  And  why  was  a  bill  of  lading  taken  for  one  bale  only  instead 
of  for  one  hundred  and  forty;  and  why  was  the  invoice  of  the  whole 
number  sent  ?  Such  also  was  plainly  the  understanding  of  the  ship.  The 
receipts  of  the  mates,  and  the  fact  that  the  master  gave  a  bill  of  lading  for 
one  bale  marked  S,  when  there  were  sixteen  bales  thus  marked,  leave  this 
beyond  reasonable  doubt. .  What  then  ?  Why,  the  one  hundred  and  forty 
bales  thus  shipped  became  from  the  moment  of  shipment  the  property  of 
Porter  &  Co.,  to  whom  the  bills  of  lading  were  indorsed.  It  is  not  only 
the  utterance  of  common  honesty,  but  the  declaration  of  judicial  tribu- 
nals, that  a  delivery  of  goods  to  a  ship  corresponding  in  substance  with  a 
bill  of  lading  given  previously,  if  intended  and  received  to  meet  the  bill 
of  lading,  makes  the  bill  operative  from  the  time  of  such  delivery.  At 
that  instant  it  becomes  evidence  of  the  ownership  of  the  goods.  Thus,  in 
Rowley  v.  Bigelaw^  12  Pick.  307,  it  is  said  a  bill  of  lading  operates  by 
way  of  estoppel  against  the  master  and  also  against  the  shipper  and  in- 
dorser.  ^^  The  bill  acknowledges  the  goods  to  be  on  board  before  the  bill 
of  lading  is  signed.  But  if  through  inadvertence  or  otherwise  the  bill  of 
lading  is  signed  before  the  goods  are  on  board,  upon  the  faith  and  assur- 
ance that  they  are  at  hand,  as  if  they  are  received  on  the  wharf  ready  to 
be  shipped,  or  in  the  shipper's  own  warehouse,  ....  and  afterwards 
they  are  placed  on  board,  as  and  for  the  goods  embraced  in  the  bill  of 
lading,  as  against  the  shipper  and  master,  the  bill  will  operate  on  those 
goods  by  way  of  relation  and  estoppel."  Such  is  also  the  doctrine  asserted 
in  Halliday  v.  Hamilton^  11  Wall.  565,  and  it  is  in  harmony  with  the 
general  rules  that  regulate  the  transfer  of  personal  property.  We  do  not 
say  that  a  title  to  personal  property  may  not  be  created  between  the  issue 
of  a  bill  of  lading  therefor  and  its  delivery  to  the  ship,  which  will  prevail 
over  the  master's  bill,  but  in  the  absence  of  any  such  intervening  right,  a 
bill  of  lading  does  cover  goods  subsequently  delivered  and  received  to  fill 
it,  and  will  represent  the  ownership  of  the  goods.  The  cotton  delivered 
on  the  8th  of  April  on  the  pier  for  the  Colson,  and  received  by  the  mates 
of  the  brig,  became,  therefore,  at  the  instant  of  its  delivery,  the  property 
of  Porter  &  Co.,  who  were  then  the  indorsers  of  the  bills  of  lading.  Its 
subsequent  removal  by  Forbes  to  the  Ladona,  either  with  or  without  the 
consent  of  the  brig's  officers,  could  not  divert  that  ownership. 

There  is  nothing  in  the  statutes  of  Louisiana  "which  requires  a  different 
conclusion.  Those  statutes  prohibit  the  issue  of  bills  of  lading  before  the 
receipt  of  the  goods,  but  they  do  not  forbid  curing  an  illegal  bill  by  sup- 
plying goods,  the  receipt  of  which  have  been  previously  acknowledged. 
The  statutes  are  designed  to  prevent  fraud.  They  are  not  to  be  construed 
in  aid  of  fraud,  as  they  would  be  if  held  to  make  a  delivery  of  goods  to 
fill  a  fraudulent  bill  of  lading  inoperative  for  the  purpose. 

The  title  of  Porter  &  Co.  to  the  one  hundred  and  forty  bales  must, 
therefore,  as  we  have  said,  be  held  to  have  been  perfected  when  they  were 
delivered  to  the  Colson  on  the  8th  of  April.  No  right  in  any  other  per- 
son intervened  between  the  issue  of  the  bill  of  lading  and  the  brig's  re- 
ceipt of  the  cotton  to  fill  it.  It  was  after  the  title  of  Porter  &  Co.  had 
thus  become  complete  that  Forbes  removed  the  one  hundred  and  forty 
bales  from  the  custody  of  the  Colson  and  shipped  it  for  New  York  on  the 
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Ladona,  together  with  twenty-five  other  bales,  re-markdng  it,  and  drawing 
drafts  against  this  second  shipment  upon  Shaeffer  &  Co.  After  carefully 
examining  the  evidence  we  cannot  doubt  that  the  one  hundred  and  forty 
bales  thus  withdrawn  from  the  Colson  were  shipped  on  the  Ladona,  and 
that  they  came  to  the  possession  of  Shaeffer  &  Co.,  in  New  York,  by 
whom  they  were  transferred,  together  with  the  other  twenty-five  bales, 
to  Mann,  under  whom  the  plaintiffs  claim.  The  one  hundred  and  sixty- 
five  bales,  then,  are  the  identical  bales  that  were  included  in  the  shipment 
on  the  Idaho,  and  for  which  the  bill  of  lading  was  given  to  Mann.  Of 
these,  one  hundred  and  forty  were  the  property  of  Porter  &  Co.,  fraudu- 
lently withdrawn  from  their  possession.  It  is  hardly  necessary  to  say  that 
the  title  of  the  true  owner  of  personal  property  cannot  be  impaired  by 
the  unauthorized  acts  of  one  not  the  owner.  Taking  possession  of  the 
property,  shipping  it,  obtaining  bills  of  lading  from  the  carriers,  indorsing 
away  the  bilk  of  lading,  or  even  selling  the  property  and  obtaining  a  full 
price  for  it,  can  have  no  effect  upon  the  right  of  the  owner.  Even  a  band 
fide  purchaser  obtains  no  right  by  a  purchase  from  one  who  is  not  the 
owner  or  not  authorized  to  sell.  It  must,  therefore,  be  concluded  that 
Porter  &  Co.  were  the  owners  of  at  least  one  hundred  and  forty  of  the 
bales  shipped  by  Mann  on  the  Idaho,  and  covered  by  the  bill  of  lading  to 
enforce  which  this  libel  was  filed. 

All  that  remains  to  be  determined  is  whether  Porter  ft  Co.  had  a  right 
to  the  possession  of  the  additional  twenty-five  bales  shipped  with  the  one 
hundred  and  forty  from  New  Orleans  on  the  Ladona,  and  shipped  also  on 
the  Idaho  for  Liverpool,  together  with  the  thirty-five  bales  delivered  there 
to  Finlay  &  Co.  When  the  one  hundred  and  forty  bales  were  re- 
moved from  the  custody  of  the  Colson  and  taken  to  the  Ladona,  twenty- 
five  other  bales  were  mingled  with  them.  On  the  pier  opposite  that  vessel 
they  were  re-marked,  and  all  shipped  as  one  lot  under  one  bill  of  lading. 
When  they  reached  New  York  they  came  into  the  possession  of  Shaeffer, 
the  indorsee  of  the  bill  of  lading  given  by  the  Ladona,  who  knew  when 
he  received  them  that  the  Colson  was  short  eight  hundred  or  one  thousand 
bales.  The  newspapers  had  contained  articles  about  the  fraud.  He  him- 
self was  a  sufferer.  He  held  some  of  the  fraudulent  bills  of  lading  of  the 
Colson,  and  he  had  heard  that  Porter  was  in  the  same  condition.  So  he 
has  testified.  With  this  knowledge  he  set  to  work  to  guard  gainst  the 
possibility  of  tracing  the  cotton.  He  caused  the  Colson  marks  to  be  re 
moved  from  the  one  hundred  and  forty  bales,  and  the  Ladona  marks  to 
be  removed  from  both  the  one  hundred  and  forty  and  the  twenty-five 
bales.  He  then  had  the  whole  re-marked,  making  no  distinction  between 
the  lot  of  one  hundred  and  forty  and  that  of  tw^enty-five,  thus  practically 
making  the  bales  undistinguishable.  In  addition  to  this,  by  an  arrange- 
ment between  himself  and  Mann,  his  clerk,  in  the  form  of  a  sale,  the  cot- 
ton was  shipped  ^^  en  masse  **  by  the  Idaho.  It  is  impossible  for  us  to 
close  our  eyes  upon  the  nature  and  purpose  of  this  transaction.  It  was  a 
perfect  confusion  of  the  one  hundred  and  forty  bales  that  belonged  to 
Porter  with  the  other  twenty-five,  and  it  was  not  accidental.  It  was  pur- 
posely made,  with  an  intent  to  embarrass  or  hinder  the  owner,  and  pre- 
vent him  from  recovering  his  original  property.  There  is  no  conceivable 
motive  for  Shaeffer's  obliterating  the  marks,  both  of  the  Colson  and  Lar 
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dona  shipment,  in  so  mncli  haste  (ordering  it  done  on  Sunday),  and 
substituting  new  marks,  except  to  destroy  the  evidence  of  title  in  any 
other  person.  That  such  was  Schaeifer's  purpose  may  also  be  inferrd 
from  his  conduct  in  selling  the  same  to  Mann  ;  from  Mann's  sale  on  the 
same  day  to  the  libellants,  telling  them  he  did  not  wish  them  to  ask 
whether  the  cotton  was  really  Schaeffer's;  stating,  also,  that  he  had 
bought  from  Schaeffer,  and  that  Schaeffer  guaranteed  the  transaction; 
from  Mann's  turning  over  the  libellants'  note  immediately  to  Schaeffer, 
and  Schaeffer's  giving  a  guarantee  before  its  payment  that  the  maker 
should  be  held  harmless.  The  whole  arrangement  was  manifestly  a 
scheme  of  Schaeffer  to  obscure  the  title  to  the  cotton,  to  prevent  its  being 
traced  by  the  true  owner,  a  scheme  in  the  execution  of  which  he  was 
aided  by  Mann  and  the  libellants. 

Now,  what  must  be  the  l^al  effect  of  all  this  ?  What  the  effect  of  in- 
termingling the  twenty-five  bales  with  the  one  hundred  and  forty  that 
belonged  to  Porter  in  such  a  manner  that  they  could  not  be  distinguished, 
and  so  completely  that  it  is  impossible  for  either  party  to  identify  any 
one  of  the  one  hundred  and  sixty-five  bales  as  a  part  of  the  lot  of 
twenty-five,  or  of  the  larger  lot  of  one  hundred  and  forty,  shipped  on 
the  Colson  ?  We  can  come  to  no  other  conclusion  than  this.  The  right 
of  possession  of  the  whole  was  in  Porter,  and  neither  he  who  caused  the 
confusion,  nor  any  one  claiming  under  him,  is  entitled  to  any  bale  which 
he  cannot  identify  as  one  of  the  lot  of  twenty-five.  It  is  admitted  the 
general  rule  that  governs  cases  of  intermixture  of  property  has  many 
exceptions.  It  applies  in  no  case  where  the  goods  intermingled  remain 
capable  of  identification,  nor  where  they  are  of  the  same  quality  or  value, 
aa  where  guineas  are  mingled,  or  grain  of  the  same  quality.  Nor  does 
the  rule  apply  where  the  intermixture  is  accidental,  or  even  intentional, 
if  it  be  not  wrongful.  But  all  the  authorities  agree  that  if  a  man  wil- 
fally  and  wrongfully  mixes  his  own  goods  with  those  of  another  owner, 
so  as  to  render  them  undistinguishable,  he  will  not  be  entitled  to  his 
proportion,  or  any  part  of  the  property.  Certainly  not,  unless  the  goods 
of  both  owners  are  of  the  same  quality  and  value.  Such  intermixture 
ia  a  fraud.  And  so,  if  the  wrong-doer  confounds  his  own  goods  with 
goods  which  he  suspects  may  belong  to  another,  and  does  this  with  intent 
to  mislead  or  deceive  that  other,  and  embarrass  him  in  obtaining  his  right, 
the  effect  must  be  the  same.  Thus  it  was  ruled  in  Ryder  v.  Hathaway^ 
21  Pick.  806.  Such  is  the  present  case.  The  confusion  of  the  bales  of 
cotton  was  not  accidental.  It  was  purposely  made.  The  intermixture 
was  evidently  intended  to  render  any  identification  of  particular  bales  im- 
practicable, and  to  cover  them  against  the  search  of  a  suspected  owner. 
It  was,  therefore,  wrongful.  And  the  bales  were  not  of  uniform  value. 
They  differed  in  weight  and  in  grade.  But  even  if  they  were  of  the  same 
kind  and  value,  the  wronged  party  would  have  a  right  to  the  possession 
of  the  entire  aggr^ate,  leaving  the  wrong-doer  to  reclaim  his  own,  if  he 
can  identify  it,  or  to  demand  his  proportional  part.  Stepheiuon  v.  IdttU^ 
10  Mich.  447.     The  libellants  have  made  no  attempt  to  identify  any  part. 

See,  upon  this  subject  of  confusion  of  goods,  2  Kent's  Com.  llth  ed. 
364,  365  ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62,  108 ;  Weil  v.  Silver%tony  6 
Bush  (Ky.),  698 ;  Hesseltine  v.  Stockwell,  30  Maine,  870. 
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It  follows  from  all  we  have  said  that  the  delivery  by  the  Idaho  of  the 
one  hundred  and  sixty-five  bales,  to  the  order  of  Porter  &  Co.  was  justi- 
fiable, and  that  the  libellants  have  sustained  no  legal  injury. 

The  decree  of  the  circuit  court  is  affirmed. 


SUPREME   COURT   OF   MICHiaAN. 

[January,  1877.] 
taking  railroad  property  in  invitum.  —  **  public  use." 

GRAND  RAPIDS,  NEWAYGO,  AND  LAKE  SHORE  B.  R.  CO.  v.  GRAND 

RAPIDS  AND  INDIANA  R.  R.  CO. 

The  franchises  and  property  of  one  railroad  may  be  taken  for  the  construction  of  another 
in  all  cases  where  the  property  of  an  individual  might  be,  upon  making  compensation 
therefor;  but  not  without. 

Property  taken  for  a  particular  public  use  does  not  thereby  become  public  for  all  pur- 
poses ;  it  may  revert  when  the  specific  public  easement  is  vacated. 

The  term  **  public  use,"  as  employed  in  proceedings  for  the  taking  of  property  in  invi- 
tum,  criticised  as  misleading,  and  limited  accordingly. 

The  complainant,  the  Grand  Rapids,  Newaygo,  and  Lake  Shore  Rail- 
road Company,  was  organized  in  September,  1869,  under  the  General 
Railroad  Act,  to  build  a  road  from  Grand  Rapids  to  Newaygo,  and  to 
some  point  beyond  in  Oceana  or  Mason  County,  and  built  its  road  in  and 
near  Grand  Rapids  in  1871  and  1872. 

The  defendant,  the  Grand  Rapids  and  Indiana  Railroad  Company,  was 
organized  under  the  same  law,  but  some  years  prior  to  the  organization  of 
the  complainant,  to  build  a  road  from  Fort  Wayne,  Indiana,  to  some  point 
on  Little  Traverse  Bay,  running  through  Grand  Rapids ;  and  its  road 
was  constructed  and  operated  through  Grand  Rapids  before  the  complain- 
ant's road  was  built. 

As  the  roads  make  north  from  Grand  Rapids,  they  run  nearly  parallel 
with  each  other  and  with  Grand  River,  each  on  the  west  side  of  the  river, 
and  the  defendant's  road  west  of  complainant's  road. 

On  the  west  bank  of  the  river,  and  between  complainant's  road  and  the 
river,  are  situated  the  extensive  lumber  manufactories  of  A.  B.  Long  & 
Sons  and  Wonderly  &  Co.,  manufacturing  about  thirty  million  feet  of 
lumber  annually. 

Before  the  complainant's  track  was  laid,  a  switch  or  spur  track  con- 
nected defendant's  road  with  a  lumber  track  running  between  the  mills 
aforesaid ;  and  when  complainant's  road  was  constructed  said  spur  track 
was  cut  off  by  complainant  where  it  crossed  complainant's  right  of  way, 
and  connected  by  a  switch  track  with  complainant's  road,  the  connection 
of  the  defendant's  road  therewith  being  thus  broken. 

A  very  large  part  of  the  lumber  manufactured  at  these  mills  was 
shipped  over  the  defendant's  road,  and,  as  it  had  no  connection  of  its  own 
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with  said  mills,  the  complainant  was  in  the  habit  of  chaining  two  dollars 
per  car  for  each  car-load  which  it  delivered  to  the  defendant  over  its 
switch  track. 

This  being  the  situation  in  1874,  the  defendant  decided,  under  the  law 
then  in  force,  to  build  a  spur  track  from  its  main  line  to  connect  with  the 
lumber  track  of  Wonderly  ft  Co.  and  A.  B.  Long  &  Sons,  and  across  the 
complainant's  road. 

The  defendant  filed  its  map  and  survey  in  the  office  of  the  register  of 
deeds,  showing  the  location  of  its  proposed  spur  track,  and  was  proceed- 
ing to  build  said  track  by  preparing  the  necessary  grade  and  putting  the 
material  upon  the  ground,  when  the  complainant  filed  its  bill  to  enjoin 
the  defendant  from  crossing  its  track,  alleging  that  the  defendant  had  not 
given  notice  of  its  intention  to  cross,  and  the  time  when  it  would  cross, 
complainant's  track ;  that  the  complainant  had  not  given  its  consent ; 
that  defendant  had  not  obtained  the  right  of  way  ;  that  the  map  and  sur- 
vey did  not  locate  the  route  ;  that  it  was  not  signed  by  a  majority  of  its 
directors,  and  that  it* contemplated  crossing  at  a  point  where  the  com- 
plainant had  erected  a  depot. 

The  defendant,  in  its  answer,  denied  that  it  ever  had  any  intention  of 
crossing  or  threatened  to  cross,  except  upon  a  full  compliance  with  all 
the  provisions  of  law  authorizing  one  railroad  to  cross  another. 

The  answer  also  denied  that  the  complainant  had  a  depot  at  the  point 
where  the  defendant  was  about  to  cross,  but  says  it  was  a  small  itinerant 
building  eight  feet  by  twelve,  and  eight  feet  high,  used  by  complainant  to 
obstruct  the  crossing  of  defendant,  by  placing  it  at  any  point  where  de- 
fendant proposed  to  cross,  and  was  made  in  bad  faith,  and  located  at  its 
present  place  for  that  purpose. 

Marston,  J.  This  case  was  heard  upon  pleadings  and  proofs,  and  a 
decree  rendered  perpetually  enjoining  defendant  from  entering  upon  com- 
plainant's property  for  the  purpose  of  constructing  a  branch  or  spur  track 
^^  without  the  consent  of  the  complainant  first  had  and  obtained,  or  with- 
out first  obtaining' a  condemnation  thereof  for  the  public  use,  and  making 
compensation  therefor  agreeable  to  the  provisions  of  law."  From  this 
decree,  defendant,  conceiving  itself  aggrieved,  appealed. 

The  defendant  only  having  appealed,  and  having,  in  the  argument  sub- 
mitted, claimed  a  right  to  take  the  land  as  being  already  appropriated  to 
public  uses,  it  becomes  unnecessary  to  consider  some  of  the  very  interest- 
ing questions  submitted  by  counsel  for  complainant  in  their  brief,  —  as  to 
whether  this  proposed  spur  track  would  be  merely  for  the  private  use  and 
benefit  of  defendant,  and  not  of  the  public ;  and  if  for  private  use  only, 
whether  the  lands  of  complainant  could  be  condemned  under  the  circum- 
stances existing  in  the  case.  We  shall  therefore  confine  ourselves,  in  what 
we  may  here  say,  to  the  position  submitted  by  counsel  for  appellant  in 
their  brief. 

The  appellant  insists  that,  under  sect.  36  of  the  laws  of  1873  (1  Mich. 
Sess.  Laws  1873,  p.  526),  it  has  a  right  to  build  this  spur  track,  and  that 
after  the  crossing  shall  have  been  made,  if  the  companies  cannot  agree  as 
to  the  compensation  to  be  made  by  the  company  crossing,  the  same  shall 
be  ascertained  by  like  proceedings  and  in  like  manner  as  is  provided  for 
taking  of  land  or  other  property.     It  is  also  insisted  that  this  statute  is 
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valid  and  not  in  conflict  with  any  constitutienal  provision  ;  that  the  Con- 
fititution  of  Michigan  (art.  xv.  1 1)  provides  that  ^'  corporations  may  be 
formed  under  general  laws,"  and  that  ^^  all  laws  passed  pursuant  to  this 
section  may  be  amended,  altered,  or  repealed  ;  "  that  the  general  railroad 
law,  under  which  these  companies  were  organized,  was  passed  under  and 
by  virtue  of  the  power  conferred  by  this  section  of  the  Constitution,  and 
that  the  act  subjected  the  companies  to  certain  liabilities  and  restrictians^ 
—  among  others,  the  right  to  construct  their  road  across  any  stream,  pri- 
vate road,  highway,  railroad,  or  canal,  and  to  cross  or  intersect  any  other 
railroad  then  or  thereafter  to  be  constructed  ;  that  while  the  same  statute 
mve  to  railroad  companies  formed  under  it  the  power  to  purchase,  receive, 
hold,  and  use  lands  and  real  estate  for  the  purpose  of  constructing  and 
maintaining  its  road,  it  granted  the  power  for  a  public  iMe,  and  not  a  pri- 
vate one,  and  subject  to  the  reserved  legislative  power  granted  in  the  Con- 
stitution, which  enabled  the  legislature  to  alter,  amend,  or  repeal  its  char- 
ter at  pleasure,  and  that  it  would  be  absurd  to  say,  after  a  railroad  has 
taken  property  for  a  public  use^  it  immediately  becomes  private  property^ 
and  is  beyond  the  reserved  power  of  the  legislature,  and  that  when  an- 
other railroad  company  attempts  to  cross  it,  the  latter  company  is  appro- 
priating private  property  for  public  use. 

Such,  in  brief,  is  the  argument  of  counsel  for  the  appellant  upon  this 
branch  of  the  case. 

In  so  far  as  we  can  discover,  this  is  the  first  time  that  such  a  position 
has  been  taken  on  behalf  of  a  corporation.  Heretofore,  when  this  ques- 
tion has  arisen,  it  has  been  insisted  that  the  legislature  could  not  author- 
ize the  property  or  franchises  of  a  corporation  to  be  taken  under  the 
exercise  of  the  right  of  eminent  domain.  It  was  then  argued  by  the  cor- 
porations, that  their  property  and  rights  were  of  so  sacred  and  intangible 
a  character  that  they  could  not  be  disturbed,  although  similar  rights  in 
the  person  of  the  citizen  could  be.  The  courts,  however,  uniformly  held 
that  in  this  respect  there  was  no  difference  between  corporate  and  indi- 
vidual rights  ;  that  a  grant  for  one  public  purpose  must  yield  to  another 
equally  important ;  but  that  in  all  such  cases  compensation  should  be  made 
to  those  whose  property  or  franchises  were  thus  required  and  taken  for 
the  public  use. 

We  consider  the  argument  advanced  in  this  case  a  very  dangerous  one 
for  railroad  companies  to  endeavor  to  enforce.  If  carried  out  to  its  legit- 
imate and  logical  conclusion,  it  would,  in  effect,  enable  the  legislature  to 
take,  or  authorize  to  be  taken  from  them,  all  property  they  might  have 
acquired  by  condemnation,  and  authorize  its  use  for  other  so  called  public 
pui'poses,  without  making  any  compensation  whatever  therefor.  The  com- 
pany might  thus  be  practically  destroyed,  and  its  rights  given  to  another, 
or  parcelled  out.  Some  other  very  absurd  results  would  follow,  but  we 
need  not  here  refer  to  them. 

Now  without  attempting  at  present  to  define  the  power  of  the  legisla- 
ture, under  the  clause  of  the  Constitution  referred  to,  it  has  never  yet 
been  claimed  that  the  legislature  under  this  reserved  right  could  take  the 
property  which  the  corporation  had  acquired  by  purchase  or  otherwise, 
and  give  it  to  third  parties,  or  authorize  its  being  appropriated  by  or  for 
the  use  of  the  public,  without  compensation  being  made  therefor.     A  re- 
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peal  of  the  law  under  which  the  corporation  was  organized  would  not  vest 
the  title  to  ita  property  in  the  public.  In  so  far  as  the  corporation  is  a 
common  carrier,  the  legislature  has  undoubted  power  to  control  and  regu- 
late it ;  but  in  so  far  as  its  property  is  concerned,  — property  isken  by  it 
for  use  in  the  building  and  operating  its  road,  —  so  long  at  least  as  such 
property  is  used  by  the  corporation  for  such  purposes,  it  is  as  sacredly 
guarded  and  protected  under  our  Constitution,  and  is  as  much  beyond  the 
reach  or  power  of  the  legislature,  as  is  the  property  of  an  individual. 
Whatever  the  right  or  title  of  the  corporation  may  be  in  such  lands,  — 
whether  a  mere  easement  or  something  greater,  —  whether  it  may  by 
some  be  considered  public  property  and  by  others  private, —  call  it  by 
what  name  we  will,  practically,  in  order  for  the  company  to  fully  enjoy 
its  rights  therein,  the  case  must  not  only  be  permanent  in  its  nature,  at 
least  so  long  as  the  road  is  operated,  but  it  must  be  exclusive.  From  the 
very  nature  of  the  construction  and  operation  of  railroads,  the  public  can* 
not  use  their  road  in  the  usual  or  ordinary  manner  of  using  a  common 
public  highway.  Neither  the  state  nor  any  of  its  departments  or  munici- 
palities hAve  or  claim  any  interest  in  the  property  or  franchises  of  the 
company,  — they  neither  pay  nor  contribute  towards  the  purchase  of  the 
right  of  way  or  to  keeping  it  in  proper  repair  afterwards ;  all  this  is  done 
by  the  company  itself,  and  through  its  efforts,  and  the  right  thus  acquired 
and  paid  for  by  the  company  is  as  much  its  property,  and  of  value  to  it, 
as  would  be  a  like  right  or  interest  if  owned  by  an  individual.  In  jus- 
tice, therefore,  the  corporation  should  have  as  clear  a  right  to  compensa- 
tion for  an  injury,  sustained  in  consequence  of  an  appropriation  or  use 
of  its  property  by  another  without  its  consent,  as  an  individual  would. 

The  theory  that  land  taken  under  the  power  of  eminent  domain  is 
taken  for  the  public  use^  has  really  caused  much  mischief.  The  term 
**  public  use,'*  or  ^'  public  purpose,"  is  misleading.     An  object  may  be 

EubUc  for  one  purpose,  while  for  others  it  would  not  be.  Corporations 
ave  frequently,  in  order  to  accomplish  their  purposes,  sought  to  give  this 
term  its  broadest  meaning,  and  then,  using  it  as  a  foundation  to  erect 
structures  thereon  wholly  at  variance  with  all  well-known  legal  principles. 
In  this  they  have  derived  encouragement  and  support  from  the  courts,  in 
holding  that  property  thus  taken  and  held  by  a  private  corporation  is 
taken  for  a  public  purpose  in  order  to  find  some  ground  upon  which  to 
authorize  its  being  taken  in  invitum. 

Now  while  railroads  in  one  sense  are  for  the  use  and  accommodation  of 
the  public,  and  to  this  extent  may  be  considered  as  used  for  public  pur- 
poses, the  mistake  in  this  case  consists  in  assuming  that  the  property  by 
them  acquired,  having  been  taken  for  a  public  purpose,  may  be  used  and 
appropriated  by  any  other  corporation  for  a  similar  public  purpose,  with- 
out making  compensation  therefor,  —  that  property  public  for  one  pur- 
pose shall  be  public  for  all.  But  is  this  true  ?  In  the  case  of  a  common 
public  highway  every  one  has  an  equal  right  of  passage  over  it ;  but  if  it 
IS  sought  to  appropriate  it  to  some  essentially  different  public  use,  as  a 
railroad,  it  is  now  generally  conceded  that  the  owner  of  the  soil  would  be 
entitled  to  additional  compensation.  A  turnpike  is  also  a  public  highway 
which  the  public  have  a  right  to  use  upon  paying  toll ;  if  it  is  appropriated 
to  some  other  public  use,  the  turnpike  company  would  be  entitled  to  com- 
VOL.  IV.  11 
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pensation,  and  if  the  new  use  was  essentially  different  from  the  old,  the 
owner  of  the  reversion  would  also  be  entitled  to  compensation.  In  the 
one  case  the  public  have  the  right  to  the  free  use  of  the  road,  in  the 
other  to  the  use  upon  paying  toll,  but  in  neither  event  are  their  rights 
considered  in  case  of  the  road  being  appropriated  to  a  different  purpose. 

If  lands  are  taken  for  a  site  for  a  li^ht-house  or  a  fort,  although  clearly 
taken  for  public  purposes,  yet  the  puolic  as  such  are  excluded  therefrom. 
The  use  for  which  it  is  designed  is  one  that  is  inconsistent  with  individual 
rights  either  separate  or  collectively.  In  some  cases  where  property  is 
required  for  public  use  a  mere  temporary  use  or  easement  is  required, 
while  in  others  an  apparently  perpetual  and  exclusive  occupation  is  re- 
quired. In  the  former  class  whenever  the  public  easement  is  relinquished 
or  vacated,  the  owner  of  the  reversion  is  restored  to  his  ori^nal  rights ; 
while  in  the  latter  class  it  would  not  follow  that  he  would  have  any  rights 
whatever  upon  a  relinquishment  of  the  uses  for  which  the  property  was 
acquired.  It  is  apparent  therefore  that  it  will  not  do  to  say  that  property 
taken  for  a  particular  public  use  thereby  becomes  public  for  all  purposes. 
The  public  may  have  the  right  to  use  it  for  certain  purposes,  and  yet  in- 
dividuals or  private  corporations  have  rights  therein  at  the  same  time. 
These  rights  may  be  considered  as  private  rights,  separate  and  distinct 
from  the  rights  of  the  public.  Wherever  such  private  rights  exist,  they 
are  entitled  to  protection  and  can  only  be  devested  in  the  same  manner 
and  under  the  same  laws  that  individual  rights  may  be. 

Our  conclusion  upon  this  branch  of  the  case  is :  that  the  franchises  or 
property  of  one  railroad  may  be  taken  for  the  construction  of  another,  in 
all  cases  where  the  property  of  an  individual  might  be  upon  making  oom« 
pensation  therefor. 

We  refer  to  the  following  authorities,  and  while  perhaps  none  of  the 
cases  cited  cover  the  entire  ground  here  gone  over,  yet  we  think  they 
fully  support  the  view  taken :  Cooley  Const.  Lim,  528  et  seq, ;  1  Red- 
field  on  Railways,  229  et  seq, ;  West  River  Bridge  Co  v.  jWrc,  6  How.  529 ; 
Richmond^  ^c,  Ry.  v.  Louisiana^  ^e.  Ry.  18  How.  81 ;  JVeweastle^  ^c,  Ry, 
V.  P.  ^  L  Ry,  3  Ind.  464 ;  Springfield  v.  Conn.  R.  R.  4  Cush.  68 ; 
Northern  Ry.  v.  Concord^  ^c.  R.  R.  7  Fost.  188.  Peoria^  ^c.  R.  R.  v. 
Peoria  Sf  Springfield  R.  R.  66  111.  174 ;  JSnfield  Toll  Bridge  Co.  v.  ffaH- 
ford,  ^c.  R.  R.  17  Conn.  40 ;  Matter  of  Kerr,  42  Barb.  119 ;  Bostot^ 
Water  Power  Co.  v.  Boston,  ^c.  R,  R.  28  Pick.  860  ;  Central  Bridge  Co. 
V.  Lowell,  4  Gray,  482 ;  People  v.  Salem,  20  Mich.  452 ;  Bench  &  Bar, 
July  1871,  p.  97. 

It  follows  that  the  decree  must  be  Affirmed  with  eofU. 
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SUPREME  COURT  OF  THE  UNITED  STATES.  —  EASTERN  DIS- 
TRICT OP  PENNSYLVANIA. 

[February,  1877.] 
patent.  —  construction  op  claim.  —  infringement. 

LORILLARD  &  CO.  r.  McDOWELL. 

The  formal  expression  '*  as  shown  and  described  "  is  not  to  be  taken  to  limit  a  claim  to 
the  exact  construction  shown  and  described.  Hence  where  the  claim  of  the  patent 
was  for  V  a  plus  of  tobacco  having  a  hard  label  pressed  into  one  of  its  faces  as  speci- 
fied/' the  description  setting  forth  that  the  label  was  to  be  applied  underneath  the 
wrap]>er,  and  it  appeared  that  defendant  applied  his  label  outside  of  the  wrapper,  it 
was  held  that  the  claim  was  infringed  and  a  preliminary  injunction  was  granted. 

The  facts  are  sofficiently  stated  in  the  opinion. 

George  Harding^  for  complainant. 

Leonard  Myers^  contra, 

McKennon,  J.  This  is  a  motion  for  an  interlocutory  injunction,  to 
restrain  infringement  of  the  patent  set  up  in  the  complainant's  bill 

An  original  patent  was  granted  Charles  Seidler,  on  the  12th  of  Jan- 
uary, 1875,  which  was  surrendered  and  reissued  to  him  October  24, 1876. 
The  invention  is  thus  described :  "  I  have  discovered  and  successfully  de- 
veloped in  practice,  a  means  of  marking  and  distinguishing  tobacco  in 
plugs.  I  prepare  labels  or  distinguishing  pieces  of  separate  material,  and 
impress  them  into  the  body  of  the  plugs,  one  label  into  each  plug,  prefer- 
ably putting  the  label  under  the  outside  wrapper,  and  giving  it  a  charac- 
ter by  raised  letters  or  analogous  device,  which  is  recognizable  through 
the  flexible  covering.  The  material  of  which  these  labels  are  composed 
is  preferably  sheet  iron  tinned,  cut  into  a  circular  form,  and  having  points 
or  prongs  bent  backward  from  their  edges,  and  with  raised  or  sunken  let- 
ters or  marks  upon  their  upper  face  to  indicate  the  quality,  origin,  or 
trade-mark.  Before  the  plug  of  tobacco  is  subjected  to  its  final  pressure, 
one  of  these  labels  is  placed  upon  it  in  proper  position,  and,  by  powerful 
pressure,  the  prongs  of  the  label  are  sunk  into  the  tobacco  so  that  its  face 
is  about  flush  with  the  outer  surface  of  the  plug,  and  adheres  firmly  to  it. 
An  outer  leaf  of  properly  dampened  tobacco  is  then  wrapped  around  the 
plug,  which  is  subjected  to  a  powerful  pressure,  and  the  label  is  seen  be- 
neath this  wrapper,  and  is  rendered  thereby  difficult  of  removal.  The 
invention  is  therefore  claimed  under  five  heads,  the  first  and  third  of 
which  are :  — 

^^  1.  A  plug  of  tobacco  having  a  hard  label  pressed  into  one  of  its  faces 
as  specified. 

**  3.  A  plug  of  tobacco  having  letters  or  other  decorative  or  distinguish- 
ing marks  produced  on  a  hard  metallic  surface,  and  pressed  as  specified." 

These  claims  the  respondents  are  alleged  to  have  infringed,  and  con- 
struing them,  as  I  think  they  must  be  construed,  to  indicate  the  impress- 
ment of  a  hard  or  metallic  kibel  upon  either  the  inner  or  outer  face  of  a 
plug  of  tobacco,  the  fact  of  infringement  is  clearly  made  out,  both  by  the 
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affidavits  read  in  support  of  the  motion  and   by  an  inspection  of  the 
tobacco  manufactured  and  sold  by  the  respondents. 

This  construction  of  the  patent  has  been  very  earnestly  contested  upon 
the  ground  that  the  specification  describes  only  the  mode  of  applying  the 
label  to  the  plug  underneath  the  outer  covering,  and  that  the  words  ^^  as 
specified  "  limit  the  scope  of  the  claims  to  that  particular  mode  ;  but  the 

Patentee  must  be  understood  as  merely  describing  what  he  regards  as  the 
est  mode  of  practising  his  invention,  as  the  law  requires  him  to  do,  and 
not  as  excluding  a  method  different  from  it  only  in  a  single  detail,  which 
produces  the  same  result  and  is  distinctly  within  its  object.  He  claims  to 
have  discovered  a  new  method  of  identifying  tobacco,  which  consists  in 
the  attachment  of  a  hard  label  to  each  plug  by  pressing  into  it  the  points 
or  prongs  which  project  from  the  under  surface  of  the  label,  and  thus  the 
fundamental  object  of  his  invention  is  fully  effectuated.  When  this  is 
done  the  outside  wrapper  is  applied  ;  but  the  label  is  thus  placed  under- 
neath the  wrapper,  not  as  auxiliary  in  any  way  to  the  specific  office  of  the 
label,  but  avowedly  only  to  render  it  more  difficult  of  removal  It  is  ob- 
vious then  that  to  dispense  with  the  additional  safeguard,  and  to  apply 
the  label  outside  of  the  wrapper,  does  not  differentiate  the  devices,  nor 
does  it  vary  the  method  of  attaching  them  to  the  plug  in  any  essential 
degree. 

Of  the  objections  to  the  validity  of  the  patent,  but  little  need  be  said 
at  this  stage  of  the  case.  The  first  of  these  is  to  the  novelty  of  the  in- 
vention, or  rather  that  it  is  a  double  use  of  an  old  device.  But  it  is  not 
shown  to  have  been  used  for  any  purpose  analogous  to  that  contemplated 
by  the  patentee,  or  even  remotely  suggestive  of  such  use.  It  was  the  re- 
sult of  considerable  thought  and  of  careful  and  repeated  experiments, 
and  supplied  a-  perfect  means  of  distinguishing  the  quality  and  origiu  of 
plug  tobacco,  which  had  not  before  been  furnished  to  either  the  manufac- 
turer or  consumer. 

Nor  does  the  denial  of  its  patentability  seem  to  me  to  have  any  firmer 
foothold.  Simple  as  it  is,  it  nevertheless  involved  reflection  and  experi- 
ment to  bring  it  to  practical  maturity ;  and  its  evident  utility,  indicated 
by  its  prompt  displacement  of  other  identifying  devices,  and  its  very 
extensive  use  even  by  the  respondents,  strongly  attests  its  patentable 
merit. 

The  remaining  objection,  that  the  reissue  is  void  as  Qot  being  for  the 
same  invention  described  in  the  original  patent,  is  clearly  untenable. 
The  drawings  in  both  are  the  same,  and  the  specifications  of  both  are 
substantially  the  same.  They  both  describe,  as  the  invention,  a  hard  or 
metallic  label,  applied  to  a  plug  of  tobacco  before  it  is  subjected  to  its 
final  pressure,  with  characters  impressed  upon  it,  indicating  its  quality, 
origin,  or  trade-mark,  while  in  the  original  patent  the  claim  is  limited  to 
tobaccos  to  which  the  label  is  applied  underneath  the  wrapper.  To  rem- 
edy this  restriction,  inadvertively  imposed,  as  the  commissioner  of  pat- 
ents has  conclusively  found,  the  reissue  was  properly  granted,  with  an 
expanded  claim  to  secure  to  the  patentee  the  full  benefit  of  the  invention 
described,  but  not  claimed  in  the  original. 

The  motion  for  a  preliminary  injunction  must  therefore  be  allowed. 
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constitutional  law.  —  op  the  power  op  the  states  to  pix  by 
law  the  charges  por  storage  op  grain  in  warehouses. 

MUNN  V.  THE  PEOPLE. 

It  is  within  the  power  of  a  state  to  fix  by  law  the  maximum  of  charges  for  the  storage  of 
^rain  in  warehouses  in  the  state,  although  the  grain  is  stored  in  hulk  in  such  manner 
that  the  identity  of  di£Perent  lots  is  not  preserved. 

A  statute  fixing  such  maximum  is  not  repugnant  to  any  of  the  proyisions  of  the  Consti- 
tution of  the  United  States.  1.  It  does  not  *' regulate  commerce,"  within  the  mean- 
ing of  section  8,  article  I.  2.  It  does  not  giye  a  **  preference  ....  to  the  ports  of 
one  state,"  within  the  meaning  of  section  9,  article  I.  8.  It  is  not  contrary  to  that 
part  of  the  XlVth  Amendment  which  provides  that  no  state  shall  '*  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law." 

In  error  to  the  supreme  court  of  the  State  of  Illinois. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

The  question  to  be  determined  in  this  case  is  whether  the  general  as- 
sembly of  Illinois  can,  under  the  limitations  upon  the  legislative  power 
of  the  states  imposed  by  the  Constitution  of  the  United  States,  6x  by  law 
the  maximum  of  charges  for  the  storage  of  grain  in  warehouses  at  Chicago 
and  other  places  in  the  state  having  not  less  than  one  hundred  thousand 
inhabitants,  '^  in  which  grain  is  stored  in  bulk,  and  in  which  the  grain  of 
different  owners  is  mixed  together,  or  in  which  grain  is  stored  in  such  a 
manner  that  the  identity  of  different  lots  or  parcels  cannot  be  accurately 
preserved." 

It  is  claimed  that  such  a  law  is  repugnant  — 

1.  To  that  part  of  sec.  8,  art.  I.  of  the  Constitution  of  the  United 
States  f^hich  confers  upon  Congress  the  power  "to  regulate  commerce 
with  foreign  nations  and  among  the  several  states ; " 

2.  To  that  part  of  sec.  9  of  the  same  article,  which  provides  that  "  no 
preference  shall  be  given  by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  state  over  those  of  another ; "  and 

3.  To  that  part  of  Amendment  XIV.  which  ordains  that  no  state  shall 
"  deprive  any  person  of  life,  liberty,  or  property,  without  due  process  of 
law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

We  will  consider  the  last  of  these  objections  first. 

Every  statute  is  presumed  to  be  constitutional.  The  courts  ought  not 
to  declare  one  to  be  unconstitutional  unless  it  is  clearly  so.  If  there  is 
doubt  the  expressed  will  of  the  legislature  should  be  sustained. 

The  Constitution  contains  no  definition  of  the  word  "  deprive,"  as  used 
in  the  fourteenth  amendment.  To  determine  its  signification,  therefore, 
it  is  necessary  to  ascertain  the  effect  which  usage  has  given  it  when  em- 
ployed in  the  same  or  a  like  connection. 

While  this  provision  of  the  amendment  is  new  in  the  Constitution  of 
the  United  States,  as  a  limitation  upon  the  powers  of  the  states,  it  is  old 
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as  a  principle  of  civilized  government.  It  is  found  in  Magna  Charta,  and, 
in  substance  if  not  in  form,  in  nearly  or  quite  all  the  constitutions  that 
have  been  from  time  to  time  adopted  by  the  several  states  of  the  Union. 
By  the  fifth  amendment  it  was  introduced  into  the  C!onstitution  of  the 
United  States  as  a  limitation  upon  the  powers  of  the  national  government, 
and  by  the  fourteenth  as  a  guaranty  against  any  encroachment  upon  an 
acknowledged  right  of  citizenship  by  the  legislatures  of  the  states. 

When  the  people  of  the  United  Colonies  separated  from  Great  Britain, 
they  changed  the  form  but  not  the  substance  of  their  government.  They 
retained  for  the  purposes  of  government  all  the  powers  of  the  British 
parliament,  and,  through  their  state  constitutions  or  other  forms  of  social 
compact,  undertook  to  give  practical  effect  to  such  as  they  deemed  neces^ 
sary  for  the  common  good  and  the  security  of  life  and  property.  All  the 
powers  which  they  retained  they  committed  to  their  respective  states, 
unless  in  express  terms  or  by  implication  reserved  to  themselves.  Subse- 
quently, when  it  was  found  necessary  to  establish  a  national  government 
for  national  purposes,  a  part  of  the  powers  of  the  states  and  of  the  people 
of  the  states  was  granted  to  the  United  States  and  the  people  of  the 
United  States.  This  grant  operated  as  a  further  limitation  upon  the 
powers  of  the  states,  so  that  now  the  governments  of  the  states  possess 
all  the  powers  of  the  parliament  of  England,  except  such  as  have  been 
delegated  to  the  United  States  or  reserved  by  the  people.  The  reserva- 
tions by  the  people  are  shown  in  the  prohibitions  of  the  constitutions. 

When  one  becomes  a  member  of  society  he  necessarily  parts  with  some 
rights  or  privileges  which,  as  an  individual  not  affected  by  his  relations 
to  others,  he  might  retain.  ^  A  body  politic,"  as  aptly  defined  in  the 
preamble  of  the  Constitution  of  Massachusetts,  ^^  is  a  social  compact  by 
which  the  whole  people  covenants  with  each  citizen,  and  each  citizen  with 
the  whole  people,  that  all  shall  be  governed  by  certain  laws  for  the  com- 
mon good."  This  does  not  confer  power  upon  the  whole  people  to  con- 
trol rights  which  are  purely  and  exclusivelv  private  ;  Thorpe  y,  R.  ^  B. 
R.  R,  Co.  27  Vt.  148 ;  but  it  does  authorize  the  establishment  x>f  laws 
requiring  each  citizen  to  so  conduct  himself  and  so  use  his  own  property 
as  not  unnecessarily  to  injure  another.  This  is  the  very  essence  of  gov- 
ernment, and  has  found  expression  in  tJie  maxim.  Sic  tUere  tuo  ut  alienum 
non  Icedaa,  From  this  source  come  the  police  powers,  which,  as  was  said 
by  Chief  Justice  Taney  in  the  License  Cases^  6  How.  583,  *'are  nothing 
more  or  less  than  the  powers  of  government  inherent  in  every  sovereignty, 
.  .  .  .  that  is  to  say,  ....  the  power  to  govern  men  and  things.'" 
Under  these  powers  the  government  regulates  the  conduct  of  its  citizens 
one   toward   another,  and  the  manner  in  which  each  shall  use  his  own 

firoperty,  when  such  regulation  becomes  necessary  for  the  public  good, 
n  their  exercise  it  has  been  customary  in  England  from  time  immemorial, 
and  in  this  country  from  its  first  colonization,  to  regulate  ferries,  common 
carriers,  hackmen,  bakers,  millers,  wharfingers,  innkeepers,  Ac,  and  in  so 
doing  to  fix  a  maximum  of  charge  to  be  made  for  services  rendered, 
accommodations  furnished,  and  articles  sold.  To  this  day  statutes  are  to 
be  found  in  many  of  the  states  upon  some  or  all  these  subjects,  and  we 
think  it  has  never  yet  been  successfully  contended  that  such  legislation 
came  within  any  of  the  constitutional  prohibitions  against  interference 
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with  private  property.  With  the  fifth  amendment  in  force,  Congress,  in 
1820,  conferred  power  upon  the  city  of  Washington  "  to  regulate  .... 
the  rates  of  wharfage  at  private  wharves,  ....  the  sweeping  of  chim- 
neys, and  to  fix  the  rates  of  fees  therefor,  ....  and  the  weight  and 
quality  of  bread;"  3  Stat.  587, sec.  7;  and,  in  1848,  "to  make  all  neces- 
sary regulations  respecting  hackney  carriages  and  the  rates  of  fare  of  the 
same,  and  the  rates  of  hauling  by  cartmen,  wagoners,  carmen,  and  dray- 
men, and  the  rates  of  commission  of  auctioneers.*'     9  Stat.  224,  sec.  2. 

From  this  it  is  apparent  that  down  to  the  time  of  the  adoption  of  the 
fourteenth  amendment  it  was  not  supposed  that  statutes  regulating  the 
use  or  even  the  price  of  the  use  of  private  property  necessarily  deprived 
an  owner  of  his  property  without  due  process  of  law.  Under  some  cir- 
cumstances thev  may,  but  not  under  all.  The  amendment  does  not 
change  the  law  m  this  particular ;  it  simply  prevents  the  states  from  doing 
that  which  will  operate  as  such  a  deprivation. 

This  brings  us  to  inquire  as  to  the  principles  upon  which  this  power  of 
regulation  rests,  in  order  that  we  may  determine  what  is  within  and  what 
without  its  operative  effect.  Looking,  then,  to  the  common  law,  from 
whence  came  the  right  which  the  Constitution  protects,  we  find  that  when 
private  property  is  "  affected  with  a  public  interest  it  ceases  to  be  juriB 
privati  only."  This  was  said  by  Lord  Chief  Justice  Hale  more  than  two 
hundred  years  ago,  in  his  Treatise  De  Portibus  Maris  (1  Harg.  Law 
Tracts,  78),  and  has  been  accepted  without  objection  as  an  essential  ele- 
ment in  the  law  of  property  ever  since.  Property  does  become  clothed 
with  a  public  interest  when  used  in  a  manner  to  make  it  of  public  conse- 
quence and  affect  the  community  at  large.  When,  therefore,  one  devotes 
his  property  to  a  use  in  which  the  public  has  an  interest,  he  in  effect 
grants  to  the  public  an  interest  in  that  use,  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good  to  the  extent  of  the  interest 
he  has  thus  created.  He  may  withdraw  his  grant  by  discontinuing  the 
use,  but  so  long  as  he  maintains  the  use  he  must  submit  to  the  control. 

Thus,  as  to  ferries,  Lord  Hale  says,  in  his  Treatise  De  Jure  Maris  (1 
Harg.  Law  Tracts,  6),  the  king  has  ^'  a  right  of  franchise  or  privilege,  that 
no  man  may  set  up  a  common  ferry  for  all  passengers,  without  a  prescrip- 
tion time  out  of  mind,  or  a  charter  from  the  king.  He  may  make  a  ferry 
for  his  own  use  or  the  use  of  his  family,  but  not  for  the  common  use  .of  all 
the  king's  subjects  passing  that  way ;  because  it  doth  in  consequent  tend 
to  a  common  charge,  and  is  become  a  thing  of  public  interest  and  use,  and 
every  man  for  his  passage  pays  a  toll,  which  is  a  common  charge,  and 
every  ferry  ought  to  be  under  a  public  regulation,  viz.,  that  it  give  attend- 
ance at  due  times,  keep  a  boat  in  due  order,  and  take  but  reasonable  toll ; 
for  if  he  fail  in  these  he  is  fineable."  So  if  one  owns  the  soil  and  landing 
places  on  both  banks  of  a  stream  he  cannot  use  them  for  the  purposes  of 
a  public  ferry,  except  upon  such  terms  and  conditions  as  the  body  politic 
may  from  time  to  time  impose,  and  this  because  the  common  good  requires 
that  all  public  ways  shall  be  under  the  control  of  the  public  authorities. 
This  privilege  or  prerogative  of  the  king,  who  in  this  connection  only 
represents  and  gives  another  name  to  the  body  politic,  is  not  primarily  for 
his  profit,  but  for  the  protection  of  the  people  and  the  promotion  of  the 
general  welfare. 
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And  again,  as  to  wharves  and  wharfingers,  Lord  Hale,  in  his  Treatise 
De  Portibus  Maris,  already  cited,  says :  ''  A  man,  for  his  own  private 
advantage,  may,  in  a  port  or  town,  set  up  a  wharf  or  crane,  and  may  take 
what  rates  he  and  his  customers  can  agree  for  cranage,  wharfage,  housel- 
lage,  pesage  ;  for  he  doth  no  more  than  is  lawful  for  any  man  to  do,  viz., 

makes  the  most  of  his  own If  the  king  or  subject  have  a  publick 

wharf,  unto  which  all  persons  that  come  to  that  port  must  come  and  un- 
lade or  lade  their  goods  as  for  the  purpose,  because  they  are  the  wharfs  only 
licensed  by  the  queen,  •  •  .  .  or  because  there  is  no  other  wharf  in  that 
port,  as  it  may  fall  out  where  a  port  is  newly  erected  ;  in  that  case  there 
cannot  be  taken  arbitrary  and  excessive  duties  for  cranage,  wharfage,  pe- 
sage, &c.,  neither  can  they  be  enhanced  to  an  immoderate  rate,  but  the 
duties  must  be  reasonable  and  moderate,  though  settled  by  the  king's 
license  or  charter.  For  now  the  wharf  and  crane  and  other  conveniences 
are  affected  with  a  publick  interest,  and  they  cease  to  be  juris  privati 
only ;  as  if  a  man  set  out  a  street  in  new  building  on  his  own  land,  it  is 
now  no  longer  bare  private  interest,  but  is  affected  by  a  publick  interest." 
This  statement  of  the  law  by  Lord  Hale  was  cited  with  approbation  and 
acted  upon  by  Lord  Kenyon,  at  the  beginning  of  the  present  century,  in 
Bolt  V,  Stennett,  8  T.  R.  606. 

And  the  same  has  been  held  as  to  warehouses  and  warehousemen.  In 
Aldnutt  V.  Inglis^  12  East,  527,  decided  in  1810,  it  appeared  that  the 
London  Dock  Company  had  built  warehouses  in  which  wines  were  taken 
in  store  at  such  rates  of  charge  as  the  company  and  the  owners  might 
agree  upon.  Afterwards  the  company  obtained  authority  under  the  gen- 
eral warehousing  act  to  receive  wines  from  importers  before  the  duties 
upon  the  importation  were  paid,  and  the  question  was  whether  they  could 
charge  arbitrary  rates  for  such  storage  or  must  be  content  with  a  reason- 
able compensation.  Upon  this  point  Lord  EUenborough  said  (p.  537) : 
"  There  is  no  doubt  that  the  general  principle  is  favored  both  in  law  and 
justice,  that  every  man  may  fix  what  price  he  pleases  upon  his  own  prop- 
erty, or  the  use  of  it ;  but  if,  for  a  particular  purpose,  the  public  have  a 
right  to  resort  to  his  premises  and  make  use  of  them,  and  he  have  a 
monopoly  in  them  for  that  purpose,  if  he  will  take  the  benefit  of  that 
monopoly,  he  must,  as  an  equivalent,  perform  the  duty  attached  to  it  on 
reasonable  terms.  The  question  then  is,  whether,  circumstanced  as  this 
company  is  by  the  combination  of  the  warehousing  act  with  the  act  by 
which  they  were  originally  constituted,  and  with  the  actually  existing 
state  of  things  in  the  port  of  London,  whereby  they  alone  have  the  ware- 
housing of  these  wines,  they  be  not,  according  to  the  doctrine  of  Lord 
Hale,  obliged  to  limit  themselves  to  a  reasonable  compensation  for  such 
warehousing.  And  according  to  him,  whenever  the  accident  of  time  casts 
upon  a  party  the  benefit  of  having  a  legal  monopoly  of  landing  goods  in 
a  public  poi*t,  as  where  he  is  the  owner  of  the  only  wharf  authorized  to 
receive  goods  which  happens  to  be  built  in  a  port  newly  erected,  he  is 
confined  to  take  reasonable  compensation  only  for  the  use  of  the  wharf." 
And  further  on  (p.  639)  :  "  It  is  enough  that  there  exists  in  the  place  and 
for  the  commodity  in  question  a  virtual  monopoly  of  the  warehousing  for 
this  purpose,  on  which  the  principle  of  law  attaches  as  laid  down  by  Lord 
Hale  in  the  passage  referred  to  [that  from  De  Portibus  Maris,  already 
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quoted],  which  includes  the  good  sense  as  well  as  the  law  of  the  subject." 
And  in  the  same  case,  Le  Blanc,  J.,  said  (p.  541) :  "  Then,  admitting 
these  warehouses  to  be  private  property,  and  that  the  company  might  dis- 
continue this  application  of  them,  or  that  they  might  have  made  what 
terms  they  pleased  in  the  first  instance,  yet  having  as  they  now  have  this 
monopoly,  the  question  is,  whether  the  warehouses  be  not  private  prop- 
erty clothed  with  a  public  right,  and  if  so,  the  principle  of  law  attaches 
upon  them.  The  privilege,  then,  of  bonding  these  wines  being  at  present 
confined  by  the  act  of  parliament  to  the  company's  warehouses,  is  it  not 
the  privilege  of  the  public,  and  shall  not  that  which  is  for  the  good  of  the 
public  attach  on  the  monopoly,  that  they  shall  not  be  boqnd  to  pay  an 
arbitrary  but  a  reasonable  rent  ?  But  upon  this  record  the  company  re- 
sist having  their  demand  for  warehouse  rent  confined  within  any  limit, 
and  though  it  does  not  follow  that  the  rent  in  fact  fixed  by  them  is  un- 
reasonable, they  do  not  choose  to  insist  on  its  being  reasonable  for  the 
purpose  of  raising  the  question.  For  this  purpose,  therefore,  the  ques- 
tion may  be  taken  to  be,  whether  they  may  claim  an  unreasonable  rent. 
But  though  this  be  private  property,  yet  the  principle  laid  down  by  Lord 
Hale  attaches  upon  it,  that  when  private  property  is  affected  with  a  pub- 
lie  interest  it  ceases  to  be  juris  privati  only ;  and  in  case  of  its  dedica- 
tion to  such  a  purpose  as  this,  the  owners  cannot  take  arbitrary  and  ex- 
cessive duties,  but  the  duties  must  be  reasonable." 

We  have  quoted  thus  largely  the  words  of  these  eminent  expounders 
of  the  common  law,  because,  as  we  think,  we  find  in  them  the  principle 
which  supports  the  legislation  we  are  now  examining.  Of  Lord  Hale  it 
was  once  said  by  a  learned  American  judge :  ^'  In  England,  even  on 
rights  of  prerogative,  they  scan  his  words  with  as  much  care  as  if  they 
had  been  found  in  Magna  Charta,  and  the  meaning  once  ascertained, 
they  do  not  trouble  themselves  to  search  any  further."  6  Cowen,  536, 
note. 

In  later  times  the  same  principle  came  under  consideration  in  the  su- 
preme court  of  Alabama.  That  court  was  called  upon,  in  1841,  to  de- 
cide whether  the  power  granted  to  the  city  of  Mobile  to  regulate  the 
weight  and  price  of  bread  was  unconstitutional,  and  it  was  contended 
that  **  it  would  interfere  with  the  right  of  the  citizen  to  pursue  his  lawful 
trade  or  calling  in  the  mode  his  judgment  might  dictate ; "  but  the  court 
said,  "  there  is  no  motive,  ....  for  this  interference  on  the  part  of  the 
legislature  with  the  lawful  actions  of  individuals  or  the  mode  in  which 
private  property  shall  be  enjoyed,  unless  such  calling  affects  the  public 
interest,  or  private  property  is  employed  in  a  manner  which  directly  af- 
fects the  body  of  the  people.  Upon  this  principle,  in  this  state,  tavern- 
keepers  are  licensed;  ....  and  the  county  court  is  required  at  least 
once  a  year  to  settle  the  rates  of  innkeepers.  Upon  the  same  principle  is 
founded  the  control  which  the  legislature  has  always  exercised  in  the  es- 
tablishment and  regulation  of  mills,  ferries,  bridges,  turnpike  roads,  and 
other  kindred  subjects."     Mobile  v.  Yuille^  8  Ala.  N.  S.  140. 

From  the  same  source  comes  the  power  to  regulate  the  charges  of  com- 
mon carriers,  which  was  done  in  England  as  long  ago  as  the  third  year  of 
the  reign  of  William  and  Mary,  and  continued  until  within  a  comparatively 
recent  period.    And  in  the  first  statute  we  find  the  following  suggestive 
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preamble,  to  wit :  ^^  And  whereas  divers  wagoners  and  other  carriers,  by 
combination  amongst  themselyes,  have  raised  the  prices  of  carriage  of 
goods  in  many  places  to  excessive  rates,  to  the  great  injury  of  the  trade : 
Be  it,  therefore,  enacted,*'  &c.  3  W.  &  M.,  chap.  12,  sec.  24,  3  Statutes 
at  Large  (Great  Britain),  481.  Common  carriers  exercise  a  sort  of  pub- 
lic office  and  have  duties  to  perform  in  which  the  public  is  interested. 
New  Jersey  Nav.  Co.  v.  MercharvU''  Bk.  6  How.  382.  Their  business  is, 
therefore,  ^^  affected  with  a  public  interest,'*  within  the  meaning  of  the 
doctrine  which  Lord  Hale  has  so  forcibly  stated. 

But  we  need  not  go  further.  Enough  has  already  been  said  to  show 
that  when  private  property  is  devoted  to  a  public  use  it  is  subject  to  pub- 
lic regulation.  It  remains  only  to  ascertain  whether  the  warehouses  of 
these  plaintiffs  in  error  and  the  business  which  is  carried  on  there  come 
within  the  operation  of  this  principle. 

For  this  purpose  we  accept  as  true  the  statements  of  fact  contained  in 
the  elaborate  brief  of  one  of  the  counsel  of  the  plaintiffs  in  error.  From 
these  it  appears  that  ^^  the  great  producing  region  of  the  West  and  North- 
west sends  its  grain  by  water  and  rail  to  Chicago,  where  the  greater  part 
of  it  is  shipped  by  vessel  for  transportation  to  the  seaboard,  by  the  great 

lakes,  and  some  of  it  is  forwarded  by  railway  to  the  eastern  ports 

Vessels,  to  some  extent,  are  loaded  in  the  Chicago  harbor  and  sailed 

through  the  St.  Lawrence  directly  to  Europe The  quantity  [of 

grain]  received  in  Chicago  has  made  it  the  greatest  grain  market  in  the 
world.  This  business  has  created  a  demand  for  means  by  which  the  im- 
mense quantity  of  grain  can  be  handled  or  stored,  and  these  have  been 
found  in  grain  warehouses,  which  are  commonly  called  elevators^  because 
the  grain  is  elevated  from  the  boat  or  car,  by  machinery  operated  by 
,  steam,  into  the  bins  prepared  for  its  reception  ;  and  elevated  from  the  bins, 

by  a  like  process,  into  the  vessel  or  car  which  is  to  carry  it  on In 

this  way  the  largest  traffic  between  the  citizens  of  the  country  north  and 
west  of  Chicago,  and  the  citizens  of  the  country  lying  on  the  Atlantic 
coast  north  of  Washington,  is  in  grain  which  passes  through  the  elevators 
of  Chicago.  In  this  way  the  trade  in  grain  is  carried  on  by  the  inhab- 
itants of  seven  or  eight  of  the  great  states  of  the  West,  with  four  or  five  of 
the  states  lying  on  the  sea-shore,  and  forms  the  largest  part  of  inter-state 
commerce  in  these  states.  The  grain  warehouses  or  elevators  in  Chicago 
are  immense  structures,  holding  from  300,000  to  1,000,000  bushels  at  one 
time,  according  to  size.     They  are  divided  into  bins  of  large  capacity  and 

great  strength They  are  located  with  the  river  harbor  on  one  side 

and  the  railway  tracks  on  the  other,  and  the  grain  is  run  through  them 
from  car  to  vessel,  or  boat  to  car,  as  may  be  demanded  in  the  course  of 
business.  It  has  been  found  impossible  to  preserve  each  owner's  grain 
separate,  and  this  has  given  rise  to  a  system  of  inspection  and  grading,  by 
which  the  grain  of  different  owners  is  mixed,  and  receipts  issued  for  the 
number  of  bushels  which  are  negotiable,  and  redeemable  in  like  kind, 
upon  demand.  This  mode  of  conducting  the  business  was  inaugurated 
more  than  twenty  years  ago,  and  has  grown  to  immense  proportions. 
The  railways  have  found  it  impracticable  to  own  such  elevators,  and  pub- 
lic policy  forbids  the  transaction  of  such  business  by  the  carrier  ;  the 
ownership  has,  therefore,  been  by  private  individuals,  who  have  embarked 
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their  capital  and  devoted  their  industry  to  such  business  as  a  private  pur- 
suit." 

In  this  connection  it  must  also  be  borne  in  mind  that  although  in  1874 
there  were  in  Chicago  fourteen  warehouses  adapted  to  this  particular 
business  and  owned  by  about  thirty  persons,  nine  business  firms  con- 
trolled them,  and  that  the  prices  charged  and  received  for  storage  were 
such  "  as  have  been  from  year  to  year  agreed  upon  and  established  by 
the  different  elevators  or  warehouses  in  the  city  of  Chicago,  and  which 
rates  have  been  annually  published  in  one  or  more  newspapers  printed 
in  said  city,  in  the  month  of  January  in  each  year,  as  the  established 
rates  for  the  year  then  next  ensuing  such  publication."  Thus  it  is  ap- 
parent that  all  the  elevating  facilities  through  which  these  vast  produc- 
tions "  of  seven  or  eight  great  states  of  the  West "  must  pass  on  the 
way  "to  four  or  five  of  the  states  on  the  sea-shore,"  may  he  a  "virtual" 
monopoly. 

Under  such  circumstances  it  is  difficult  to  see  why,  if  the  common  car- 
rier, or  the  miller,  or  the  ferryman,  or  the  innkeeper,  or  the  wharfinger, 
or  the  baker,  or  the  cartman,  or  the  hackney-coachman  pursues  a  public 
employment  and  exercises  "a  sort  of  public  office,"  these  plaintiffs  in 
error  do  not.  They  stand,  ta  use  again  the  language  of  their  counsel,  in 
the  very  "  gateway  of  commerce,"  and  take  toll  from  all  who  pass.  Their 
business  most  certainly  "  tepds  to  a  common  charge,  and  is  become  a  thing 
of  public  interest  and  use."  Every  bushel  of  grain  for  its  passage  "  pays 
a  toll,  which  is  a  common  charge,"  and,  therefore,  according  to  Lord 
Hale,  every  such  warehouseman  "ought  to  be  under  public  regulation, 
viz.,  that  he  ...  .  take  but  reasonable  toll."  Certainly  if  any  business 
can  be  clothed  "  with  a  public  interest  and  cease  to  he  Juris  privati  only," 
this  has  been.  It  may  not  be  made  so  by  the  operation  of  the  Constitu- 
tion of  Illinois  or  this  statute,  but  it  is  by  the  facts. 

We  also  are  not  permitted  to  overlook  the  fact  that,  for  some  reason, 
the  people  of  Illinois,  when  they  revised  their  Constitution  in  1870,  saw 
fit  to  make  it  the  duty  of  the  general  assembly  to  pass  laws  "  for  the  pro- 
tection of  producers,  shippers,  and  receivers  of  grain  and  produce  "  (Art. 
XIII.,  sec.  7),  and  by  sec.  5  of  the  same  article  to  require  all  railroad 
companies  receiving  and  transporting  grain  in  bulk  or  otherwise  to  deliver 
the  same  at  any  elevator  to  which  it  might  be  consigned,  that  could  be 
reached  by  any  track  that  was  or  could  be  used  by  such  company,  and 
that  all  railroad  companies  should  permit  connections  to  be  made  with 
their  tracks,  so  that  any  public  warehouse,  &c.  might  be  reached  by  the 
cars  on  their  railroads.  This  indicates  very  clearly  that  during  the 
twenty  years  in  which  this  peculiar  business  had  been  assuming  its  pres- 
ent "  immense  proportions,"  something  had  occurred  which  led  the  whole 
body  of  the  people  to  suppose  that  remedies  such  as  are  usually  employed 
to  prevent  abuses  by  virtual  monopolies  might  not  be  inappropriate  here. 
For  our  purposes  we  must  assume  that  if  a  state  of  facts  could  exist  that 
would  justify  such  legislation,  it  actually  did  exist  when  the  statute  now 
under  consideration  was  passed.  For  us  the  question  is  one  of  power,  not 
of  expediency.  If  no  state  of  circumstances  could  exist  to  justify  such  a 
statute,  then  we  may  declare  this  one  void,  because  in  excess  of  the  legis- 
lative power  of  the  state.     But  if  it  could,  we  must  presume  it  did.     Of 
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the  propriety  of  legislative  interference  within  the  scope  of  legislative 
power  the  legislature  is  the  exclusive  judge. 

Neither  is  it  a  matter  of  any  moment  that  no  precedent  can  be  found 
for  a  statute  precisely  like  this.  It  is  conceded  that  the  business  is  one 
of  recent  origin ;  that  its  growth  has  been  rapid,  and  that  it  is  already  of 
great  importance.  And  it  must  also  be  conceded  that  it  is  a  business  in 
which  the  whole  public  has  a  direct  and  positive  interest.  It  presents, 
therefore,  a  case  for  the  application  of  a  long  known  and  well  established 
principle  in  social  science,  and  this  statute  simply  extends  the  law  so  as 
to  meet  this  new  development  of  commercial  progress.  There  is  no  at- 
tempt to  compel  these  owners  to  grant  the  public  an  interest  in  their 
property,  but  to  declare  their  obligations  if  they  use  it  in  this  particular 
manner. 

It  matters  not  in  this  case  that  these  plaintiffs  in  error  had  built  their 
warehouses  and  established  their  business  before  the  regulations  com- 
plained of  were  adopted.  What  they  did  was  from  the  beginning  subject 
to  the  power  of  the  body  politic  to  require  them  to  conform  to  such  regu- 
lations as  might  be  established  by  the  proper  authorities  for  the  common 
good.  They  entered  upon  their  business  and  provided  themselves  with 
the  means  to  carry  it  on  subject  to  this  condition.  If  they  did  not  wish 
to  submit  themselves  to  such  interference,  they  should  not  have  clothed 
the  public  with  an  interest  in  their  concerns.  The  same  principle  applies 
to  them  that  does  to  the  proprietor  of  a  hackney  carriage,  and  as  to  him 
it  has  never  been  supposed  that  he  was  exempt  from  regulating  statutes 
or  ordinances  because  he  had  purchased  his  horses  and  carriage  and  estab- 
lished his  business  before  the  statute  or  the  ordinance  was  adopted. 

It  is  insisted,  however,  that  the  owner  of  property  is  entitled  to  a 
reasonable  compensation  for  its  use,  even  though  it  be  clothed  with  a 
public  interest,  and  that  what  is  reasonable  is  a  judicial  and  not  a  legis- 
lative question. 

As  has  already  been  shown,  the  practice  has  been  otherwise.  In 
countries  where  the  common  law  prevails,  it  has  been  customary  from 
time  immemorial  for  the  legislature  to  declare  what  shall  be  a  reasonable 
compensation  under  such  circumstances,  or,  perhaps  more  properly  speak- 
ing, to  fix  a  maximum  beyond  which  any  charge  made  would  be  unreason- 
able. Undoubtedly,  in  mere  private  contracts,  relating  to  matters  in 
which  the  public  has  no  interest,  what  is  reasonable  must  be  ascertained 
judicially.  But  this  is  because  the  legislature  has  no  control  over  such  a 
contract.  So,  too,  in  matters  which  do  affect  the  public  interest,  and  as 
to  which  legislative  control  may  be  exercised,  if  there  are  no  statutory 
regulations  upon  the  subject,  the  courts  must  determine  what  is  reason- 
able. The  controlling  fact  is  the  power  to  regulate  at  all.  If  that  exists, 
the  right  to  establish  the  maximum  of  charge,  as  one  of  the  means  of 
regulation,  is  implied.  In  fact,  the  common  law  rule,  which  requires  the 
charge  to  be  reasonable,  is  itself  a  regulation  as  to  price.  Without  it  the 
owner  could  make  his  rates  at  will  and  compel  the  public  to  yield  to  his 
terms  or  forego  the  use. 

But  a  mere  common  law  regulation  of  trade  or  business  may  be 
changed  by  statute.  A  person  has  no  property,  no  vested  interest  in  any 
rule  of  the  common  law.    That  is  only  one  of  the  forms  of  municipal  law. 
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and  is  no  more  sacred  than  any  other.  Rights  of  property  which  have 
been  created  by  the  common  law  cannot  be  taken  away  without  due 
process,  but  the  law  itself  as  a  rule  of  conduct  may  be  changed  at  the  will 
or  even  at  the  whim  of  the  legislature,  unless  prevented  by  constitutional 
limitations.  Indeed,  the  great  office  of  statutes  is  to  remedy  defects  in 
the  common  law  as  they  are  developed,  and  to  adapt  it  to  the  changes  of 
time  and  circumstances.  To  limit  the  rate  of  charge  for  services  ren- 
dered in  a  public  employment,  or  for  the  use  of  property  in  which  the 
public  has  an  interest,  is  only  changing  a  regulation  which  existed  before. 
It  establishes  no  new  principle  in  the  law,  but  only  gives  a  new  effect  to 
an  old  one. 

We  know  that  this  is  a  power  which  may  be  abused,  but  that  is  no 
argument  against  its  existence.  For  protection  against  abuses  by  legisla- 
tures the  people^must  resort  to  the  polls,  not  to  the  courts. 

After  what  has  already  been  said  it  is  unnecessary  to  refer  at  length  to 
the  effect  of  the  other  provision  of  the  fourteenth  amendment  which  is 
relied  upon,  viz.,  that  no  state  shall  "  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  Certainly  it  cannot  be  claimed 
that  this  prevents  the  state  from  regulating  the  fares  of  hackmen  or  the 
charges  of  draymen  in  Chicago,  unless  it  does  the  same  thing  in  every 
other  place  within  its  jurisdiction.  But,  as  has  been  seen,  the  power  to 
regulate  the  business  of  warehouses  depends  upon  the  same  principle  as 
the  power  to  regulate  hackmen  and  draymen,  and  what  cannot  be  done 
in  the  one  case  in  this  particular  cannot  be  done  in  the  other. 

We  come  now  to  consider  the  effect  upon  this  statute  of  the  power  of 
Congress  to  regulate  commerce. 

It  was  very  properly  said  in  the  case  of  the  State  Tax  on  Railway  Gross 
Receipts^  15  Wall.  293,  that  '*  it  is  not  everything  that  affects  commerce 
that  amounts  to  a  regulation  of  it,  within  the  meaning  of  the  Constitu- 
tion." The  warehouses  of  these  plaintiffs  in  error  are  situated  and  their 
business  carried  on  exclusively  within  the  limits  of  the  State  of  Illinois. 
They  are  used  as  instruments  by  those  engaged  in  state  as  well  as  those 
engaged  in  inter-state  commerce,  but  they  are  no  more  necessarily  a  part 
of  commerce  itself  than  the  dray  or  the  cart  by  which,  but  for  them, 
grain  would  be  transferred  from  one  railroad  station  to  another.  Inci- 
dentally they  may  become  connected  with  inter-state  commerce,  but  not 
necessarily  so.  Their  regulation  is  a  thing  of  domestic  concern,  and  cer- 
tainly until  Congress  acts  in  reference  to  their  inter-state  relations  the 
state  may  exercise  all  the  powers  of  government  over  them,  even  though 
in  so  doing  it  may  indirectly  operate  upon  commerce  outside  its  immediate 
jurisdiction.  We  do  not  say  that  a  case  may  not  arise  in  which  it  will  be 
found  that  a  state,  under  the  form  of  regulating  its  own  affairs,  has  en- 
croached upon  the  exclusive  domain  of  Congress  in  respect  to  inter-state 
commerce ;  but  we  do  say,  that  upon  the  facts  as  they  are  presented  to  us 
in  this  record,  that  has  not  been  done. 

The  remaining  objection,  to  wit,  that  the  statute  in  its  present  form  is 
repugnant  to  section  9,  article  I.  of  the  Constitution  of  the  United  States, 
because  it  gives  preference  to  the  ports  of  one  state  over  those  of  another, 
may  be  disposed  of  by  the  single  remark  that  this  provision  operates  only 
as  a  limitation  of  the  powers  of  Congress,  and  in  no  respect  affects  the 
states  in  the  regulation  of  their  domestic  affairs. 
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We  conclude,  therefore,  that  the  statute  in  question  is  not  repugnant  to 
the  Constitution  of  the  United  States,  and  that  there  is  no  error  in  the 
judgment.  In  passing  upon  this  case  we  have  not  been  unmindful  of  the 
vast  importance  of  the  questions  involved.  This  and  cases  of  a  kindred 
character  were  argued  before  us  more  than  a  year  ago  by  the  most  emi- 
nent counsel,  and  in  a  manner  worthy  of  their  well  earned  reputations. 
We  have  kept  the  cases  long  under  advisement,  in  order  that  their  decision 
might  be  the  result  of  our  mature  deliberations. 

7^  judgment  %%  affirmed. 


CHICAGO,  BURLINGTON,  AND  QUINCY  RAILROAD  CO.  v.  CUTTS,  At- 
torney Greneral. 

A  state  has  power  to  control  the  rates  of  fare  and  freight  charged  by  a  common  carrier 
within  Its  jurisdiction.     The  doctrine  of  Munn  v.  The  People,  supra,  applied. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  District  of 
Iowa. 

Mr.  Chief  Justice  Waitb  delivered  the  opinion  of  the  court. 

Railroad  companies  are  carriers  for  hire.  They  are  incorporated  as 
such,  and  given  extraordinary  powers  in  order  that  they  may  the  better 
serve  the  public  in  that  capacity.  They  are,  therefore,  engaged  in  a  pub- 
lic employment  affecting  the  public  interest,  and,  under  the  decision  in 
Munn  ^  Scott  v.  The  People^  just  announced,  subject  to  legislative  con- 
trol as  to  their  rates  of  fare  and  freight,  unless  protected  by  their  charters. 

The  Burlington  and  Missouri  River  Railroad  Company,  the  benefit  of 
whose  charter  the  Chicago,  Burlington,  and  Quincy  Railroad  Conapany 
now  claims,  was  organized  under  the  general  corporation  law  of  Iowa, 
with  power  to  contract,  in  reference  to  its  business,  the  same  as  private 
individuals,  and  to  establish  by-laws  and  make  all  rules  and  regulations 
deemed  expedient  in  relation  to  its  affairs,  but  being  subject,  neverthe- 
less, at  all  times  to  such  rules  and  regulations  as  the  General  Assembly  of 
Iowa  might  from  time  to  time  enact  and  provide.  This  is  in  substance 
its  charter,  and  to  that  extent  it  is  protected  as  by  a  contract,  —  for  it  is 
now  too  late  to  contend  that  the  charter  of  a  corporation  is  not  a  contract 
within  the  meaning  of  that  clause  in  the  Constitution  of  the  United  States 
which  prohibits  a  state  from  passing  any  law  impairing  the  obligation  of 
a  contract.  Whatever  is  granted  is  secured  subject  only  to  the  limitations 
and  reservations  in  the  charter  or  in  the  laws  or  constitutions  which  gov- 
ern it. 

This  company,  in  the  transaction  of  its  business,  has  the  same  rights, 
and  is  subject  to  the  same  control,  as  private  individuals  under  the  same 
circumstances.  It  must  carry  when  called  upon  to  do  so,  and  can  chai^ 
only  a  reasonable  sum  for  the  carriage.  In  the  absence  of  any  legislative 
regulation  upon  the  subject,  the  courts  must  decide  for  it,  as  they  do  for 
private  persons,  when  controversies  arise,  what  is  reasonable.  But  when 
the  legislature  steps  in  and  prescribes  a  maximum  of  charge,  it  operates 
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upon  this  corporation  the  same  as  it  does  upon  individuals  engaged  in  a 
similar  business.  It  was  within  the  power  of  the  company  to  call  upon 
the  legislature  to  fix  permanently  this  limit  and  make  it  a  part  of  the 
charter,  afod  if  it  was  refused,  to  abstain  from  building  the  road  and  estab- 
lishing the  contemplated  business.  If  that  had  been  done,  the  charter 
might  have  presented  a  contract  against  future  legislative  interference. 
But  it  was  not,  and  the  company  invested  its  capital,  relying  upon  the 
good  faith  of  the  people  and  the  wisdom  and  impartiality  of  legislators  for 
protection  against  wrong  under  the  form  of  legislative  regulation. 

It  is  a  matter  of  no  importance  that  the  power  of  regulation  now  under 
consideration  was  not  exercised  for  more  than  twenty  years  after  this  com- 
pany was  organized.  A  power  of  government  which  actually  exists  is  not 
lost  by  nonuser.  A  good  government  never  puts  forth  its  extraordinary 
powers  except  under  circumstances  which  require  it.  That  government 
is  the  best  which,  while  performing  all  its  duties,  interferes  the  least  with 
the  lawful  pursuits  of  its  people. 

In  1691,  during  the  third  year  of  the  reign  of  William  and  Mary,  par- 
liament provided  for  the  regulation  of  the  rates  of  charges  by  common 
carriers.  This  statute  remained  in  force,  with  some  amendment,  until 
1827,  when  it  was  repealed,  and  it  has  never  been  reenacted.  No  one 
supposes  that  the  power  to  restore  its  provisions  has  been  lost.  A  change 
of  circumstances  seemed  to  render  such  a  regulation  no  longer  necessary, 
and  it  was  abandoned  for  the  time.  The  power  was  not  surrendered. 
That  remains  for  future  exercise  when  required.  So  here,  the  power  of 
regulation  existed  from  the  beginning,  but  it  was  not  exercised  until  in 
the  judgment  of  the  body  politic  the  condition  of  things  was  such  as  to 
render  it  necessary  for  the  common  good. 

Neither  does  it  affect  the  case  that  before  the  power  was  exercised  the 
company  had  pledged  its  income  as  security  for  the  payment  of  debts 
incurred,  and  had  leased  its  road  to  a  tenant  that  relied  upon  the  earnings 
for  the  means  of  paying  the  agreed  rent.  The  company  could  not  m*ant 
or  pledge  more  than  it  had  to  give.  After  the  pledge  and  after  the  lease 
the  property  remained  within  the  jurisdiction  of  the  state,  and  continued 
subject  to  the  same  governmental  powers  that  existed  before. 

The  objection  that  the  statute  complained  of  is  void  because  it  amounts 
to  a  regulation  of  commerce  among  the  states  has  been  sufficiently  con- 
sidered in  the  case  of  Munn  &  Scott  This  road,  like  the  warehouse  in 
that  case,  is  situated  within  the  limits  of  a  single  state.  Its  business  is 
carried  on  there,  and  its  regulation  is  a  matter  of  domestic  concern.  It 
is  employed  in  state  as  well  as  in  inter-state  commerce,  and  until  Congress 
acts,  the  state  must  be  permitted  to  adopt  such  rules  and  regulations  as 
may  be  necessary  for  the  promotion  of  the  general  welfare  of  the  people 
within  its  own  jurisdiction,  even  though  in  so  doing  those  without  may 
be  indirectly  affected. 

It  remains  only  to  consider  whether  the  statute  is  in  conflict  with  sec. 
4,  art.  I.  of  the  Constitution  of  Iowa,  which  provides  that  ^^  all  laws  of  a 
general  nature  shall  have  a  uniform  operation,"  and  that  ^*  the  general 
assembly  shall  not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally  belong  to  all 
citizens." 
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The  statute  divides  the  railroads  of  the  state  into  classes  according  to 
business,  and  establishes  a  maximum  of  rates  for  each  of  the  cLisses.  It 
operates  uniformly  on  each  class,  and  this  is  all  the  Constitution  requires. 
The  supreme  court  of  the  state,  in  the  case  of  McAunich  y.  M,  ^  M.  R. 
It,  Co.  20  Iowa,  843,  in  speaking  of  legislation  as  to  classes,  said :  ^^  These 
laws  are  general  and  uniform,  not  because  they  operate  upon  every  per- 
son in  the  state,  for  they  do  not,  but  because  every  person  who  is  brought 
within  the  relation  and  circumstances  provided  for  is  affected  by  the  law. 
They  are  general  and  uniform  in  their  operation  upon  all  persons  in  the 
like  situation,  and  the  fact  of  their  being  general  and  uniform  is  not 
affected  by  the  number  of  persons  within  the  scope  of  their  operation.'' 
This  act  does  not  grant  to  any  railroad  company  privileges  or  immunities 
which  upon  the  same  terms  do  hot  equally  belong  to  every  other  railroad 
company.  Whenever  a  company  comes  into  any  class,  it  has  all  the 
*^  privileges  and  immunities  "  that  have  been  granted  by  the  statute  to 
any  other  company  in  that  class. 

It  is  very  clear  that  a  uniform  rate  of  charges  for  all  railroad  companies 
in  the  state  might  operate  unjustly  upon  some.  It  was  proper,  therefore, 
to  provide  in  some  way  for  an  adaptation  of  the  rates  to  the  circumstances 
of  the  different  roads,  and  the  general  assembly,  in  the  exercise  of  its  leg- 
islative discretion,  has  seen  fit  to  do  this  by  a  system  of  classification. 
Whether  this  was  the  best  that  could  have  been  done  is  not  for  us  to 
decide.  Our  province  is  only  to  determine  whether  it  could  be  done  at 
all  and  under  any  circumstances.  If  it  could,  the  legislature  must  decide 
for  itself,  subject  to  no  control  from  us,  whether  the  common  good  re- 
quires that  it  should  be  done. 

We  find  no  error  in  the  decree  below,  and  it  is,  therefore,  affirmed. 


SUPREME  COURT  OP  NEW  YORK.— CITY  AND  COUNTY  OF 

NEW  YORK. 

[July,.  1876.] 

of  the  bight  op  a  manupacturinq  corporation  to  the  exclu- 
sive use  of  its  name  upon  its  goods. — trade-mark. 

AMOSKEAG  MANUFACTURING  CO.  v.   GARNER. 

PlaintifE,  a  manufacturing  company,  had  long  applied  its  corporate  name,  **  The  Amos- 
keag  Manufacturing  Company,"  to  numerous  kinds  of  cotton  goods,  which  were  widely 
known  as  "  Amoskeag''  goods,  but  had  never  made  '*  prints."  Defendant  used  the 
word  **Amo8keag"  on  prints:  Held,  that  plaintiff  was  entitled  to  an  injunction 
restraining  defendant  from  such  use  of  its  corporate  name. 

The  facts  are  stated  in  the  opinion. 

Messrs.  JBvarts^  Southmayd  ^  Choate^  for  the  plaintifE. 

T,  R.  Marshy  Esq.,  contra. 
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Barrett,  J.  The  main  question  in  this  case  is,  whether  the  defendants 
have  a  right  to  apply  the  distinctive  part  of  the  plaintiff's  name  to  prints 
or  calicoes. 

The  plaintiff  is,  and  has  been  for  many  years,  a  manufacturer  of  cotton 
goods  in  general,  and  its  productions  have  extended  to  almost  every 
variety  of  such  goods. 

It  has  never,  nowever,  produced  nor  dealt  in  that  particular  class  of  cot- 
ton goods  known  as  prints  or  calicoes,  and  consequently  has  never  applied 
thereto  its  corporate  name  nor  any  part  of  it. 

Its  goods  are,  and  have  been,  sold  under  the  name  of  ^^  The  Amoskeag 
Manufacturing  Company,"  which  was  given  to  it  in  1831,  by  the  Legisla- 
ture of  New  Hampshire.  Sometimes  its  full  name  has  appeared  upon  the 
labels  affixed  to  its  goods,  at  other  times  the  word  '^  Amoskeag,*'  and  again 
"A.  M.  Co.,"or"A.M.  C." 

It  is  not  disputed  that,  so  far  as  the  word  ^^  Amoskeag "  has  been  ap- 
plied by  plaintiff  to  cotton  goods  actually  manufactured  and  sold  by  it, 
'the  use  of  such  word  is  its  exclusive  right.  The  claim  is  that,  as  to  any 
description  of  cotton  goods  which  the  plaintiff  has  not  yet  produced,  the 
word  ^^  Amoskeag  "  is  common  property,  and  that  therefore  the  defendants 
were  at  liberty  to  apply  it  as  tiieir  trade-mark,  even  as  against  the  plain- 
tiff, to  prints  or  calicoes. 

This  claim  rests  upon  the  assumption  that  the  word  ^^  Amoskeag "  is 
simply  the  plaintiff's  trade-mark — that  is,  a  geographical  name  in  which 
the  plaintiff  can  have  no  exclusive  property  except  so  far  as  it  has  been 
actually  applied.  It  ignores  the  fact  that  the  word  stands  for,  and  is  in 
reality,  the  distinctive  part  of  the  plaintiff's  corporate  name.  If  the  plain- 
tiff had  been  incorporated,  say,  as  ^^  The  Manchester  Manufacturing  Com- 
pany," and  had  used  the  word  ^*  Amoskeag "  merely  to  distinguish  its 
goods,  the  question  whether  there  could  be  any  property  in  the  name,  ex- 
cept as  to  those  classes  of  goods  to  which  it  had  actually  been  applied, 
would  have  been  presented  for  consideration. 

It  would  then  have  been  similar  to  the  ^^  I  X  L  "  case,  where  this  ques- 
tion was  decided  in  the  n^ative  by  the  examiner  in  the  English  patent 
office  (Browne  on  Trade-marks,  §§  68-70),  but  whether  correctly  or  not 
remains  to  be  judicially  determined.  The  courts  have  gone  no  further 
than  to  say  that  the  property  in  such  marks  does  not  extend  to  an  entirely 
different  line  of  industry ;  as,  if  a  person  does  not  carry  on  a  trade  in  iron, 
but  carries  on  a  trade  in  linen,  and  stamps  a  lion  on  his  linen,  another 
person  may  stamp  a  lion  on  iron.  Ainstoorth  v.  Walmdeyy  Eng.  Law  Rep. 
1  Eq.  518 ;  Hall  v.  Barrowe,  10  Jur.  N.  S.  56. 

But  when  it  is  considered  that  the  word  ^^  Amoskeag"  stamped  upon 
the  plaintiff's  goods  is  nothing  more  nor  less  than  an  abbreviation  like 
"  A.  M.  Co.,"  or  "  A.  M.  C,"  of  "  the  Amoskeag  Manufacturing  Com- 
pany," a  very  different  question,  which  is  the  only  one  really  in  ti^e  case, 
is  up  for  judgment. 

Tne  pkdntiff's  corporate  name  was  lawfully  given  to  it  by  legislative 
action  over  forty  years  ago,  and  there  would  seem  to  be  no  good  reason 
why  it  should  not  receive  as  much  protection  against  the  unauthorized  use 
of  its  name  ad  a  natural  person.  In  Solmee  v.  Holtnea^  37  Conn.  278,  and 
Newby  v.  The  Oregm  Central  K  B.  Co.  1  Deady  U.  S.  609,  it  was  held 

VOL.  rv.  12 
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that  a  corporate  name  was  entitled  to  protection  to  the  same  extent  as  a 
trade-mark.  In  Ainsworth  y.  Walmsley^  44  L.  J.  R.  252,  Vice-chancellor 
Wood  said  that  a  man's  name  was  *^  a  still  stronger  trade-mark  than  any 
that  can  well  be  devised,  subject  only  to  the  inconvenience  which  a  name 
has  and  a  trade-mark  has  not,"  —  an  inconvenience  the  possibility  of  which 
is  greatly  lessened  in  the  case  of  a  corporation  —  "  that  two  people  may 
be  of  the  same  name/' 

In  this  connection  it  may  be  noted  that  the  defendants  lay  no  claim  to 
the  name  '*  Amoskeag,"  either  as  representing  the  locality  where  the  prints 
are  manufactured,  or  as  in  itself  indicating  the  manufacture,  origin,  or 
ownership  of  the  goods. 

Now,  it  will  scarcely  be  pretended  that  the  defendants  have  the  right 
to  call  their  prints  ^*  The  Amoskeag  Manufacturing  Company  Prints.'* 
And  why  not  ?  Is  it  because  the  plaintiff  has  acquired  a  special  and  lim- 
ited property  in  its  own  name^  by  its  application  to  certain  articles  ?  As- 
suredly not.  The  right  is  denied  not  merely  upon  the  narrow  ground  of 
the  violation  of  an  ordinary  trade-mark,  but  upon  the  broad  principle  that 
the  plaintiff  is  entitled,  under  such  circumstances,  to  protection  against 
the  unauthorized  use  of  its  name.  Such  a  use  is  conclusive  evidence  of 
the  wrong  which  the  law  undertakes  to  redress,  viz.,  ^^  the  sale  of  the  goods 
of  one  person  as  being  those  of  another."  Amoskeaff  Manufacturing  Co. 
V.  Spear^  2  Sand.  S.  C.  599. 

Now,  if  the  defendants  have  not  the  right  to  use  the  plaintiff's  name 
directly,  they  certainly  have  not  the  right  to  use  it  indirectly.  For  in- 
stance, in  view  of  the  evidence  in  this  case,  the  defendants  could  no  more 
rightfully  call  their  prints  *'  A.  M,  Co.  prints  "  than  they  could  style  them 
^^The  Amoskeag  Manufacturing  Company  prints,"  because  that  would 
still  be  a  representation,  less  full,  pointed,  and  direct,  but  none  the  less 
fraudulent,  that  the  prints  were  of  the  plaintiff's  production.  "  A.  M.  Co." 
is  not  merely  a  trade-mark,  but  a  well  known,  long  used,  and  thoroughly 
understood  abbreviation  of  the  plaintiff's  name.  So  with  the  word  "  Amos- 
keag." It  brings  before  the  mind  of  the  dealer  in  cotton  goods,  not  a 
mere  geographical  designation,  but  ^^  The  Amoskeag  Manufacturing  Com- 
pany." He  sees  the  full  name  of  the  company  the  moment  his  eye  rests 
upon  the  distinctive  part  of  it.  To  stamp  the  word  "  Amoskeag,"  there- 
fore, upon  cotton  goods  is  substantially  to  represent,  and  that  whether 
such  be  the  intention  or  not,  which  is  immaterial  in  applying  the  remedy 
(^Millington  v.  Fox^  8  Myl.  &  Cr.  838),  that  such  goods  are  manufactured 
by  the  Amoskeag  Manufacturing  Company. 

It  was  contended  that  the  plaintiff's  claim  was  practically  of  a  monopoly 
in  the  word  "  Amoskeag."  But  not  so.  The  word  is  free  to  those  en- 
gaged in  other  and  distinct  lines  of  industry,  because  there  its  use  conveys 
no  such  meaning  as  when  applied  to  cotton  goods.  Whether  such  mean- 
ing is  conveyed  is  a  question  of  fact  to  be  determined  upon  the  evidence 
in  each  case. 

The  manufacturer  of  cement,  for  instance,  might  apply  the  word  "Amos- 
keag "  to  that  article,  because  when  stamped  upon  cement,  it  would  not 
stand  for  *'  The  Amoskeag  Manufacturing  Company."  In  that  connection^ 
it  would  be  a  mere  geographical  designation  (in  which  per  Be  no  one  has 
an  exclusive  right  until  applied),  and  not  in  effect  the  plaintiff's  name. 
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Its  use,  consequently,  would  deceive  no  one,  because  it  would  not  convey 
the  idea,  and,  therefore,  would  not  represent  that  the  cement  was  the 
plaintiff's  production. 

Applied,  however,  to  any  and  every  variety  of  cotton  goods,  whether 
such  as  the  plaintiff  has,  or  has  not,  as  yet  manufactured,  it  could  not 
fail  to  indicate  the  plaintiff's  name,  and  that  the  goods  were  of  its  man- 
ufacture. 

If  the  word  *'  Amoskeag  "  were  not  the  distinctive  part  of  the  plaintiff's 
name,  it  might  be  claimed^  as  in  the  ^^  I  X  L  "  case,  that  its  use  upon  a 
new  variety  in  the  same  general  line  of  goods  did  not  necessarilv  inaicato 
either  the  name  or  the  manufacture.  But  if  in  the  ^^  I  X  L  '^  case  the 
mark  had  been  the  name  of  the  manufacturer,  or  even  if  the  letters  ^^  I  X 
L  "  had  been  his  initials,  the  examiner  would^  doubtless,  have  arrived  at  a 
different  conclusion.  Otherwise,  a  person  preparing  to  embark  in  a  par- 
ticular line  of  industry  would  have  to  see  to  it,  if  he  desired  to  be  pro- 
tected in  the  use  of  his  name,  or  of  an  abbreviation  well  known  to  stand 
for  his  name,  that  his  earliest  productions  covered  every  possible  variety 
of  goods  in  such  general  line. 

The  only  difference  between  the  parties  on  this  head  is  as  to  the  legal 
treatment  of  the  word  "  Amoskeag."  The  learned  counsel  for  the  defend- 
ant says :  ^^  It  is  no  part  of  our  claim  that  Mr.  Jones  can  use  Mr.  Baker's 
name  on  Mr.  Jones's  goods."     And  he  adds :  ^^  If  a  baker  puts  forth  a 

*  Boston '  cracker,  and  uses  the  name  until  it  becomes  a  trade-mark,  it 
does  not  prevent  another  baker  from  putting  out  a  *  Boston  Roll,'  or  a 

*  Boston  Pie,'  or  a  '  Boston  Plum-Pudding.'  " 

But  now  suppose  that  the  plaintiff  had  received  from  the  Legislature 
of  New  Hampshire  the  name  of  ^^  The  Amoskeag  Baking  Company,"  and 
for  forty  years  had  been  engaged  in  the  humbler,  though  hardly  less  use- 
ful, avocation  of  "manufacturing"  almost  every  variety  of  bread,  roll, 
muffin,  cracker,  biscuit,  cake,  and  pie,  on  which  articles  of  food  it  had  in- 
variably  stamped  its  corporate  name,  or  some  abbreyiation  thereof,  such  as 
"Amoskeag  B.  Co.,  or  "Am.  Baking  Co.,"  or  "  Am.  B.  Co.,"  or  "  J.iwo«- 
keag  "  !  Suppose,  however,  that  the  plaintiff  had  omitted,  or  had  not  yet 
decided,  to  make  and  vend  the  single  variety  known  as  "  Crumpets,"  and 
thereupon  a  rival  baker  attempted  to  sell  his  crumpets  as  "  Amoskeag 
Crumpets,"  would  not  any  customer,  upon  seeing  the  name  thus  applied, 
naturally  say  that  the  Amoskeag  Baking  Company  had  added  crumpets 
to  its  other  varieties  of  bread  ?  And  would  not  the  rival  bakery  be  re- 
strained —  upon  the  plain  principle  of  an  unauthorized  use  of  the  com- 
pany's name  ?  The  parallel  is  not  precise,  as  the  printing  of  calicoes  may 
require  some  additional  machinery.     But  the  difference  is  only  in  degree. 

Looking  at  it  in  another  point^of  view,  can  there  be  any  doubt  that  if 
the  defendants  were  incorporated  under  the  name  of  "  The  Gamer  Man- 
ufacturing Company,"  and  if  the  positions  in  this  case  were  reversed,  the 
present  plaintiff  would  be  restrained  from  styling  its  prints  "  Garnei: 
prints ; "  and  upon  precisely  the  same  principle  ? 

For  surely  no  just  distinction  can  be  drawn  from  the  fact  of  the  dis- 
tinctive part  of  the  corporate  name  having  originated  in  the  one  case  with 
an  individual,  and  in  the  other  with  a  locality. 

These  considerations  are  independent  of  the  special  facts  of  the  case. 
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But  the  proof  is  abundant  that  the  use  of  the  word  ^-  Amoskeag  "  was  an 
advantage  to  the  defendants  in  the  introduction  and  sale  of  their  prints. 

For  although  the  first  purchaser  of  prints  may  test  the  quality,  yet  an 
old  and  well  established  name  in  good  repute  would  naturally  cidl  his  at- 
tention to  the  goods,  and  would  thus  be  worth  to  the  seller  more  than  a 
new  and  hitherto  unknown  name. 

The  defendants  have  never  directly  represented  to  purchasers  that  these 
Amoskeag  prints  were  of  the  plaintiff's  production,  and  there  is  nothing 
whatever  in  the  case  to  justify  the  belief  that  they  would  have  been  capa- 
ble of  any  such  deceit.  For  aught  that  ap)iears,  they  have  acted  upon  the 
impression  that  as  to  cotton  goods  not  manufactured  by  the  plaintiff,  they 
had  a  legal  right  to  the  use  of  the  name  of  ^^  Amoskeag."  Be  that  as  it 
may,  there  is  no  doubt  that  ^^  Amoskeag"  was  taken  and  adopted  because 
likely  to  facilitate  the  sale  of  the  prints ;  and  not  only  was  the  use  of  the 
name,  as  we  have  seen,  under  the  circumstances,  a  representation,  but  as 
a  matter  of  fact  many  persons  were  deceived  thereby.  It  is  true  that 
these  persons  may  not  have  scrutinized  the  labels  with  ^reat  care,  and  that, 
by  proper  inquiry,  they  might  easily  have  ascertained  who  the  printeni 
were. 

The  criterion,  however,  is  not  the  certainty  of  success  in  misleading  the 
public,  but,  as  was  said  by  Duer,  J.,  in  the  Amoskeag  Man.  Co,  v.  Spear^ 
its  probability  or  even  possibility. 

There  is  another  fact,  which  of  itself  might  well  have  afforded  ground 
for  relief,  and  which  ought  to  be  adverted  to.  The  plaintiff  has  never  ap- 
plied the  name  of  ^^  Amoskeag  "  to  inferior,  nor  indeed  to  any  but  its  best 
goods.  Anything  less  than  the  best  has  been  sold  under  other  names. 
Thus  the  plaintiff  has  built  up  a  vast  business  in  which  its  name  applied 
to  goods  has  become  synonymous  with  standard  worth. 

Now,  the  manner  in  which  the  defendants  have  made  use  of  the  word 
*^  Amoskeag"  has  been  prejudicial  to  this  reputation. 

At  one  time  they  applied  it  to  prints  that  were  not  their  best,  then  for 
some  time  to  their  best,  and  afterwards  again  reduced  the  grade.  Thus 
the  name  of  the  Amoskeag  Co.  applied  to  prints,  at  times  represented  a 
certain  inferiority,  at  other  times  fluctuation,  and  at  all  events  not  that 
steady  and  invariable  highest  excellence,  which  it  has  been  the  effort  of 
the  plaintiff's  business  existence  to  see  connected  virith  its  name.  The 
effect  of  this  upon  the  public  may  in  a  degree  be  judged  by  the  remark 
made  to  Governor  Straw,  by  a  Western  dry  goods  merchant :  "  How  is  it 
that  your  Amoskeag  goods  are  so  very  good,  with  the  exception  of  the 
prints  ;  and  why  is  it  you  make  such  devilish  bad  prints  ?  " 

For  these  reasons  the  defendants  should  be  enjoined  from  using  the 
name  of  ^^ Amoskeag"  upon  their  prints  or  calicoes,  unless  such  relief 
should  be  denied  to  the  plaintiff  by  reason  of  its  laches. 

And  this  brings  us  to  the  second,  and  certainly  not  the  least  difficult, 
branch  of  the  case.  The  English  cases  upon  this  head  do  not  appear  to 
be  altogether  harmonious. 

In  Beard  v.  Turner,  18  L.  T.  R.  N.  S.  747,  Vice-Chancellor  Wood  held 
that  a  delay  of  two  years  was  such  laches  as  to  disentitle  the  plaintiff  to 
any  relief  whatever ;  while  in  Harrison  v.  Taylor,  11  Jur.  N.  S.  408,  where 
the  delay  was  but  little  less,  he  granted  an  injunction  to  restrain  the  use 
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of  the  plaintiff's  trade-mark,  bat  refused  an  account  of  the  profits,  because 
of  the  laches. 

In  the  former  case,  the  general  principle  was  stated,  that  ^^  if  you  induce 
another  to  lay  out  money  by  keeping  back  a  right  which  you  intend  at 
some  future  time  to  assert,  you  may  induce  him  to  incur  serious  expendi- 
ture ;  .  •  .  .  and  ....  if  you  allow  considerable  expenditure  to  be  made, 
you  are  not  allowed  afterward  to  question  the  title  of  the  person  who  has 
made  that  expenditure."  Upon  this  ground,  had  the  facts  warranted  it, 
the  injunction  might  well  have  been  refused,  but  the  vice-chancellor  de- 
clared that  the  rule  did  not  apply  to  the  case  before  him,  as  the  expendi- 
ture was  insufficient.  He  then  proceeded  to  consider  another  and  entirely 
independent  proposition,  viz.,  that  if  you  ask  an  account  of  the  profits,  you 
must  come  into  court  at  once.  Upon  this  he  not  only  denied  the  profits, 
but  dismissed  the  bill,  stating  that  upon  the  whole  evidence  there  was  not 
that  case  of  fraud  made  out  which  would  justify  any  other  result.  It  is 
difficult  here  to  understand  precisely  what  legal  sequence  was  drawn  from 
the  delay,  for  although  this  question  is  fully  discussed,  yet  the  dismissal 
of  the  bill  in  all  its  parts  —  that  is,  as  to  the  injunction  as  well  as  the 
profits  —  is  finally  put  upon  another  ground,  and  that,  too,  a  ground  which, 
understanding  actucd  fraud  to  be  meant,  is  scarcely  tenable.  For  an  in- 
junction was  allowed  in  Millington  v.  Fozy  supra^  although  a  case  of  fraud, 
in  fact,  was  not  made  out ;  also  in  Harrison  v.  Taylor^  supra^  although 
the  scienter  was  not  proved. 

The  case  is  certainly  somewhat  confusing,  and  hardly  an  authority  for 
the  extreme  doctrine  contended  for  with  respect  to  laches.  The  better 
rule  is  that  laid  down  in  Harrison  v.  Taylor^  and  it  is  the  rule  which  has 
prevailed  in  this  counti^. 

In  the  Amoskeag  Manufacturing  Co.  v.  Spear^  supra^  Duer,  J.,  re- 
marked :  ^^  The  consent  of  a  manufacturer  to  the  use  or  imitation  of  his 
trade-mark  by  another  may,  perhaps,  be  justly  inferred  from  his  knowl- 
edge and  silence ;  but  such  a  consent,  whether  express  or  implied,  when 
purely  gratuitous,  may  certainly  be  withdrawn  ;  and  when  implied,  it 
lasts  no  longer  than  the  silence  from  which  it  springs.  It  is,  in  reality, 
no  more  than  a  revocable  license.  The  existence  of  the  fact  may  be  a 
proper  subject  of  inquiry  on  taking  an  account  of  profits,  if  such  an 
account  shall  hereafter  be  decreed ;  but  even  the  admission  of  the  fact 
would  furnish  no  reason  for  refusing  an  injunction." 

This  was  followed  in  QUlott  v.  Esterbrook^  47  Barb.  456.  There  the 
infringement  had  proceeded  for  some  twenty  years.  This  was  generally 
known  to  the  plaintiff,  as  appeared  from  his  ^^  caution,"  but  it  did  not 
appear  that  he  had  discovered  ^^  any  individual  whom  he  could  attack  as 
an  offender."  Judge  Potter  remarked  that  the  legal  effect  of  the  evidence 
was :  (1.)  ^^  That  it  is  no  defence  that  the  fraud  has  been  multiplied ; 
(2.)  that  acquiescence  cannot  be  inferred,  and  it  is  revocable  if  it  could 
be." 

Taylor  v.  Carpenter ^  2  Wood.  &  M.  1,  was  an  action  at  law,  and  conse- 
quently the  rule  there  laid  down  is  not  fully  applicable.  It  is,  however, 
instructive  as  showing  the  views  entertained  upon  this  question  by  a  court 
of  law.  After  holding  that  a  neglect  to  prosecute  because  one  believed 
he  I^mI  AO  rights,  or  from  mere  procrastination,  is  no  defence  at  law  except 


182  THE  AMERICAN  LAW  TIMES  REPORTS.  [April,  1877. 

Vol.  IV.]  Amoskeao  Makufacturihg  Co.  v.  Garner.  [No.  4. 

under  the  statute  of  limitations  pleaded  and  relied  on,  or  under  some 
positive  statute,  Woodbury,  J.,  declares  that  ^^  there  is  something  very 
abhorrent  in  allowing  such  a  defence  to  a  wrong  which  consists  in  coun- 
terfeiting others'  marks  or  stamps,  defrauding  others  of  what  had  been 
gained  by  their  industry  and  skill,  and  robbing  them  of  the  fruits  of  their 
good  name,  merely  because  they  have  shown  forbearance  and  kindness." 

In  a  case  in  equity  between  the  same  parties  (3  Story,  458)  Judge 
Story  took  substantially  the  same  views,  and  his  opinion  was  approved  of 
in  Coats  v.  Holbrooke  2  Sand.  Ch.  R.  586. 

Judge  Woodbury's  language  was  quoted  with  approval  in  Filley  v. 
Fhisett^  44  Mo.  168  (an  equity  case),  and  the  rule  stated  in  The  Amoskeoff 
Manuf.  Co.  v.  Spear  was  reaffirmed  in  our  own  state  (by  the  Albany  gen- 
eral term  of  the  supreme  court)  in  McCardel  v.  Peck^  28  How.  Pr.  R.  120, 
Miller,  J.,  using  this  language :  ^^  A  person  may  undoubtedly  consent  to 
the  employment  of  his  name  for  such  a  purpose ;  but  if  such  consent  be 
purely  gratuitous,  or  unless  there  is  some  valid  agreement  binding  upon 
the  party  who  thus  gives  such  consent,  it  may  be  withdrawn  at  the  pleas- 
ure of  such  party." 

In  the  case  at  bar,  it  is  claimed  that  the  plaintifiE's  laches  extended  over 
a  period  of  nine  years. 

The  proof  upon  this  head,  however,  is  somewhat  vague,  and  certainly 
it  is  not  of  that  clear  and  convincing  character  which  would  justify  a 
court  of  equity  in  shutting  its  doors  against  the  plaintifiE  and  refusing  any 
relief.  Governor  Straw,  the  plaintiff's  agent  or  manager  at  the  works, 
says  that  all  that  was  known  upon  the  subject  of  infringement  was  the 
occasional  receipt  of  a  letter  from  some  party  contemplating  a  purchase 
of  such  prints,  and  that  these  letters  were  immediately  forwarded  to 
Messrs.  Gardner  Brewer  &  Co.,  the  selling  agent  of  the  company.  He 
could  not  give  the  date  when  the  first  letter  was  received,  but  thought  it 
was  probably  some  ten  years  before  his  examination  (which  took  place 
upon  the  10th  of  December,  1875),  though  it  might  have  been  more.  If 
he  was  correct  about  this,  it  would  indicate  that  the  first  notice  was  some- 
time in  the  latter  part  of  the  year  1865,  and  as  this  suit  was  brought  in 
April,  1869,  the  delay  would  be  reduced  to  something  over  three  years. 
It  is  quite  evident  that  the  officers  and  employees  of  the  company  knew 
very  little  about  the  sale  of  the  goods,  and  had  few  if  any  particulars 
respecting  the  infringements.  Indeed,  when  Governor  Straw  was  inter- 
rogated as  to  whether  he  understood  that  the  letters  referred  to  ^*  Amos- 
keag  printSy**  his  reply  was  that  ^^  he  must  have  ;  "  and,  he  added,  ^^  I 
was  so  ignorant  as  not  to  know  but  that  some  of  our  people  put  them  on 
some  class  of  goods.  In  fact  the  manufacture  of  goods  and  sale  of  goods 
are  distinctly  separate,  and  there  is  very  little  connection  with  my  busi- 
ness and  the  selling  house." 

Then  the  treasurer  and  agent  of  the  company  at  Boston  testified  that 
he  first  knew  that  the  defendants  were  using  the  name  ^^  Amoskeag  "  about 
the  time  of  the  commencement  of  this  suit,  adding,  however,  *^  I  don't 
mean  to  say  that  I  may  not  very  often  have  heard  of  it,  but  I  left  that 
entirely  to  the  selling  agents." 

Mr.  Bremer,  one  of  the  firm  of  Gardner  Brewer  &  Co.,  the  selling 
agents,  testified  that  he  could  not  remember  the  date  when  he  first  heard 
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that  Gamer  &  Co.  were  selling  prints  with  the  name  ^'  Amoskeag  "  upon 
them,  but  that  it  was  not  very  long  before  the  commencement  of  this 
action,  but  whether  a  year,  or  six  months,  or  five  years  before  he  could  not 
answer  with  any  degree  of  certainty,  because  his  memory  did  not  serve 
him  in  this  matter. 

Looking  at  all  the  testimony  in  the  case,  there  can  be  no  doubt  that 
the  plaintiff  has  exhibited  a  degree  of  inactivity  which  would  render  it 
inequitable  to  compel  the  defendants  to  account  for  the  profits.  Further, 
it  must  be  conceded  that  Gardner  Brewer  &  Co.  probably  knew  from  the 
beginning  what  was  being  done  by  the  defendants,  but  that  fact  is  not 
esbiblished. 

Neither  upon  the  facts  nor  the  law,  therefore,  has  a  case  been  made 
oat  which  would  justify  a  dismissal  of  the  complaint. 

In  the  first  place,  there  are  none  of  the  features  of  an  estoppel.  The 
plaintiff  did  not  induce  another  to  incur  serious  expenditure,  by  keeping 
back  a  right  which  it  intended  at  some  future  time  to  assert.  Here  the 
expenditure  was  confessedly  limited  to  the  mere  printing  of  the  labels. 

In  the  next  place,  the  plaintiff  is  not  only  seeking  to  enjoin  the  appli- 
cation of  its  trade-mark,  but,  as  we  have  seen,  the  unlawful  use  of  its 
name.  It  might  well  be,  in  the  case  of  a  mere  mark,  that  the  court 
would  say  to  the  grossly  negligent  suitor :  The  question  of  your  right  to 
restrain  the  application  of  that  mark  to  a  variety  of  cotton  goods  in  which 
hitherto  you  have  not  dealt,  is  a  sufficiently  close  one.  You  have  solved 
that  question,  adversely  to  yourself,  by  your  extreme  laches.  The  ques- 
tion really  is  not  whether  your  laches  could  prevent  your  obtaining  relief 
against  the  application  pf  your  mark  to  goods  in  which  you  have  dealt, 
and  on  which  you  have  stamped  it.  By  not  moving  sooner,  you  have  in 
effect  admitted  that  you  never  intended  to  apply  THAT  MARK  to  the  other 
variety^  and  that  its  application  thereto  by  another  was  a  matter  which 
did  not  concern  you. 

But  such  a  process  of  thought  would  be  inapplicable  to  an  effort  like 
the  present,  for  laches  can  never  have  the  effect  of  a  concession  that  a  per- 
son will  not  extend  the  use  or  the  application  of  his  name^  nor  can  it  con- 
fer upon  the  wrong-doer  the  right  to  build  up  and  establish  a  business  in 
another's  name. 

There  is  still  another  reason,  and  that  is,  that  the  defendants  will  not 
suffer  any  considerable  loss  by  refraining  from  the  use  of  the  word  ^^ Amos- 
keag.'' They  have  not  built  up  any  special  business  by  its  use.  The 
term  *^  Amoskeag  prints  "  has  no  peculiar  significance,  as  it  has  been 
applied  by  them.  The  fluctuations  of  its  use  have  9,lready  been  adverted 
to.  If  the  defendants  had  consistently  applied  it  to  some  one  style  of 
prints,  until  buyers  had  learned  to  purchase  without  examination,  at  least 
as  to  quality,  there  would  be  plausibility  in  the  complaint  on  this  head. 
But  the  fact  is,  that  the  defendants  manufacture  every  year  an  immense 
quantity  of  prints  to  which,  as  may  suit  their  convenience  or  the  exigen- 
cies of  their  trade,  they  apply  from  time  to  time,  quite  a  number  of  differ- 
ent names.  Sometimes  they  drop  old  names  and  take  new,  again  they 
apply  old  names  to  new  uses,  and  vice  versa.  The  point  is  the  satisfac- 
tory disposition  of  the  great  bulk  of  their  annual  stock  ;  it  is  immaterial 
under  what  names  or  tickets.     Even  when  the  preliminary  injunction  in 
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this  case  was  served,  its  injury*  which  at  the  time  was  greatly  exagger- 
ated, consisted  simply  in  the  necessity  for  the  removal  of  Amodceag 
tickets  and  the  sale  of  the  goods  under  tjie  defendants*  own  name. 

This,  too,  is  a  sufficient  answer  to  the  suggestion  that,  should  the  plain- 
tiff take  advantage  of  the  occasion  to  extend  its  industry  to  the  produc- 
tion of  calicoes,  it  would  necessarily  involve  the  appropriation  ^^  of  the 
fruits  of  the  defendants'  industry,  ^U,  and  capital."  On  the  contrary, 
the  plaintiff  would  have  to  contend  against  and  surmount  the  difficulties 
resulting  from  the  manner  in  which  the  defendants  have  applied  the  word 
^^  Amoskeag  ;  "  and  it  would  probably  secure  the  same  high  and  steady 
position  for  its  prints  which  it  has  for  its  other  cotton  goods  more  readily 
and  speedily  if  the  defendants  had  never  used  the  word. 

There  is,  therefore,  no  just  reason  why  the  injunction,  at  least,  should 
be  refused,  upon  the  ground  of  laches. 

It  was  properly  refused,  pefidente  lite.  The  plaintiff's  case  was  not  so 
clear  as  to  warrant  the  interference  of  the  court  before  the  hearing  upon 
the  pleadings  and  proofs.  As  to  the  correctness  of  that  interlocutory  de- 
cision, there  can  scarcely  be  two  opinions;  that  is,  as  to  the  result. 
Much  of  the  reasoning  upon  the  general  merits  of  the  case  was  unneces- 
sary, and  it  certainly  is  not  binding  upon  the  special  term,  sitting  to  try 
the  issues,  especially  as  the  facts  fairly  deducible  from  the  testimony  now 
before  the  court  differ  in  many  respects  from  what  appeared  in  the  ex 
parte  affidavits  read  upon  the  motion. 

There  must,  therefore,  be  judgment  for  the  plaintiff,  enjoining  the  de- 
fendants from  the  use  of  the  word  ^^  Amoskeag,"  but  without  damages  or 
account  of  profits,  and,  under  all  the  circumstances  of  the  case,  without 
costs. 


SUPREME  COUBT  OF  THE  UNITED  STATES. 

[QcTOBER  Term,  1876.] 

WHETHER  OONTRAOT  IS  ITSURIOUS,  A  QUESTION  01"  FACT.  —  LEX  LOCI 

OONTBAGTUS. 

COCKLE  V,  FLACK. 

1.  Where  a  commission  merchant  in  Baltimore  advanced  to  a  pork  packer  in  Peoria 
$100,000,  for  which  be  was  to  receive  interest  at  the  rate  of  10  per  cent,  per  annum, 
and  a  fixed  commission  for  the  sale  of  the  product,  to  be  paid  whether  it  was  sold  by 
the  commission  merchant  or  not,  it  was  properly  left  to  the  jury  to  decide,  on  all  the 
facts,  whether  or  not  the  commissions  were  a  cover  for  usury,  or  were  an  honest  con- 
tract for  commission  business,  in  connection  with  use  of  money. 

2.  The  express  agreement  of  ten  per  cent,  is  not  usurious,  because  lawful  in  Illinois, 
though  not  so  in  Maryland. 

In  error  to  the  circuit  court  of  the  United  States  for  the  Northern  Dis- 
trict of  lUinois. 

Mr.  Justice  Miller  deliyered  the  opinion  of  the  court. 
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Plaintiffs  in  error  were  engaged  in  the  business  of  packing  pork  in  Peo- 
ria, Illinois,  and  the  defendants  were  commission  merchants  at  Baltimore, 
in  the  fall  of  1872,  when  the  contract  was  made  which  is  the  foundation 
of  this  suit.  There  had  been  transactions  between  the  parties  the  previous 
year  in  the  line  of  their  business,  and  with  reference  to  the  packing  busi- 
ness of  the  approaching  season  this  agreement  was  made  by  letter.  The 
substance  of  it  is  that  defendants  should  advance  to  plaintiffs,  as  it  was 
needed,  the  sum  of  $100,000,  which  they  were  to  invest  in  the  hog  product, 
at  the  rate  of  80  per  cent,  of  the  money  so  advanced,  and  20  per  cent,  of 
the  money  put  into  the  purchase  by  plaintiffs.  Defendants  were  to  have 
interest  on  the  money  advanced  at  die  rate  of  10  per  cent,  per  annum. 
The  product  was  to  be  shipped  to  them  for  sale,  and  they  were  to  have 
2i  per  cent,  commission  on  the  amount,  if  sold  within  sixty  days,  and  1 
per  cent,  commission  for  every  thirty  days  it  was  carried  thereafter.  The 
contract  gave  to  plaintiffs  the  right  to  sell  for  themselves  without  sending 
to  defendants,  but  the  latter  were  to  have  their  commissions  all  the  same. 

When  the  product  had  all  been  sold  out,  and  an  account  rendered,  a 
balance  was  found  to  be  due  defendants,  for  which  they  brought  this  suit 
and  recovered  a  judgment  of  $7,054.48. 

It  appears  by  the  bill  of  exceptions  that  this  balance  was  mainly  if  not 
wholly  made  up  of  the  commissions  charged  on  sales  not  made  by  de- 
fendants, of  products  which  never  came  to  their  possession,  and  the  re- 
covery was  resisted  on  the  sole  ground  that  these  commissions  were  a 
device  to  cover  usurious  interest. 

The  charge  of  the  court  to  the  jury  on  this  point  was  to  the  effect  that 
the  transaction  was  not  necessarily  usurious ;  that  defendants  being  en- 
gaged in  the  commission  business,  which  required  the  use  of  money,  might 
loan  their  money  at  lawful  rates  of  interest  to  such  parties,  and  on  such 
terms,  that  it  would  bring  to  them  also  the  business  which  would  grow  out 
of  the  investment  of  it ;  that  if  the  contract  was  made  only  with  the 
honest  pur]30se  of  securing  in  addition  to  interest  the  profits  incidental  to 
handling  the  product  as  commission  merchants,  it  was  not  usurious ;  that 
on  the  other  hand  such  a  contract  might  be  used  as  a  mere  evasive  device 
to  cover  usurious  interest,  and  it  left  it  to  the  jury  to  say  from  all  the  cir- 
cumstances whether  this  were  so.     * 

There  can  be  no  question*  that,  on  the  general  doctrine  as  to  the  line 
which  marks  the  division  between  an  honest  transaction  and  a  usurious 
cover,  the  charge  of  the  court  was  correct,  and  that  it  is  in  this  class  of 
cases  the  province  of  the  jury,  in  jury  trials,  and  of  the  chancellor  in  suits 
in  equity,  to  determine  on  a  full  consideration  of  all  the  facts  whether  it 
be  the  one  or  the  other. 

But  counsel  for  plaintiffs  argue  that  as  to  these  commissions,  which  de- 
fendants never  earned  by  sale  of  the  property,  or  by  handling  it,  and  as  to 
which  they  were  put  to  no  cost  or  inconvenience,  there  can  be  no  other 
consideration  but  the  use  of  the  money,  and  they  are  necessarily  usurious. 

It  must  be  confessed  that  the  argument  has  much  force.  But  we  are 
of  opinion  that  it  is  not  so  conclusive  that  the  court  ought  to  have  held  as 
matter  of  law  that  it  was  usury. 

It  is  to  be  considered  that  defendants  were  engaged  in  a  business  which 
was  Intimate,  and  in  which  both  custom  and  sound  principle  authorized 
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the  joint  use  of  their  money  and  their  personal  service,  increased  in  value 
by  their  character  for  integrity  and  experience.  To  both  these  sources 
they  looked  for  their  profits,  and  they  were  necessarily  united. 

It  was  a  necessity  of  their  trade,  and  it  was  lawful  for  them  while  loan- 
ing their  money  at  a  specified  rate  of  interest,  to  stipulate  with  the  parties 
to  whom  it  was  loaned  for  the  incidental  advantages  of  acting  as  commis- 
sion merchants  for  the  sale  of  the  property  in  which  the  money  was  to  be 
invested  by  the  borrower.  They  had  the  right  also  to  require  as  a  condi- 
tion of  the  loan  that  it  should  be  invested  in  such  property  as  would  re- 
quire their  services  in  selling  and  handling  it.     All  this  is  admitted. 

We  see  no  reason  why  the  parties  could  not  go  a  step  further,  and  stip- 
ulate that  if  for  any  reason  operating  in  the  interest  of  the  borrower  he 
should  prefer  to  become  his  own  broker  or  commission  merchant,  or  to  sell 
at  home,  he  should  pay  the  commission  which  the  other  had  a  right  to 
contract  for  and  receive.  Like  the  port  pilot,  and  other  instances,  they 
were  ready  and  willing  to  perform.  They  had  a  place  of  business,  clerks, 
and  their  own  time  and  skill,  ready  to  devote  to  the  plaintiffs'  business. 
In  that  business  they  had  a  large  pecuniary  interest.  They  had  loaned 
their  money  without  requiring  any  other  security  than  the  obligation  of 
the  other  party,  except  that  which  might  arise  from  the  property  coming  to 
their  hands.  To  make  this  property  a  sufficient  security  the  contract  re- 
quired of  the  plaintiffs  that  they  should  invest  in  the  same  property  $20 
of  their  own  money  to  every  $80  borrowed  of  defendants.  The  relin- 
quishment of  this  right  to  control  the  sale  of  the  property  was  a  good 
consideration  for  the  commissions  which  they  would  have  made  if  they 
had  sold  it. 

While  it  was  possible  to  make  such  a  transaction  a  mere  cover  for 
usury,  it  was  at  the  same  time  possible  that  the  contract  was  a  fair  one,  in 
aid  of  defendants'  business,  a  business  in  which  they  were  actually  and 
largely  engaged,  and  in  which  lending  money  was  the  mere  incident  and 
not  the  main  pursuit. 

It  was,  therefore,  properly  left  to  the  jury  to  say  whether,  under  all  the 
circumstances,  it  was  or  was  not  a  usurious  transaction,  under  instruction 
to  which  we  can  see  no  objection. 

We  do  not  think  the  express  reservation  of  ten  per  cent,  interest  makes 
the  contract  usurious,  because  the  law  of  Maryland  forbids  more  than  six. 
The  contract  was  quite  as  mucH  an  Illinois  contract,  where  ten  per  cent, 
is  lawful,  as  a  Maryland  contract,  and  the  former  is  the  law  of  the  forum. 
The  ruling  of  the  court  below  was  in  accord  with  what  this  court  had 
held  in  Andrews  v.  Pond^  18  Peters,  65. 

The  jvdgmenit  of  the  circuit  court  i9  affirmed. 
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SUPREME   COUBT    OF   NEW  HAMPSHIRE. 

(To  appear  in  57  N.  H.) 

PRINCIPAL  AND  AGENT.  —  ESTOPPEL  BY  PRINCIPAL  TO  DENY  AUTHOR- 
ITY OP  AGENT  TO  SELL. 

NIXON  V.  BROWN. 

The  plaintiff  employed  one  M.  to  buy^  a  horse  for  him.  M.  bought  the  horse,  paying 
for  it  with  the  plaintiff's  money,  and  took  a  bill  of  sale  in  his  own  name.  After- 
wards he  informed  the  plaintiff  of  what  he  had  done,  and  showed  him  the  bill  of  sale; 
but  the  plaintiff  permitted  him  to  go  away  with  the  horse  and  bill  of  sale  still  in  his 
possession.  M.  thereupon  went  to  the  defendant, .  who  had  no  knowledge  of  the 
agency,  showed  him  the  bill  of  sale,  sold  him  the  horse  for  cash,  and  absconded. 
Heldf  that  the  plaintiff  could  not  recoYer  in  an  action  of  trover  for  the  horse. 

One  Charles  Mason,  who  resided  in  Whitefield,  N.  H.,  purchased  the 
horse  in  question  of  one  Hubbard,  who  resided  in  Dalton,  N.  H.,  for  the 
plaintiff,  who  furnished  the  money  ($95.00)  to  Mason  to  pay  for  the 
same.  Mason  did  not  disclose  to  Hubbard  that  he  was  purchasing  for 
the  plaintiff,  but,  on  the  contrary,  gave  Hubbard  to  understand  that  he 
was  acting  for  himself,  and  took  a  bill  of  sale  of  the  horse  from  Hub- 
bard to  himself.  Afterwards  Mason  informed  the  plaintiff  that  he  had 
made  the  purchase,  and  showed  him  the  bill  of  sale,  and  told  him  he 
could  give  him  a  bill  of  sale,  and  that  would  make  it  all  right,  but  did 
not  do  so ;  and  it  was  then  arranged  that  Mason  should  bring  the  horse 
to  the  plaintiff  on  the  following  Monday  —  this  being  on  Saturday ;  and 
it  was  further  arranged  that  Mason,  after  he  had  brought  the  horse  to  the 
plaintiff,  should  take  him  and  keep  him,  and  drive  him  to  better  break 
him.  Mason  never  brought  the  horse  to  the  plaintiff,  but  on  Tuesday  — 
having  previous  to  said  Saturday  showed  the  horse  to  the  defendant,  who 
was  then  stopping  at  Whitefield,  and  represented  to  the  defendant  that 
he.  Mason,  owned  him  —  he  showed  the  defendant  the  bill  of  sale  from 
Hubbard,  and  finally  sold  the  horse  to  the  defendant,  and  received  in 
payment  $75.00,  and  then  left  for  parts  unknown.  The  report  of  the 
referee  to  whom  the  case  was  sent  was  to  this  effect. 

Both  parties  moved  for  judgment,  and  the  court  ordered  judgment  for 
the  plaintiff,  to  which  the  defendant  excepted. 

Ladd,  J.  I  am  of  opinion  that  the  defendant's  exceptions  in  this  case 
must  be  sustained,  and  that  judgment  should  be  entered  in  his  favor 
upon  the  report  of  the  referee.  The  general  rule,  that  the  possession  of 
goods  by  a  bailee,  or  servant,  gives  him  no  power  to  make  any  disposition 
of  them,  except  by  virtue  of  actual  authority  received  from  the  owner 
(Perley,  J.,  in  Folsom  v.  Batchelder^  22  N.  H.  51),  is  so  well  settled  as 
to  be  quite  elementary.  But  there  are  several  exceptions  to  this  rule, 
quite  as  well  settled,  and  quite  as  well  understood  as  the  rule  itself.  One 
relates  to  money,  bank  bills,  checks,  and  notes  payable  to  the  bearer,  or 
transferable  by  delivery.  The  cases  establishing  this  exception,  com- 
mencing, perhaps,  with  Miller  v.  Race^  1  Burr.  452,  are  very  numerous. 
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and  quite  uniform.  Another  exception,  in  England,  relates  to  sales  in 
market  overt.  But  as  we  have  no  markets  overt  in  this  state  (^Bryant  v. 
WhitcheVy  52  N.  H.  158),  that  exception  has  no  existence  here.  Another 
is  where  the  possession  of  the  bailee,  from  the  nature  of  his  employment, 
implies  an  authority  to  sell,  —  as,  when  goods  are  left  with  an  auctioneer 
or  factor,  a  sale  by  such  bailee,  though  he  had  no  actual  authority,  will 
bind  the  owner.  Perley,  J.,  in  Folsqm  v.  Batchelder^  supra^  p.  61,  and 
cases  cited.  The  reason  given  for  this  last  exception  is,  that  the  owner 
has  allowed  the  bailee  in  possession  to  hold  out  the  appearance  of  an 
authority  to  sell,  which  would  deceive  and  defraud  the  fair  purchaser  if 
the  law  allowed  the  validity  of  the  sale  to  be  questioned.  This  state- 
ment of  the  reason,  thus  clearly  and  succintly  given  by  the  late  Chief 
Justice  Perley,  suggests  the  ground  of  my  decision  in  this  case.  The 
facts,  specially  stated  bv  the  referee,  show  most  clearly  to  my  mind  that 
the  plaintifiE  allowed  Mason,  while  he  retained  possession  of  the  horse, 
to  hold  out  the  appearance  of  ownership  in  himself,  and  so  of  an  author- 
ity to  sell,  which  would  deceive  and  defraud  a  fair  purchaser  if  the  law 
permitted  the  validity  of  the  sale  to  be  questioned 

At  the  argument  Mr.  Carpenter  (counsel  for  plaintiff)  put  this  sup- 
posed case :  A  having  sold  his  horse  to  B,  delivers  the  animal,  together 
with  a  bill  of  sale  running  to  B,  to  his  servant  or  agent,  to  be  carried  to 
the  vendee.  But  the  servant  on  the  way,  finding  a  customer  for  the  horse, 
produces  the  bill  of  sale,  represents  himself  to  be  the  person  there  named 
as  purchaser,  and  sells  the  horse  to  an  innocent  third  person.  Of  coarse 
there  could  be  no  question  of  the  right  of  the  owner  to  recover  his  prop- 
erty, under  that  state  of  facts,  against  such  innocent  purchaser.  The  cases 
covering  this  point  are  numerous,  of  which  Saltus  v.  Everett^  2(^  Wend. 
267,  is  a  good  example.  In  that  case  it  was  held  that  the  purphaser  of 
part  of  a  carm^f  a  vessel  was  not  protected  against  the  claims  of  the 
real  owner,  sdthough  the  purchase  was  made  under  a  bill  of  lading,  reg- 
ular and  fair  on  its  face,  —  it  appearing  on  the  trial  of  the  cause  that  the 
master  of  the  vessel,  in  which  the  goods  were  originally  shipped,  had 
fraudulently^  at  an  intermediate  port,  transshipped  the  goods  into  an- 
other vessel,  and  procured  a  bill  of  lading  in  his  own  name,  which  he 
transferred  to  his  agents,  the  vendors. 

If  the  plaintiff  had  not  been  informed  of  the  fact  that  Mason  had  taken 
a  bill  of  sale  of  the  horse  in  his  own  name,  and  with  that  knowledge 
pemitted  him  to  go  forth  clothed  with  all  the  indicia  of  ownership,  and 
so  completely  armed  for  the  commission  of  a  fraud,  the  case  supposed  in 
argument,  and  that  class  of  cases  of  which  8aitu$  v.  Everett  has  been  re- 
ferred to  as  the  type,  might  have  application.  As  it  is,  I  think  they  do 
not  apply  at  all.  I  regard  this  act  or  omission,  if  it  should  be  called  an 
omission,  of  the  plaintiff  as  decisive  of  the  case ;  and  I  am  therefore  of 
opinion  that  there  should  be  judgment  on  the  report  for  the  defendant. 

Exceptions  sustained. 
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SUPREME   COURT  OF  PENNSYLVANIA. 

[NOVEMBEB,   1876.] 

GBIMINAIi    LAW. — MUBDEB. — IMPETUOUS    TBMPEB.  —  PROVOCATION. 

GREEN  ».  THE  COMMONWEALTH. 

The  ingredients  necessary  to  constitate  murder  in  the  first  degree  having  been  proved, 
the  circumstance  that  the  killing  was  preceded  by  a  verbal  dispute  and  by  violent 
threats  uttered  by  the  deceased  will  not  reduce  the  grade  of  the  offence. 

The  fact  that  an  isolated  part  of  a  charge  may  be  open  to  doubt,  when  read  without  re- 
gard to  the  other  parts  thereof,  is  not  sufficient  ground  for  reversaL 

At  the  trial  below  counsel  for  the  prisoner  requested  the  court,  irUer 
alia^  to  charge :  ^^  That  to  constitute  murder  in  the  first  degree,  there 
most  be  a  design  and  intention  to  kill  at  the  time  the  homicidal  act  is 
committed,  and  this  intention  must  be  a  fully  formed  purpose  to  kill, 
with  so  much  time  for  deliberation  and  premeditation  as  to  convince  the 
jury  that  this  purpose  is  not  the  immediate  result  of  rashness  and  im- 
petuous temper."  The  court  (Sterrett,  P.  J.)  declined  to  affirm  this 
point  as  a  whole,  saying :  ^^  It  is  correct  with  the  exception  of  the  quali- 
fying clause  with  which  it  closes.  To  constitute  murder  of  the  first  de- 
gree, there  must  be  a  design  and  intention  to  kill  at  the  time  of  the 
homicidal  act,  and  this  intention  must  be  a  fully  formed  purpose  to  kill, 
with  sufficient  time  for  deliberation  and  premeditation,  as  already  ex- 
plained in  the  general  charge,  but  the  purpose  to  killj  necessary  to  con- 
stitute murder  in  the  first  degree,  may  sometimes  be  '  the  immediate 
result  of  rashness  and  impetuous  temper.'  A  rash  and  impetuous  tem- 
per is  no  excuse,  unless  it  has  been  aroused  by  adequate  legal  provocation, 
as  explained  in  the  general  charge,  and  the  intention  to  kill  has  been 
formed  in  the  heat  of  passion  thus  generated."  The  learned  judge 
charged,  tjUer  alia^  as  follows:  ^^  All  murder,  not  of  the  first  degree,  is 
necessarily  murder  of  the  second  degree,  and  includes  all  unlawful  irilling 
under  circumstances  indicating  depravity  of  heart,  and  a  disposition  of 
mind,  r^ardless  of  social  duty,  where  no  intention  to  kill  exists  or  can 
leasonably  be  inferred.  Therefore  in  all  cases  of  murder,  if  no  intention 
to  kill  can  be  inferred  or  collected  from  the  circumstances,  the  verdict 
mast  be  murder  of  the  second  degree. 

*'*'  Mandaughter  may  be  defined  to  be  the  unlawful  killing  of  another 
without  malice,  express  or  implied,  which  may  be  voluntarily  done  in  a 
sudden  heat  of  passion,  or  involuntarily,  in  the  commission  of  an  unlawful 
act.  Voluntary  manslaughter  often  so  nearly  approaches  murder  that  it 
is  necessary  to  distinguish  it  clearly.  The  diSerenoe  is  this :  man- 
slaughter is  never  attended  by  legal  malice  or  depravity  of  heart,  that 
condition  or  frame  of  mind  before  spoken  of,  exhibiting  wickedness  ^of 
disposition,  recklessness  of  consequences,  or  cruelty.  But  being  some- 
times a  wilful  act,  as  the  term  voluntary  denotes,  it  is  necessary  that  the 
circumstances  should  take  away  every  evidence  of  cool  depravity  of  heart 
or  wanton  cruelty.     Therefore  to  reduce  an  intentional  blow,  stroke,  or 
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wounding,  resulting  in  death,  to  voluntary  manslaughter,  there  must  be 
sufficient  cause  of  provocation,  and  a  state  of  rage  or  passion,  without 
time  to  cool,  placing  the  accused  beyond  the  control  of  bis  reason  and 
suddenly  impelling  him  to  the  commission  of  the  deed.  If  any  of  these 
be  wanting,  —  if  there  be  provocation  without  passion,  or  passion  without 
legal  provocation,  —  or  if  there  be  time  to  cool  and  reason  has  resumed  its 
sway,  the  killing  will  be  murder.  But  it  is  not  every  cause  of  provoca- 
tion that  is  regarded  as  sufficient  or  legal.  Insulting  or  scandalous  words 
are  not  sufficient  cause  of  provocation ;  nor  are  actual  indignities  to  the 
person  of  a  slight  and  trivial  nature.  Whenever  the  act  evidences  a 
deadly  revenge,  and  not  the  mere  heat  of  blood ;  whenever  it  is  the  result 
of  a  devilish  disposition,  and  not  merely  the  frenzy  of  rage,  it  is  not  man- 
slaughter, but  murder.  Passion  arising  from  adequate  legal  provocation 
is  evidence  of  the  absence  of  malice." 

The  jury  found  the  prisoner  guilty  of  murder  in  the  first  degree,  and 
sentence  of  death  was  pronounced  accordingly. 

The  defendant  took  this  writ,  assigning  for  error,  inter  alia^  that  "  the 
record  and  evidence  failed  to  show  that  the  ingredients  necessary  to  con- 
stitute murder  in  the  first  degree  were  proven  to  exist ;  "  and  the  refusal 
of  the  court  to  affirm  the  latter  part  of  the  above  point. 

J,  C.  Oraham  ^  J,  H.  Baldwin^  for  plaintiff  in  error. 

T,  M.  Bayne  ^  E.  A.  Montooth^  contra. 

Agnsw,  C.  J.  Upon  a  careful  examination  of  the  evidence  in  this 
case,  we  find  that  all  '^  the  ingredients  necessary  to  constitute  murder  in 
the  first  degree  were  proved  to  exist."  The  prisoner  and  the  deceased 
had  been  upon  bad  terms,  and  involved  in  litigation  immediately  before 
the  homicide.  The  former,  on  the  next  morning  after  the  lawsuit,  had 
threatened  the  life  of  the  latter.  In  the  evening  of  the  killing  he  stopped 
before  the  door  of  the  house  where  the  deceased  was  sitting  at  supper, 
and  asked  the  latter  what  he  was  going  to  do  about  the  potatoes  —  a  sub- 
ject of  difficulty  between  them.  This  led  to  an  angry  altercation,  the 
deceased  using  bad  language,  and  threatening  to  give  the  prisoner  a  good 
pounding.  The  prisoner  having  started  up  the  road  towards  home,  saying 
he  would  bring  suit  next  day,  the  deceased  ran  back  to  the  fireplace, 
picked  up  a  poker,  and  running  out  of  the  house,  called  to  the  prisoner  to 
come  back,  saying  if  he  came  he  would  not  go  away  alive.  The  prisoner 
then  being  some  yards  up  the  road,  said,  ^^  I  will  come,"  and  started  to- 
wards the  deceased,  and,  before  reaching  him,  levelled  at  him  a  gun  he 
had  been  carrying  in  his  hands.  The  latter  said,  ^'  Shoot  if  you  want  to." 
At  the  same  instant  the  report  and  flash  of  the  gun  were  heard  and  seen. 
The  deceased  fell  near  the  spot  where  he  stood  before  the  house;  the 
sound  of  a  heavy  blow  was  heard,  and  very  soon  the  prisoner  started  off 
towards  home.  The  deceased  was  found  with  a  large  gash  in  his  head ;  a 
piece  of  the  gun-barrel,  about  one  foot  long,  was  shortly  afterwards  found 
near  by ;  and  the  broken  gun  carried  off  by  the  prisoner  found  at  his  house 
on  the  same  evening.  No  one  saw  the  blow  struck,  yet  the  sound  of  it, 
the  broken  piece  near  the  spot,  the  fractured  gun,  and  the  cut  in  the  head 
of  the  deceased,  leave  no  doubt  of  the  fact.  Nor  is  it  very  material  where 
and  how  precisely  the  blow  was  struck,  as  the  evidence  beyond  question 
proves  that  the  gun  was  fired  before  the  prisoner  reached  the  deceased, 
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and  the  bullet  wound  was  the  undoubted  cause  of  death.  Still  the  fact 
of  the  blow  is  important  in  determining  the  state  of  the  prisoner's  mind, 
and  his  disposition  towards  the  deceased.  Had  the  conflict  and  the  blow 
occurred  before  the  shooting,  a  different  case  would  have  been  presented, 
bearing  on  the  prisoner's  state  of  mind  and  intention.  But  here  one 
whose  mind  had  before  been  inflamed  toward  the  deceased,  who  had 
threatened  him,  levelled  a  loaded  gun  and  fired  at  him,  at  some  distance 
and  before  the  latter  had  committed  an  assault  upon  him,  or  could  have 
reached  him  with  the  poker  held  -in  his  hand,  and  found  still  in  it  when 
carried  into  the  house.  It  is  evident,  therefore,  that  there  was  ample 
time  for  the  prisoner  to  frame  in  his  mind  the  deliberate  purpose  to  shoot 
the  deceased,  and  to  carry  this  intent  out,  by  levelling  his  gun  and  dis- 
charging it,  when  told  to  shoot.  It  is  no  doubt  true  that  he  was  also 
irritated  by  the  very  bad  language  of  the  deceased,  but  this  was  no  suffi- 
cient cause  of  provocation  for  taking  life ;  while  the  turning  back  of  the 
prisoner  when  called  to  come  back,  his  expression  as  he  turned,  —  ^^  God 
damn  your  wicked  heart,  I  have  been  waiting  for  that," —  walking  back 
towards  the  deceased,  levelling  the  gun  at  him,  and  shooting  at  the  instant 
the  deceased  told  him  to  shoot,  all  evidence  a  sufficient  time  to  act  delib- 
erately, and  not  under  a  sudden  gust  of  passion,  tearing  up  reason  by  the 
roots  and  urging  him  on  to  a  rash  and  thoughtless  deed.  These  facts, 
tc^ether  with  the  previous  state  of  the  prisoner's  feelings  toward  the 
deceased  (his  half  brother),  clearly  presented  a  case  where  the  ingredients 
of  murder  in  the  first  degree  were  proved  to  exist,  and  therefore  must  be 
submitted  to  the  jury  for  their  judgment.  Nor  can  we  say  that  there  was 
such  a  strong  and  reasonable  doubt  of  their  existence  as  to  require  an 
acquittal. 

But  one  other  assignment  of  error  is  worthy  of  notice.  The  prisoner's 
first  point  is,  that  to  constitute  murder  in  the  first  degree,  there  must  be  a 
design  and  intention  to  kill  at  the  time  the  homicidal  act  is  committed, 
and  this  intention  must  be  a  fully  formed  purpose  to  kill,  with  as  much 
time  for  deliberation  and  premeditation  as  to  convince  the  jury  that  this 

Surpose  is  not  the  immediate  result  of  rashness  and  impetuous  temper. 
'he  answer  affirmed  the  point  in  its  own  language  nearly,  and  the  judge 
added,  ^^  but  the  purpose  to  kill,  necessary  to  constitute  murder  in  the  first 
degree,  may  sometimes  be  ^  the  immediate  result  of  rashness  and  impetuous 
temper.'  A  rash  and  impetuous  temper  is  no  excuse,  unless  it  has  been 
aroused  by  adequate  legal  provocation,  as  explained  in  the  general  charge, 
and  the  intention  to  kill  has  been  formed  in  the  heat  of  passion  thus  gen- 
erated." The  first  clause  of  the  qualification  is  perhaps  doubtful ;  yet  in 
view  of  the  whole  sentence  and  of  the  reference  to  the  explanation  given 
in  the  general  charge,  relating  to  the  crime  of  manslaughter  as  an  offence 
committed  under  provocation  and  passion,  we  are  led  to  believe  that  the 
qualification  contained  in  the  answer  was  intended  to  guard  the  jury 
against  a  mistake  by  which  they  might  reduce  the  offence  from  murder 
to  manslaughter  in  the  absence  of  a  legal  provocation,  there  being  a  seem- 
ing provocation  in  the  bad  language  of  the  deceased.  In  this  view  we 
•may  reasonably  conclude  that  the  jury  were  not  misled  by  the  seeming 
inaccuracy  of  the  first  clause  in  the  qualification  of  the  answer.  The  gen- 
eral charge  correctly  set  before  the  jury  the  distinctions  in  regard  to  horai- 
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cide,  and  drew  their  attention  to  the  difference  between  murder  and  man- 
slaughter. The  point,  however,  was  not  intended  to  bring  this  distinction 
into  view,  but  rather  the  frame  of  mind  necessary  to  the  commission  of 
murder  in  the  first  degree,  that  is,  the  deliberation  and  premeditation 
which  the  act  of  assembly  makes  essential  to  the  crime  of  murder  in  the 
first  degree.  So  far  as  impetuous  rage  and  rashness,  followed  by  the  im- 
mediate act  which  takes  away  life,  tend  to  deprive  the  prisoner  of  delib- 
eration and  premeditation,  and  to  reduce  the  homicide  from  murder  in 
the  first  to  murder  in  the  second  degree,  the  point  was  pertinent;  for 
it  was  for  the  jury,  judging  upon  the  evidence,  to  determine  whether  the 
act  was  a  result  of  a  deliberate  and  premeditated  purpose  to  kill.  The 
time  may  be  short,  yet  a  jury  may  find  that  the  fuUy  conscious  purpose 
to  kill  existed.  Yet  if,  on  the  other  hand,  by  reason  of  the  shortness  of 
the  time,  and  the  presence  of  great  rage  produced  on  the  instant,  and  in 
a  moment  of  impetuous  temper  a  blow  is  given,  a  jury  may  be  convinced 
that  it  was  not  the  result  of  a  fuUy  formed  purpose  to  kill,  but  of  a  rash 
and  hasty  impulse,  with  scarcely  a  consciousness  of  any  purpose  except  to 
do  bodily  harm  to  the  object  of  wrath.  Hence,  though  the  absence  of  a 
legal  provocation  may  prevent  the  reduction  of  the  crime  from  murder  to 
manslaughter,  the  want  of  the  deliberation  and  premeditation  required  by 
the  law  may  reduce  the  grade  of  the  murder  from  the  first  to  the  seoond 
degree.  If  therefore  the  learned  judge  intended  the  qualification  in  his 
answer  to  the  first  point  to  apply  to  the  point  itself,  it  would  be  inaccu- 
rate. But  his  reference  to  his  general  charge  convejrs  the  impression  that 
he  intended  only  to  guard  the  jury  against  a  misapprehension,  reducing 
the  offence  to  manslaughter  in  the  absence  of  a  legal  provocation.  This 
acquires  strength  when  we  remember  the  facts  of  the  homicide.  The 
prisoner  returned  at  the  call  of  the  deceased,  and  before  reaching  him, 
levelled  his  gun  and  fired,  and  this  too  after  the  expression,  ^^  God  damn 
your  wicked  heart,  I  have  been  waiting  for  that,"  excited  by  the  call.  No 
doubt  he  was  angry  and  provoked  by  the  threats  of  the  deceased ;  but  his 
anger  was  the  offspring  of  hate  and  revenge,  and  not  of  that  hasty  and 
impetuous  rage  which  for  the  instant  dethrones  reason,  and  impels  to  the 
commission  of  an  act  of  violence  with  scarcely  a  consciousness  of  its  own 
real  purpose.  To  use  the  language  in  DrurrCB  ca$e^  8  P.  F.  Smith,  16, 
the  law  regards,  and  the  jury  must  find  the  actual  intent,  that  is,  the 
fully  formed  purpose  to  kill,  with  so  much  time  for  deliberation  and  pre- 
meditation as  to  convince  them  that  this  purpose  is  not  the  immediate 
offspring  of  rashness  and  impetuous  temper,  and  that  the  mind  has  become 
fully  conscious  of  its  own  design.  If  there  be  time  to  frame  in  the  mind 
fully  and  consciously  the  intention  to  kill,  and  to  select  the  weapon  or 
means  of  death,  and  to  think  and  know  beforehand  (though  the  time 
be  short)  the  use  to  be  made  of  it,  there  is  time  to  deliberate  and  pre- 
meditate. 

Upon  the  whole  case  we  discover  no  substantial  error.  The  judgment 
of  the  Court  of  oyer  and  terminer  is  affirmed,  and  it  is  ordered  that  the 
record  be  remitted  for  the  purpose  of  execution. 
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bupbeme  court  of  the  united  states. 

[March,  1877.] 

municipal  bonds.  —  the  validity  of  a  municipal  bond  depend- 
ent upon  the  validity  op  the  act  under  which  it  is  issued. 

TOWN  OF  OTTAWA  w.  PERKINS. 
SUPERVISORS  OF  KENDALL  CO.  v.  POST. 

Actions  were  brought  upon  certain  bonds  issued  b^  plaintiffs  in  error,  the  town  of  Ottawa 
and  Kendall  County^.  Evidence  was  offered  in  the  court  below  that  the  statutes  in 
pursuance  of  which  the  bonds  had  been  issued,  had  not  been  passed  in  the  exact  form 
and  manner  prescribed  by  the  state  Constitution.  The  testimony  was  excluded,  the 
court  holding  that  the  facts  showed  that  the  holder  of  the  bonds  was  a  bond  fide  pur- 
chaser without  notice  of  any  objection  to  their  validity;  that  the  first  installment  of  in- 
terest had  been  paid  at  maturity;  that  the  law  had  been  duly  published  among  the 
printed  statutes  of  the  state;  and  that  the  defendant  was,  therefore,  estopped  from 
offering  any  evidence  that  the  law  was  not  passed  according  to  the  provisions  of  the 
Constitution.  Held^  that  this  view  was  erroneous;  that  there  can  be  no  estoppel  in  the 
way  of  ascertaining  the  existence  of  a  law ;  and  that  as,  under  the  decisions  of  the  state 
court  of  last  resort,  the  evidence  was  admissible  to  prove  that  the  law  as  published 
was  not  a  law  it  should  have  been  received. 

Watts,  C.  J.,  and  Clifford,  Swaynb,  and  Strong,  JJ.,  dissenting. 

In  error  to  the  circuit  court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  first  of  these  actions  was  brought  by  Perkins,  the  plaintiff  below, 
to  recover  the  amount  due  upon  two  negotiable  bonds  of  the  town  of 
South  Ottawa,  in  the  usual  form,  for  one  thousand  dollars  each,  made 
payable  to  the  Ottawa,  Oswego,  and  Fox  River  Valley  Railroad  Company, 
or  bearer,  in  three  years  from  July  1, 1869,  wibh  coupons  for  the  semi- 
annual payment  of  interest  attached.  They  each  contained  recitals  as 
follows :  — 

^^  This  bond  is  one  of  a  series  of  20  bonds  bearing  even  date  herewith, 
each  for  the  sum  of  $1,000,  ....  and  is  issued  in  pursuance  of  an 
election  held  in  said  town,  on  the  8th  day  of  October,  1866,  under  and  by 
virtue  of  a  certain  act  of  the  Legislature  of  the  State  of  Illinois,  approved 
February  18, 1857,  entitled  ^  An  act  authorizing  certain  cities,  counties, 
incorporated  towns,  and  townships  to  subscribe  to  the  stock  of  certain  rail- 
roads,' •  •  .  •  at  which  election  a  majority  of  the  legal  voters  participat- 
ing is  the  same  voted  ^  for  subscription '  to  the  capital  stock  of  said  rail- 
road in  the  sum-  of  twenty  thousand  dollars,  and  to  issue  the  bonds  of  said 
town  therefor ;  and  the  said  election  was  by  the  proper  authorities  duly 
declared  carried  ^  for  subscription,'  previous  application  having  been  made 
to  the  town  clerk  of  the  town,  and  said  clerk  having  called  said  election 
in  accordance  therewith,  and  having  given  due  notice  of  the  time  and 
place  of  holding  the  same,  as  required  by  law  and  the  act  aforesaid." 

The  second  action  was  brought  on  a  bond  issued  by  the  county  of  Ken- 
dall, in  Illinois,  bearing  date  the  4th  day  of  May,  18t>9,  in  aid  of  the  same 
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railroad,  and  by  virtue  of  the  same  act  of  the  legislature,  and  containing 
substantially  the  same  recitals,  miUati$  mtUandis^  as  those  in  the  Ottawa 
bonds,  except  that  the  election  authorizing  the  issue  of  the  bonds  is  stated 
to  have  been  held  on  the  80th  day  of  March,  1869.  The  facts  in  the  two 
cases  are,  in  other  respects,  substantially  the  same: 

'  The  only  authority  claimed  for  issuing  these  bonds  is  the  act  referred 
to  in  the  above  recital  therein.  If  no  such  act  was  ever  passed  by  the  Leg- 
islature of  Illinois  the  bonds  are  void.  A  municipal  corporation  cannot 
issue  bonds  in  aid  of  extraneous  objects  without  legislative  authority,  of 
which  all  persons  dealing  with  such  bonds  must  take  notice  at  their  peril. 
Pendleton  Co.  v.  Amy,  13  Wall.  304;  Kennicott  v.  SupervisorSy  16  Wall. 
465 ;  St.  Joseph  v.  Rogers,  16  Wall.  659 ;  Coloma  Town  v.  Eaves,  92  U. 
S.  484;  S.  0.  8  Am.  L.  T.  R.  N,  S.  235. 

It  is  insisted  on  the  part  of  the  plaintiffs  in  error  in  these  cases,  that 
the  law  relied  on  for  authority  to  issue  the  bonds  in  question  was  never 

f massed,  no  entry  of  its  passage  appearing  on  the  Journal  of  the  Senate  of 
llinois. 

The  Constitution  of  Illinois,  adopted  in  1848,  contains  the  following  pro- 
visions :  — 

'^  Art.  Ill,  sec.  1.  The  legislative  authority  of  the  state  shall  be  vested 
in  a  general  assembly,  which  shall  consist  of  a  senate  and  house  of  repre- 
sentatives, both  to  be  elected  by  the  people." 

^'  Sec.  8.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
them."   .... 

^^  Sec.  21 On  the  final  passage  of  all  bills,  the  vote  shall  be 

by  ayes  and  noes,  and  shall  be  entered  on  the  journal ;  and  no  bill  shall 
become  a  law  without  the  concurrence  of  a  majority  of  all  the  members 
elect  in  each  house." 

The  Constitution  also  provides  that  all  bills  passed  shall  be  signed  by 
the  speakers  of  the  two  houses,  and  approved  and  siraed  by  the  governor, 
or,  in  case  of  his  refusal,  shall  be  repassed  by  a  majority  elected  to  each 
house.  The  general  laiVs  of  the  state  provide  for  depositing  all  acts  of 
the  legislature,  and  the  original  journals  of  the  two  houses,  in  the  office  of 
the  secretary  of  state,  who  is  charged  with  having  them  printed  ;  and  the 
printed  statute  books  are  made  evidence  of  the  acts  contiuned  therein. 

In  the  construction  of  the  constitutional  provisions  above  recited,  the 
supreme  court  of  Illinois,  by  a  long  course  of  decisions,  has  held  that  it 
is  necessary  to  the  validity  of  a  statute  that  it  should  appear  by  the  l^s- 
lative  journals  that  it  was  duly  passed  in  the  manner  required  by  the  Con- 
stitution. 

As  early  as  1853,  it  was  decided,  in  Spangler  v.  Jacohy,  14  111.  299, 
that  it  was  ^'  competent  to  show  from  the  journals  of  either  branch  of  the 
legislature,  that  a  particular  act  was  not  passed  in  the  mode  prescribed  by 
the  Constitution,  and  thus  defeat  its  operation  altc^ther.  The  Constitu- 
tion requires  each  house  to  keep  a  journal,  and  declares  that  certain  facts, 
made  essential  to  the  passage  of  a  law,  shall  be  stated  therein.  If  those 
facts  are  not  set  forth,  the  conclusion  is  that  they  did  not  transpire.  The 
journal  is  made  up  under  the  immediate  direction  of  the  house,  and  is  pre* 
sumed  to  contain  a  full  and  complete  history  of  its  proceedings.  If  a 
certain  act  received  the  constitutional  assent  of  the  body,  it  will  so  appear 
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on  the  face  of  its  journal.  And  when  a  contest  arises  as  to  whether  the 
act  was  passed,  the  journal  may  be  appealed  to,  to  settle  it.  It  is  the  evi- 
dence of  the  action  of  the  house,  and  by  it  the  act  must  stand  or  fall.  It 
certainly  was  not  the  ^itention  of  the  framers  of  the  Constitution,  that 
the  signatures  of  the  speakers  and  the  executive  should  furnish  conclusive « 
evidence  of  the  passage  of  a  law.  The  presumption  indeed  is,  that  an  act 
thus  verified  became  the  law  pursuant  to  the  requirements  of  the  Consti* 
tution,  but  that  presumption  may  be  overthrown.  If  the  journal  is  lost 
or  destroyed,  the  presumption  will  sustain  the  law,  for  it  will  be  intended 
that  the  proper  entry  was  made  on  the  journal.  But  when  the  journal  is 
in  existence,  and  it  fails  to  show  that  the  act  was  passed  in  the  mode  pre- 
scribed by  the  Constitution,  the  presumption  is  overcome  and  the  act  must 
fell." 

This  case  was  followed,  in  1855,  by  Ihirley  v.  CownJty  of  Logan^  17  111. 
151.  There,  a  law  was  supposed  to  have  been  passed  at  the  session  of 
the  l^islature  in  1853,  for  the  removal  of  the  seat  of  justice  of  Logan 
County,  by  a  vote  of  the  people.  In  the  fall  after,  a  vote  was  taken,  which 
resulted  in  favor  of  the  removal.  Turley  and  his  associates  then  filed 
their  bill  to  restrain  the  county  officers  from  erecting  county  buildings  at 
the  new  location,  on  the  ground  that,  as  appeared  by  the  journal,  the  act 
had  not  been  read  in  the  house  of  representatives  the  full  number  of  times 
required  by  the  Constitution,  and  so  was  no  law.  The  fact  being  as  al- 
leged, the  injunction  was,  in  the  first  instance,  allowed,  but  afterwards, 
in  February,  1854,  the  same  legislature  met  in  extra  session,  and,  on  rec- 
ollection of  members,  and  by  the  manuscript  notes  of  the  clerk,  the  house 
of  representatives  amended  its  journal  so  that  it  showed  the  bill  had  been 
read  the  requisite  number  of  times.  Thereupon,  the  supreme  court,  when 
the  case  came  there,  while  recognizing  fully  the  authority  of  Spangler  v. 
Jacoby^  affirmed  a  decree  dissolving  the  injunction  and  dismissing  the  bill^ 
for  the  reason  that  it  was  within  ^*  the  power  of  the  same  legislature,  at 
the  same  or  a  subsequent  session,  to  correct  its  own  journals,  by  amend- 
ments which  show  the  true  facts  as  they  actually  occurred.^' 

The  same  question  was  also  considered  by  the  same  court  in  Prescott  v. 
The  Trustees  of  the  Illinois  ^  Michigan  Oanal^  19  111.  824,  decided  in 
1867.  There,  Prescott  and  Arnold  were  entitled  to  purchase  at  the  ap- 
praised value,  certain  lots  in  Chicago,  which  had  been  appraised  twice, 
and  the  point  to  be  decided  was  whether  they  should  pay  according  to  the 
first  or  second  appraisal.  The  second  appraisal  was  made  under  a  law 
supposed  to  have  been  passed  February  14,  1861,  but  which  the  journals 
showed  had  never  in  fact  passed  either  branch  of  the  general  assembly. 
Accordingly,  the  court  held,  upon  the  authority  of  Spangler  v.  Jaeohy^ 
that  the  second  appraisal  was  invalid  and  that  the  parties  had  the  right 
to  purchase  under  the  first. 

In  the  case  of  The  Supervisors  of  Schuyler  County  v.  The  People^  25 
HI.  181,  which  came  before  the  court  in  1860,  it  was  objected  that  the 
senate  journal  did  not  show  that  the  bill  incorporating  the  railroad  com- 
pany was  read  three  times  in  that  body  before  it  was  put  on  its  final  pas- 
sage, but  the  court,  while  still  approving  Span^gler  v.  Jacoby^  held  that 
the  Constitution  did  not  require  the  fact  that  the  bill  had  been  read  three 
times  to  be  entered  On  the  journals,  and  consequently,  that  the  validity  of 
the  law  could  not  be  impeached  on  that  ground. 
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In  1864,  in  the  case  of  TJhe  People  ex  reh  Barnes  v.  Starne^  35  111. 
121,  an  application  was  made  for  a  mandamus  to  compel  the  treasurer  of 
the  state  to  countersign,  register,  and  pay  a  warrant  issued  upon  him  in 
favor  of  Barnes,  the  relator,  by  the  auditor  of  public  accounts.  The 
^warrant  was  issued  upon  the  authority  of  what  was  supposed  to  be  a  stat- 
ute of  Illinois,  approved  February  14,  1863,  as  compensation  for  trans- 
porting and  bringing  home  certain  wounded  soldiers  belonging  to  the 
state ;  but  it  being  shown  that  the  journal  of  the  house  of  representatives 
did  not  contain  entries  to  the  effect  that  the  bill  was  passed  by  a  majority 
of  the  members  elect,  or  that  the  vote  was  taken  by  ayes  and  noes  upon 
the  final  passage,  the  mandamus  was  refused.  In  the  opinion  of  the  court 
the  authorities  are  extensively  reviewed  and  the  rulings  in  the  previous 
cases  reaffirmed. 

These  cases  were  all  decided  before  the  issue  of  the  bonds  sued  on  in 
this  case.  But  since  that  time  two  cases  have  arisen  under  the  very  law 
now  in  question,  in  which  the  supreme  court  of  Illinois  has  decided  that  it 
was  never  passed,  and  is  not  an  act  of  the  legislature  of  that  state.  The 
first  of  these  cases,  Ryan  v.  Lynch^  68  111.  160,  was  decided  in  1873. 
Certain  tax-payers  of  the  town  of  Ottawa  sought  to  enjoin  the  tax-col- 
lector from  collecting  a  tax  which  had  been  levied  to  pay  interest  upon 
bonds  issued  in  aid  of  the  Ottawa,  Oswego,  and  Fox  River  Railroad 
Company,  upon  the  ground  that  the  act  under  which  the  bonds  were 
issued,  that  of  February  18,  1857  (the  same  which  is  now  under  consid- 
eration), had  not  been  enacted  in  conformity  with  the  requirements  of 
the  Constitution.  At  the  hearing  in  the  court  below  it  was  proven  that 
the  journal  of  the  senate  did  not  show  that  the  bill  had  ever  passed  that 
body.  Upon  this  proof  the  court,  recognizing  the  authority  of  Spangler 
V.  Jacohy^  and  other  cases  which  followed  it,  granted  the  injunction 
asked  for.  In  the  supreme  court,  on  appeal,  it  was  insisted  that  the  de- 
cree ought  to  be  reversed,  because  the  bondholders  had  not  been  made 
parties.  The  objection  was  overruled  and  the  action  of  the  court  below 
affirmed. 

Following  this  is  the  case  of  Miller  ^  Paddock  y,  Q-oodwin^  7  Chi- 
cago Legal  News,  294,  not  yet  reported  in  the  regular  series  of  the  re- 
ports of  the  state.  It  being  shown  in  this  case,  as  in  Ryan  v.  Lynch^ 
that  the  journals  did  not  contain  the  requisite  evidence  of  the  passage 
of  the  law,  it  was  again  adjudged  invalid.  This  was  in  January,  1875. 
An  effort  was  made  in  this  last  case  to  impeach  the  transcript  of  the  legis- 
lative journals,  but  it  was  unsuccessful.  The  court  repeated  what  it  had 
said  in  the  case  of  Ryan  v.  Lynch^  supra^  using  this  language :  ^^  The  bill 
never  became  a  law,  and  the  pretended  act  conferred  no  power.  It  fol- 
lows that  the  bonds  were  not  merely  voidable,  but  that  they  were  ab- 
solutely void  for  want  of  power  or  authority  to  issue  them ;  and  conse- 
quently no  subsequent  act  or  recognition  of  their  validity  could  so  far 
give  vitality  to  them  as  to  estop  the  tax-payers  from  denying  their  legal- 
ity." This  opinion,  it  is  true,  was  delivered  after  the  trial  of  the  case  now 
before  us.  But  it  goes  to  show  that  up  to  the  very  moment  of  that  trial 
there  had  been  no  vacillation  in  the  state  court  as  to  the  construction  and 
effect  of  the  Constitution  of  Illinois. 

When  the  cases  now  under  consideration  came  on  for  trial  in  May, 
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1874,  the  defendants  below  offered  to  prove,  by  the  journals  of  each 
house  of  the  legislature,  that  there  was  no  entry  in  the  same  of  the^pass- 
age  by  the  senate  of  the  Act  of  February  18, 1857.  The  testimony  was 
objected  to  and  ruled  out.  Substantially  the  same  questions  were  raised 
by  demurrer  to  a  plea.  The  ground  of  this  decision  seems  to  have  been 
that  the  holder  of  the  bonds  was  a  bond  fide  purchaser  of  them  without 
notice  of  any  objection  to  their  validity ;  that  the  first  instalment  of 
interest  was  paid  at  maturity ;  and,  therefore,  that  the  defendant  was 
estopped  from  offering  any  evidence  to  show  that  the  act  was  not  passed, 
the  same  having  been  duly  published  among  the  printed  statutes  as  a  law, 
and  being  therefore  primd  facie  a  valid  law :  in  other  words,  that  al- 
though the  act  might  not  have  been  duly  passed,  the  town,  under  the  cir- 
cumstances of  the  case,  was  estopped  from  denying  its  passage. 

We  cannot  assent  to  this  view.  There  can  be  no  estoppel  in  the  way 
of  ascertaining  the  existence  of  a  law.  That  which  purports  to  be  a  law 
of  a  state  is  a  law  or  it  is  not  a  law,  according  as  the  truth  of  the  fact 
may  be,  and  not  according  to  the  shifting  circumstances  of  parties.  It 
would  be  an  intolerable  state  of  things  if  a  document  purporting  to  be 
an  act  of  the  legislature  could  thus  be  a  law  in  one  case  and  for  one 
party,  and  not  a  law  in  another  case  and  for  another  party ;  a  law  to-day, 
and  not  a  law  to-morrow ;  a  law  in  one  place,  and  not  a  law  in  another 
in  the  same  state.  And  whether  it  be  a  law,  or  not  a  law,  is  a  judicial 
question  to  be  settled  and  determined  by  the  courts  and  judges.  The 
doctrine  of  estoppel  is  totally  inadmissible  in  the  case.  It  would  be  a 
very  unseemly  state  of  things,  after  the  courts  of  Illinois  have  determined 
that  a  pretended  statute  of  that  state  is  not  such,  having  never  been  con- 
stitutionally passed,  for  the  courts  of  the  United  States,  with  the  same 
evidence  before  them,  to  hold  otherwise. 

It  is  declared  by  the  judiciary  act  as  a  fundamental  principle  "  that 
the  laws  of  the  several  states,  except  where  the  Constitution,  treaties,  or 
statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the 
United  States  in  cases  where  they  apply."  Sec.  84.  And  this  court  has 
always  held  that  the  laws  of  the  states  are  to  receive  their  authoritative 
construction  from  the  state  courts,  except  where  the  federal  Constitution 
and  laws  are  concerned ;  and  the  state  constitutions,  in  like  manner,  are 
to  be  construed  as  the  state  courts  construe  them.  This  has  been  so  often 
laid  down  as  the  proper  rule,  and  is  in  itself  so  obviously  correct,  that 
it  is  unnecessary  to  refer  to  the  authoritiesi 

If,  therefore,  the  law  in  question  had  never  been  passed  upon  by  the 
state  courts,  the  courts  of  the  United  States  would  nevertheless  be  bound 
to  give  to  the  Constitution  of  Illinois  the  same  construction  which  the 
state  courts  give  to  it ;  and  to  hold  a  pretended  act  of  the  legislature  void 
and  not  a  law  which  the  state  courts  would  hold  to  be  so.  Otherwise  we 
should  have  the  strange  spectacle  of  two  different  tribunals,  having  co- 
ordinate jurisdiction  in  the  same  state,  differing  as  to  the  validity  and  ex- 
istence of  a  statute  of  that  state  without  any  power  to  arbitrate  between 
them.  In  speaking,  however,  of  their  jurisdiction  as  being  coordinate, 
it  is  only  meant  that  one  has  no  power  to  enforce  its  decisions  upon  the 
other.     As  a  matter  of  propriety  and  right,  the  decision  of  the  state 
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courts  on  the  question  as  to  what  are  the  laws  of  the  state  is  binding 
upoit  those  of  the  United  States. 

But  the  law  under  consideration  has  been  passed  upon  by  the  supreme 
court  of  Illinois  and  held  to  be  invalid.  This  ought  to  have  been  suf- 
ficient to  have  governed  the  action  of  the  court  below.  In  our  judgment 
it  was  not  necessary  to  have  raised  an  issue  on  the  subject  except  by  de- 
murrer to  the  declaration.  The  court  is  bound  to  know  the  law  without 
taking  the  advice  of  a  jury  on  the  subject.  When  once  it  became  the 
settled  construction  of  the  Constitution  of  Illinois,  that  no  act  can  be 
deemed  a  valid  law  unless,  by  the  journals  of  the  legislature,  it  appears  to 
have  been  regularly  passed  by  both  houses,  it  became  the  duty  of  the 
courts  to  take  judicial  notice  of  the  journal  entries  in  that  regard.  The 
courts  of  Illinois  may  decline  to  take  that  trouble  unless  parties  bring  the 
matter  to  their  attention ;  but,  on  general  principles,  the  question  as  to 
the  existepce  of  a  law  is  a  judicial  one,  and  must  be  so  regarded  by  the 
courts  of  the  United  States. 

This  subject  was  fully  discussed  in  the  case  of  Q-ardner  v.  The  Collector^ 
6  Wallace,  499.  After  examining  the  authorities  the  court  in  that  case 
lays  down  this  general  conclusion,  '^  that  whenever  a  question  arises  in  a 
court  of  law  of  the  existence  of  a  statute,  or  of  the  time  when  a  statute 
took  effect,  or  of  the  precise  terms  of  a  statute,  the  judges  who  are  called 
upon  to  decide  it  have  a  right  to  resort  to  any  source  of  information 
which  in  its  nature  is  capable  of  conveying  to  the  judicial  mind  a  clear 
and  satisfactory  answer  to  such  question;  always  seeking  first  for  that 
which  in  its  nature  is  most  appropriate,  unless  the  positive  law  enacted  a 
different  rule."     6  Wall.  611. 

Of  course  any  particular  state  may  by  its  constitution  and  laws  pre- 
scribe what  shall  be  conclusive  evidence  of  the  existence  or  non-existence 
of  a  statute  ;  but  the  question  of  such  existence  or  non-existence  being  a 
judicial  one  in  its  nature,  the  mode  of  ascertaining  and  using  that  evi- 
dence must  rest  in  the  sound  discretion  of  the  court  on  which  the  respon- 
sibility rests  in  any  particular  case. 

Not  only  the  courts,  but  individuals,  are  bound  to  know  the  law,  and 
cannot  be  heard  to  plead  ignorance  of  it.  The  holder  of  the  bonds  in 
question  can  claim  no  indulgence  on  that  score-;  and  can  take  no  ad- 
vantage from  the  allegation  that  he  is  a  bond  fide  purchaser  without  no- 
tice. He  would,  it  is  true,  be  precluded  from  doing  so  on  another  ground  ; 
namely,  the  want  of  any  legislative  authority  in  fact  in  the  town  to  issue 
the  bonds  in  question.  Want  of  such  authority  is  a  fatal  objection  to 
their  validity,  no  matter  under  what  circumstances  the  holder  may  have 
obtained  them. 

Thus  far  we  have  not  adverted  to  the  argument  attempted  to  be  drawn 
by  the  defendants  in  error  from  the  fact  that  the  act  in  question  was  re- 
ferred to  in  two  subsequent  acts  of  the  legislature  as  an  existing  law. 
One  of  these  was  passed  on  the  27th  day  of  March,  1869,  entitled  ^'  An 
act  to  amend  an  act,  entitled  ^  An  act  to  mcorporate  the  Ottawa,  Oswego, 
and  Fox  River  Valley  Railroad  Company.' "  This  act  authorized  the 
company  to  build  a  raikoad  from  the  town  of  Wenona  to  the  city  of  Peoria, 
and,  by  the  2d  section,  it  was  enacted ''  that  any  city,  county,  town,  or 
township  near  to  or  through  which  said  road  is  now  or  may  hereafter  be 
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located  is  hereby  authorized  to  subscribe  to  the  capital  stock  of  said  rail- 
road, upon  the  terms  and  conditions  prescribed  in  an  act  entitled  '  An  act 
to  authorize  certain  cities,  counties,  towns,  and  townships  to  subscribe  to 
the  stock  of  certain  railroads '  in  force  February  18,  1857."  The  title 
here  recited  is  not  the  title  of  the  act  in  question.  It  differs  from  it  in 
several  respects,  though  this  was  probably  the  one  that  was  intended  to 
be  referred  to.  Supposing  it  to  have  been  the  one  referred  to,  it  is  not 
pretended  that  this  Act  of  March  27,  1869,  embraces  the  town  of  South 
Ottawa,  or  the  county  of  Kendall,  whose  bonds  are  the  subject  of  the 
present  suits.  But  it  is  urged  that  the  reference  to  the  Act  of  1857  is  such 
a  recognition  of  that  act  as  to  give  it  validity  if  it  had  none  before.  This 
was  certainly  not  the  purpose  of  the  Act  of  1869,  nor  do  we  think  that 
such  was  its  effect.  The  legislature  could  not  thus,  in  1869,  give  validity 
to  a  void  act  as  an  act  passed  in  1857,  which  was  not  constitutionally 
passed  in  that  year ;  for  that  would  be  an  evasion  of  the  Constitution.  It 
could  at  most  give  it  vitality  as  a  new  act  from  the  date  of  the  Act  of  1869. 
But  this  it  does  not  profess  to  do ;  it  only  adopts  its  provisions  for  the 
purposes  of  the  act  then  passed.  And  if  the  legislature  of  1869  could  have 
validated  all  proceedings  had  under  the  supposed  Act  of  1857,  it  djd  not 
do  so.  It  did  not  profess  to  do  it.  No  such  purpose  is  indicated  in  it. 
The  most  that  can  be  said  is,  that  in  referring  to  the  Act  of  1857,  the 
legislature  inadvertently  supposed  that  it  had  been  regularly  passed. 
Whether  such  inadvertence  was  the  result  of  a  false  suggestion  by  inter- 
ested parties,  or  otherwise,  is  of  no  consequence.  No  intent  to  validate 
and  establish  the  Act  of  1857  a^  a  law  can  be  gathered  from  the  terms  of 
the  Act  of  March  27, 1869.  To  give  to  such  a  reference  in  a  subsequent 
act  as  is  here  relied  on,  the  effect  of  validating,  or  reviving,  or  vitalizing 
a  void  or  repealed  statute,  when  no  such  intention  is  expressed,  would  be 
dangerous  and  would  lav  the  foundation  for  evil  practices.  The  legisla- 
ture might  in  this  way  be  entrapped  into  the  enactment  or  reenactment 
of  laws  when  it  had  no  intention,  or  even  suspicion,  that  it  was  doing  so. 

The  other  act  relied  on  was  passed  on  the  20th  day  of  April,  1869,  and 
is  entitled  '^  An  act  to  amend  an  act  entitled  *  An  act  authorizing  certain 
cities,  counties,  towns,  and  townships  to  subscribe  to  the  stock  of  certain 
railroads '  in  force  February  18,  1857 ; "  being  the  act  in  question,  if  the 
words  ^^  in  force  "  are  construed  to  refer  to  uxe  date  of  its  supposed  pas- 
sage. This  amendatory  act  declares  that  in  addition  to  the  cities,  coun- 
ties, towns,  and  townships  authorized  by  the  said  act  to  which  this  is  an 
amendment,  to  subscribe  to  the  stock  of  the  Ottawa,  Oswego,  and  Fox 
River  Valley  Railroad,  the  following  portions  of  cities,  counties,  towns, 
and  townships  be  authorized  to  subscribe  to  the  capital  stock  of  said  rail- 
road in  manner  as  provided  in,  said  act  except  as  hereinafter  provided. 
The  act  then  proceeds  to  designate  the  portions  of  towns  referred  to. 

The  same  ooservations  apply  to  this  act  which  have  been  made  in  re- 
gard to  the  Act  of  March  27,  1869.  It  does  not  profess  or  purport  to 
give  any  new  force  or  validity  to  the  supposed  Act  of  1857,  or  to  validate 
any  proceedingB  had  under  that  act.  It  takes  for  granted,-  mistakenly  as 
we  have  seen,  that  the  act  was  duly  passed,  and  does  nothing  more. 

The  last  mentioned  act  ooald  not,  in  any  event,  by  any  prospeotiye 
effect,  aid  the  holders  of  the  bonds  in  salt;  for  the  elections  called  to 
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authorize  their  issue  were  held  before  this  act  was  passed,  as  appears  by 
the  recitals  in  the  bonds  themselves.  Indeed  the  election  authorizing  the 
Ottawa  bonds  was  held  in  1866,  long  before  the  passage  of  either,  of  the 
acts  referred  to.  And  in  the  absence  of  any  expression  in  the  laws  them- 
selves, evincing  such  an  intention,  it  can  hardly  be  claimed  that  these 
laws  gave  any  retroactive  validity  to  elections  which  were  without  au- 
thority and  void  when  they  were  held. 

It  is  to  be  observed  that  these  statutes  were  before  the  supreme  court 
of  IlUnois  when  deciding  the  case  of  Miller  ^  Paddock  v.  Goodwin^ 
being  set  up  and  relied  on  in  the  answer  of  the  defendants  in  that  case ; 
but  the  court  evidently  did  not  r^ard  them  as  having  the  effect  claimed, 
llie  bonds  were  held  to  be  void,  and  the  collection  of  taxes  to  pay  them 
was  perpetually  enjoined. 

We  do  not  perceive  that  the  act  of  Congress  prescribing  the  mode  in 
which  the  public  acts,  records,  and  judicial  proceedings  in  each  state  shall 
be  authenticated  so  as  to  take  effect  in  every  other  state,  has  any  bearing 
whatever  on  the  case.  The  authentication  thus  provided  for  was  intended 
as  evidence  only  of  the  existence  of  such  acts  and  records,  and  not  to  give 
them  any  greater  validity  or  effect  than  that  which  they  had  in  the  state 
from  which  they  were  thus  accredited.  The  act  expressly  declares  that, 
when  thus  authenticated,  they  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  they  are  taken.  It  merely 
provides  a  mode  of  proving  public  records,  leaving  them  when  proven  in- 
vested with  the  same  force  and  effect  (and  no  other)  which  they  have  at 
home.  But  when  a  court  of  the  United  States  is  held  in  any  state,  it  is 
bound  to  know  the  laws  of  such  state  the  same  as  the  domestic  courts  are. 

The  judgments  of  the  circuit  court  in  the  two  cases  under  consideration 
are  reversed,  and  the  record  remanded  with  directions  to  award  a  venire 
fcunas  de  novo. 

Mr.  Chief  Justice  Waitb  dissenting.  I  am  unable  to  agree  to  the 
judgment  which  has  been  rendered  in  this  case.  There  is  no  doubt  but 
that  the  construction  which  the  courts  of  Illinois  have  uniformly  given 
the  Constitution  of  the  state  is  binding  upon  us  as  a  rule  of  decision.  The 
difference  between  me  and  the  majority  of  my  brethren  is  as  to  the 
construction  that* has  been  given,  not  as  to  its  effect  when  ascertained. 
Aft«r  a  careful  consideration  of  all  the  cases  to  which  our  attention  has 
been  directed,  I  am  forced  to  the  conclusion  that  the  question  has  been 
made  by  the  courts  of  Illinois  one  of  fact  and  not  of  law.  The  majority 
of  this  court  think  it  has  been  made  one  of  law.  Such  a  construction 
might  and  probably  would  be  more  logical,  but  our  duty  is  to  ascertain 
wbat  has  been  decided,  not  what  should  hjive  been. 

The  case  of  Spangler  v.  Jacoby  is  the  first  of  a  long  series  of  cases  in 
which  this  question  has  been  considered,  and  so  far  as  I  have  been  able  to 
discover,  little  has  been  done  since,  except  to  reaffiim  and  apply  what 
was  there  decided. 

Looking,  then,  to  that  case,  we  find  that  primd  facie  an  act  enrolled, 
signed  by  the  speakers  of  the  two  houses,  approved  by  the  governor, 
deposited  in  the  office  of  the  secretary  of  state,  and  published  under  his 
superintendence  among  the  laws  certified  by  him,  is  a  valid  law.     The 
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language  of  the  court  is  (p.  800)  :  '*  The  act  in  question  was  signed  by 
the  speaker  of  the  two  houses,  and  it  received  the  assent  of  the  executiye. 
Primd  faeie^  therefore,  it  became  a  law."  Afterward,  in  Illinois  Cent, 
JR.  JR.  Co.  V.  Wren^  43  111.  79,  it  is  said  ♦'  the  laws  certified  by  the  sec- 
retary of  state  and  published  by  the  authority  of  the  state,  must  be  re- 
ceived as  having  passed  the  legislature  in  the  manner  required  by  the 
Constitution,  unless  the  contrary  clearly  appears.  And  again,  no  longer 
1^  than  last  year,  in  Larrison  v.  P.  A.  ^  JD.  R.  R.  Co.  77  111.  18,  **if 
we  find  a  law  signed  by  the  speakers  of  the  two  houses  and  approved  by 
the  governor,  we  must  presume  that  it  has  been  passed  in  conformity  to 
all  the  requirements  of  the  Constitution,  and  is  valid  until  the  presump- 
tion is  overcome  by  legitimate  proof." 

This  law  was  enrolled ;  signed  by  the  speakers  of  the  two  houses  ;  ap- 
proved by  the  governor ;  deposited  in  the  office  of  the  secretary  of  state ; 
published  by  him  with  the  requisite  certificate  among  the  laws  passed  at 
the  session  of  the  legislature  in  1857  ;  acquiesced  in  by  the  people  of  the 
state  as  a  valid  law  for  more  than  thirteen  years  after  its  publication ; 
accepted  and  acted  upon  by  the  inhabitants  of  South  Ottawa  in  October, 
1866,  when  they  voted  under  it  for  a  subscription  to  the  stock  of  the  rail- 
road company  and  authorized  the  issue  of  the  bonds  of  the  township  in 
payment ;  recognized  as  a  valid  and  existing  law  by  the  legislature  of  the 
state,  March  27,  1869,  and  April  20, 1869,  when  laws  were  passed  refer- 
ring to  it  as  in  force  and  amending  it ;  and  finally  acted  upon  by  the  offi- 
cers of  the  township  when,  in  obedience  to  the  vote  of  the  inhabitants, 
they  subscribed  to  the  stock  of  the  railroad  company  and  issued  the  bonds 
authorized  by  the  act  in  payment. 

In  this  condition  of  things  the  courts  were  bound  to  take  judicial  notice 
of  it  as  a  law  in  force.  This  was  expressly  decided  in  Jttlinois  Cent  R. 
R.  Co.  V.  Wren,  supra,  where  it  was  said,  "  Although  we  take  judicial  no- 
tice of  all  acts  of  the  legislature  signed  by  the  governor  and  found  in  the 
office  of  the  secretary  of  state,  and  although  for  some  purposes  we  may 
take  judicial  notice  of  the  legislative  journals,  yet  it  is  not  our  province, 
at  the  suggestion  or  request  of  counsel,  to  undertake  to  explore  these  jour- 
nals for  the  purpose  of  ascertaining  the  manner  in  which  a  law  duly  certi- 
fied went  through  the  legislature  and  into  the  hands  of  the  governor.  If 
counsel  say  the  journal  shows  a  law  to  have  been  passed  without  calling 
the  yeas  and  nays,  let  them  make  the  requisite  proof  of  that  fact  by  means 
of  the  legislative  journals  and  introduce  the  pr(^f  into  the  record.'^ 

And  again,  during  the  same  year,  1867,  in  G-rob  v.  Cushmanj  45  111. 
124,  where  the  question  was  as  to  the  jurisdiction  of  the  La  Salle  county 
court,  in  a  case  which  was  brorfght  before  the  supreme  court  for  examina- 
tion upon  a  writ  of  error,  this  language  is  used :  '^  It  is  insisted  that  the 
La  Salle  county  court  did  not  have  jurisdiction  of  the  subject  matter  of 
this  cause ;  that  the  act  of  the  legislature  under  which  the  jurisdiction  is 
claimed  never  became  a  law  in  the  mode  prescribed  by  the  Constitution. 
And  counsel,  in  their  argument,  refer  to  the  journals  of  the  house  in  sup- 
port of  this  position.  On  the  trial  below  no  evidence  from  the  journals 
was  introduced.  But  it  is  now  urged  that,  as  they  are  public  records, 
the  court  will  take  judicial  notice  of  them,  and  not  require  them  to  be 
embodied  in  the  evidence.    It  is  true  that  they  are  public  records,  but  it 
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does  not  follow  that  they  will  be  regarded  as  within  the  knowledge  of  the 
courts,  like  public  laws.  Like  other  records  and  public  documents,  they 
should  be  brought  before  the  courts  as  evidence*  But  when  offered  they 
prove  their  own  authenticity.  Until  so  produced  they  cannot  be  r^arded 
by  the  courts."  Both  these  cases  were  decided  two  years  before  the 
bonds  now  in  suit  were  issued. 

Later,  in  1871,  in  the  case  of  The  People  v.  De  Wolfe,  62  111.  253,  ao 
application  was  made  for  a  mandamus  requiring  a  justice  of  the  peace  to 
issue  an  execution  upon  a  judgment  recovered  before  him.  In  his  return 
he  stated  that  the  act  under  which  he  assumed  jurisdiction  when  he  gave 
the  judgment  had  never  in  fact  been  constitutionally  passed,  and  gave 
the  particulars  of  his  claim  in  that  behalf.  In  delivering  the  opinion,  the 
court  clearly  considered  the  question  presented  as  one  of  fact,  for  they 
say :  ^^  It  appears  by  the  return,  which  is  not  traversed,  and  is  to  be  taken 

as  true,"  &c ^^  Our  decision  is  predicated  solely  upon  the  state  of 

facts  as  set  forth  in  the  return  in  this  case,  without  an  inspection  of  the 
journals  of  the  senate,  and  we  pass  upon  the  validity  of  the  act  in  ques- 
tion no  further  than  as  affects  die  present  application  in  view  of  the  ad- 
mitted  facts  in  the  case." 

It  is  difficult  to  see  what  could  be  done  to  manifest  more  clearly  the 
determination  of  the  court  to  make  the  question  whether  a  primd  facie 
statute  had  been  constitutionally  passed  one  of  fact  to  be  established  by 
^^  legitimate  proof  "  when  a  contest  arises.  This  may  operate  to  give  an 
apparent  statute  effect  under  one  state  of  circumstances  and  not  under 
another ;  but  with  that  we  have  nothing  to  do.  Our  duty  is  ended  when 
we  have  discovered  and  complied  with  the  rule  which  the  appropriate  tri-  . 
bunal  has  established. 

Under  the  operation  of  this  rule  the  plaintiff  below  made  out  his  case 
when  he  proved  the  execution  of  his  bonds  and  put  them  in  evidence ; 
and  in  the  absence  of  proof  by  the  defendant  he  was  entitled  to  his  judg- 
ment, even  though  the  law  might  not  have  been  constitutionally  passed, 
because  it  was  no  part  of  the  duty  of  the  court ''  to  explore  the  journals 
for  the  purpose  of  ascertaining  the  manner  in  which  a  law  duly  certified 
went  through  the  legislature." 

The  question  then  is  whether,  under  the  circumstanoes  of  this  case,  the 
defendant  can  be  permitted  to  make  the  proof.  This  does  not  depend 
upon  the  construction  of  the  Constitution,  but  upon  the  general  principles 
of  commercial  law  applicable  to  the  Constitution  as  construed.  The  issue 
is  made  upon,  the  lact  of  the  passage  of  the  law.  Primd  facie  it  was 
passed,  and  it  was  apparently  in  force.  Both  parties  acting  upon  this 
primd  facie  case,  and  supposing  it  to  be  true  in  fact,  have  become  bound ; 
one  has  borrowed  and  the  other  lent.  The  lender  has  performed  his  part 
of  the  contract  and  delivered  the  money ;  and  the  simple  question  to  be 
determined  now  is  whether,  under  such  circumstanoes,  the  borrower  can 
refuse  to  pay  because,  upon  further  investigation,  he  has  ascertained  that 
the  legislative  journals  do  not  contain  the  necessary  evidence  to  establish 
the  fact  of  the  due  enactment  of  the  law.  Reverse  the  case.  Suppose  the 
town  had  subscribed  for  the  stock  and  paid  the  subscription,  could  the 
railroad  company  keep  the  money  and  refuse  to  issue  the  stock  because,' 
after  the  transaction,  it  had  ascertained  that  a  vote  had  not  been  taken  by 
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ayes  and  noes  in  one  of  the  houses  upon  the  final  passage  of  the  bill  ? 
Certainly  not,  and  the  reason  is  obvious.  Under  such  circumstances  the 
law  estops  the  party  from  asserting  the  falsehood  of  that  which  appears  to 
be  true.  This  court  has  from  the  beginning  applied  this  rule  to  this  class 
of  cases.  It  was  first  stated  in  Comm^rs  of  Knox  Co,  v.  A%pinwall^  21 
How.  545,  where,  using  the  language  of  Ch.  B.  Jervis  in  Royal  British 
Bank  v.  Tarquand^  6  Ellis  &  B.  627,  it  was  said  :  "  We  may  now  take 
it  for  granted  that  the  dealings  with  these  companies  are  not  like  dealings 
with  other  partnerships,  and  that  the  parties  dealing  with  them  are  bound 
to  read  the  statute  and  the  deed  of  settlement.  But  they  are  not  bound 
to  do  more.  And  the  party  here  on  reading  the  deed  of  settlement  will 
find,  not  a  prohibition  from  borrowing,  but  a  permission  to  do  so  on  cer-  / 

tain  conditions.  Finding  that  the  authority  might  be  made  cotnplete  by 
a  resolution,  he  would  have  the  right  to  infer  the  fact  of  a  resolution  aii- 
thori2ing  that  which,  on  the  face  of  the  document,  appeared  to  be  Inti- 
mately done.'*  It  is  unnecessary  to  refer  to  the  numerous  cases  which 
have  come  up  since.  While  some  of  them  have  gone  further  than  the 
English  court  did  in  that  from  which  the  quotation  was  made,  none  have 
fallen  short  of  it.  We  need  not  go  further  in  this.  The  purchasers  of 
these  bonds  were  bound  to  read  the  statute  under  which  they  were  issued, 
but  they  were  not  bound  to  do  more.  Finding  it  upon  the  statute  book, 
apparently  in  force,  they  had  the  right  to  infer  that  it  was  actually  in 
force  and  govern  themselves  accordingly. 

It  must  be  remembered  that  this  is  not  a  case  of  construction.  The 
question  is  not  whether  a  law  admitted  to  be  in  force  confers  the  neces- 
sary power,  but  whether  a  law  which  does  confer  the  power  and  is  appar- 
ently in  force  can  be  shown  not  to  have  been  in  fact  passed  according  to 
the  requirements  of  the  Constitution,  after  parties  have  acted  upon  the 
faith  of  it  and  changed  their  condition.  When  the  question  is  one  of 
construction  alone,  aU  parties  stand  upon  an  equal  footmg  and  each  can 
judge  for  himself.  If  a  mistake  occurs,  it  is  one  of  law  and  not  of  fact. 
Here  it  is  one  of  fact.  The  bonds  on  which  this  suit  is  brought  are 
primd  facie  valid,  and,  as  between  these  parties,  I  think  the  law  will  not 
admit  the  testimony  offered  to  show  that  they  are  void.  In  the  absence 
of  proof  they  stand.  The  question  is  one  of  evidence.  It  is  not  whether 
the  law  has  been  passed,  but  whether  testimony  can  be  introduced  to 
show  that  it  was  not.  I  think  it  could  not.  To  admit  it  would  be  to 
ignore  a  principle  of  commercial  honor  upon  which  we  have  predicated  a 
long  line  of  decisions.  I  am  not  prepared  to  do  so.  If  the  courts  of 
Illinois  had  been  willing  to  take  judicial  notice  of  the  legislative  journals 
in  determining  what  the  law  of  the  state  is,  there  mi^t  be  some  pro- 
priety in  requiring  the  people  to  do  so.  But  when  the  courts  make 
the  question  of  overcoming  a  primd  facie  law  one  of  fact,  I  think  the 
people  may  do  the  same  thing  and  bring  to  their  protection  the  same 
principles  of  estoppel  which  govern  them  in  other  cases.  For  these 
reasons  I  dissent  from  the  opinion  which  has  just  been  read. 

I  am  authorized  to  say  that  Justices  Cuffobd,  Swayke,  and  Stbono 
concur  in  this  opinion. 
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SUPREME   COURT   OF  ALABAMA. 

(To  appear  in  M  Alabama.) 

IKJUNOTION    AGAINST     SALE     T7NDEB    EXECrmON    AND     TO     PREVENT 

CLOUDS    ON    TITLE. 

PARKS,  BREWER  &  CO.  v.  COFFEY. 

The  Btate  goTemment,  as  organized  and  existing,  in  all  its  departments  in  Alabama, 
daring  Ibe  late  war,  was  its  rightful  de  Jure  government. 

Judgments  and  proceedings  of  its  courts,  which  during  that  time  formed  a  portion  of 
that  government,  not  violative  of  the  Constitntion  and  laws  of  the  United  States,  or 
infringing  upon  the  state  Constitution,  are  valid  and  binding. 

A  sale  of  land  under  a  pluries  execution,  issued  since  the  war  on  a  judgment  rendered 
during  the  war,  is  valid,  and  will  pass  the  title  of  the  defendant  in  execution  ;  and  he 
not  questioning  the  validity  of  the  process,  a  third  person  cannot  collaterally  attack  a 
sale  under  the  execution,  on  the  ground  that  scire  facias  was  necessary  to  authorize 
execution. 

When  an  aHasJi,fa.  issues,  followed  up,  without  the  lapse  of  a  term,  by  v^pluries  exe- 
cution under  which  a  sale  is  made,  the  purchaser's  title  is  superior  to  the  lien  of  a 
creditor  who  attached  the  land  in  the  interval  elapsing  between  the  issue  of  the  alias 
fi-fa,  and  the  sale  under  the/7/urte5  execution. 

Appeal  from  chancery  court  of  Jackson. 

Heard  before  Hon.  R.  L.  Watkins. 

The  facts  are  fully  stated  in  the  opinion  in  chief  and  the  response  to 
the  application  for  a  rehearing. 

Wattn  ^  Troy^  for  appellant.  1.  From  1865  to  1868,  it  was  conceded 
by  every  department  of  the  state  government  of  Alabama  that  executions 
issued  on  judgments  rendered  during  the  war  were  valid.  Foster  v. 
Moody^  January  term,  1873. 

2.  The  supreme  court  of  the  United  States  has  repeatedly  held  that  the 
transactions  of  courts  and  legislatures  of  the  seceded  states,  in  regard  to 
domestic  questions,  and  not  violative  of  the  Constitution  and  laws  of  the 
United  States,  are  as  binding  and  valid  upon  citizens  of  those  states  as 
if  there  had  been  no  war.  Texas  v.  White^  7  Wallace,  700.  On  prin- 
ciple it  is  difficult  to  see  how  it  could  be  otherwise.  The  authority  of  no 
respectable  publicists  can  be  found  to  the  contrary. 

8.  A  sale  under  the  execution  of  appellee  would  create  a  cloud  on  ap- 
pellant's title  which  equity  will  prevent  by  an  injunction.  Martin  v. 
Hewitt^  44  Ala.  459 ;  Peebles  v.  Mobile  ^  CHrard  Railroad  Co.  47 
Ala.  317. 

4.  The  lien  of  execution  attaching  before  the  creditor's  lien  arose,  and 
being  kept  up  until  the  sale,  confers  rights  superior  to  those  of  the  attach- 
ing creditor,  accruing  in  the  interval. 

John  D.  Brandon^  contra.  Execution  issued  on  a  judgment  rendered 
during  the  war  created  no  lien.  Shatv  v.  Lindsay^  46  Ala.  290.  Such  a 
judgment  does  not  stand  on  any  higher  ground  than  a  foreign  judgment. 
Martin  v.  Eewitty  44  Ala.  459.  It  can  be  enforced  only  by  the  law  of 
comity,  and  except  as  evidence  such  a  judgment  cannot  operate  beyond 
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the  limits  of  the  country  in  whose  courts  it  was  rendered.    Story  Con- 
flict of  Laws,  §  609. 

2.  No  execution  can  issue  on  such  judgment,  until  after  a  second  suit 
and  judgment  in  the  forum  in  which  it  is  sought  to  be  enforced.  Dimick 
V.  Brook9,  21  Vermont,  569 ;  44  Ala.  419. 

3.  None  of  the  cases  heretofore  decided  in  this  court  militate  against 
these  views.  ^  No  lien  having  been  created  by  the  executions  under  which 
appellants  claim,  and  appellee's  rights  having  accrued  before  a  sale  to 
them,  he  has  a  perfect  right  to  sell,  and  the  court  below  properly  denied 
the  relief  prayed  by  the  appellants.  None  of  the  decisions  of  the  supreme 
court  of  the  United  States  have  gone  so  far  as  to  hold  that  a  different 
effect  will  be  given  to  war  judgment9  than  that  accorded  by  the  govern- 
ment within  whose  jurisdiction  they  are  sought  to  be  enforced. 

Manning,  J.  Appellants  are  in  possession  of,  and  purchased  the 
land  which  is  the  cause  of  this  suit,  in  December,  1866,  at  a  sheriff's  sale 
under  a  pluries  vnrit  of  execution  upon  a  judgment  of  the  circuit  court  of 
Jackson  County,  rendered  in  1861,  during  the  late  war,  against  Wallace 
and  Chitty.  Ihe  land  belonged  to  defendant  Chitty.  A  writ  of  execu- 
tion, on  which  the  costs  and  interests  were  made,  was  issued  on  this  judg- 
ment in  1862 ;  another  was  issued  June  28th,  1866 ;  and  next  in  order  to 
this,  without  the  lapse  of  a  term,  was  the  pluries  writ,  under  which  the 
sale  was  made. 

Appellants  claimed  the  land  under  another  title  also.  In  March,  1866, 
it  was  attached  by  the  sheriff  of  Jackson  County  by  virtue  of  a  writ  of 
attachment  in  a  suit  of  Falls  &  Cunningham  against  Wallace  &  Chitty,  in 
which  judgment  was  rendered,  in  1867,  in  favor  of  plaintiffs.  And  ap- 
pellants show  a  sheriff's  deed  to  them,  as  purchasers  of  the  same  land 
under  this  judgment  also. 

The  appellee,  who  was  defendant  below,  had  caused  this  same  land  to 
be  attached  in  September,  1866,  under  a  writ  of  attachment  in  a  suit  of 
his  own  against  said  Chitty,  and  having  afterwards  obtained  a  judg- 
ment therein,  he  was  pressing  a  sale  of  the  land  under  an  execution  upon 
that  judgment. 

The  bill  in  this  cause  was  filed  by  appellants  for  an  injunction  against 
this  proceeding,  and  to  remove  the  cloud  it  cast  upon  their  title.  And  as 
under  the  decisions  of  this  court,  after  the  reconstruction  of  it  in  1868, 
judgments  rendered  during  the  war  were  held  incapable  of  sustaining 
executions  on  them,  and  of  creating  liens  upon  property  after  the  war,  the 
struggle  of  the  parties  to  this  cause  was,  on  the  part  of  appellee,  to  assail 
the  title  of  appellants  under  the  second  judgment,  rendered  after  the  war, 
and  on  the  part  of  appellants,  to  maintaan  that  title.  It  is  not  necessary, 
however,  to  review  the  evidence  relating  to  this  contest  (which  occupies  a 
large  part  of  the  record),  if,  under  the  later  decisions  of  this  court,  and 
in  our  opinion,  judgments  rendered  during  the  war  are  not  for  that  reason 
invalid. 

For  the  appellee,  it  is  insisted  that,  according  to  the  decisions  of  our 
immediate  predecessors,  judgments  rendered  in  the  courts  of  Alabama 
during  the  war  are  to  be  considered  as  having  no  higher  authority  than 
the  judgments  of  foreign  courts ;  of  which,  as  such,  execution  could  not 
be  had  m  our  courts.    Such  decisions  were  made,  but  they  were  after- 
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wards  modified  by  the  same,  or  some  of  the  same  judges  who  made  or 
coDCurred  in  them. 

The  times,  indeed,  were  not  then  favorable  to  the  formation  of  correct 
opinions.  Everything  was  disestablished.  The  Confederate  government 
with  all  its  departments,  offices,  and  great  powers,  had  gone  down  before 
men's  eyes,  and  was  seen  no  more.  The  state  governments  were  pros- 
trated, and  military  administrations  were  set  up  in  their  stead.  To  these 
succeeded  civil  governments  that  had  been  solemnly  instituted  by  dele- 
gates from  the  people  assembled  in  conventions.  These,  also,  were  over- 
turned and  denounced  as  illegal,  by  the  acts  of  Congress  known  as  **  the 
reconstruction  laws,"  and  others  were  constituted  to  take  their  places. 

We  are  referring  to  events,  not  criticising  them.  It  does  not  come 
within  the  scope  of  our  duties  on  this  bench  to  pass  judgment  on  the  con- 
duct or  policy  of  any  of  the  actors  in  those  tragic  scenes.  But  there  was 
a  general  instability  of  the  most  inviolable  institutions  of  society.  And 
in  the  conflict  of  passions  and  interests  producing  it,  principles  became 
indistinct,  and  the  minds  of  men  possessed  by  lawless  and  revolutionary 
ideas. 

That  a  much  greater  amount  of  evil  than  that  which  we  have  hitherto 
suffered  did  not  result  from  this  condition  of  things,  is  lately  due  to  the 
moderation,  wisdom,  and  learning  of  the  supreme  court  of  the  United 
States.  The  influence  of  its  action  has  been  felt  in  all  the  courts  of  the 
land.  And  it  is  by  the  light  which  that  tribunal  has  shed  upon  the  sub- 
ject, that  we  propose  to  proceed  in  our  investigations  of  the  questions : 
what  authority  is  due  to  thiB  judgments  and  decrees  of  the  courts  of  Ala- 
bama rendered  during  the  war?  and  What  was  the  status  of  those  courts? 

In  1867,  the  case  of  Walker  v.  Vtlla/vaso^  6  Wall.  124,  came  before  that 
court.  The  facts  concerning  it  were  these  :  In  1861,  Louisiana  had  (ao- 
cording  to  the  report  of  the  case)  ^*  passed  an  ordinance  of  secession  from 
the  Union,  adopted  the  Constitution  of  the  rebel  states,  required  all  office 
holders  to  swear  allegiance  to  it,  and  had  been  proclaimed  in  a  state  of 
insurrection  by  the  President  of  the  United  States."  After  this,  in  Oc- 
tober, 1861,  a  decree  for  the  foreclosure  of  a  mortgage,  and  sale  of  the 
mortgaged  property,  was  made  by  a  district  court  of  that  state.  In  1867, 
after  the  war  was  over,  this  decree  was  affirmed  by  the  supreme  court  of 
Louisiana,  then  reconstituted  and  a  loyal  court.  In  the  supreme  court  at 
Washington  it  was  insisted  that  it  must  take  judicial  cognizance  of  the 
facts  mentioned,  which  (as  it  was  urged)  made  the  decree  of  the  district 
court  void,  as  that  of  an  insurrectionary  court  under  a  political  organiza- 
tion hostile  to  the  United  States,  and  so  must  judicially  know  that  the  ap- 
pellate court  of  Louisiana,  in  affirming  that  decree,  decided  adversely  to 
the  proposition,  that  it  was  void  for  that  reason ;  wherefore  the  supreme 
court  of  the  United  States  should  take  jurisdiction  of  the  cause.  But  it 
held  in  a  brief  opinion,  that  this  matter  not  appearing  by  the  record  to 
have  been  in  controversybelow,  the  cause  could  not  be  brought  before  it 
under  the  Judiciary  Act  of  1789,  and  it  was,  therefore,  dismissed.  This 
left  the  original  decree  below  (rendered  when  Louisiana,  as  one  of  the 
Confederate  States,  was  waging  war  against  the  federal  government)  fo 
be  carried  into  effect,  upon  the  recognition  and  affirmance  of  it  as  valid) 
after  the  war,  by  the  supreme  court  of  Louisiana. 


May,  1877.]  THE  AMERICAN  LAW  TIMES  REPORTS.  d07 

ToL  IV.]  Pauu  ».  Oamr.  [No.  ». 

At  the  same  term  (December,  1867)  of  the  supreme  court,  at  Wash- 
ington, the  question  came  up  in  a  different  form,  in  White  ▼.  Cannon^  6 
Wall.  448.  This  also  was  from  the  supreme  court  of  Louisiana.  Bat 
this  time  it  was  that  court,  and  not  the  inferior  one,  that  was  the  ^^  rebel 
court."  And  it  had,  after  the  ordinance  of  secession  of  Louisiana  had 
been  passed,  reversed  the  judgment  of  an  inferior  loyal  court,  and  ren- 
dered a  different  one  in  its  stead.  Upon  the  argument  of  it  at  Wash- 
ington, it  was  suggested  to  the  court  that  the  decree  of  the  appellate 
court  below  was  void,  because  rendered  after  the  secession  of  Louisiana 
from  the  Union.  But  the  supreme  court  of  the  United  States,  after  re- 
yiewing  the  case,  affirmed  the  decree,  and  briefly  said  in  conclusion  :  ^*  The 
objection  that  the  decree  of  the  supreme  court  of  Louisiana  is  to  be 
treated  as  Toid,  because  rendered  some  days  after  the  passage  of  the  ordi- 
nance of  secession  of  that  state,  is  not  tenable.  That  ordinance  was  ah 
absolute  nullity,  and  of  itself  alone,  neither  affected  the  jurisdiction  of 
that  court,  or  its  relation  to  the  appellate  power  of  this  court." 

At  the  next  term  came  up  the  great  case  of  Texas  v.  White^  to  which 
we  shall  recur  hereafter. 

In  June,  1871,  in  the  circuit  court  of  the  United  States,  at  Mobile,  Mr. 
Justice  Bradley  of  the  supreme  court  presiding,  the  case  of  Lockhart  et 
aL  y.  Horn^  ExW^  et  al.^  came  up  for  consideration.  This  was  a  suit  on 
the  equity  side  of  the  court,  to  set  aside  a  will  which  had  been  estab* 
lished  in  a-  probate  court  of  Alabama,  and  for  the  settlement  of  an  ad- 
ministration. 

In  his  opinion  in  the  cause,  Justice  Bradley  said :  ^^  The  complainant 
relies  on  several  grounds  for  the  suspension  of  the  limitation :  nrst,  the 
&ct  that  civil  war  was  raging  in  Alabama  and  other  states,  from  January 
11,  1861,  when  the  act  of  secession  was  adopted,  to  the  close  of  hostilities 
and  restoration  of  order,  in  the  summer  or  fall  of  1865.  I  do  not  agree 
that  4^his  was  a  sufficient  ground  for  the  suspension  of  l^^l  remedies  and 
acts  of  limitation,  as  between  the  citizens  of  Confederate  States,  any  more 
than  it  would  be  as  between  citizens  of  states  which  adhered  to  the  gen- 
eral government.  It  is  a  fact,  that  the  courts  of  Alabama  were  open  to 
all  the  citizens  of  the  Confederate  States,  and  there  was  no  law  to  pro- 
hibit them  from  resorting  thereto Unless  a  country  is  actually  oc- 
cupied by  hostile  forces,  and  its  laws  and  courts  are  suppressed,  it  would 
be  giving  to  the  courts  too  large  a  discretion,  to  allow  them  to  decide 
when  and  when  not  the  statutes  of  limitation  are  in  operation,  as  between 
their  own  citizens." 

Having,  after  reviewing  all  the  grounds,  decided  that  complainants  were 
not  excusable  for  not  having  brought  suit  during  the  war  in  the  courts  of 
Alabama,  and  were  therefore  barred  of  a  part  of  the  relief  they  claimed, 
the  learned  justice  had  next  to  meet  the  question  of  the  liability  of  the 
executor  for  funds  of  the  estate  which,  in  1864,  he  had  invested  in  bonds 
of  the  Confederate  States.  In  reference  to  this,  he  says :  "As  a  general 
rule,  in  my  judgment,  all  transactions,  judgments,  and  decrees  which  took 
place  in  conformity  with  existing  laws,  in  the  Confederate  States,  between 
the  citizens  thereof,  during  the  late  war,  except  such  as  were  directly  iti 
aid  of  the  rebellion,  ought  to*  stand  good.  The  exception  of  such  transac- 
tions as  were  directly  in  aid  of  the  rebellion  is  a  political  necessity,  required 
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by  the  dignity  of  the  United  States  government,  and  by  every  principle 
of  fidelity  to  the  Constitution  and  laws  of  our  common  country." 

Having  decided  that  the  investment  in  Confederate  bonds  was  directly 
in  aid  of  the  rebellion,  and  that  therefore  the  executor  could  have  no  ben- 
efit from  that  act,  the  final  question  was,  whether  the  executor  should  be 
liable  for  the  funds  he  had  so  invested  as  good  money,  or  for  their  value 
at  the  time,  as  Confederate  treasury  notes,  he  having  received  them  iu 
payment  as  the  currency  then  in  use.  It  appeared  that  the  executor  took 
ofSce  in  March,  1858 ;  that  the  debts  from  which  those  funds  arose  were 
due  before  the  war  began ;  and  that  he  was  urged  and  cited  to  settle  the 
estate  in  August,  1860,  and  again  in  January,  1861 ;  and  ^^  he  has  not 
shown  '*  (says  Justice  Bradley)  ^'  sufficient  excuse  for  not  collecting  the 
funds  of  the  estate  before  the  war  commenced.  Had  he  shown  such  ex- 
cuse, I  should  have  felt  bound  to  charge  him  only  with  the  value  of  the 
funds  at  the  time  when  he  received  them,  with  a  reasonable  allowance  of 
time  for  making  a  settlement." 

"  It  may  be  urged  "  (continued  the  learned  justice)  "  that  the  decree 
of  the  probate  court,  made  in  May,  1864,  is  conclusive  on  the  question  of 

the  executor's  diligence But  a  careful  examination  of  that  decree 

shows  that  this  question  was  not  passed  upon  by  the  court Had 

the  court  decided  the  question  of  diligence,  I  should  have  deemed  its  de- 
cinon  on  that  point  conclusive^ 

These  large  extracts  are  made,  because  this  opinion  of  Judge  Bradley 
is  believed  to  be  not  yet  published  in  any  book  of  reports,  and  because  of 
its  great  value  in  showing  how  fully  and  emphatically  the  eminent  judges 
of  the  highest  court  in  the  land  acknowledge  the  validity  and  authority 
(when  not  in  conflict  with  the  federal  Constitution)  of  the  laws,  judicial 
proceedings,  and  governmental  institutions  of  the  states  of  the  late  South- 
ern Confederacy. 

In  affirming  the  decree  of  Justice  Bradley,  in  this  case,  the  supreme 
court  of  the  United  States  said :  "  We  admit  that  the  acts  of  the  several 
states,  in  their  individual  capacities,  and  of  their  departments  of  govern- 
ment, executive,  judicial,  and  legislative,  during  the  war,  so  far  as  they 
did  not  impair  or  tend  to  impair  the  supremacy  of  the  national  authority, 
or  the  just  rights  of  citizens  under  the  Constitution,  are  in  general  to 
be  treated  as  valid  and  binding.  The  existence  of  a  state  of  insurrec- 
tion and  war  did  not  loosen  the  bonds  of  society,  or  do  away  with  civil 
government,  or  the  regular  administration  of  the  laws.  Order  was  to  be 
preserved,  police  regulations  maintained,  crime  prosecuted,  property  pro- 
tected, contracts  enforced,  marriages  celebrated,  estates  settled,  and  the 
transfer  and  descent  of  property  regulated,  precisely  as  in  time  of  peace. 
No  one,  that  we  are  aware  of,  seriously  questions  the  validity  of  judicial 
or  legislative  acts  in  the  insurrectionary  states,  touching  these  and  kin- 
dred subjects,  where  they  were  not  hostile  in  their  purpose  or  mode  of  en- 
forcement to  the  authority  of  the  national  government,  and  did  not  im- 
pair the  rights  of  citizens  under  the  Constitution."  Sorn  v.  Lockhart  et 
al.  17  Wall.  580.  In  harmony  with  these  declarations  of  the  law  is  the 
opinion  in  Texas  v.  White^  7  Wall.  700,  as  explained  in  Euntingttm  y. 
texas^  16  Wall.  402.  Quotations  to  this  point,  from  these  cases,  are  need- 
less,  and  would  too  much  extend  this  opinion. 
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But  while  the  validity  and  authority  of  the  acts,  judgments,  and  de- 
crees of  the  several  departments  of  the  state  governments,  during  the  war, 
are  so  fully  and  emphatically  affirmed,  it  is  nowhere  expressly  held  that 
those  governments  were,  during  that  period,  the  rightful,  legitimate  gov- 
ernments of  these  states.  On  the  contrary,  in  I^xas  v.  White^  suprUj 
the  chief  justice,  arguendo^  says :  «*  The  Legislature  of  Texas,  at  the  time 
ef  the  repeal,  constituted  one  of  the  departments  of  a  government  estab- 
lished in  hostility  to  the  Constitution  of  the  United  States.  It  cannot  be 
r^arded,  therefore,  in  the  courts  of  theTJnited  States,  as  a  lawful  legis- 
lature, or  its  acts  as  lawful  acts.  And  yet  it.  is  an  historical  fact  that  the 
government  of  Texas,  then  in  full  control  of  the  state,  was  its  only  act- 
ual government ;  and  certainly  if  Texas  had  been  a  separate  state,  and 
not  one  of  the  United  States,  the  new  government  having  displayed  the 
i^;ular  authority,  and  established  itself  in  the  customary  seats  of  power, 
and  in  the  exercise  of  the  ordinary  functions  of  administration,  would 
have  constituted,  in  the  strictest  sense  of  the  words,  a  d^  facto  govern- 
ment, and  its  acts,  during  its  existence  as  such,  would  be  effectual,  and,  in 
almost  all  respects,  valid.  And  to  some  extent,  this  is  true  of  the  act- 
ual government  of  Texas,  though  unlawful  and  revolutionary  as  to  the 
United  States.*'  ^ 

The  chief  justice  then  goes  on,  without  intending  (as  he  says)  to  be 
full  and  exact,  to  speak  of  the  acts  of  such  a  government  which  must  be 
treated  as  valid,  and  concludes  by  saying :  ^^  That  acts  in  furtherance  or 
support  of  rebellion  against  the  United  States,  or  intended  to  defeat  the 
just  rights  of  citizens,  and  other  acts  of  like  nature,  must,  in  general,  be 
regarded  as  invalid  and  void : "  which,  accompanied  by  the  explanations 
made  in  Huntington  v.  TexM^  $upra^  corresponds  with  what  we  have 
before  quoted  from  ffom  v.  Lockhart,  17  Wall.  680. 

Of  the  paragraph  above,  from  the  opinion  in  TextM  v.  White^  without 
adverting  particularly  to  ite  defective  logic,  two  things  are  to  be  noted: 
First,  the  learned  chief  justice  had  previously  mentioned  that  the  governor 
and  secretary  of  state  of  Texas,  having  refused  to  take  an  oath  of  alle- 
giance to  the  Confederate  States,  ^'  were  summarily  ejected  from  office : " 
and  since  he  speaks  in  the  passage  of  *'the  new  government  having  dis- 
placed the  regular  authority,"  &c.,  we  must  infer  mat  he  had  in  mind  this 
government,  referred  to  as  established  by  actual  usurpation,  when  he  was 
speaking  of  its  9tatu%  and  authority ;  and  secondly,  all  those  acts  which  he 
says  *^  must  be  regarded  as  invalid  and  void,"  if  done  by  the  ^  actual  gov- 
ernment of  Texas,  though  unlawful  and  revolutionary  as  to  the  United 
States,"  would  have  been  equally  '^  invalid  and  void,"  if  done  by  the  law- 
ful and  regular  government,  before  secession  from  the  United  States. 

Hence,  no  support  is  afforded  by  that  opinion  to  the  proposition,  that 
the  government  of  Alabama  (which  was  not  established  by  the  expulsion 
of  any  person  from  office,  and  the  introduction  of  a  usurper  in  his  place) 
was  not  the  government  dejure  of  this  state  during  the  war.  Other  por- 
tions of  that  opinion  enable  us  to  demonstrate  that  it  was. 

^^  We  have  already  "  (says  the  chief  justice)  ^^had  occasion  to  remark, 
at  this  term,  that  ^  the  people  of  each  state  compose  a  state,  having  its 
own  government  and  endowed  with  all  the  functions  essential  to  separate 
and  independent  Existence,'  and  that  ^  without  the  states  in  union,  there 
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could  be  no  such  political  body  as  the  United  States."  County  of  Lane  v. 
The  State  of  Oregon^  7  Wall.  76.  Not  only,  flierefore,  can  there  be  no 
loss  of  separate  and  independent  autonomy  to  the  states,  through  their 
union  under  the  Constitution,  ^'  but  it  may  be  not  unreasonably  said  that 
the  preservation  of  the  states,  and  the  maintenance  of  their  governments, 
are  as  much  within  the  design  and  care  of  the  Constitution,  as  the  preser- 
vation of  the  Union  and  the  maintenance  of  the  national  governments 
The  Constitution,  in  all  its  provisions,  looks  to  an  indestructible  Union, 
composed  of  indestructible  states.^' 

Uttered  at  a  time  of  stormy  excitement,  when  the  obligations  and  re- 
straints of  the  Constitution  were  little  heeded,  these  are  noble  sentences. 
Before  the  war,  then,  and  while  in  the  Union,  Alabama  was  endowed  with 
autonomy.  Her  people  composed  "  a  state  having  its  own  government, 
and  endowed  with  all  the  functions  essential  to  a  separate  and  independent 
existence."  The  persons  who  exercised  this  government  were  elected  into 
it  by  this  people.  They  were  not  appointees  of  any  officials  of  the  United 
States.  Their  tenure  of  office  did  not  depend  upon  any  federal  function- 
ary. They  could  not  be  deposed,  or  their  places  supplied,  by  the  action 
of  any  one  from  without  the  state.  In  fine,  they  composed  a  government, 
created  by  the  people  of  Alabama,  for  the  enactment  and  enforcement  of 
the  laws  of  this  people,  were  responsible  for  their  official  acts  only  to  this 
people,  could  be  succeeded  in  office  only  by  those  whom  this  people  should 
elect,  and  possessed,  rightfully,  de  jure^  all  the  powers  of  government, 
except  those  which  were  denied  to  them  by  the  Constitution  of  Alabama 
and  the  Constitution  of  the  United  States. 

The  rightful  government,  thus  constituted  and  thus  endowed  with  the 
powers  and  faculties  of  administration,  which  Alabama  had  before  and 
when  the  act  of  secession  was  passed,  continued  without  change,  except  by 
the  regular  election  or  appointment  of  i^uccessors  to  the  persons  whose 
terms  of  office  expired,  down  to  the  close  of  the  war.  If  any  of  its  mem- 
bers ceased  to  be  lawful  members  of  the  government,  while  they  acted  as 
such,  and  became  merely  de  facto  members  of  it,  or  only  actual  members, 
they  were  then  usurpers  of  seats  of  authority  v^faich  belonged  to  others. 
Who  were  those  others  that  were  thus  expelled,  or  kept  out?  Who 
claimed  to  be  so?  Who,  if  the  incumbents  had  vacated  their  offices, 
would  have  had  the  right,  or  claimed  that  they  bad  the  right,  to  take  and 
occupy  them  ? 

These  are  questions  that  cannot  be  answered  ;  and  why  not  ?  Because 
the  incumbents  of  those  offices  were  not  usurpers  of  them,  but  rightfully 
in  possession. 

Is  there  some  dim  idea,  however,  existing,  that  although  this  be  true  of 
the  persons  exercising  authority,  yet  the  state  government  itself,  with  its 
departments  and  offices,  had  become  defunct  ?     How  could  this  happen  ? 

Whether  in  the  Union  or  out  of  it,  Alabama  did  not  cease  to  be  a  state. 
Some  of  her  elder  sisters  were  states  with  their  separate  and  independent 
governments,  before  the  Union  under  the  Constitution  was  formed ;  and 
any  or  all  of  them  might  continue  to  be  so,  if  the  Union  were  utterly  dis- 
solved. To  the  political  community  denominated  a  state,  the  organization 
which  we  call  government  is  essential ;  it  is  of  the  substance  of  it,  and  a 
part  of  the  idea  which  the  word  expresses.     And  such  an  organization 
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was  certainly  quite  as  necessary  to  Alabama,  while  dissevered  from  her 
co-states,  as  wlule  in  union  with  them.  This  is  indeed  affirmed,  or  recog- 
nized, in  most  of  the  passages  which  we  have  quoted  from  cases  in  the 
federal  courts.  The  latest  of  those  in  the  suprei^e  court,  at  Washington, 
relating  to  this  matter,  is  that  of  Sprott  v.  United  States^  decided  at  the 
present  term.  [See  report  in  the  January  No.  1875,  of  The  American 
Law  Register.]  Miller,  J.,  in  delivering  the  opinion  of  the  court,  and 
speaking  of  the  difference  between  ^^  the  so-called  Confederate  government 
and  that  of  the  states,"  says :  ^^  The  latter,  in  most,  if  not  in  all  instances, 
merely  transferred  the  existing  state  organizations  to  the  support  of  a  new 
and  different  national  head.  The  same  constitutions,  the  same  laws  for 
the  protection  of  property  and  personal  rights,  remained  and  were  admin- 
isteied  by  the  same  officers.  These  laws,  necessary  in  their  recognition 
and  administration  to  the  existence  of  organized  society,  were  the  same, 
with  slight  exceptions,  whether  the  authorities  of  the  state  acknowledged 
alliance  to  the  true  or  the  false  federal  power.  They  were  the  funda- 
mental principles  for  which  civil  society  is  organized  into  government,  in 
all  countries,  and  must  be  respected  in  their  administration  under  what- 
ever temporary  dominant  authority  they  may  be  exercised." 

Anything  more  conclusive  on  this  point,  it  would  be  both  difficult  and 
needless  to  produce.  But  we  may  add,  that  it  having  been  repeatedly 
held  by  the  highest  court  of  this  country,  that  the  acts  and  ordinances  of 
secession  were  mere  nullities,  absolutely  void,  and  all  the  efforts  made  in 
support  of  them  having  proved  ineffectual,  it  follows  that  legally,  in  con- 
templation of  law,  Alabama  was  never  out  of  the  Union.  The  Constitu- 
tion and  laws  of  the  United  States,  though  their  operation  was  suspended, 
continued  obligatory- within  her  borders,  during  the  whole  period  of  the 
war.  And  she  continued  to  be  a  member  of  what  the  Constitution  in  all 
its  provisions  designed  to  be  '^  an  indestructible  Union,  composed  of  in- 
destructible states." 

Of  course,  we  are  not  to  be  understood  as  holding  that  because  the 
courts  and  legislatures  of  Alabama  during  the  war  were  such  rightfully,  — 
de  jure^  —  therefore  whatever  they  did  must  be  lawful.  Admit,  for  the 
sake  of  the  argument,  that  the  persons  exercising  public  functions  em- 
ployed them  in  doing  many  illegal  acts,  even  treasonable  ones.  What 
then  ?  Concede  that  they  became  liable  to  be,  and  were,  pursued,  driven 
from  office,  and  punished,  by  the  federal  government ;  and  that  their  of- 
ficial acts  of  the  character  supposed  must  be  treated  as  null  and  void.  All 
this  would  not  prevent  the  things  which  they  had  officially  done  that 
were  not  in  violation  of  superior  laws,  or  of  the  rights  and  obligations 
arising  under  such  laws,  from  being  valid  and  effectual,  any  more  than  the 
crimes  of  Charles  I.  and  his  decapitation  for  them,  or  those  of  James  II., 
for  which  England  dethroned  and  expelled  him,  invalidated  the  acts  which 
they  had  lavrfuUy  done  while  they  yet  actually  swayed  the  sceptre,  as 
kings  de  jure  of  the  realm* 

Our  conclusion  then  is,  that  the  courts  of  Alabama,  during  the  war, 
were  a  portion  of  the  rightful  government  of  the  state ;  and  that  their 
judgments,  decrees,  and  proceedings,  not  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  or  of  any  right  or  obligation  arising  under 
them,  and  not  in  violation  of  the  Constitution  of  Alabama,  are  valid,  and 
must  have  operation  and  effect  accordingly. 
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We  have  before  mentioned  that  the  views  of  our  predecessors  on  this 
point,  as  expressed  in  Hall  v.  Mall^  43  Ala.  488 ;  Powell  v.  Boon^  lb. 
459 ;  Martin  v.  Hewitt^  44  Ala.  418,  and  in  other  cases,  have  been  modi<^ 
fled  by  later  decisions.  We  refer  to  the  cases  of  Tarver  v.  Tankeriletf^ 
Powell  V.  Young,^  and  Riddle  v.  EUl^  decided  at  the  last  (June)  term  of 
this  court,  and  the  opinions  therein  delivered  by  Brickell,  J. 

In  them  it  was  held,  conformably  with  the  opinion  of  the  supreme  court 
of  the  United  States  in  Som  v.  Lochhart^  9upra^  that  "  judicial  proceed- 
ings in  this  state  during  the  war,  so  far  as  they  did  not  impair,  or  tend  to 
impair,  the  supremacy  of  the  national  authority,  or  the  just  rights  of  dt- 
izeuB  under  the  Constitution,  are  to  be  treated  as  binding." 

This  rectification  of  the  judicial  opinion  of  the  court  gave  great  satis- 
faction to  the  lawyers  and  people  of  the  state.  Its  tendency  was  to  pre- 
vent litigation  from  being  fomented,  and  the  peace  of  families  from  being 
disturbed.  We  have  gone  a  step  further  (we  hope  with  like  beneficent 
consequences),  in  holdmg  that  the  courts  in  which  those  judicial  proceed- 
ings were  had  were  a  part  of  the  rightful  government  of  the  state. 

One  consequence  of  this  decision  is,  that  no  act  of  the  l^islature,  or 
ordinance  of  a  convention,  is  necessary  to  give  validity  to  the  judgments, 
decrees,  and  proceedings  of  those  courts. 

Another  consequence  is,  that  the  records  and  papers  of  those  courts, 
during  the  war,  are  to  be  preserved  vnth  the  same  care,  and  certified  in 
the  same  manner,  as  those  of  the  courts  held  since ;  and  like  punishments 
are  to  be  inflicted  for  the  destruction,  mutilation,  abstraction,  or  falsifica- 
tion of  the  records  and  papers  of  the  one  as  of  the  other. 
.  According  to  our  views,  the  title  to  the  land  in  controversy,  acquired 
by  appellants  under  a  judgment  rendered  during  the  war,  the  executions 
upon  which  created  a  lien  commencing  at  an  earlier  date  than  that  created 
by  the  attachment  for  appellee,  is  valid.  And  the  proceedings  of  the  ap- 
pellee to  have  the  land  sold  under  the  judgment  in  nis  suit  are  injurious 
to  appellants,  and  cast  a  cloud  upon  their  title. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  will  be  here  ren- 
dered perpetually  enjoining  appellee  from  further  proceeding  to  sell  the 
land  in  controversy  to  satisfy  his  judgment. 

Appellee  will  pay  the  costs  of  this  suit  in  this  court  and  in  the  court 
below. 

Bbigkell,  C.  J.,  not  sitting. 

At  a  subsequent  day  of  the  term,  appellee  applied  for  a  rehearing.  The 
argument  in  support  of  it  did  not  come  into  the  reporter's  hands.  The 
following  response  was  made  thereto :  — 

Manning,  J.  Application  is  made  for  a  rehearing  in  this  cause,  upon 
a  supposed  misapprehension  by  the  court  of  the  facts  disclosed  by  the  rec- 
ord. And  in  support  of  the  application  it  is  alleged  that  it  was  not 
averred  by  the  appellants  in  their  bill,  or  proved,  that  executions  were 
regularly  issued  upon  the  judgment  under  which  the  land  in  controversy 
was  purchased  by  them,  without  the  lapse  of  the  term. 

The  judgment  in  the  suit  of  W.  H.  Webb  &  Co.  against  J.  E.  Wallace 
and  Dixon  Chitty,  which  is  one  of  those  under  which  appellants  pur- 
chased the  land,  was  rendered  on  the  10th  day  of  October,  A.  D.  1861. 
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Execution  was  issued  on  it  in  December,  1862,  upon  which  the  sheriff 
returned  that  he  had  ^^  received  interest  and  costs  on  the  within  fi.  fa. 
April  1st,  1863."  An  alias  fi.  fa.  was  issued  and  delivered  to  the  sheriff 
June  28,  1866,  but  not  returned  by  him,  and  a  pluries  fi.  fa.  was  issued 
and  delivered  to  the  same  sheriff  October  24,  1866,  under  which  he  sold 
the  land,  and  it  was  bought  by  appellants  on  the  first  Monday  in  Decem- 
ber, 1866,  after  having  been  duly  advertised.  All  this  appears  by  the 
transcript  of  the  record  of  the  cause,  which  is  made  an  exhibit  to  the  bill 
of  complaint,  as  a  part  of  it,  and  was  also  put  in  evidence. 

The  regularity  of  the  proceedings  upon  the  judgment  of  Webb  &  Co. 
against  Wallace  and  Chitty  was  never  disputed  or  objected  to  by  either 
of  the  latter,  and  it  was  the  land  of  one  of  them  (Chitty)  which  was  sold, 
under  the  execution,  to  appellants.  If  the  execution  ought  not  to  have 
been  issued  without  a  scire  facias  to  revive  the  judgment,  advantage 
should  have  been  taken  of  this  by  the  parties,  in  a  direct  proceeding.  The 
r^ularity  of  the  process  and  proceeding  cannot  be  collaterally  assailed 
by  a  third  person. 

Speaking  of  an  authority  referred  to,  in  Stewart  v.  Nichols^  15  Ala. 
230,  Collier,  C.  J.,  said :  ^^  The  court  seemed  to  assimilate  the  case  be- 
fore it  to  ek  fieri  facias  sued  out  after  a  year  and  a  day  after  the  rendition 
of  the  judgment,  which  is  confessedly  not  void,  but  merely  voidable  by 
some  direct  proceeding."  And  again  he  said  (p.  231) :  ^'  In  such  case 
the  judges  held  that  if  the  execution  issued  without  a  scire  facias  after  a 
year  and  a  d»y,  and  the  defendant  did  not  interpose  to  set  it  aside,  it  was 
an  implied  admission  that  the  judgment  was  unsatisfied  and  existed  in 
full  force."  This  removed  the  presumption  of  payment,  arising  from  the 
plaintiffs'  not  taking  out  execution  within  a  year  and  a  day.  See,  also,  to 
same  effect.  Sellers  ^  Cook  v.  Sayes^  17  Ahu  758 ;  Pollard  v.  Cocke^  19 
Ala.  188. 

The  execution  issued  upon  the  judgment  of  W.  H.  Webb  &  Co.  v. 
Wallace  and  Chitty,  on  the  28th  of  June,  1866,  preceded  by  nearly  three 
months  the  attachment  of  the  land  in  September,  1866,  by  appellee,  and 
being  followed,  without  the  lapse  of  a  term,  by  the  execution  of  October, 
gave  to  plaintiffs  in  it  priority  over  the  attachment.  And  it  was  under 
this  latter  execution  appellants  purchased  the  land. 

It  is  not,  therefore,  necessary  to  examine  the  voluminous  evidence  re- 
lating to  appellants'  purchase  of  the  same  land  under  the  judgment  ren- 
dered in  the  case  of  Falls  k  Cunningham  v.  Wallace  &  Chitty,  com- 
menced by  attachment  other  than  that  of  appellee. 

Th^  application  for  rehearing  is  denied. 

Bbigkell,  C.  J.,  not  sitting. 
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SUFBBMB  COURT  OF  MABTLAND. 

(To  appear  i^  44  Md.) 

NATIONAL  BANK.  —  BAILMENT.  —  POWER  OF  NATIONAL  BANK  TO  RE* 
OBIVB  COLLATERAL  SECURITY. — LIABILITY  OF  NATIONAL  BANK 
FOB  THE  LOSS  OF  BONDS  DEPOSITED  FOR  SUCH  PURPOSE.  —  DE- 
GREE OF  CARE  OF  BANK.  —  DAMAGES.  —  PROVINCE  OF  JURY. 

THIRD  NATIONAL  BANK  OF  BALTIMORE  v.  BOYD. 

The  Third  National  Bank  of  Baltimore  vas  organized  under  the  National  Cnrrencj 
Act  of  1864,  ch.  106.  The  firm  of  W.  A.  B.  &  Co.,  of  which  W.  A.  B.  was  the 
senior  member,  was  a  large  customer  of  the  bank  through  which  all  the  banking  busi- 
ness of  the  firm  was  transacted,  and  from  which  it  received  accommodations  as 
needed.  On  the  5th  of  February,  1866,  the  firm  was  indebted  to  the  bank  about 
$5,000,  and  W.  A.  B.  yoluntarily  proposed  to  the  president  of  the  bank  to  deposit 
with  the  bank  about  $37,000  in  bonds,  as  collateral  security  for  his  present  and  future 
Indebtedness.  Subsequently,  as  agreed  between  W.  A.  B.  and  the  president  of  the 
bank,  certain  bonds  and  stocks  were  deposited  as  collateral  security  for  the  payment  of 
all  obligations  of  W.  A.  B.  and  W.  A.  d,  &  Co.  to  the  bank,  then  ezistiiKr,  or  that  might 
be  incurred  thereafter,  with  the  understanding  that  the  right  to  sell  such  collaterals,  in 
satisfaction  of  such  obligations,  was  vested  in  the  officers  of  the  bank.  Some  of  tlie 
bonds  were  subsequently  withdrawn  and  others  deposited  in  their  place.  While  these 
collaterals  remained  in  the  bank,  the  firm  kept  a  deposit  account  with*  the  bank,  hav- 
ing an  average  amount  of  about  $4,000  on  deposit,  and  from  time  to  time  as  it  needed, 
obtained  discounts  raneing  from  $2,000  to  $15,000,  on  the  security  of  the  collaterals; 
it  sometimes  owed  the  Dank  nothing,  but  left  the  bonds  in  its  vault;  at  times  when  the 
firm  wanted  money  for  a  very  short  time,  it  obtained  it  from  the  bank,  on  the  security 
of  these  collaterals,  on  what  were  called  *'  call  loans,"  by  checks.  The  officers  of  the 
bank  considered  the  account  of  the  firm  a  very  desirable  one,  and  the  arrangement,  by 
which  every  liability  of  theirs  was  secured  by  the  collaterals,  very  advantageous  to 
the  bank.  The  firm  was  not  indebted  to  the  bank  subsequent  to  July,  1872,  when  it 
paid  its  last  indebtedness;  the  bonds  were  not  withdrawn,  but  left  in  the  bank  under 
the  oridnal  agreement.  Between  Saturday  evening,  the  1 7th,  and  Monday  morning, 
the  19th  of  Auffust,  1872,  the  bank  was  entered  by  Durglars  and  certain  of  the  bonds 
were  stolen,  ay  section  8  of  the  Act  of  Confess  of  1864,  ch.  106,  a  bank  organized 
thereunder  is  authorized  *'  to  exercise  all  such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking,  by  discounting  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt;  by  receiving  deposits,  by  buying  and  selling 
exchange,  coin,  and  bullion;  by  loaning  money  on  personal  security,  and  by  obtaining, 
issuing,  and  circulating  notes  according  to  the  provisions  of  this  act.''  Li  an  action 
by  W.  A.  B.  against  Sie  bank,  to  recover  the  value  of  the  bonds  which  were  stolen, 
it  was  Held : 

1st.  That  the  contract  entered  into  by  the  bank  was  not  a  mere  gratuitous  bailment. 

2d.  That  the  bank  had  the  power  to  enter  into  the  contract,  it  being  within  the  termB 
of  the  act  of  Congress. 

8d.  That  the  original  contract  of  bailment  bein^  valid  and  binding,  the  obligation  of 
the  bank  for  the  safe  custody  of  the  deposit  did  not  cease  when  the  plaintiff's  debt 
had  been  paid. 

4th.  That  the  defendant  was  responsible  if  the  bonds  were  stolen  in  consequence  of  its 
failure  to  exercise  such  care  and  diligence  in  their  custody  or  keeping,  as  at  the  time 
banks  of  common  prudence,  in  like  situation  and  business,  usually  bestowed  in  the 
custody  and  keeping  of  similar  property  belonging  to  themselves;  that  the  care  and 
diligence  ought  to  have  been  such  as  was  properly  adapted  to  the  preservation  and 

Erotection  of  the  property,  and  should  have  oeen  proportioned  to  the  consequence 
kely  to  arise  from  any  improvidence  on  the  part  of  the  defendant. 
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6th.  That  the  proper  measure  of  damages  was  the  market  value  of  the  hondsjit  the  time 

they  were  stolen. 
Whether  due  care  and  diligence  have  been  exercised  by  a  bank  in  the  custody  of  bonds 

deposited  with  it  as  colhiteral  security,  is  a  question  of  fact  exclusively  within  the 

I«t>vince  of  the  jury  to  decide. 

Appeal  from  the  circuit  court  for  Howard  County. 

On  the  morning  of  Monday,  the  19th  of  August,  1872,  when  the  officers 
of  the  Third  National  Bank  of  Baltimore  arrived  at  the  bank,  it  was  dis- 
covered that  since  the  close  of  business  on  Saturday  evening,  the  vault 
and  safe  of  the  bank  had  been  broken  into  by  burglars,  and  robbed  of  a 
large  amount  of  money  and  valuable  securities.  The  entrance  had  been 
effected  through  the  walls  of  an  adjoining  building,  belonging  to  Mr. 
John  S.  Gittings,  by  tenants  of  that  building,  who  had  rented  it  doubtless 
for  the  express  purpose  of  carrying  out  the  scheme  of  plunder.  By  ap- 
propriate and  ingenious  tools,  the  walls  of  both  buildings,  and  of  the 
vault,  and  the  icpn  plates  between  the  double  walls  of  the  vault  had  been 
perforated,  and  the  safe  within  forced  open.  Among  the  valuables  taken 
were  some  $64,000  in  money  belonging  to  the  bank ;  $10,000  in  the  cus- 
tody of  the  paying  teller;  $40,000  of  coupon  bonds  belonging  to  the 
family  of  the  acting  president  of  the  bank  and  in  his  custody ;  and  various 
coupon  bonds  belonging  to  the  appellee,  the  market  value  of  which  at 
that  time  was  nearly  $26,000.  To  recover  the  value  of  these  last  men- 
tioned bonds  the  present  suit  was  instituted  by  the  appellee  against  the 
appellant  in  the  superior  court  of  Baltimore  city,  whence  it  was  removed, 
on  the  suggestion  and  affidavit  of  the  latter,  to  the  circuit  court  for  How- 
ard County,  where  it  was  tried.  There  was  much  testimony  in  relation 
to  the  circumstances  attending  the  proceedings  of  the  burglars,  and  in  re- 
gard to  the  precaution  taken  by  the  appellant,  and  by  other  banks  in  the 
city  of  Baltimore,  to  guard  the  money  and  other  valuables  in  their  cus- 
tody. On  one  side,  the  object  was  to  show  that  everything  was  done 
that  could  be  reasonably  required  on  the  part  of  the  defendant  for  the 
safe-keeping  of  the  bonds  in  its  vault ;  on  the  other,  that  there  was  such 
remissness  in  various  respects  as  rendered  the  defendant  liable  to  the 
owners  of  special  deposits. 

At  the  close  of  the  testimpny,  the  plaintiff  offered  seven  prayers,  of 
which  the  court  granted  the  first,  fourth,  fifth,  sixth,  and  seventh,  and  re- 
jected the  second  and  third.  The  first  and  seventh  prayers  are  sufficiently 
set  out  in  the  opinion  of  this  court ;  the  fourth,  fifth,  and  sixth  are  as 
follows :  — 

4.  That  if  the  jury  shall  find  that  the  bonds  of  the  plaintiff  were  in 
the  custody  of  the  defendant  under  the  agreement,  and  for  the  purposes 
set  forth  in  the  plaintiff's  first  prayer,  and  that  the  robbery  and  loss  of 
the  bonds  thereby  which  have  been  given  in  evidence  might  have  been 
prevented  by  or<£nary  vigilance  and  care  on  the  part  of  the  watchmen  of 
the  bank,  or  either  of  them,  then  the  loss  of  the  plaintiff's  bonds  by  said 
robbery  is  no  defence  to  the  plaintiff's  claim  in  this  action. 

5.  If  the  jury  find  that  the  bonds  of  the  plaintiff  being  in  the  custody 
of  the  defendant  under  the  agreement,  and  for  the  purpose  set  forth  in 
the  phiintiff's  first  prayer,  were  lost  or  stolen  by  reason  of  any  neglect  of 
or  inattention  to  duty  on  the  part  of  any  of  the  officers  or  employees  of 
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the  bankf  which  the  jury  shall  find  to  amount  to  want  of  ordinary  vigil- 
ance £md  care,  the  defendant  is  responsible  therefor. 

6.  That  the  degree  of  care  which  the  defendant  was  bound  by  law  to 
take  of  the  bonds  of  the  plaintiff  in  its  custody  under  the  agreement  set 
forth  in  the  plaintiff's  first  prayer,  is  not  to  be  determine?  by  the  care 
which  the  defendant  may  have  seen  fit  to  take  of  similar  property  of  its 
own  at  the  same  time.  And  the  fact  that  the  defendant  lost  a  large 
amount  of  its  own  moneys  and  securities  at  the  same  time,  and  in  the 
same  way,  with  the  bonds  of  the  plaintiff,  is  therefore  not  in  itself  suffi- 
cient to  exempt  the  defendant  from  liability  to  the  plaintiff  in  this  action, 
unless  the  jury  shall  find  that  the  care  which  the  defendant  took  of  its 
own  property  was  reasonable  care. 

The  defendant  offered  eleven  prayers,  ot  which  all  but  the  tenth  were 
either  granted  by  the  court  or  conceded  by  the  plaintiff^s  counsel.  The 
tenth,  which  the  court  rejected,  is  contained  in  the  opinion  of  this  court. 
The  defendant  excepted.  The  verdict  and  judgmenjb  were  for  the  plain- 
tiff, and  the  defendant  appealed. 

The  cause  was  argued  before  Bartol,  C.  -  J.,  Stewart,  Bowie,  and 
Alvey,  JJ. 

Henry  Stochbridge  ^  Thomas  Donaldson^  for  the  appellant.  The  mem- 
orandum of  the  5th  of  February,  1866,  could  not  be  construed  as  a  oon- 
tract  made  b^  the  bank,  as  neither  the  discount  clerk,  nor  the  president 
who  dictated  its  terms,  had  any  power  to  make  such  contract  for  the  bank, 
and  it  does  not  appear  that  such  contract  was  ever  authorized  by  the 
board  of  directors  or  desired  by  them,  or  even  known  to  them;  and 
though  such  deposit,  and  subsequent  deposits  of  the  same  nature,  by  the 
plaintiff,  were  known  to  the  cashier,  yet  neither  had  he  any  authority  to 
enter  into  such  an  undertaking  for  the  corporation.  Such  powers  are  not 
vested  in  any  of  the  officers  named,  and  only  the  action  of  the  board  of 
directors,  or  the  acquiescence  of  the  board  after  knowledge  of  what  had 
been  done,  could  impose  such  a  responsibili^  upon  the  bank.  18  Stat,  at 
Lai^e,  101 ;  Rev.  Stat.  U.  S.  998,  999 ;  Morse  on  Banking,  128,  129, 
138, 138 ;  Wiley  v.  First  National  Bank  ofBraUleboro\  47  Vermont,  546 ; 
Foster  v.  Essex  Bank^  17  Mass.  497 ;  Lhyd  v.  West  Branch  Bank^  15  Pa. 
172 ;  Scott  V.  National  Bank  of  Chester  ValUjf^  72  lb.  471 ;  United  States 
V.  City  Bank  of  Columbus^  21  How.  856. 

National  banks,  under  the  terms  of  the  act  of  Congress,  have  no  power 
to  receive  special  deposits,  either  gratuitously  or  for  hire;  and  if  they 
were  responsible  for  the  plaintiff's  bonds,  while  they  were  held  as  col- 
lateral security  for  indebtedness,  that  responsibility  ceased  with  the  in- 
debtedness, —  or  certainly  after  the  plaintiff  had  had  a  reasonable  time  to 
withdraw  them ;  and  no  notice  from  the  defendant,  requiring  such  with- 
drawal, was  necessary.  Wiley  v.  First  National  Bank  of  Brattleboro\ 
supra  ;  First  National  Bank  of  Lyons  v.  Ocean  National  Bank,  60  N.  Y. 
278 ;  Foster  v.  Fssex  Bank,  17  Mass.  497 ;  1  Sm.  L.  C.  888. 

Even  if  the  general  prindples  laid  down  by  the  court  below  in  regard 
to  the  responsibility  of  the  defendant  in  this  case  are  correct,  yet  there 
was  error  in  granting  the  plaintiffs  first  prayer  5  because  a  few  points  in 
the  evidence  are  selected,  and  the  jury  are  instructed  that  they  may  take 
those  points  into  consideration,  in  forming  a  judgment  on  the  question  (rf 
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whether  there  was  exerciae  of  the  proper  d^ree  of  care  on  the  part  of  the 
defendant,  in  the  custody  of  the  plaintiff's  special  deposit.  As  there  was 
a  large  body  of  evidence  produced  on  both  sides,  bearing  on  this  very 
question,  and  as  all  such  evidence  should  have  been  fully  considered  by 
the  jury,  and  due  weight  given  to  every  part  of  it ;  and  as  the  jury  was 
the  sole  tribunal  entitled  to  decide  the  relative  importance  of  the  various 
items  of  such  evidence,  —  the  terms  of  this  instruction  were  not  only  mis- 
leading, but,  in  this  respect,  were  a  diropt  invasion  by  the  coui^  of  the 
province  of  the  jury.  Hurtt  v.  Woodland^  24  Md.  417 ;  B.  ^  0.  R.  R 
Co.  V.  Boteler,  88  lb.  668. 

The  measure  of  damages  fixed  in  th^  instruction  is  error,  the  true  rule 
being  the  value  of  the  property  at  the  time  when  it  was  demanded. 
Maury  ^  Osboum  v.  Ooyle^  84  Md.  285. 

John  H.  TTumias  ^  S,  Teackle  Wallis^  contra.  Corporations  are,  on 
general  principles,  vested  with  all  incidental  powers  which  are  necessary 
for  the  purposes  of  their  organization,  and  which  are  not  prohibited  by 
their  charter.  Plank  Road  Co.  v.  Young,  12  Md.  477-84 ;  The  Penn.j 
Bel.  ^  Md.  Ifav.  Co.  v.  Dandridge,  8  Gill  A  John.  818-19 ;  Angell  & 
Ames  on  Corporations,  pages  218-282,  ch.  8,  sees.  2  and  12,  ed.  of  1846. 
Taking  of  special  deposits  is  part  of  the  ordinary  business  of  banking. 
Marine  Bank  v.  Fulton  Bank,  2  Wall.  255,  256. 

Power  to  make  such  contracts  as  that  on  which  the  appellant  was  sued 
in  this  case,  was  expressly  conferred  on  national  banks  by  the  act  of  Con- 
gress under  which  the  appellant  was  organized-  Act  of  Congress  8d 
June,  1864 ;  18  Stat,  at  Large,  Brightly's  Supplement,  page  58. 

The  8th  section  of  this  act  empowers  them  to  ^^  exercise  under  this  act 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking,  by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt ;  by  receiving  deposits,  by  buying 
and  selling  exchange,  coin,  and  bullion ;  by  loaning  money  on  penonal 
iecurity^*  &c  Personal  security  here,  means  the  security  of  personal 
property.  All  of  the  other  transactions  previously  mentioned  are  on  the 
security  of  persons.  These  words  were  added  for  the  purpose  of  making 
it  clear  that  national  banks  were  to  have  the  right  to  take  pereonal  prop^ 
erty  as  security,  and  by  taking  it,  if  accompanied,  as  in  this  case,  with 
possession,  to  assume  liability  for  its  proper  custody. 

They  are  not  prohibited  from  so  taking  it  as  security  for  either  con- 
temporaneous or  future  transactions.  If  the  act  had  intended  so  to  limit 
their  power,  it  would  have  done  so  in  express  langni^,  as  it  did  in  refer- 
ence to  mortgages  on  real  property.     See  sec;  28. 

A  pledge  may  be  given  as  well  for  a  future  and  contingent  debt,  as  for 
an  existing  one.  Story  on  Bailments,  sec.  300 ;  Conard  v.  Atlantic  Ins. 
Co.  1  Peters,  448. 

A  bank  is  responsible  for  negligence  in  the  discharge  of  its  undertak- 
ing to  collect  a  araft  without  any  special  consideration  for  the  assumption 
of  that  duty.  If  such  an  undertaking  be  a  legitimate  element  of  banking 
business,  the  taking  of  collaterals  for  its  own  security  must  be  equally  so, 
and  equally  within  the  power  of  national  as  well  as  state  banks.  Uhic^ 
opee  Bank  v.  Philadelphia  Bank,  8  Wall.  641. 

The  contract  was  one  which  either  party  to  it  could  terminate  at  pleas* 
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ure,  subject  to  such  rights  as  had  abeady  accmed  under  it.  The  appel- 
lant had  as  much  right  to  deliver  the  collaterals  as  the  appellee  had  to 
demand  them.  So  long  as  neither  of  them  exercised  that  right,  they  were 
held  under  the  original  contract.  The  appellant  recognized  the  distinc- 
tion between  them  and  similar  property  held  by  it  as  a  gratuitous  bailee. 
It  required  all  of  its  customers  to  remove  boxes  and  valuables  which  they 
had  left  with  it  for  their  own  accommodation  and  security  merely,  but  re- 
tained the  property  in  question,  as  collaterals,  under  the  original  agree- 
ment, and  so  held  them  at  the  lame  they  were  stolen.  Either  party  to  a 
tenancy  at  will  may  terminate  it.  But  until  it  is  terminated;  both  of 
them  remain  liable  to  all  of  its  obligations.  So  did  both  parties  to  this 
contract,  so  long  as  they  permitted  it  to  remain  in  force,  as  it  was  when 
the  collaterals  were  stolep.  Under  such  circumstances,  the  liability  of 
the  appellant,  to  the  full  extent  defined  by  the  instructions  of  the  court, 
seems  clear.    JErie  Bank  v.  Smithy  Randolph  ^  Co,  8  Brewster,  9. 

National  banks  are  liable  for  the  loss  oi  property  held  by  them,  merely 
for  the  accommodation  of  their  customers,  without  any  consideration  for 
the  keepmg  of  it,  except  the  profit  derived  from  their  customers  doing 
with  them  their  banking  business.  But  the  court  below  did  not  consider 
it  necessary  to  decide,  and  did  not  decide  that  point.  It  is  not  involved 
in  this  appeal.  White  v.  BanJc^  4  Brewster,  234 ;  Pattuon  v.  Syracuse 
Nat,  Bank^  4  N.  Y.  S.  Ct.  Rep.  96 ;  Skull  v.  Kensington  Bank^  Leg.  Int. 
March  25,  1878 ;  First  Nat.  Bank  of  Iowa  v.  The  Ocean  Bank^  Court  of 
Common  Pleas  of  New  York,  23d  March,  1878 ;  Smith  v.  Firet  Nat.  Bank 
in  Westfield,  99  Mass.  605-11 ;  Scott  v.  National  Bank  of  CheeUr  VaUey^ 
72Penn.  471. 

The  particular  circumstances  which  the  jury  were  told  by  the  plaintifiTs 
first  prayer  they  mighty  not  muet^  consider,  were  all  proper  for  tiieir  con- 
sideration; That  prayer  is  not  liable  to  the  objection  that  it  gave  to  these 
circumstances  undue  prominence.  Where  a  question  of  negligence  or  of 
care  is  one  of  mixed  law  and  fact,  there  is  no  other  way  in  which  a  jury 
can  be  properly  instructed  on  what  their  verdict  ought  to  depend  than  by 
directing  their  attention  to  the  particular  facts  into  which  they  should  in- 
quire. B.  Sf  0.  B.  R.  Co.  V.  Schumacher,  29  Md.  168, 174-5 ;  Maury  ^ 
Oeboum  v.  Ooyle,  84  lb.  237 ;  Frie  Bank  v.  Smithy  Randolph  ^  Co.  8 
Brewster,  9 ;  Story  on  Bailments,  sees.  11, 12, 15,  17, 136,  882 ;  B.  ^  0. 
R.  R.  Co,  V.  WoHhington,  21  Md.  275,^82-4;  Cumb.jt  Penn.  R,R.  Co. 
V.  StaU,  87  lb.  126 ;  Cumh,  v.  Camden  ^  Amboy  R,  M.  Co,  2  Daly,  454 ; 
FwaU  ^  Myere  v.  Harding  ^  Sopkine,  16  Md.  170. 

The  right  of  a  party  in  any  case  to  segr^ate  facts,  and  to  ask  proper 
instructions  in  reference  to  them  is  well  established.  Williame  v.  Woode, 
Bridges  ^  Co,  16  Md.  220 ;  Bimey  v.  N.  Y,  *  Wash.  Telegraph  Co.  18 
lb.  841 ;  Parkhurst  v.  N.  Central  R.  R.  Co.  19  Md.  472.  See  also  17 
Wall.  382,  888. 

Even  if  the  degree  of  care  ought  to  have  been  defined  in  such  legal  lan- 
guage, the  court  did  so  define  it,  at  the  instance  of  the  appellant,  and  did 
instruct  the  jury  that  the  plaintiff  was  not  entitled  to  recover  if  the  de- 
fendant had  used  ordinary  care. 

The  plaintifiE's  first  prayer  properly  rested  his  ri^ht  to  recover  ^^  on  the 
failure  on  the  part  of  the  defendant  to  exercise  sudi  care  and  diligence  in 
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the  cnstody  or  keeping  of  them  (the  oollaterals),  as,  at  the  time  they 
were  stolen,  banks  of  common  prudence,  in  Uke  situation  and  business, 
usually  bestow  in  the  custody  or  keeping  of  similar  property  belonging  to 
themselves; "  and  his  seventh  instructed  the  jury,  that  it  was  their  province 
to  determine,  from  all  the  facts  and  circumstances  of  the  case,  whether  that 
amount  of  care  had  been  used  or  not  B.  ^  0.  JR.  JS.  Co,  v.  Fitzpatricky 
85  Md.  22,  44. 

It  was  no  defence  to  the  appellant  that  it  had  lost  its  own  property,  if 
it  had  not  taken  of  it  the  necessary  amount  of  care,  and  therefore  the 
plaintiff*^  sixth  prayer,  in  connection  with  the  defendant's  ninth  prayer, 
was  properly  granted,  JDoorman  v.  Jenkins^  2  Ad.  &  EL  258  (2Q  E.  C. 
L.  82) ;  Tracff  v.  Wood,  3  Mason,  182 ;  2  Smith's  Leading  Cases,  840 ; 
Story  on  Bailments,  sees.  64-7 ;  JErie  Bank  v.  Smithy  Randolph  ^  Co.  8 
Brewster,  9. 

In  this  case  there  are  two  counts  in  trover  and  two  in  case :  one  for 
violation  of  the  duty  imposed  by  law  to  deliver  the  bonds  when  demanded, 
if  no  indebtedness  existed,  for  which  they  had  been  pledged ;  the  other  of 
the  duty  to  keep  them  with  such  care  that  they  should  not  be  lost  through 
the  default  of  the  defendant.  The  evidence  was  that  the  bonds  had  been 
stolen  in  the  interval  between  Saturday  afternoon,  the  17th,  and  Monday 
morning,  the  19th  of  August,  1872.  The  conversion,  if  the  counts  in 
trover  were  relied  on,  consisted  not  in  the  refusal  to  deliver  them  after 
they  had  been  stolen,  for  then  it  was  impossible  —  but  in  permitting 
them  to  be  stolen. 

If  the  counts  in  case  were  relied  on,  the  obligation  to  keep  the  bonds  so 
that  they  should  not  be  lost  by  the  fault  of  the  defendant  was  broken  by 
permitting  them  to  be  lost  or  stolen.  The  time  of  the  loss  of  the  bonds, 
under  either  count,  was  that  at  which  the  wrong  to  the  plaintiff  was  done, 
and  that  at  which  the  value  of  the  property  should  be  estimated.  After 
the  conversion  was  committed,  or  the  liability  in  case  had  accrued,  no  de- 
mand to  perfect  the  plaintiff's  right  was  necessary,  and  his  delay  in  mak- 
ing a  demand  which  could  not  be  complied  with  did  not  have  the  effect 
of  postponing  the  period  at  which  the  value  of  the  property  should  be 
taken  as  a  standard  of  damages.  Baltimore  Marine  Im.  Co.  v.  Dalrymple^ 
25  Md.  804-5 ;  Williams  v.  Woode,  BHdge%  ^  Co.  16  lb.  220 ;  IHe(Ai%  y. 
Fu89,  8  Md.  157-160. 

In  actions  on  contracts,  one  is  Bable  for  the  breach  from  the  time  he 
renders  himself  incapable  of  performing  it,  or  refuses  to  perform  it,  or 
otherwise  violates  it.  Sedgwick  on  Damages,  6th  edit,  page  419,  note  2 
[852]  ;  WtUiams  v.  Woods,  Bridges  ^  Co.  16  Md.  220,  2»9 ;  Dugan  r. 
Anderson,  86  lb.  581,  &c. ;  1  Robinson's  Practice,  458. 

Neither  plaintiff  nor  defendant  can  claim,  after  either  of  these  occur- 
rences, that  any  loo^i8  penitentice  remains  which  postpones  the  period  at 
which  the  damages  are  to  be  estimated ;  nor  can  it  be  postponed  by  any 
subsequent  demand  for  the  performance  of  it  made  by  the  plaintiff,  after 
the  contract  had  been  disaffirmed  or  violated  by  the  defendant,  or  the 
performance  of  it  had  become  impossible.  Williams  v.  Woods,  Bridges 
S  Co.  16  Md.  220,  259 ;  Baltimore  Marine  Im.  Co.  v.  Dalrymple,  25  lb. 
804-^. 
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Babtol,  O.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  appellee,  to  recover  the  value  of  certain 
coupon  bonds  and  stocks,  that  passed  like  bank  notes,  by  delivery ;  which 
had  been  deposited  by  the  plaintiff  with  the  defendant,  and  which  had 
been  stolen  from  the  defendant,  in  consequence  of  its  alleged  failure  to 
exercise  ordinary  care  in  the  custody  of  them. 

The  case  is  one  that,  from  its  nature,  depended  at  the  trial  below 
mainly  on  the  questions  of  fact  arising  upon  the  evidence,  wiUi  regard  to 
the  manner  in  which  the  bonds  were  lost,  and  the  vigilance  and  care  ex- 
ercised by  the  bank  in  their  custody.  These  were  questions  exclusively 
for  the  jury,  whose  province  it  was  to  decide  whether  there  was  any  want, 
or  omission  of  ordinary  care  and  diligence  on  the  part  of  the  bank,  from 
which  the  loss  of  the  plaintiff's  property  resulted.  These  questions  were 
submitted  to  the  jury  by  the  circuit  court,  were  decided  by  them  against 
the  bank,  and  we  have  no  authority  or  power  to  review  their  verdict. 

All  the  prayers  asked  by  the  defendant,  being  either  conceded  by  the 
plaintiff's  counsel  or  granted  by  the  circuit  court  except  the  tenth;  the 
only  matters  presented  for  our  consideration  on  this  appeal  arise  upon  the 
defendant's  tenth  prayer,  which  was  refused;  and  the  firsts  faurtky^fihj 
eixthy  and  ieventh  prayers  of  the  plaintiff,  which  were  granted. 

It  appears  by  the  evidence  that  the  appellant  was  a  bank  organized 
under  ^^  the  National  Gurreney  Act  of  1864."  The  firm  of  Wilham  A. 
Boyd  &  Co.,  of  which  the  appellee  was  senior  member,  was  a  large  cus- 
tomer of  the  bank,  through  which  all  the  banking  business  of  the  firm  was 
transacted,  and  from  which  it  received  accommodations  as  needed.  On 
the  5th  day  of  Februarv,  1866,  the  firm  was  indebted  to  the  bank  about 
$5,000,  when  the  appellee  voluntarily  proposed  to  the  president  of  the 
bank,  to  deposit  with  the  bank  a  lai^  amount  of  bonds,  about  $37,000, 
as  collateral  security  for  his  present  and  future  indebtedness.  The  terms 
of  the  deposit,  as  agreed  on  between  Mr.  Boyd  and  Uie  president,  were 
dictated  by  the  latter  to  the  discount  clerk  —  and  were  as  follows:  — 

"TmBD  National  Bahtk, 

February  &th,  1866. 
*'  William  A.  Boyd  has  deposited  with  the  Third  National  Bank  of 
Baltimore  820,000  in  United  States  5-20  bonds,  and  $1,500  5-20,  July, 
1865 ;  $5,000  Hudson  County,  New  Jersey ;  $5,000  Town  of  Saratoga, 
New  York,  7  per  cent,  bonds ;  $5,000  Stock  of  Third  National  Bank  of 
Baltimore,  as  collateral  security  for  the  payment  of  all  obligations  of  Wm. 
A.  Boyd  and  Wm.  A.  Boyd  &  Co.  to  the  Third  National  Bank  of  Balti- 
more, at  present  existing,  or  that  may  be  incurred  hereafter,  with  the  un- 
derstanding that  the  right  to  sell  the  above  collaterals,  in  satisfaction  of 
such  obligations,  is  hereby  vested  in  the  officers  of  the  Third  National 
Btok.  [Signed]        A.  H.  Babkitz,  Dieeount  Olerk."^ 

This  paper  was  kept  by  the  cashier  of  the  bank  in  the  same  envelope 
with  the  bonds, -*  afterwards  memoranda  were  inclosed  therein,  signed 
by  the  appellee's  attorney  and  by  the  cashier,  showing  that  certain  of  the 
bonds  originally  deposited  had  been  withdrawn,  and  others  deposited  to 
replace  them. 


May*  1877.]  THE  AMBBICAN  LAW  TDCB8  BBP0BT8.  221 

Yd.  IV.]  Tbibd  Natmmiai.  Bavk  of  Baltimokb  o.  Botd.  [No.  ft. 

It  appears  from  tiie  evidenoe  **  that  while  these  collaterals  remained  in 
the  bank,  the  firm  kept  a  depocdt  account  with  the  bank,  haying  an 
average  amount  of  about  $4,000  on  deposit,  and  from  time  to  time  as 
it  needed,  obtained  discounts  ranging  from  $2,000  to  $15,000  on  the  se- 
curity of  the  collaterals,  but  frequently,  and  for  considerable  times,  as 
much  as  five  months  at  a  time,  it  sometimes  owed  the  bank  nothing, 
but  left  the  bonds  in  its  vault ;  that  at  times  when  the  firm  wanted 
money  for  a  very  short  time,  it  had  obtained  it  from  the  bank,  on  the 
security  of  these  collaterals  on  what  were  called  ^  call  loans,'  by  checks 
such  as  the  following:  — 

''  Baltimore,  Jidy  18, 1871. 

^  Third  National  Bank  of  Baltimore  pay  to  order  of  call  loan  on  general 
collaterals, /our  tAoiMaiu2  doSar^.  William  A.  Boyd  &  Co." 

^*  The  firm  was  not  indebted  to  the  bank  subsequent  to  July,  1872,  when 
it  paid  its  last  indebtedness ;  the  bonds  were  not  withdrawn,  but  left  with 
the  defendant,  under  the  original  agreement."  The  bank  was  robbed  and 
the  bonds  stolen  in  the  manner  described  in  the  testimony,  between  Satur- 
day evening,  the  17th,  and  Monday  morning,  the  Idth  of  August,  1872. 
It  appears  nrom  the  proof  that  the  giving  of  the  bonds  as  collateral  secu- 
rity, was  the  voluntary  act  of  the  pTaintUF,  not  done  at  the  instance  or  re- 
quest of  the  defendant ;  that  the  bank  officers  considered  the  account  of 
the  plaintiff's  firm  a  very  desirable  one,  and  considered  the  arrangement, 
by  which  every  liability  of  theirs  was  secured  by  the  collaterals,  very  ad- 
vantageous to  the  bank ;  ^*  which  was  under  no  obligation  to  lend  them 
anything ;  but  the  bonds  and  stocks  were  to  be  held  as  collateral  security 
for  all  loans  that  might  be  made  to  them,  and  for  their  liability  on  any 
paper  signed  or  indorsed  by  them,  which  might  at  any  time  be  held  by 
the  bank." 

The  defendant,  by  its  tenth  prayer,  asked  the  court  to  instruct  the  jury, 
^*  That  the  defendant  had  no  power,  by  the  act  of  Congress  under  which 
it  was  incorporated,  to  assume  and  undertake  the  keeping  of  the  plaintiff's 
bonds,  while  they  were  not  held  as  collateral  security  for  debts  owing  to 
it ;  and  if  the  jury  shall  find  that  when  the  bonds  were  stolen  ....  there 
was  not  and  had  not  been  for  nearly  three  weeks  any  indebtedness  for 
which  they  were  held  as  security,  then  the  plaintiff  cannot  recover  in  this 
action. 

This  prayer  raises  the  question  of  the  power  of  the  bank  to  accept  and 
retain  the  deposit  of  the  plaintiff's  bonds,  in  the  manner  and  for  the  pur- 
pose disclosed  in  the  evidence.  Having  been  organized  under  the  Act  of 
Congress  of  1864,  ch.  106,  the  powers  of  the  bank  are  limited  and  defined 
by  the  provisions  of  that  act. 

By  section  8,  it  is  authorized  ^*to  exercise  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business  of  banking  by  discount- 
ing promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of 
dent ;  by  receiving  deposits ;  by  buying  and  selling  exchange,  coin,  and 
bullion ;  by  loaning  money  on  personal  security,  and  by  obtaining,  issuing, 
and  circulating  notes  according  to  the  provisions  of  this  act." 

The  construction  of  this  section  was  considered  by  this  court  in  WeehUr 
V.  Fir9t  National  Bank  of  Hofferitpum^  42  Md.  6ol.    The  precise  ques- 
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tion,  however,  now  presented  did  not  arise  in  that  case.  There  the 
attempt  was  made  to  hold  the  bank  responsible  for  alleged  fraudulent 
representations  made  by  its  teller  in  the  sale  of  bonds  of  the  Northern 
Pacific  Railroad  Company,  which  the  narr.  alleged  the  bank  was  engaged 
in  selling  on  commission.  It  was  decided,  that  ^*  the  business  of  selling 
bonds  on  commission  was  not  within  the  scope  of  the  powers  of  the  cor- 
poration," under  the  act  of  Congress  to  whidi  we  have  referred.  It  was 
further  held  that  the  defence  of  ultra  vires  was  open  to  the  bank  under 
the  decision  in  ^^  The  Steam  Namgatiim  Co.  v.  Dandridge^  8  G.  &  J.  818, 
819 ;  and  consequently  that  the  bank  was  not  responsible  for  any  false 
representations  made  by  its  teller  to  the  plaintiff,  whereby  she  was  in- 
duced to  purchase  the  bonds  in  question."  It  is  contended  that  the  case 
now  under  consideration  comes  within  that  decision.  In  the  argument 
of  the  causa,  the  counsel  for  the  appellant  hali  treated  the  transaction  as 
a  mere  gratuitous  deposit,  simply  for  the  convenience  or  accommodation 
of  the  appellee,  and  for  the  purpose  of  affording  a  place  of  safe  keeping 
for  his  bonds,  and  has  argued  that  the  bank  had  no  power  to  accept  a 
bailment  of  that  kind,  or  in  other  words  to  become  a  mere  safe  deposit 
company,  and  was  not  therefore  responsible  for  the  loss.  There  is  very 
strong  ground,  both  upon  reason  and  authority,  in  support  of  the  propo- 
sition that  a  national  bank,  deriving  its  existence  and  exercising  its 
powers  under  the  act  of  Congress  referred  to,  is  not  authorized  to  enter 
into  a  contract  as  a  mere  gratuitous  bailee,  by  receiving  on  special  deposit 
for  safe  keeping  merely,  coin,  jewelry,  plate,  bonds,  or  other  valuables. 
Such  a  contract  does  not  appear  to  be  authorized  by  the  terms  of  the  8th 
section,  as  a  transaction  ^^  within  the  ordinary  course  and  business  of 
banking  or  incident  to  it ; "  and  has  been  decided  by  the  supreme  court 
of  Vermont  to  be  unauthorized  by  the  law,  and  beyond  the  scope  of  the 
corporate  powers.  Wiley  v.  Firnt  National  Bank  of  Brattlehoro\  47 
Verm.  546.  The  very  well  considered  opinion  by  Judge  Wheeler  in  this 
case  will  be  found  in  The  American  Law  Register,  N.  S.  vol.  14,  p.  342, 
accompanied  by  an  able  note  from  the  pen  of  Judge  Redfield,  in  which 
the  cases  are  collected  and  reviewed. 

In  the  case  of  The  First  National  Bank  of  Lyons  v.  The  Ocean  National 
Bank^  60  N.  Y.  278,  the  court  of  appeals  of  New  York  have  recently  made 
a  similar  decision. 

Assuming  these  decisions  to  be  correct,  and  we  are  not  disposed  to  ques- 
tion their  soundness,  it  is  clear  that  the  contract  entered  into  by  the  bank 
in  this  case,  was  not  a  mere  gratuitous  bailment.  As  shown  by  the  paper 
of  February  6,  1866,  the  bonds  were  not  received  on  special  deposit, /<>r 
safe  keeping  merely^  but  were  received  as  collateral  security  for  a  debt  then 
existiiig,  and  for  all  obligations  that  might  thereafter  be  incurred  by  the 
depositor. 

We  entertain  no  doubt  of  the  power  of  the  bank  to  enter  into  a  con- 
tract of  that  kind.  To  accept  such  collateral  security  for  existing  debts, 
and  for  future  loans  and  discounts,  is  a  transaction  within  the  usual  course 
of  the  busine^  of  banking,  and  incident  thereto,  and  therefore  within  the 
terms  of  the  act  of  Congress. 

The  power  of  national  banks  to  receive  such  deposits  was  distinctly 
recognized  by  the  supreme  court  of  Vermont,  and  the  court  of  appeals 
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of  New  York,  in  the  cases  before  cited,  and  we  are  not  aware  that  it 
has  ever  been  questioned.  On  this  point  we  refer  to  the  able  opinion 
of  Judge  Sharswood,  in  Erie  Bank  v.  Smithy  Randolph  ^  Co.  8  Brews- 
ter., 9. 

In  Maitland  y.  The  Oitizene^  National  Bank^  40  Md.  640,  this  court 
affirmed  the  right  of  a  national  bank  to  receive  on  deposit  the  note  of 
a  third  person  as  collateral  security,  for  future  loans  or  advances  to  the 
depositor. 

The  original  contract  of  bailment  being  valid  and  binding,  the  obliga- 
tion of  the  bank  for  the  safe  custody  of  the  deposit  did  not  cease  when 
the  appellee's  debt  had  been  paid.  There  is  no  evidence  that  the  contract 
was  changed ;  on  the  contrary,  the  evidence  shows  ^^  the  bonds  remained 
with  the  bank  under  the  original  agreement,"  as  collateral  security  for  any 
indebtedness  of  the  appellee  that  might  thereafter  accrue,  and  for  any 
liability  of  himself  or  of  the  firm  of  which  he  was  a  member,  or  any  paper 
signed  or  indorsed  by  them,  which  might  at  any  time  be  held  by  the  bank. 
For  these  reasons  the  circuit  court  committed  no  error  in  refusing  the  ap- 
pellant's tenth  prayei^ 

The  appellant's  counsel  have  argued  that  the  memorandum  of  Febru- 
ary 6, 1866,  cannot  be  construed  as  a  contract  made  by  the  appellant, 
because  it  does  not  appear  that  the  officers  by  whom  it  was  made  were 
authorized  to  bind  the  bank. 

This  point  is  not  properly  before  us,  was  not  made  in  the  circuit  court, 
and  is  not  presented  by  the  bill  of  exceptions.  All  the  prayers  of  the 
appellant  go  upon  the  theory  that  the  bonds  were  held  by  the  bank  as 
collateral  security. 

But  even  if  the  question  of  the  authority  of  the  officers  to  bind  the  ap- 
pellant were  open  on  this  appeal,  it  may  be  observed  that  the  contract  of 
bailment  being  one  which  it  was  competent  for  the  corporation  to  make, 
,  and  having  been  made  by  its  officers,  acting  within  the  scope  of  their 
general  powers  and  apparent  authority,  and  in  the  exercise  of  powers 
usually  delegated  to  like  officers,  the  bank  would  be  estopped  to  'deny 
their  authority.  It  may  be  added  further,  that  there  was  evidence  from 
which  the  jury  might  properly  have  inferred  that  the  authority  had  been 
conferred  upon  the  president  and  cashier,  and  that  their  acts  were  known 
to  and  sanctioned  by  the  directors.  Union  Bank  v.  Bidgely^  1  H.  &  6. 
825,  418,  480. 

But  as  we  have  before  said,  the  question  of  the  authority  of  the  officers 
to  act  for  the  bank  in  the  transaction  is  not  before  us.  29  Md.  2, 
Rale  4. 

With  respect  to  the  several  prayers  of  the  appellee  which  were  granted 
by  the  circuit  court,  and  referred  to  in  the  bill  of  exceptions,  we  do  not 
understand  that  any  objection  is  made  to  them  by  the  appellant,  so  far 
as  they  instructed  the  jury  upon  the  question  of  the  degree  of  care  which 
the  appellant's  officers  were  bound  by  law  to  exercise  in  the  custody  of 
the  appellee's  bonds.  In  this  respect  they  do  not  difEer  from  the  prayers 
granted  at  the  instance  of  the  appellant. 

By  the  appellee's  ^r«t  prayer,  the  jury  were  instructed  that  the  defend- 
ant would  be  responsible  if  the  jury  found  from  the  evidence  that  the 
bonds  had  been  stolen,  ^^  in  consequence  of  the  failure  on  the  part  of  the 
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defendant  to  exercise  such  care  and  diligence  in  the  custody  or  keeping 
of  them  as  at  the  time  banks  of  common  prudence,  in  like  situation  and 
business,  usually  bestowed  in  the  custody  and  keeping  of  similar  property 
belonging  to  themselves ;  that  the  care  and  diligence  ought  to  have  been 
such  as  was  properly  adapted  to  the  preservation  and  protection  of  said 
property,  and  to  have  been  proportioned  to  the  consequence  likely  to 
arise  from  any  improvidence  on  the.  part  of  the  defendant."  No  objection 
has  been  made,  nor  could  any  be  justly  urged  against  this  proposition. 
The  prayer  further  instructed  the  ]ury,  that  in  determining  whether  or 
not  such  care  and  diligence  were  used,  ^^  the  jury  may  take  into  consider^ 
ation  whether  it  was  a  proper  precaution  for  the  defendant  to  have  had 
an  inside  watchman  at  night,  and  on  Sundays,  whether  such  watchman 
ought  to  have  kept  awake  at  night,  and  whether  the  bank  ought  ever  to 
have  been  without  an  inside  watchman  at  any  part  of  the  day  on  Sundav, 
and  that  they  may  take  into  consideration  the  nature  and  value  of  said 
bonds,  their  liabilility  to  loss,  the  temptation  they  offered  to  theft,  the 
difficulty  of  recovering  them  if  stolen,  the  situation  of  the  building  and 
vault,  and  the  sufficiency  of  the  safe  in  which  the  defendant  kept  them  at 
the  time  they  were  stolen." 

Exception  has  been  taken  to  the  last  part  of  the  prayer,  because  of  the 
enumeration  of  certain  questions,  as  proper  to  be  considered  by  the  jury, 
in  determining  whether  such  care  and  diligence  had  been  used  by  the 
bank  as  was  defined  in  the  prayer.  But  we  find  no  error  in  this  part  of 
the  instruction :  the  particular  subjects  of  inquiry  mentioned  were  proper 
for  the  consideration  of  the  jury ;  their  province  was  not  invaded,  nor 
was  there  anything  to  mislead  them ;  they  were  not  told  that  in  any  of 
the  particulars  mentioned  the  evidence  showed  a  want  of  due  and  ordi- 
nary care  on  the  part  of  the  bank  ;  and  by  the  appellee's  seventh  prayer, 
they  were  instructed,  ^^  that  it  was  a  question  to  be  determined  by  them 
from  all  the  facts  and  circumstances  of  the  case,  whether  there  was  or 
was  not  that  degree  of  care  and  diligence  used  by  the  defendant  in  the 
protection  and  preservation  of  the  plaintiff's  property  which  is  defined  in 
the  plaintiff's  first  prayer." 

The  degree  of  care  and  diligence  required  by  the  law  was  properly  de^ 
fined  by  the  circuit  court ;  the  question  whether  it  has  been  exercised  by 
the  defendant  was  fairly  submitted  to  the  jury  upon  all  the  facts  and  cir- 
cumstances of  the  case.  This  was  a  question  of  fact,  exclusively  within 
the  province  of  the  jury  to  decide ;  we  have  no  po^er  to  disturb  their 
verdict ;  and  we  have  refrained  from  stating  the  facts  and  circumstances 
showing  the  manner  in  which  the  most  extraordinary  and  unforeseen  rob- 
bery was  committed  upon  the  bank. 

The  only  question  left  for  us  to  consider  is  as  to  the  proper  measure  of 
damages.  This  was  decided  by  the  circuit  court  to  be  ^^  the  value  of  the 
bonds  at  the  time  they  were  stolen."  The  appellant  contends  that  this 
was  error,  and  insists  that  the  true  measure  is  their  value  on  the  9th  day 
of  September,  1872,  when  they  were  demanded  by  the  appellee.  It  ap- 
pears by  the  agreement  of  counsel  that  the  bonds  had  slightly  diminished 
m  value  between  the  time  of  the  robbery  and  the  time  they  were  de- 
manded. At  the  former  date,  they  were  worth  $25,911.25,  and  at  the 
latter,  their  value  was  $25,400.63. 
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In  our  opinion,  the  rule  laid  down  by  the  circuit  court  is  correct.  In 
a  case  of  this  kind,  the  measure  of  damages  is  the  value  of  the  property 
lost ;  the  only  question  is  at  what  time  is  this  value  to  be  computed.  Its 
value  not  being  fixed  and  permanent,  but  liable  to  fluctuate,  the  time 
fixed  for  ascertaining  it  may  become  of  much  importance,  and  has  been 
the  subject  of  considerable  discussion  in  the  courts,  and  the  decisions  are 
by  no  means  uniform.  In  Maryland,  the  measure  of  damages  in  trover  is 
ordinarily  the  value  of  the  property  at  the  time  of  the  conversion ;  Sep^ 
bum  V.  SeweUy  5  H.  &  J.  211 ;  Sterling  v.  Q-arritee^  18  Md.  468 ;  and  we 
think  the  same  rule  may,  by  analogy,  be  applied  to  the  present  case. 
Here  the  ground  of  the  action  is  the  alleged  breach  of  the  contract  of 
bailment,  by  reason  of  the  failure  on  the  part  of  the  bank  to  exercise 
due  cars  in  the  custody  of  the  bonds,  whereby  they  were  lost ;  the  true 
measure  of  damages  would  seem  to  be  their  market  value,  computed  at 
that  time.  This  question  arose  in  Balto.  Marine  Ins.  Co.  v.  Dalrymphy 
25  Md.  244.  In  that  case  there  was  a  pledge  or  hypothecation  of  stock 
as  collateral ;  the  contract  of  bailment  having  been  broken  by  the  illegal 
sale  of  the  stock  by  the  bailee,  the  other  party  being  cc^izant  of  the 
breach  waited  for  two  years,  and  the  stock  having  risen  in  the  market 
demanded  the  same,  offering  to  redeem,  and  claimed  that  the  value  of  the 
stock  should  be  computed  at  the  time  of  his  demand.  But  it  was  held 
that  the  measure  of  damage  was  its  value  at  the  time  of  the  breach. 

Without  repeating  the  reasons  and  authorities  upon  which  that  decision 
was  placed,  we  refer  to  the  opinion  of  the  court,  at  pages  805,  806,  307, 
808. 

In  Maury  ^  Osboum  v.  Oayle^  84  Md.  285,  cited  by  the  appellant,  it 
was  ruled  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  bonds 
deposited,  ascertained  at  the  date  they  were  demanded.  But  that  case  is 
not  applicable  here ;  there  was  -no  evidence  of  the  time  when  they  had 
been  lost,  or  that  they  had  changed  in  value ;  and  the  contract  there  sued 
on  was  not  the  same  as  this.  In  that  case,  by  the  contract  of  bailment, 
the  bailee  had  the  option  to  return  the  securities  deposited,  or  their  value 
in  money,  on  demand.  In  this  case,  the  legal  obligation  of  the  bailee 
was  to  keep  the  bonds  of  the  appellee  safely,  and  to  return  them  to  him 
when  the  contract  ended.  Strictly,  this  obligation  could  not  be  dis- 
charged by  the  payment  to  the  appellee  of  their  value  in  money ;  after 
the  bonds  had  bflen  lost,  and  it  had  become  impossible  to  return  them, 
there  was  no  necessity  for  a  demand,  and  when  made,  it  could  have  no 
significance  or  effect,  in  determining  the  rights  of  the  parties ;  these  had 
become  fixed  when  the  breach  occurred  by  the  loss  of  the  bonds,  and,  in 
our  judgment,  the  proper  measure  of  damages  is  their  value  computed  at 
that  time.  Finding  no  error  in  the  rulings  of  the  circuit  court,  the  judg- 
ment must  be  affirmed.  Judgment  affirmed. 

VOL.  IV.  15 
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CIROUIT  COUBT  OP  THB  UNITED  STATES  FOR  THB  SOUTH* 

EBN   DISTRICT  OF  ALABAMA. 

[JAiinjABX,  1877.] 

MXTlEaCIPAL  BOKDS.  —  TAXATION.  —  UANDAMXfS^  ETC. 
SIBLEY  V.  THE  CITY  OF  MOBILE, 

1.  Where  an  act  of  the  le^slatnre  authorized  a  cit^  to  issue  its  bonds  in  aid  of  a  rail- 
road company,  and  ratmed  a  contract  by  which  the  city,  having  issued  its  said  bonds, 
agreed  to  appropriate  sufficient  monejs  from  its  treasury  to  pay  the  accruing  interest 
thereon,  the  city  was  thereby  authorized  to  levy  a  tax  to  pay  said  interest,  and  such 
authority  carried  with  it  the  duty  to  make  the  levy. 

2.  But  when  at  the  time  of  the  issue  of  the  bonds  the  Constitution  of  the  state  limited  the 
taxing  power  of  the  city  to  a  eertun  per  centum  upon  its  taxable  property,  the  city 
could  not  exceed  that  limit ;  but  having  first  levied  a  tax  sufficient  to  pay  its  current 
expenses,  it  was  bound  by  its  contract  to  exhaust,  if  necessary,  the  residue  of  its  tax- 
ing power  in  order  to  pay  the  interest  on  said  bonds. 

8.  Where  such  a  constitutional  limit  to  the  taxing  power  existed,  it  was  not  competent 
for  the  legislature,  by  an  act  passed  after  the  issue  of  said  bonds,  to  direct  that  tne  en* 
tire  taxing  power  of  the  city  should  be  exhausted  for  the  pavnient  of  the  holders  of 
bonds  of  another  issue  who  had  no  specific  claim  upon  the  fund  raised  by  taxation,  or 
any  part  thereoL 

4.  Where  the  taxing  power  of  the  city  was  limited  by  the  Constitution,  all  the  holders  of 
the  bonds  issued  by  the  city  were  entitled  to  share  pro  rata  in  the  general  fund  raised 
bv  taxation,  which  remained  after  the  payment  of  uie  current  expenses  of  the  city. 

6.  A  city  with  a  limited  power  of  taxation  which,  bv  neglect  to  levy  and  collect  taxes, 
has  permitted  the  interest  on  certain  of  its  bonds  to  fall  in  arrears,  cannot  defend 
against  an  application  for  the  writ  of  mandamus  to  compel  the  levy  of  a  tax  to  pay  a 
judgment  recovered  for  interest  due  on  bonds  of  a  later  issue,  by  alleging  that  a  levy 
to  pay  the  interest  in  arrears  on  the  older  issue  would  eidiaust  its  taxing  power,  when 
at  the  same  time  it  expresses  no  purpose  to  levy  a  tax  for  that  object. 

Heabd  on  motion  for  peremptory  mandamuB*  The  caae  was  as  fol- 
lows :  — 

On  February  23, 1876,  the  plaintifE  recovered  in  this  court  against  the 
city  of  Mobile  a  judmient  for  $23,560.  The  judgment  was  based  on  five 
hundred  semi-annual  interest  coupons  for  $40  each,  which  had  been  orig- 
inally attached  to  one  hundred  bonds  for  $1,000  each,  issued  by  the  city 
of  Mobile  in  aid  of  the  Mobile  and  Alabama  Grand  Trunk  Railway  Com- 
pany. The  authori^  to  issue  these  bonds  was  based  on  an  ordinance  of 
the  city  dated  June  25, 1869,  and  afterwards,  and  before  the  issue  of  the 
bonds,  confirmed  by  an  act  of  the  Legislature  of  Alabama,  dated  January 
17, 1870. 

The  ordinance,  after  setting  out  the  terms  of  a  contract  between  the 
city  of  Mobile  and  the  railroad  company,  by  which  the  city  agreed  to 
loan  its  bonds  to  the  latter,  authorized  the  issue  of  the  bonds,  and  de- 
clared that  ^^  the  city  shall  be  bound  to  appropriate  sufficient  moneys 
from  its  treasury  to  pay  the  interest  provided  to  be  paid  by  the  city,"  to 
be  mised  at  the  option  of  the  city  by  general  or  special  tax. 

The  act  of  the  legislature,  after  first  approving  the  prdinance  and  a 
contract  for  the  issue  of  the  bonds  made  by  the  city  with  the  raUroad 
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company  in  pursuance  of  the  ordinance,  and  declaring  said  contract 
^Uegal  and  binding  on  the  cily/'  enacted  as  follows:  ^^The  corporate 
authorities  of  said  city  of  Mobile  shall  have  and  they  are  hereby  in- 
Tested  with  power  and  authority  to  adopt  such  ordinances,  by-laws,  and 
resolutions,  and  to  provide  such  ways  and  m^ans  as  shall  be  necessary  or 
proper  for  the  full  execution  and  performance-of  said  contract  so  made 
with  said  railroad  company." 

The  bonds  having  been  issued  in  pursuance  of  the  authority  conferred 
by  the  ordinance  and  the  act  of  the  legislature  were  put  in  circulation, 
and  the  city  having  five  times  made  default  in  the  payment  of  the  semi- 
annual interest,  suit  was  brought  upon  the  dishonored  coupons  and  the 
judgment  above  mentioned  recovered.  Execution  was  issued  on  the 
judgment  and  returned  unsatisfied,  whereupon  a  demand  was  made  upon 
the  city  authorities  that  they  should  levy  a  tax  to  pay  the  judgment, 
which  they  refused  to  do. 

Thereupon,  according  to  the  jpractice  in  the  state  courts  of  Alabama,  a 
petition  was  filed  against  the  city  of  Mobile,  asking  for  a  rule  nm  upon 
the  city,  calling  upon  it  to  show  cause  why  the  peremptory  writ  of  man- 
damus requiring  it  to  levy  such  tax  should  not  issue*  The  rule  was  al» 
lowed  and  the  city  filed  its  answer  thereto. 

The  answer  denied  that  it  was  the  legal  duty  of  the  city  to  levy  the 
tax,  and  in  support  of  this  averment  stated,  that  by  the  Constitution  of 
the  State  of  Alabama,  in  force  when  said  ordinance  and  act  of  the  legisla* 
ture  were  passed  and  said  bonds  issued,  the  city  of  Mobile  was  restrained 
from  collecting  a  greater  tax  than  two  per  centum  upon  the  assessed 
value  of  its  ts^able  property;  and  by  the  Constitution  now  in  force,  the 
same  limitation  of  the  power  of  the  city  to  tax  still  ejdsted,  with  this  ad- 
ditional provision,  that  for  the  payment  of  its  existing  indebtedness  the 
city  could  levy  not  more  than  one  per  cent,  upon  its  taxable  property ; 
and  for  its  current  expenses  not  more  than  one  per  cent. 

The  answer  further  alleged  that  over  and  above  the  sum  necessary 
for  the  expenses  of  the  city  government,  there  could  be  collected  for  the 
year  1877,  under  the  limitations  of  the  Constitution  of  Alabama,  not  more 
than  $145,000,  applicable  to  the  payment  of  the  city  debt ;  that  there  re- 
mained due  and  unpaid  of  the  principal  of  a  series  of  bonds  issued  by  the 
city,  by  authority  of  an  act  of  the  legislature  passed  in  1843,  the  sum  of 
$3,100,  and  four  years'  accrued  interest  amounting  to  $3,600,  and  that  for 
the  payment  of  the  said  principal  and  interest  the  taxes  upon  the  real 
estate  of  the  city  were  pledged  and  appropriated. 

That  there  was  also  outs^ding  and  unpaid  of  the  principal  of  a  series 
of  bonds  issued  by  the  city  by  authority  of  an  act  of  the  legislature  passed 
in  1858,  the  sum  of  $137,000,  besides  four  years'  arrearages  of  interest 
amounting  to  $43,840,  making  a  total  of  $180,840,  to  provide  for  which 
and  the  annually  accruing  coupons  the  city  was  bound,  under  its  contract 
and  by  virtue  of  the  act  of  the  legislature  aforesaid,  to  provide  by  an 
annual  tax  a  sum  at  least  proportional  to  the  original  amount ;  that  is  to 
say  about  the  sum  of  $17,000. 

The  answer  further  stated  that  on  January  1st,  1876,  the  bonded  debt 
of  the  city,  principal  and  interest,  amoimted  to  $8,332,901,  of  which 
$880,094  were  for  bonds  and  interest  thereon  issued  to  the  Mobile  and 
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Alabama  Grand  Trank  Railroad  Company,  and  of  which  the  debt  claimed 
by  the  relator  formed  a  part ;  that  it  was  impoesible  for  the  city  with  the 
means  at  its  command  to  pay  this  debt,  the  annual  interest  on  which 
amounted  to  $200,000,  while  the  maximum  of  taxation  allowed  for  all 
purposes  on  the  taxable  property  of  the  city  would  only  produce  a  sum 
not  exceeding  $340,000. 

The  answer  further  alleged  that  a  compromise  of  the  debt  was  all  that 
was  practicable ;  accordingly,  the  legislature  of  the  state  by  an  act  ap- 

S roved  March  9, 1875,  provided  for  the  reduction  and  funding  of  the 
ebt  of  the  city.  The  act  authorized  the  city  to  issue.  $2,000,000  of 
coupon  bonds,  for  the  purpose  of  settling  and  funding  its  debts,  and 
created  a  contract  lien  ^^  on  the  yearly  revenues  of  the  city,  to  be  raised 
by  taxation  each  year,  to  the  extent  necessary  to  pay  the  interest  on  said 
bonds  due  and  falling  due  each  year,  and  to  raise  a  sinking  fund  of  $50,000 
each  year  for  the  payment  of  the  principal  of  said  bonds.''  And  the  said 
act  restricted  the  power  of  the  city  to  levy  taxes  to  the  raising  of  such 
amounts  as  might  be  necessary  to  discharge  the  interest  on  the  bonds 
therein  provid^  for,  and  for  the  said  $50,000  for  the  sinking  fund,  and 
for  such  sum  as  might  be  necessary  to  pay  the  current  expenses  of  the 
city  government. 

The  answer  further  alleged  that  $1,185,500  of  bonds  had  been  issued 
under  the  said  Act  of  March  9,  1875,  and  that  the  city  was  compelled  to 
raise  for  the  current  year  under  said  act  the  sum  of  $121,130,  which  was 
declared  to  be  a  lien  on  the  revenues  of  the  city  raised  by  taxation  ;  that 
the  funding  and  adjusting  of  the  city  debt  was  still  in  progress,  and  other 
bonds  wore  being  issued,  so  that  the  amount  to  be  raised  for  interest  was 
being  continually  increased. 

The  city  therefore  affirmed  that  all  its  powers  to  levy  taxes  to  pay 
debts  would  be  entirely  exhausted  in  the  effort  to  provide  for  those  claims 
of  its  bonded  debt  for  which  special  provision  had  been  made  under  au- 
thority of  the  legislature,  and  that  no  margin  would  be  left  out  of  which 
to  pay  debts  not  thus  provided  for,  and  relator's  coupons  belonged  to  a 
class  of  debts  for  which  no  special  provision  was  made. 

The  city  therefore  insisted  that  it  had  not  the  power  or  authority  to 
levy  the  taxes  which  the  relators  prayed  the  court  to  require  it  to  levy. 

When  the  acts  of  1843  and  1858,  above  referred  to,  were  passed,  there 
was  no  constitutional  limit  on  the  taxing  power  of  the  city. 

To  this  answer  of  the  city  the  relators  demurred,  and  upon  this  de- 
murrer the  case  was  argued  and  heard. 

Geo.  JV.  Stewart  and  Harry  Pillans^  for  the  relators. 

Stevens  Croom,  city  attorney,  and  JPeter  Hamilton^  for  the  city  of 
Mobile. 

Woods,  Circuit  Judge.  The  act  of  the  legislature  of  January  17, 1870, 
conferred  ample  authority  upon  the  city  of  Mobile  to  issue  the  bonds 
from  which  the  coupons  of  relators  were  detached,  and  even  without  ex- 
press authority  to  that  effect  implied  an  authority  to  levy  a  tax  for  their 
payment.  Loan  Association  v.  Topeka^  20  Wall.  655 ;  Gibbons  v.  The 
Jtailroad  Co.  86  Ala.  489 ;  Ex  parte  Selma  ^  G^df  Railroad  Co.  45  Ala. 
730;  Stats  v.  Commissioner  of  Clinton  Co.  6  Ohio  State,  280;  United 
States  ex  rel  Banger  v.  New  Orleans^  2  Woods,  230. 
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Besides  the  implied  power  there  is  an  express  agreement  on  the  part 
of  the  city  set  out  in  the  ordinance  of  June  25, 1869,  and  approyed  and 
ratified  by  the  legislature  by  the  Act  of  January  17,  1870,  by  which  the 
city  bound  itself  to  appropriate  sufficient  moneys  from  its  treasury  to 
pay  the  interest,  and  reserved  to  itself  the  right  to  raise  the  same  by 
special  tax,  which  reservation  was  also  approved  by  the  same  act  of  the 
legislature. 

The  city  acted  upon  this  authority,  and,  as  its  answer  shows,  for  sev- 
eral years  levied  a  special  tax  to  pay  the  interest  on  the  bonds  issued 
to  the  Mobile  and  Alabama  Grand  Trunk  Railway  Company. 

The  authority  to  levy  the  tax  for  the  payment  of  the  interest  on  these 
bonds  carries  with  it  the  duty  to  make  the  levy.  The  power  to  levy  the 
tax  is  in  the  nature  of  a  trust  for  the  benefit  of  the  holder  of  the  bonds. 
The  rights  of  the  creditor  and  the  ends  of  justice  demand  that  it  should 
be  exercised  in  favor  of  affirmative  action,  and  the  law  requires  it.  Oity 
of  Galena  v.  Amy^  5  Wall.  708 ;  High  on  Ex.  Rem.  sec.  397 ;  Supervi- 
sors V.  United  States^  4  Wall.  485. 

When  the  bonds  which  relators  hold  were  issued,  the  law  authorized, 
and  in  effect  required,  the  levy  of  a  tax  to  pay  the  interest  thereon  as  it 
accrued.  This  law  formed  a  part  of  the  contract  as  much  as  if  it  had 
been  written  on  the  face  of  the  bonds.  0-elpcke  v.  Dtdmqtie^  1  Wall.  175 ; 
Van  Hoffman  v.  Quincy^  4  Wall.  657 ;  G-unn  v.  Barry^  16  Wall.  610 ; 
Commissioners  v.  Rather^  48  Ala.  446 ;  3filner^s  AdmW  v.  Pensacola^  2 
Woods,  641. 

The  city  of  Mobile,  by  its  ordinance  confirmed  by  act  of  the  legislature, 
has  agreed  to  pay  the  interest  on  these  bonds  semi-annually,  either  out  of 
its  general  revenue  or  by  special  tax.  This  contract  is  of  course  subject 
to  uie  constitutional  limit  upon  the  taxing  powers  of  the  city  restricting 
it  to  a  levy  not  to  exceed  two  per  cent,  per  annum. 

The  question  is  therefore  presented  by  the  demurrer  to  the  answer 
whether  it  was  competent  for  the  legislature,  by  an  act  passed  subsequent 
to  the  issue  of  these  bonds,  to  exhaust  all  the  taxing  power  of  the  city 
and  direct  the  application  of  the  proceeds  of  such  taxation  to  other  sub- 
jects, to  the  exclusion  of  the  issue  of  bonds  of  which  the  relator  holds  a 
part.  After  authorizing  the  city  to  issue  these  bonds,  and  after  approv- 
ing the  contract  of  the  city  to  pay  the  interest  semi-annually  either  by  a 
general  or  special  tax,  can  the  legislature  authorize  and  direct  that  all 
the  taxing  power  of  the  city  shall  be  exercised  for  the  benefit  of  the 
holders  of  other  bonds  who  have  no  specific  claim  upon  the  funds  raised 
by  taxation  or  any  part  thereof,  to  the  exclusion  of  these?  In  my 
judgment  such  an  act  would  be  a  violation  of  the  rights  of  the  holders  of 
the  bonds  thus  excluded,  and  an  impairment  of  their  contract  with  the 
city  of  Mobile. 

These  bondholders  are  entitled  to  have  all  the  taxing  power  of  the 
city  within  the  constitutional  limit  exercised,  if  necessary,  to  secure 
the  performance  of  the  contract  made  by  the  city  with  them.  When 
that  power  is  exercised  the  current  expenses  of  the  city  must  be  paid  out 
of  the  fund  so  raised,  and  as  to  the  residue,  the  relators  are  entitled  to 
share  pro  rata  with  the  other  creditors  of  the  city  who  have  no  specific 
lien  or  claim  to  any  portion  of  the  taxes ;  and  neither  the  city  nor  the 
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legislature  has  the  power  to  appropriate  the  tanng  power  of  the  city  for 
the  exclasive  benefit  of  a  class  naying  no  superior  rights,  while  these  re- 
lators haTB  a  contract  in  effect  declaring  that  a  part  of  the  taxing  power 
of  the  city  shall  be  exercised  for  their  benefit. 

It  appears  from^the  answer  of  respondent  that  certain  sums  are  due 
the  holders  of  bonds  issued  under  the  acts  of  1848  and  1858  for  unpaid 
interest,  and  the  answer  ayers  that  if  these  sums  are  paid,  and  also  the 
sum  required  by  the  Act  of  1875,  the  taxing  power  of  the  city  for  the 
current  year  will  be  exhausted. 

But  there  is  no  ayerment  that  it  is  the  purpose  of  the  city  to  leyy  any 
tax  to  pay  the  past  due  interest  referred  to ;  and  excluding  taxation  for 
such  purpose  it  appears  that  the  city  will  not  exceed  its  power  to  tax,  if 
it  should  leyy  a  sufficient  sum.  to  satisfy  the  judgment  of  the  relators. 
Moreover  the  bonds  issued  by  authority  of  the  acts  of  1843  and  1858 
cannot  be  affected  by  the  limit  imposed  on  the  taxing  power  of  the  city 
by  a  constitution  adopted  after  the  issue  of  the  bonds. 

These  relators  are  here  pressing  their  right  to  be  paid  by  taxation. 
The  city  cannot  protect  itself  from  its  obligation  founded  on  its  own  con- 
tract to  leyy  the  tax,  by  showing  that  it  has  failed  in  former  years  to  do 
its  duty  by  its  creditors,  and  allowed  interest  to  accumulate,  while  at  the 
same  time  it  expresses  no  purpose  to  levy  a  tax  to  pay  such  interest  due 
and  unpaid. 

In  my  judgment  the  facts  set  up  in  the  answer  of  the  dty  of  Mobile 
constitute  no  reason  why  the  writ  of  mandamus  asked  for  by  the  relators 
should  not  issue. 

The  demurrer  to  the  answer  is,  therefore,  sustained. 


COUBT   OF  AFPBALS  OF  MABYLAND. 

(ToapptariniiMd.) 

COKSOUDATIOK  OF  SAILBOAD  OOBPOBATIOKS.  —  OONSTITUTIONAL  LAW. 
FOWEB  OF  I«BOISIiATUSE  TO  BEPBAL  CHABTEB.  —  TAXATION,  ETC. 

STATE  OF  MABYLAND  v.  NORTHEBN  CENTRAL  RAILWAY  CO. 

SAME  V.  SAME. 

The  Baltimore  and  Sutqnehaana  Railroad  Company  was  chartered  by  the  Act  of  1827, 
ch.  72,  of  Maryland,  to  construct  a  road  from  the  city  of  Baltimore  to  the  Susque- 
hanna River.  The  charter  was  accepted,  the  company  was  organised,  and  the  road 
constructed.  The  capital  stock  of  the  company  was  one  million  dollars,  with  power 
to  increase  it  to  two  millions.  By  the  20th  section  of  the  act  of  incorporation,  it  was 
provided  that  die  shares  of  the  capital  stock  of  the  company  should  oe  deemed  and 
considered  personal  estate,  and  should  be  exempt  from  tne  imposition  of  any  tax  or 
burden.  By  the  Act  of  1854,  ch.  250,  the  stockholders  of  the  Baltimore  and  Susque- 
hanna Railroad  Company  were  authorized  to  unite  and  consolidate  their  company  or 
corporation,  with  three  other  railroad  companies,  lying  within  the  State  of  Pennsyl- 
Tania,  so  as  to  form  one  corporation,  tQ  be  called  ^^  Tba  Kortbem  Central  Railway 
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Company/'  on  tnch  tenns  moA  oonditlons,  and  conformably  to  raeh  agreement  aad 
resQlations,  b»  the  said  several  companies  might  respectiyely  determine  and  adopt, 
snbiect  howeyer  to  the  following,  among  other  conditions  set  forth  in  said  act :  That 
all  laws  made  in  reference  to  the  Baltimore  and  Susqnehanna  Railroad  Company  not 
repealed  or  modified  by  the  Legialatiare  of  Maryland  should  be  binding  and  operaUye 
upon  the  said  consolidated  company,  so  far  as  its  property  or  operations^  might  oe  with- 
in said  state,  and  so  far  as  said  laws  might  be  applicable  to,  and  consistent  with,  the 
new  organization  of  the  said  consolidated  company;  that  the  said  consolidated  com- 
pany should  haye  the  power  to  establish  its  capital  stock  to  an  amount  not  exceeding 
eight  millions  of  dollara;  that  the  said  company  should  possess  all  the  corporate  pow- 
ers and  privileges,  and  be  subject  to  all  the  auties  and  obligations,  not  inconsistent 
with  the  act  and  its  general  intent,  which  were  expressed  in  the  charter  granted  to 
the  Baltimore  and  Susquehanna  Railroad  Company  and  its  supplements.  In  pursu- 
ance of  thiB  act,  and  corresponding  acts  of  the  Legislature  of  Pennsylvania  conferring 
aathority  on  the  three  corporations  of  lliat  state,  articles  of  union  and  consolidation 
were  executed,  by  which  all  the  property,  rights,  privileges,  and  immunities  belonging 
to  the  said  several  companies  were  transferred  to,  and  became  vested  in,  the  body 
corporate  formed  by  the  consolidation.  By  section  47  of  article  S  of  the  Constitution 
of  1850,  the  legislature  could  create  no  corporation  by  special  act  except  on  condi- 
tion that  it  should  be  subject  to  change,  alteration,  or  repeaL  The  constitutions  of 
1864  and  1867,  subsequently  adopted,  contained  a  similar  provision.  The  Act  of 
1866,  ch.  157,  provided  for  the  taxation  of  all  property  in  the  state,  and  repealed  all 
laws  exempting  property  from  taxation.  By  the  Act  of  1870,  ch.  862,  it  was  pro- 
vided, **  Tnat  all  and  every  provision  contained  in  the  charter,  or  supplements  there- 
to, of  any  railroad  company  incorporated  by  the  laws  of  this  state,  or  contained  in 
any  Law  heretofore  passed  by  the  legislature  of  this  state,  whereby  the  stock,  or  prop- 
erty, real  or  personal,  of  any  railroad  company  ....  is  exempted  from  taxation,  be 
ana  the  same  is  hereby  repeialed.*'  The  Act  of  1872,  ch.  284,  provided  *^  that  a  state 
tax  of  one  half  of  one  per  centum  be  and  the  same  is  hereby  levied  annually  upon 
the  gross  receipts  of  all  railroad  companies  worked  by  steam,  racoiporated  by  or  un- 
der authority  of  the  state,  and  doingonsiness  therein."  In  an  action  by  the  state  to 
recover  from  the  Northern  Central  railway  Company  a  tax  of  one  half  of  one  per 
cent.,  levied  under  the  Act  of  1872,  ch.  284,  on  iU  gross  receipts,  for  a  part  of  the 
year  1872,  and  for  the  whole  of  1878,  from  that  part  of  its  road  lyinst  within  the  State 
of  Maryland,  and  which  formerly  belonged  to  the  Baltimore  and  Susquehanna  Rail- 
road Company,  it  was  hM : 

lit.  That  although  the  corporate  ri^ta  and  pffivilecea  formerly  belonging  to  the  Balti- 
more and  Susquehanna  Railroad  Company  were,  l>y  the  express  terms  of  the  Act  of 
1854,  ch.  250,  vested  in  the  consolidated  company,  and  the  provisions  of  the  Act  of 
1827,  ch.  72,  incorporating  tiie  original  company,  were  to  tnat  extent  embodied  in, 
andreenacted  by,  the  said  Act  of  1854,  ch.  250f  yet  the  rights  and  privileges  thus 
conferred  became  new  and  special  grants  to  th»  consolidated  company,  dating  frmn 
theperiod  when  the  said  Act  of  1854  went  into  operation. 

2d.  Tnat  the  defendant  was  created  a  new  corporation  by  virtue  of  the  Act  of  1854,  and 
it  was  under  that  act  alone  that  it  derived  all  its  franchises,  rights,  privileges,  and  im- 
mnnities. 

3d.  That  as  the  Constitntion  of  1860  was  in  force  whea  the  Act  of  1854,  nnder  which 
the  defendant  was  inoorporated,  went  into  effect,  the  legislature  had  the  right  to  re- 
peal or  revoke  the  exemption  from  taxation  claimed  by  the  defendant  under  said 
act. 

4th.  That  as  the  power  to  alter  or  repeal  the  charter  of  the  defendant  was  reserved  to 
the  state,  under  the  Constitution  of  1850,  as  fuUy  as  if  such  reservation  had  been  set 
forth  in  express  terms  in  the  act  of  incorporation,  the  right  to  exercise  this  power 
could  not  in  any  manner  be  affected  by  the  adoption  of  the  constitutions  of  1864  and 
1867. 

5th.  Hiat  the  charter  of  the  defendant  must  be  construed  as  if  the  right  to  alter,  amend, 
or  repeal  it  had  been  reserved  to  the  legislature,  by  the  express  language  of  the  char- 
ter itself. 

6th.  That  it  was  not  within  the  power  of  the  legislature,  under  the  Constitution  of  the 
state,  to  grant  to  the  defendant  immunity  from  taxation,  or  any  other  corporate  priv- 
ilege, beyond  the  power  of  repeal  or  revocation  by  a  subsequent  legislature. 
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7th.  That  the  proTisions  of  the  acts  of  1866,  ch.  157,  M70,  oh.  862,  and  187S,  ch.  284, 
were  repugnant  to,  and  inconsistent  with,  ihe  exemption  from  taxation  claimed  by  the 
defendant  under  the  Act  of  1854,  and  as  these  seyeral  acts  could  not  stand  together, 
the  former  must  be  considered  as  a  repeal  of  the  latter. 

8th.  That  the  tax  imposed  by  the  Act  en  1872,  ch.  284,  upon  the  gross  receipts  of  the 
defendant  was  a  yalid  tax,  and  in  nowise  in  conflict  with  article  15  of  the  Bill  of 
Rights,  which  requires  that  all  taxation  laid  on  property  should  be  uniform  and  equaL 

Appeals  from  the  superior  court  of  Baltimore  city. 

These  two  suite  were  mstituted  by  the  appellant  against  the  appellee : 
the  one  on  the  6th  of  September,  1878,  to  recover  a  tax  of  one  half  of 
one  per  cent,  levied  under  the  Act  of  1872,  ch.  284,  on  the  gross  receipts 
of  the  defendant  from  the  1st  of  April  to  the  31st  of  December,  1872, 
from  that  part  of  its  road  lying  within  the  State  of  Maryland,  and  which 
formerly  belonged  to  the  Baltimore  and  Susquehanna  Railroad  Com- 
pany ;  the  other  on  the  14th  of  July,  1874,  to  recover  a  like  tax  on  the 
gross  receipts  of  the  defendant  for  the  year  1878.  The  Act  of  1872,  ch. 
234,  was  repealed,  and  reenacted  with  amendments  by  the  Act  of  1874, 
ch.  408.  A  further  statement  of  the  cases  is  contained  in  the  opinion  of 
this  court.  They  were  submitted  to  the  court  below  for  determination, 
without  the  aid  of  a  jury. 

The  plaintiff  prayed  the  court  among  other  things  to  rule  and  decide 
as  matter  of  law,  as  follows :  -— 

1st.  That  the  acts  of  1872,  ch.  284,  and  1874,  ch.  408,  under  which 
these  actions  were  instituted,  do  not,  nor  do  either  of  them,  impair  the 
obligation  of  any  contract  within  the  meaning  of  the  10th  section  of  ar- 
ticle 1,  of  the  Constitution  of  the  United  States.  And  that  for  anything 
in  the  Constitution  of  the  United  States  contained,  the  plaintiff  is,  under 
the  admitted  facts  of  these  causes,  entitled  to  recover  the  amount  of 
taxes  claimed  in  each  of  said  suits* 

2d.  That  for  anything  in  the  Bill  of  Rights,  or  Constitution  of  the 
State  of  Maryland,  on  the  admitted  facts  in  these  suits,  the  plaintiff  is 
entitled  to  recover,  as  to  the  taxes  claimed  in  each  of  said  suits. 

The  defendant  prayed  the  court  to  rule  and  decide,  as  matter  of  law, 
as  follows :  — 

1st.  That  the  defendant  i^not  chargeable  with  any  tax  on  its  ctoss 
receipts  under  the  Act  of  18flL  ch.  284,  nor  under  the  Act  of  1874,  ch. 
408,  as  under  the  charter  of  sRd  defendant  contained  in  the  acts  of  1854, 
ch.  250,  and  1827,  ch.  72,  said  defendant  is  exempted  from  said  tax ;  and 
the  imposition  of  said  tax  on  the  defendant  by  said  State  of  Maryland^  is 
a  violation  and  impairment  of  the  contract  made  by  the  said  state  with 
the  defendant  in  the  charter  of  said  defendant,  and  therefore  upon  the 
facts  as  agreed  on  in  this  case,  the  verdict  and  judgment  of  the  court 
must  be  for  the  defendant. 

2d.  That  the  attempted  imposition  of  the  tax  on  gross  receipts  of  rail- 
road companies  by  the  Act  of  1872,  ch.  234,  and  the  Act  of  1874,  ch.  408, 
is  in  violation  of  tihe  15th  article  of  the  Bill  of  Rights  of  the  Constitution 
of  the  State  of  Maryland,  and  is  therefore  illegsd,  and  under  the  facts 
agreed  on  in  this  case,  the  verdict  and  judgment  of  the  court  must  be  for 
the  defendant. 

The  court  refused  to  rule  as  prayed  by  the  plaintiff,  but  ruled  and  de- 
cided as  asked  by  the  defendant.    The  plaintiff  excepted. 
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The  court  (Dobbin,  J.)  rendered  a  verdict  in  each  case  for  the  defend- 
ant ;  and  judgment  was  entered  accordingly.     The  plaintiff  appealed. 

John  H.  Handy  ^  The  Attorney  General^  for  the  appellant. 

Bernard  Garter,  contra. 

BoBiNSON,  J.,  delivered  the  opinion  of  the  court. 

The  Baltimore  and  Susquehanna  Raiboad  Company  was  chartered  in 
1827,  for  the  purpose  of  constructing  a  railroad  from  the  city  of  Balti- 
more to  the  Susquehanna  River,  with  a  capital  stock  of  $1,000,000,  and 
with  power  to  increase  the  sfcock  to  $2,000,000. 

By  the  Act  of  1854,  ch.  260,  the  stockholders  of  said  company  were 
authorized  to  unite  and  consolidate  with  ^'  The  York  and  Maryland  Line 
Railroad  Company,"  ^^  The  York  and  Cumberland  Railroad  Company," 
and  ^^  The  Susquehanna  Railroad  Company,"  corporations  chartered  by 
and  lying  in  the  State  of  Pennsylvania,  so  as  to  form  one  corporation, 
to  be  called  "  The  Northern  Central  Railway  Company,"  on  such  terms 
and  conditions,  and  conformably  to  such  agreements  and  regulations,  as 
the  said  several  companies  mignt  respectively  determine  and  adopt,  sub- 
ject, however,  to  the  following,  among  other  conditions  set  forth  in  said 
act:  — 

That  all  laws  made  in  reference  to  the  Baltimore  and  Susquehanna 
Railroad  Company,  not  repealed  or  modified  by  the  L^slature  of  Mary- 
land, should  be  bmding  and  operative  upon  the  said  consolidated  com- 
pany, so  far  as  its  property  or  operations  were  within  said  state,  and  so 
far  as  said  laws  were  applicable'  to,  and  consistent  with,  the  new  organ- 
ization of  the  said  consolidated  company. 

That  the  said  consolidated  company  should  have  the  power,  from  time 
to  time,  to  establish  its  capital  stock  to  an  amount  not  exceeding  eight 
millions  of  dollars. 

That  the  said  company  should  possess  all  the  corporate  powers  and 
privileges,  and  be  subject  to  all  the  duties  and  obligations,  not  inconsis- 
tent with  the  act  and  its  general  intent,  which  were  expressed  in  the 
charter  granted  to  the  Baltimore  and  Susquehanna  Railroad  Company,  or 
in  the  supplements  to  that  charter. 

The  act  further  provided  that  it  should  go  into  effect  whenever  the 
several  corporations  had  agreed  to  consolidate  their  several  companies 
into  one,  and  had  agreed  upon  the  terms  and  conditi(5ns  of  such  consolida- 
tion, and  had  made  a  full  report  thereof,  duly  certified,  to  the  governor 
of  Maryland,  to  be  recorded  in  the  office  of  the  secretary  of  state. 

Power  to  unite  and  consolidate  with  the  Baltimore  and  Susquehanna 
Railroad  Company  was  also  granted  to  the  three  Pennsylvania  companies 
by  the  legislature  of  that  state. 

The  Act  of  1854  was  accepted  by  the  stockholders  of  the  Baltimore  and 
Susquehanna  Railroad  Company,  and  articles  of  union  were  executed,  by 
which  all  the  property,  rights,  privil^es,  and  immunities  belonging  to 
the  said  several  companies  were  transferred  to  the  new  company. 

By  the  20th  section  of  the  Act  of  1827,  ch.  72,  which  was  the  charter  of 
the  Baltimore  and  Susquehanna  Railroad  Company,  it  was  provided  that 
the  shares  of  the  capital  stock  of  the  said  company  should  be  deemed  and 
considered  personal  estate,  and  be  exempt  from  the  imposition  of  any  tax 
or  burden. 
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It  is  claimed  by  the  appellee,  that  as  the  Maryland  Act  of  1854  pro- 
vides that  the  Northern  Central  Railway  Company  should  possess  the 
corporate  powers  and  privileges  granted  to  the  Baltimore  and  Susqne- 
hanna  Railroad  Company  by  the  Act  of  1827,  it  follows  that  the  capital 
stock  which  the  Northern  Central  Railway  Company  was  authorized  to 
issue  under  the  Act  of  1854  is  exempt  from  taxation ;  and  that  inasmuch 
as  these  shares  of  .stock  represent  all  the  property  of  the  company,  such 
property  is  in  every  form  also  exempt  from  taxation. 

Conceding  this  to  be  true,  and  conceding,  also,  that  the  l^islature  had 
the  power,  under  the  Constitution  of  this  state,  to  exempt  the  shares  of 
stock  and  property  of  the  appellee  from  the  imposition  of  any  tax  or 
burden — questions  unnecessary  to  be  decided  in  the  view  we  take  of  this 
case  —  the  question  is  whether  the  exemption  thus  claimed  is  beyond  the 
power  of  the  legislature  to  repeal  ? 

There  is  no  provision  in  the  Act  of  1827,  incorporating  the  Baltimore 
and  Susquehanna  Railroad  Company,  nor  in  the  Constitution  then  in 
force  in  this  state,  nor  was  there  any  prior  general  law  reserving  to  the 
state  the  ridbt  to  amend,  alter,  or  repeal  the  charter  thus  grant^  to  the 
company.  .The  charter  must,  therefore,  be  r^arded  as  an  executed  con-' 
tract  between  the  state  and  the  corporators,  and  within  the  protection  of 
the  Constitution  of  the  United  States,  which  ordains  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts.  Miller  v.  States  15 
Wallace,  488. 

So  long,  then,  as  the  Baltimore  and  Susquehanna  Railroad  Company 
existed  as  a  corporate  body,  exercising  the  rights  and  privileges  vested  in 
it  under  its  charter,  the  legislature  possessed  no  power  to  subject  the 
shares  of  its  stock  to  the  imposition  of  any  tax  or  burden.  But  by  the 
Act  of  1854,  the  stockholders  of  said  company  were  authorized  to  unite 
and  consolidate  with  the  three  Pennsylvania  companies,  so  as  to  form  a 
new  company,  to  be  called  the  Northern  Central  Railway  Company. 
This  act  was  accepted  by  the  stockholders,  and  in  pursuance  of  its  pro- 
visions articles  of  union  were  executed.  It  is  clear,  then,  that  under  the 
operation  of  this  act,  and  under  the  articles  of  union  above  referred  to, 
the  Baltimore  and  Susquehanna  Railroad  Company  was  by  due  authority 
of  law  merged  in  the  Northern  Central  Railway  Company.  To  this  new 
company  it  had  transferred  all  its  rights  and  property;  it  had  extin- 
guished its  capital  stock ;  its  board  of  directors  had  ceased  to  exist ;  and 
all  its  corporate  powers  and  privileges,  by  the  express  terms  of  the  Act  of 
1854,  became  vested  in  the  consolidated  company.  The  merger  was  com- 
plete and  absolute,  and  the  Baltimore  and  Susquehanna  Company,  as  a 
corporation,  ceased  to  exist.  In  its  place,  and  in  the  place  of  the  three 
Pennsylvania  companies,  a  new  corporation  was  created.  The  corporate 
rights  and  privileges  formerly  belonging  to  the  Baltimore  and  Susque- 
hanna Company  were,  it  is  true,  vested  in  the  new  company,  and  the 
provisions  of  the  Act  of  1827,  incorporating  the  original  company,  *wer6 
to  that  extent  embodied  in,  and  reenacted  by,  the  Act  of  1854.  But  tibe 
rights  and  privileges  thus  conferred,  became  new  and  special  giants  to 
the  Northern  Central  Railway  Company,  datii^  from  the  period  when  the 
Act  of  1854  went  into  operation. 

Other  rights  and  privileges  were  also  granted  to  the  corporation  thna 
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created :  the  power  to  make  and  use  a  common  seal,  to  elect  a  board  of 
directors,  to  increase  its  capital  stock  to  eight  millions  of  dollars,  to  issue 
bonds  convertible  into  stock,  and,  in  the  langoage  of  the  act,  to  make 
such  provisions  and  regulations  as  may  be  necessary  to  create  and  estab- 
lish said  consolidated  company. 

In  no  sense,  then,  can  it  be  said  that  the  appellee  \Cas  created  by  the 
articles  of  union  executed  by  the  respective  companies. 

The  stockholders  of  the  Baltimore  and  Susquehanna  Company  were 
authorized  by  the  Act  of  1854  to  consolidate  with  the  Pennsylvania  com- 
panies, and  the  acceptance  by  them  of  this  act,  and  the  execution  of  arti- 
cles of  union,  were  conditions  precedent  to  the  incorporation  of  the  new 
company ;  but  when  these  conditions  were  complied  with,  the  appellee 
as  a  corporation  derived  its  existence  and  was  in  terms  created  by  the 
operation  of  the  Act  of  1854.  Now,  when  this  act  was  passed,  the  Con- 
stitution of  1850  was  in  force  in  this  state,  which  ordained :  — 

^^  That  corporations  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in  cases 
where,  in  the  judgment  of  the  legislature,  the  object  of  the  corporation 
cannot  be  attained  under  general  laws.  All  laws  and  special  acts  pur- 
suant to  this  section  may  be  altered  from  time  to  time,  or  repealed,"  &c. 
Sec.  47,  art.  3.  The  constitutions  of  1864  and  1867,  subsequently  adopted 
in  this  state,  each  contains  a  similar  provision. 

We  cannot  overlook  the  reasons  which  led  to  the  adoption  of  these 
provisions  in  the  organic  law  of  the  state.  The  power  of  the  legislature 
to  alter  or  repeal  a  charter,  unconditionally,  granted  to  a  private  corpora- 
tion, was  no  longer  an  open  question ;  and  it  had  become  settled'  law, 
that  unless  there  was  a  reservation  either  in  the  charter,  or  in  a  general 
law  or  the  state  Constitution,  of  the  right  to  modify  or  limit  the  nature 
of  the  contract,  the  legislature  possessed  no  power  to  amend  or  repeal 
such  charter,  against  the  consent,  or  without  the  default,  of  the  corpora- 
tion, judicially  ascertained  and  declared.  MUler  v.  The  Stats^  15  Wallace, 
488. 

The  object  of  this  provision  in  the  Constitution  of  1850  was  to  pre- 
serve to  the  state  control  over  its  contracts  with  corporations,  and  to  pre- 
vent the  grant  of  corporate  powers  beyond  the  interference  of  the  legisla- 
ture, should  the  public  interests  at  any  time  require  such  interference. 
It  constituted,  therefore,  a  condition  upon  wUch  every  charter  was 
granted  and  held,  and  qualified  to  that  extent  the  contract  between  the 
state  and  the  corporators. 

The  appellee  having  derived  its  charter  under  the  Act  of  1854,  when 
the  Constitution  of  1850  was  in  force,  and  the  exemption  from  taxation 
claimed  being  a  part  of  such  charter,  the  power  of  tibe  legislature  to  re- 
peal or  revoke  the  immunity  thus  granted  is,  we  think,  too  clear  to  be 
questioned.  The  fact  that  no  such  right  was  reserved  in  the  Act  of  1854, 
incorporating  the  appellee,  can  make  no  difference.  The  Constitution  is 
the  supreme  and  controlling  law,  and  under  its  provisions  the  right  to 
alter,  amend,  or  repeal  every  charter  granted  by  the  legislature  to  a  pri- 
vate corporation  is  reserved  as  fully  as  if  such  reservation  had  been  made 
in  the  charter  itself.  Miller  v.  The  State,  15  Wall.  478 ;  Tomlimon  v. 
Je$9up,  15  lb.  457 ;  Fletcher  v.  Feek,  6  Cranch,  136 ;  Terrett  v.  Taylor^ 
9  lb.  61. 
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To  hold  otherwise  would  be  to  decide  that  the  legislature^  by  omitting 
such  a  reservation,  could  confer  a  power  beyond  the  interference  of  the 
legislature,  and  thus  exercise  a  power  forbidden  by  the^  Constitution. 
The  charter  of  the  appellee  must  therefore  be  construed  as  if  such  reser- 
vation had  been  made  in  express  terms  by  the  Act  of  1854.  And  if  so, 
the  case  comes  directly  within  the  principle  laid  down  in  Wcuhingtan 
County  V.  Franklin  Railroad  Company^  84  lb.  160. 

In  accepting  the  Act  of  1854,  and  in  the  execution  of  the  articles  of 
union,  under  the  operation  of  which  the  Baltimore  and  SusquehSemna 
Railroad  Company  has  merged  and  ceased  to  exist,  the  stockholders  are 
presumed  to  have  known  that  the  corporate  powers  and  privileges  granted 
by  that  act  to  the  Northern  Central  Railway  Company  were  subject  to 
the  provisions  of  section  47,  article  8,  of  the  Constitution,  and  thett  the 
exemption  from  taxation  claimed  under  that  act  was  liable  at  any  time 
to  be  repealed  by  the  legislature,  whenever,  in  its  judgment,  the  public 
interests  required  it.  Be  that  however  as  it  may,  it  was  not  within  the 
power  of  the  legislature,  under  the  Constitution  of  the  state,  to  grant  to 
the  appellee  immunity  from  taxation,  or  any  other  corporate  privilege, 
beyond  the  power  of  a  subsequent  legislature  to  repeal  or  revoke. 

This  being  so,  the  question  is,  whether  the  exemption  from  taxation 
claimed  under  the  Act  of  1864  has  been  repealed,  and  this  depends  upon 
the  construction  of  the  acts  of  1866,  ch.  167,  1870,  ch.  862,  and  1872, 
ch.  284. 

The  Act  of  1866,  known  as  the  general  assessment  law,  provides  in 
general  terms  for  the  taxation  of  all  pibperty  in  the  state ;  and  repeals 
also  all  laws  exempting  property  from  taxation. 

The  Act  of  1870,  ch.  862,  provides  :  —  * 

"  That  all  and  every  provision  contained  in  the  charter,  or  supple- 
ments thereto,  of  any  raiboad  company  incorporated  by  the  laws  of  this 
state,  or  contained  in  any  law  heretofore  passed  by  the  legislature  of 
this  state,  whereby  the  stock  or  property,  real  or  personal,  of  any  rail- 
road company  ....  is  exempted  from  taxation,  be  and  the  same  is 
hereby  repealed." 

The  Act  of  1872,  ch.  284,  provides :  — 

^  That  a  state  tax  of  one  half  of  one  per  centum  be  and  the  same  is 
hereby  levied  annually,  upon  the  gross  receipts  of  all  railroad  companies 
worked  by  steam." 

And  here  we  are  met  by  the  objection,  that  as  there  is  no  reservation 
in  the  charter  of  the  appellee  of  the  right  to  amend  or  repeal  such 
charter,  the  power,  if  it  existed,  was  derived  solely  from  the  provisions  of 
the  Constitution  of  1860 ;  and  inasmuch  as  that  instrument  had  been 
superseded  by  the  constitutions  of  1864  and  1867,  subsequently  adopted 
in  this  state,  the  power  itself  no  longer  existed. 

The  plain  answer  to  this  is,  that  the  reservation  under  the  Constitu- 
tion of  1850  qualified  and  became  part  of  the  charter,  as  fully  as  if  it 
had  been  incorporated  in  the  act  itself.  It  was  the  condition  upon  which 
the  charter  was  granted,  and  thus  became  part  of  the  contract  between 
the  state  and  corporators.  If,  then,  the  power  to  alter  or  repeal  the 
charter  of  the  appellee  was  reserved  to  the  state,  as  fully  as  if  such 
reservation  had  been  set  forth  in  express  terms  in  the  act  of  incorpora- 
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tion,  the  right  to  exercise  this  power  could  not  in  any  manner  be  affected 
by  the  adoption  of  the  constitutions  of  1864  and  1867. 

We  come,  then,  to  the  question  as  to  the  effect  and  operation  of  the 
acts  of  1866  and  1870  and  1872. 

It  is  unnecessary  to  review  the  many  cases  in  which  courts  have  con- 
sidered how  far,  and  under  what  circumstances,  a  mibiequent  general  act 
will  be  held  to  operate  as  a  repeal  of  a  prior  private  act.  As  a  general 
rule,  it  may  be  admitted  that  a  general  act  is  not  to  be  construed  to  re- 
peal a  previous  particular  act,  unless  there  is  some  express  reference  to 
the  previous  act,  or  unless  there  is  a  necessary  inconsistency  in  the  two 
acts.  Where,  however,  the  provisions  of  a  general  act  are  entirely  in- 
consistent and  irreconcilable  with  the  provisions  of  a  prior  private  act, 
the  former  must  necessarily  operate  as  a  repeal  of  the  latter,  because  it 
is  impossible  for  the  two  acts  to  stand  logether.  Great  Central  Qas 
Consumers'  Co.  v.  Clarke,  103  E.  C.  L.  812,  and  106  lb.  837  ;  Qiuen  v. 
Champnegs,  6  Com.  Pleas,  L.  R.  393;  Canal  Company  v.  Railroad 
Company,  4  G.  &  J.  112;  Mayor  of  Cumberland  v.  Moffruder,  84  Md.  386. 

In  such  a  case  the  intention  of  the  legislature,  that  the  latter  act 
should  repeal  the  former,  appears  by  necessary  implication.  In  re  Lonr 
don  ^  Eastern  Banking  Corporation,  4  Kay  &  J.  286  ;  Thorpe  v.  Adams^ 
6  Com.  Pleas,  L.  R,  1^8. 

Now  it  must  be  conceded  that  the  provisions  of  the  several  acts  above 
referred  to  are  repugnant  to,  ahd  inconsistent  with,  the  continuance  of 
the  exemption  claimed  by  the  appellee  under  the  Act  of  1854. 

Not  only  does  the  Act  of  1866  subject  to  taxation  all  property  in  the 
state,  and  repeal  in  general  terms  all  exemptions  heretofore  granted,  but 
the  Act  of  1870,  ch.  862,  provides  that  all  and  any  provision  contsdned 
in  the  charter,  or  supplements  thereto,  of  any  railroad  company,  whereby 
its  stock  or  property  is  exempted  from  taxation,  be  and  the  same  is 
hereby  repealed ;  and  by  the  2d  section,  such  stock  and  property  is  sub- 
jected to  taxation  for  state,  county,  and  municipal  purposes,  in  me  same 
manner  as  the  stock  and  property  of  other  corporations. 

The  intention  of  the  legislature  to  subject  all  property  in  the  state 
to  taxation,  and  to  repeal  all  exemptions  granted  to  railroad  companies, 
is  thus  expressed  in  language  plain  and  unambiguous,  and  the  effect  and 
operation  of  these  acts  can  admit  of  but  one  construction. 

The  provisions  of  these  acts  are  repugnant  to,  and  inconsistent  with, 
the  exemption  from  taxation  granted  to  the  appellee  by  the  Act  of  1854 ; 
and  as  these  several  acts  cannot  stand  together,  the  former  must  be  con- 
strued as  a  repeal  of  the  particular  act,  under  which  the  immunity  now 
claimed  by  the  appellee  is  derived. 

But  admitting  the  legislature  had  the  power  under  section  47,  ar- 
ticle 3,  of  the  Constitution,  to  repeal  the  exemption  granted  to  the  ap- 
pellee; and  that  the  acts  referred  to  operated  as  a  repeal  of  such  ex- 
emption, it  is  contended,  that  the  tax  imposed  by  the  Act  of  1872,  ch. 
234,  on  the  gross  receipts  of  the  company,  is  in  conflict  with  Article  15 
of  the  BiU  of  Rights,  which  declares,  — 

^*  That  every  person  in  the  state,  or  person  holding  property  therein, 
ought  to  contribute  his  proportion  of  public  taxes  for  the  support  of  the 
government,  according  to  lus  actual  worth  in  real  or  personsu  property." 
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In  the  case  of  The  State  v.  T%e  Oumberland  ^  Pennsyhania  BaUroad 
Company^  40  Md.  22,  it  was  held  that  the  restriction  imposed  by  this 
article  of  the  Bill  of  Rights  was  intended  to  prevent  an  arbitrary  tax- 
ation of  property  according  to  kind  and  quality,  without  regard  to  value, 
and  that  under  it  all  taxation  laid  on  property  must  be  uniform  and 
equal.  Giving  full  force  to  the  construction  thus  placed  upon  the  Bill  ol 
Rights,  it  is  sufficient  to  say-  there  is  nothing  in  the  record  before  us  to 
show  that  the  tax  imposed  by  the  Act  of  1872  is  unequal  or  unjust,  or 
that  it  subjects  in  any  manner  the  property  of  the  appellee  to  taxation, 
not  equally  borne  by  other  property  m  the  state.  • 

Being  of  opinion  that  the  tax  imposed  by  the  Act  of  1872  upon 
the  gross  receipts  of  the  company  is  a  valid  tax,  it  is  unnecessary  to 
decide  whether  the  exemption  of  tne  shares  of  stock  exempted  also  every 
species  of  property  belonging  to  the  appellee.  In  regard  to  this  question 
we  are  not  to  oe  underst^xl  as  expressing  any  opinion. 

The  court  erred,  therefore,  in  granting  the  first  and  second  prayers  of 
the  appellee,  and  in  refusing  the  first  and  second  prayers  of  the  appellant. 
The  several  propositions  presented  by  the  other  prayers  of  the  appellajit 
it  becomes  unnecessary  for  us  to  consider. 

Judgment  reverted^  and  new  trial  awarded. 


SUPREME  OOUBT  OF  MAINE. 

(To  Appear  in  66  Me.) 

LOAN   MADB  ON  SUNDAY. 

HEADER  V.  WHITE. 

A  loan  of  money  made  on  the  Lord's  day  is  void. 

Whether  the  promise  to  repay  be  in  writing,  yerbal,  or  implied,  it  cannot  be  enforced. 

AsSTTMPSiT  on  account  annexed,  originally  tried  before  a  trial  justice 
and  defended  by  an  account  in  set-off,  and  plea  of  non-assumpsit.  The 
trial  justice  gave  judgment  for  the  plaintiff  for  $9  and  costs ;  and  the 
defendant  appealed. 

By  agreement  of  the  parties  the  case  is  submitted  to  the  law  court  on 
the  statement  that  the  matter  of  one  item  only  shall  be  presented  to  the 
law  court ;  that  on  one  Sunday  in  April,  1872,  at  four  o^clock  in  the 
afternoon,  the  defendant  went  to  the  house  of  his  brother-in-law,  the 
plaintiff,  in  Dexter,  four  miles  from  his  own  house,  and  said  to  the  plain- 
tiff that  he  wanted  to  borrow  of  him  the  sum  of  1^9,  and  promised  to 
repay  it  the  next  fall.  Thereupon  the  plaintiff  let  the  defendant  have 
the  sum  of  $9. 

If  the  action  is  maintainable  for  the  nine  dollars  the  defendant  is  to  be 
defaulted  for  that  sum  and  interest  from  the  date  of  the  writ  and  for 
costs ;  otherwise  the  plaintiff  is  to  be  nonsuit  and  the  defendant  to  have 
costs. 
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V,  A,  Sprague  ^  M.  Spragm^  for  the  plaintiff,  contended  in  substance 
that  one  who  loans  money  without  interest  on  Sunday  to  relieve  want, 
necessity,  distress,  violates  no^oral  law,  nor  the  statute  which  forbids 
trayelling  or  doing  ^^  any  work  labor,  or  business  on  that  day  except  works 
of  necessity  or  charity;"  that  either  the  defendant  represented  truly 
that  he  was  in  want,  or  up  truly :  if  truly,  neither  was  violating  the  law ; 
if  untruly,  he  should  not  take  advantage  of  his  own  wrong,  not  partic- 
ipated in  by  the  plaintiff. 

In  the  course  of  the  argument  under  various  views,  the  counsel  cited 
and  commented  upon  the  following  cases:  Cratty  v.  Bangor^  57  Maine, 
423 ;  Bailey  v.  Blanehard^  62  Maine,  168 ;  Q-arrick  v.  WoBon^  4  Ohio 
St.  R.  666 ;  Whitcamb  v.  CHlmore,  36  Vt.  297 ;  State  v.  Goff,  20  Ark. 
289 ;  Jones  v.  Anderson^  10  Allen,  18 ;  Commonwealth  v.  Sampson^  97 
Mafis.  407 ;  McOrath  v.  Merwin,  112  Mafis.  467 ;  PhU.  B.  K  Co.  v.  Phil. 
Towhoat  Co.  28  Howard  U.  S.  209;  Mc  Clary  v.  LowelU  44  Vt.  116; 
JSeame  v.  Nichols^  1  Salk.  289 ;  Flagg  v.  Millbury,  4  Gush.  243 ;  Adams 
V.  Grayy  19  Vt.  868. 

The  counsel  closed  with  an  appeal  to  the  court,  that  if  the  points 
noticed  were  of  no  avail,  that  the  wisdom  of  the  court  would  discover 
a  remedy  which  would  combine  law  and  justice,  and  give  to  the  plaintiff 
the  money  which  the  defendant  was  so  unjustly  endeavoring  to  withhold. 

cTl  Crosby^  for  the  defendant.  The  contract  being  made  on  Sunday  is 
illegal.     It  has  no  element  of  religion,  necessity  or  charity. 

Melior  est  conditio  defendentis.  Plaiated  v.  Palmer^  68  Maine,  676, 
and  cases  there  cited. 

Appleton,  C.  J.  The  defendant  borrowed  of  the  plaintiff  nine  dollars 
on  the  Lord's  day.  Had  he  given  his  note  for  this  sum,  its  collection 
could  not  have  been  enforced  because  of  the  statute  forbidding  secular 
business  on  that  day.  Whether  the  promise  to  repay  is  evidenced  by  a 
written  memorandum,  or  by  a  verbal  promise,  or  rests  upon  an  imphed 
one,  the  same  result  must  follow.  The  contract  was  illegal  because  made 
on  a  day  when  the  making  of  contracts  is  forbidden,  and  the  plaintiff  can- 
not claim  through  an  act  prohibited  by  the  statute.  Finn  v.  Donahue^  86 
Conn.  216 ;  Plaisted  v.  Palmer^  63  Maine,  676. 

The  moral  obligation  to  repay  money  loaned  is  the  same,  whether  the 
loan  be  made  on  one  day  or  on  another.  It  is  an  unfortunate  condition 
of  the  law  when  the  violator  of  its  commands  is  rewarded  by  it  for  such 
violation.  The  defendant  and  the  plaintiff  are  alike  guilty  of  a  violation 
of  law :  the  former  in  soliciting  a  loan,  the  latt^  in  yielding  to  such 
solicitation.  Both  are  liable  to  the  penalty  provided  by  the  statute. 
But  the  defendant,  while  guilty  with  the  plaintiff  and  equally  amenable 
to  the  penalties  provided  by  the  statute,  is  rewarded  for  his  wrong  doing 
by  the  refusal  oi  the  law  to  aid  in  the  enforcement  of  a  debt  jus^y  due. 
He  is  absolved  from  an  indebtedness  created  at  his  own  instance;  while 
his  associate  in  guilt,  who  yielded  to  his  wishes,  is  liable  to  a  double 
penalty,  that  inflicted  bv  the  law,  and  that  arising  from  the  non- 
payment of  money  loaned  in  addition  to  the  sorrows  of  a  regretful  con- 
science. 

Juvenal  indignantly  says :  ''  Multi  eommiUunt  eadem,  diverso  crimina 
fato.    lUe  erucem  pretium  seeleris  tuiit^  hie  diademaJ'^    So,  now,  of  two 
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criminals  guilty  of  the  same  offence,  one  is  punished  and  the  other  re- 
warded by  the  law,  which  creates  the  offence.  Plaintiff  ntmtuit. 

DiGKEBSOK,  YiBGiK,  and  Pbtebs,  JJ.i^conouned 

Walton,  J.,  concurred  in  the  result. 


WING  V.  WING. 

8LANDEB.  —  "  A.   s!rOLB  WINDOWS." 

The  words,  "  A.  B.  stole  windows  from  C.  D.'s  house/'  are  not  of  themselves,  in  their 
ordinary  and  popular  sense,  actionable,  as  impating  either  a  charge  of  larceny  or  an 
act  of  malicious  mischief  upon  real  estate. 

Case  fob  slandeb.  The  declaration  alleges  in  the  usual  form  that 
the  defendant  uttered  and  published  the  following  false,  scandalous,  and 
malicious  words  of  and  concerning  the  plaintiff,  to  wit,  that  ^^  Almon  Wing 
stole  windows  from  Benjamin  Jordan's  house,"  by  means  of  which  false 
and  scandalous  words  the  plaintiff  has  been  exposed  to  a  prosecution  for 
stealing,  and  has  suffered  great  anxiety  of  mind.  The  defendant  de- 
murred generally  to  the  declaration.  The  presiding  justice,  the  demurrer 
being  jomed,  sustained  it ;  and  the  d^nurrer  being  sustained  the  plain- 
tiff excepted. 

J.  W,  Davis^  for  the  plaintiff. 

X.  Barker  ^  L.  A.  barker ^  for  the  defendant. 

Pbtbbs,  J.  The  words  allied  to  be  actionable  are :  *^  Almon  Wing 
stole  windows  from  Benjamin  Jordan's  house.?'  There  being  no  special 
averments,  it  is  to  be  presumed  that  the  words  were  used  in  their  ordi- 
nary and  popular  sense.  The  plaintiff  impliedly  so  avers,  there  being 
no  express  averment  to  the  contrary.  That  is  one  rule  of  construction. 
Another  rule  is,  that  all  the  words  spoken,  so  far  as  necessary  to  ascer- 
tain the  meaning  of  the  person  who  utters  them,  must  be  considered  to- 
gether. The  sense  of  actionable  words  may  be  so  far  qualified  by  sub- 
sequent words  spoken  in  the  same  connection  that  the  words  taken 
together  are  not  actionable.  Therefore,  if  a  person  is  charged  with 
stealing,  under  such  circumstances  as  show  that  a  felony  was  not  capa- 
ble of  being  committed,  the  words  are  not  to  be  regarded  as  actionable. 
Among  the  illustrations  of  this  rule  is  the  familiar  one  found  in  the 
books,  and  stated  in  Bac.  Abr.  (Title  Slander),  in  this  way :  ^^  If  J.  S. 
say  to  J.  N.,  ^  Thou  art  a  thief,  and  hast  stolen  my  trees,'  no  action  lies ; 
it  appearing  from  the  latter  words,  that  the  whole  words  only  import  a 
chi^e  of  a  trespass."  AUen  v.  HiUman^  12  Pick.  101 ;  Dunnell  v.  JPiske^ 
11  Met.  551 ;  M!dgerly  v.  Swaiti^  82  N.  H.  478.  See,  also,  numerous 
cases  cited  in  note  to  the  case  of  Booker  v.  CoMuy  1  Amer.  Lead.  Cases, 
76. 

Tested  by  these  rules,  our  opinion  is,  that  the  words  uttered  by  the 
defendant  do  not  impute  the  crime  of  larceny,  but  amount  to  an  accusa- 
tion of  only  a  trespass  upon  real  estate.  Demurrer  euetained. 
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bupbbme  coubt  of  thb  united  states. 

[March,  1877.] 

MUNICIPAL    BONDS.  —  FAELURB    TO    COMPLY  WITH    STATUTORY  PROVI- 
SIONS, ETC.     • 

McCLURE  !?.  TOWNSHIP  OF  OXFORD. 

Any  failure'  to  comply  with  the  proyisions  of  law  touching  the  issue  of  a  municipal  bond 
will  render  it  inyalid.  And  t£is  rule  is  to  be  applied  to  detached  coupons  which  refer 
on  their  face  to  the  bonds. 

Mr.  Chief  Justice  Waitb  delivered  the  opinion  of  the  court. 
A  municipality  most  have  legislative  authority  to  subscribe  to  the 
capital  stock  of  a  bridge  company  before  its  officers  can  bind  the  body 

Slitic  to  the  payment  of  bonds  purporting  to  be  issued  on  that  account, 
unicipal  officers  cannot  rightfully  dispense  with  any  of  the  essential 
forms  of  proceeding  which  the  legislature  has  prescribed  for  the  purpose 
of  investing  them  with  power  to  act  in  the  matter  of  such  a  subscription. 
If  they  do,  the  bonds  they  issue  will  be  invalid  in  the  hahds  of  all  that 
cannot  claim  protection  as  band  fide  holders. 

To  be  a  bond  fide  holder  one  must  be  himself  a  purchaser  for  value 
without  notice,  or  the  successor  of  one  who  was.  Every  man  is  charge- 
able with  notice  of  that  which  the  law  requires  him  to  ^ow,  and  of  that 
which,  after  being  put  upon  inquiry,  he  might  have  ascertained  by  the 
exercise  of  reasonable  diligence.  Every  dealer  in  municipal  bonds,  which 
upon  their  face  refer  to  the  statute  under  which  they  were  issued,  is 
bound  to  take  notice  of  the  statute  and  of  all  its  requirements. 

The  statute  under  which  the  bondd  now  in  question  were  issued,  and 
which  is  referred  to  in  the  bonds,  though  passed  and  ajpproved  March  1, 
1872,  was  not  by  its  terms  to  go  into  effect  until  after  its  publication  in 
the  Kansas  Weekly  Commonwealth.  Of  this  every  purchaser  of  the 
bonds  had  notice,  because  it  was  part  of  the  statute  he  was  bound  to  take 
notice  of.  A  purchaser  would,  therefore,  be  put  upon  inquiry  as  to  the 
time  of  the  publication,  and  by  reasonable  diligence  could  have  ascer- 
tained that  this  did  not  take  place  until  March  21.  This  being  the  case, 
the  law  charges  him  with  imowledge  1j|hat  the  statute  did  not  go  into 
effect  until  that  date. 

The  statute  further  provided  that  no  bonds  could  be  issued  under  its 
authority  until  the  question  of  their  issue  had  been  submitted  to  the  legal 
voters  of  the  town  at  an  election,  of  which  thirty  days'  notice  had  been 
given,  and  at  which  a  majority  of  the  votes  should  be  in  favor  of  the 
measure.  These  bonds  bore  oate  April  15,  1872,  and,  pursuant  to  the 
express  requirements  of  the  act,  contained  a  statement  of  the  purpose 
for  which  they  were  issued,  a  reference  to  the  act  under  which  they  were 
issued,  and  the  result  of  the  vpte  of  the  inhabitants  on  the  question  of 
their  issuance,  which  is  stated  to  have  been  taken  April  8,  1872.  No 
valid  notice  of  an  election  could  be  given  until  the  act  went  into  effect, 
because  until  then  no  officer  of  the  township  had  authority  to  designate 
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the  time  or  place  of  holding  it.  These  bonds,  therefore,  carried  upon 
their  face  unmistakable  evidence  that  the  forms  of  the  law  under  which 
they  purported  to  have  been  issued  had  not  been  complied  with,  because 
thirty  days  had  not  elapsed  between  the  time  the  law  took  effect  and  the 
date  of  the  election.  If  a  purchaser  may  be,  as  he  sometimes  is,  protected 
by  false  recitals  in  municipal  bonds,  the  municipality  ought  to  have  the 
benefit  of  those  that  are  true. 

This  suit  was  brought  upon  coupons  detached  from  the  bonds  pur- 
chased by  the  plaintiff  in  error  before  maturity,  but  upon  their  face  they 
refer  to  the  bonds,  and  purport  to  be  for  the  semi-annual  interest  accru- 
ing thereon.  This  puts  the  purchaser  upon  inquiry  for  the  bonds  and 
charges  him  with  notice  of  all  they  contain. 

This  disposes  of  the  case.  As  the  declaration  sets  out  a  copy  of  the 
bonds  with  all  the  recitals,  and  the  recitals  show  that  the  bonds  were 
irregularly  issued  and  not  binding  upon  the  township,  it  follows  that  the 
declaration  does  not  set  forth  a  good  cause  of  action  against  the  defend- 
ant, and  that  the  demurrer  was  properly  sustained. .  This  is  in  accord- 
ance with  the  decision  of  the  supreme  court  of  Kansas  in  Q-eorge  v. 
Oxford  Township^  16  Kansas,  72.  Under  these  circumstances  it  is  un- 
necessary to  consider  any  other  of  the  questions  which  have  been  certified 
here.  The  judgment  is  affirmed. 


supreme  court  of  the  united  btate8. 

[March,  1877.] 

jrnXJMENT  AS  BAR  OB  ESTOPPEL.  —  EULE  STATED    AND    EXPOimDBD. 

CROMWELL  V.  COUNTY  OP  SAC. 

1.  The  difference  between  the  effect  of  a  judgment  as  a  bar  or  estoppel  against  the  pros- 
ecution of  a  second  action  upon  the  same  claim  or  demand,  and  its  effect  as  an  estoppel 
in  another  action  between  tne  same  parties  upon  a  different  claim  or  cause  of  action, 
stated.  In  the  former  case  the  judgment,  if  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  It  is  a  finality  as  to  the  claim  or  demand  in  con- 
trovers}^,  concluding  parties  and  those  in  priyity  with  them,  not  only  as  to  ever/  mat- 
ter which  was  offered  and  received  to  sustain  or  defeat  the  claim  or  demand,  but  as  to 
any  other  admissible  matter  which  might  have  been  offered  for  that  purpose.  But 
where  the  second  action  between  the  same  parties  is  upon  a  different  claim  or  demand, 
the  judgment  in  the  prior  action  operates  as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  determination  of  which  ihe  finding  or  verdict 
was  rendered. 

2.  In  an  action  against  a  county  in  Iowa  upon  certain  interest  coupons  originally  at- 
tached to  bonds  issued  by  tbie  county  for  the  erection  of  a  court-house,  it  was  found 
and  determined  that  the  bonds  were  void  as  against  the  county  in  the  hands  of  parties 
who  did  not  acquire  them  before  maturity  for  value;  and,  inasmuch  as  the  plaintiff  in 
that  action  had  not  proved  that  he  had  given  su^  value,  it  was  adjudged  that  he  was 
not  entitled  to  recover:  Held,  that  the  judgment  did  not  estop  the  plaintiff  holding 
other  bonds  of  the  same  series,  and  other  coupons  attached  to  the  same  bonds  as  the 
coupons  in  the  original  action,  from  showing  in  a  second  action  against  the  county 
that  he  acquired  such  other  bonds  and  coupons  for  value  before  maturity. 


Jane,  1877.1  *    THE  AMERICAN  LAW  TIMES  REPORTS.  248 

s 

Vol.  IV.]  Cromwell  v,  Couittt  ©f  Sac.  [No.  6. 

3.  The  finding  in  one  action  that  the  plaintiff  therein  is  the  holder  and  owner  of  certain 
coupons  in  rait,  does  not  estop  the  defendant  from  showing,  in  another  action,  that 
such  plaintiff  prosecuted  the  first  action  for  the  use  and  benefit  of  the  plaintiff  in  the 
second  action.  The  finding  only  establishes  the  fact  that  such  plaintiff  held  the  legal 
title  to  the  coupons,  which  was  sufficient  for  the  purpose  of  the  action,  and  was  not 
inconsistent  with  an  equitable  and  beneficial  interest  in  another. 

In  error  to*the  circuit  court  of  the  United  States  for  the  District  of 
Iowa. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  was  an  action  on  four  bonds  of  the  county  of  Sac,  in  the  State  of 
Iowa,  each  for  one  thousand  dollars,  and  four  coupons  for  interest,  at- 
tached to  them,  each  for  one  hundred  dollars.  The  bonds  were  issued  in 
1860,  and  were  made  payable  to  bearer,  in  the  city  of  New  York,  in  the 
years  1868,  1869,  1870,  and  1871  respectively,  with  annual  interest  at 
the  rate  of  ten  per  cent,  a  year. 

To  defeat  this  action  the  defendant  relied  upon  the  estoppel  of  a  judg- 
ment rendered  in  favor  of  the  county  in  a  prior  action  brought  by  one 
Samuel  C.  Smith  upon  certain  earlier  *  maturing  coupons  on  the  same 
bonds,  accompanied  with  proof  that  the  plaintiff,  Cromwell,  was  at  the 
time  the  owner  of  the  coupons  in  that  action,  and  that  the  action  was 
prosecuted  for  his  sole. use  and  benefit. 

The  questions  presented  for  our  determination  relate  to  the  operation 
of  this  judgment  as  an  estoppel  against  the  prosecution  of  the  present 
action,  and  the  admissibility  of  the  evidence  to  connect  the  present  plain- 
tiff with  the  former  action  as  a  real  party  in  interest. 

In  considering  the  operation  of  this  judgment,  it  should  be  borne  in 
mind,  as  stated  by  counsel,  that  there  is  a  difference  between  the  effect 
of  a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of  a  second 
action  upon  the  same  claim  or  demand,  and  its  effect  as  an  estoppel  in 
another  action  between  the  same  parties  upon  a  different  claim  or  cause 
of  action.  In  the  former  case  the  judgment,  if  rendered  upon  the  merits, 
constitutes  an  absolute  bar  to  a  subsequent  action.  It  is  a  finality  as  to 
the  claim  or  d^and  in  controversy,  concluding  parties  and  those  in  priv- 
ity with  them,  not  only  as  to  every  matter  which  was  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for  that  purpose.  Thus,  for  exam- 
ple, a  judgment  rendered  upon  a  promissory  note  is  conclusive  as  to  the 
validity  of  the  instrument  and  the  amount  dae  upon  it,  although  it  be  sub- 
sequently alleged  that  perfect  defences  actually  existed,  of  which  no  proof 
was  offered,  such  as  forgery,  want  of  consideration,  or  payment.  If  such 
defences  were  not  presented  in  the  action  and  established  by  competent 
evidence,  the  subsequent  allegation  of  their  existence  is  of  no  legal  conse- 
quence. The  judgment  is  as  conclusive,  so  far  as  future  proceedings  at 
law  are  concerned,  as  though  the  defences  never  existed.  The  language, 
therefore,  which  is  so  often  used,  that  a  judgment  estops  not  only  as  to 
every  ground  of  recovery  or  defence  actually  presented  in  the  action,  but 
also  as  to  every  ground  which  might  have  been  presented,  is  strictly  ac- 
curate when  applied  to  the  demand  or  claim  in  controversy.  Such  de- 
mand or  claim  having  passed  into  judgment  cannot  again  be  brought  into 
litigation  between  the  parties  in  proceedings  at  law  upon  any  ground 
whatever. 
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But  where  the  second  action  between  the  same  parties  is  upon  a  differ- 
ent claim  or  demand,  the  judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or  points  controverted,  upon  the 
determination  of  which  the  finding  or  verdict  was  rendered.  In  all  cases, 
therefore,  where  it  is  sought  to  apply  the  estoppel  of  a  judgment  ren- 
dered upon  one  cause  of  action  to  matters  arising  in  a  suit  upon  a  differ- 
ent cause  of  action,  the  inquiry  must  always  be  as  to  the  point  or  ques- 
tion actually  litigated  and  determined  in  the  original  action,  not  what 
might  have  oeen  thus  litigated  and  determined.  Only  upon  such  matters 
is  the  judgment  conclusive  in  another  action. 

The  difference  in  the  operation  of  a  judgment  in  the  two  classes  of 
cases  mentioned  is  seen  through  all  the  leading  adjudications  upon  the 
doctrine  of  estoppel.  Thus,  in  the  case  of  Chdram  v.  Morewoody  3  East, 
846,  the  defendants  were  held  estopped  from  averring  title  to  a  mine  in 
an  action  of  trespass  for  di^ng  out  coal  from  it,  because  in  a  previous 
action  for  a  similar  trespass  they  had  set  up  the  same  title  and  it  had  been 
determined  against  them.  In  commenting  upon  a  decision  cited  in  that 
case.  Lord  EUenborough,  in  his  elaborate  opinion,  said :  ^^  It  is  not  the 
recovery,  but  the  matter  alleged  by  the  party,  and  upon  which  the  recov- 
ery proceeds,  which  creates  the  estoppel.  The  recovery  of  itself  in  an 
action  of  trespass  is  only  a  bar  to  the  future  recovery  of  damages  for  the 
same  injury,  but  the  estoppel  precludes  parties  and  privies  from  contend- 
ing to  the  contrary  of  that  point  or  matter  of  fact,  which,  having  been 
once  distinctly  put  in  issue  by  them,  or  by  those  to  whom  they  are  privy 
in  estate  or  law,  has  been,  on  such  issue  joined,  solemnly  found  against 
them."  And  in  the  case  of  Q-ardner  v.  Buckbee^  S  Cowen,  120,  it  was 
held  by  the  supreme  court  of  New  York,  thaj^  a  verdict  and  judgment  in 
the  marine  court  of  the  city  of  New  York  upon  one  of  two  notes  given 
upon  a  sale  of  a  vessel,  that  the  sale  was  fraudulent,  the  vessel  being  at 
the  time  unseaworthy,  were  conclusive  upon  the  question  of  the  character 
of  the  sale  in  an  action  upon  the  other  note  between  the  same  parties  in 
the  court  of  common  pleas.  The  rule  laid  down  in  the  celebrated  opin- 
ion in  the  Case  of  the  Ihichess  of  Kingston  was  cited,  and  followed : 
**  That  the  judgment  of  a  court  of  concurrent  jurisdiction*directly  upon 
the  point  is  as  a  plea  a  bar,  or  as  evidence  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  question  in  another  court." 

These  cases  usually  cited  in  support  of  the  doctrine  that  the  determi- 
nation of  a  question  directly  involved  in  one  action  is  conclusive  as  to 
that  question  in  a  second  suit  between  the  same  parties  upon  a  different 
cause  of  action,  negative  the  proposition  that  the  estoppel  can  extend  be- 
yond the  point  actually  litigated  and  determined.  The  argument  in  these 
cases,  that  a  particular  point  was  necessarily  involved  in  the  finding  in 
the  original  action,  proceeded  upon  the  theory  that  if  not  thus  involved 
the  judgment  would  be  inoperative  as  an  estoppel.  In  the  case  of  Miles  v. 
Caldwell^  reported  in  the  2d  of  Wallace  (page  35),  a  judgment  in  eject- 
ment in  Missouri,  where  actions  of  that  kind  stand,  with  respect  to  the 
operation  of  a  recovery  therein,  as  a  bar  or  estoppel^  in  the  same  position 
as  other  actions,  was  held  by  this  court  conclusive,  in  a  subsequent  suit 
in  equity  between  the  parties  respecting  the  title,  upon  the  question  of 
the  satisfaction  of  the  mortgage  under  which  the  plaintiff  claimed  title  to 
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the  premises  in  the  ejectment,  and  the  question  as  to  the  frandolent 
character  of  the  mortgage  under  which  the  defendant  claimed,  because 
these  questions  had  been  submitted  to  the  jury  in  that  action,  and  had 
been  passed  upon  by  them.  The  court  held,  after  full  consideration,  that 
in  cases  of  tort,  equally  as  in  those  arising  upon  contract,  where  the  form 
of  the  issue  was  so  vague  as  not  to  show  the  questions  of  fact  submitted 
to  the  jury,  it  was  competent  to  prove  by  parol  testimony  what  question 
or  questions  of  fact  were  thus  submitted  and  necessarily  passed  upon  by 
them  ;  and  by  inevitable  implication  also  held  that  in  the  absence  of  proof 
in  such  cases  the  verdict  and  judgment  were  inconclusive,  except  as  to 
the  particular  trespass  alleged,  whatever  possible  questions  might  have 
been  raised  and  determined. 

But  it  is  not  necessai7  to  take  this  doctrine  as  a  matter  of  inference 
from  these  cases.  The  precise  point  has  been  adjudged  in  numerous  in- 
stances. It  was  so  adjudged  by  this  court  in  the  case  of  The  WoBhington^ 
Alexandria  ^  Q-eorgetown  Steam  Packet  Co,  v.  Sickles^  reported  in  the 
24th  of  Howard  (page  888).  In  that  case  an  action  was  brought  upon 
a  special  parol  contract  for  the  use  of  Sickles's  cut-off  for  saving  fuel  in 
the. working  of  steam-engines,  by  which  the  plaintiffs,  who  had  a  patent 
for  the  cut-off,  were  to  attach  one  of  their  machines  to  the  engine  of  the 
defendants'  boat,  and  were  to  receive  for  its  use  three  fourths  of  the  sav- 
ing of  fuel  thus  produced,  the  payments  to  be  made  from  time  to  time 
when  demanded.  To  ascertain  the  saving  Of  fuel  an  experiment  was  to 
be  made  in  a  specified  manner,  and  the  result  taken  as  the  rate  of  saving 
during  the  continuance  of  the  contract.  The  plaintiffs  in  their  declara- 
tion averred  that  the  experiment  had  been  made,  the  rate  of  saving  ascer- 
tained, and  that  the  cut-off  had  been  used  on  the  boat  until  the  com- 
mencement of  the  suit.  In  a  prior  action  against  the  same  defendant  for 
an  instalment  due,  where  the  declaration  set  forth  the  same  contract  in 
two  counts,  the  first  of  which  was  similar  to  the  counts  in  the  second 
action,  and  also  the  common  counts,  the  plaintiffs  had  obtained  a  verdict 
and  judgment ;  and  it  was  insisted  that  the  defendant  was  estopped  by 
the  verdict  and  judgment  produced  from  proving  that  there  was  no  sucn 
contract  as  that  declared  upon,  or  that  no  saving  of  fuel  had  been  ob- 
tained, or  that  the  experiment  was  not  made  pursuant  to  the  contract,  or 
that  the  verdict  was  rendered  upon  all  the  issues,  and  not  upon  the  first 
count  specially.  The  circuit  court  assented  to  these  views,  and  excluded 
the  testimony  offered  by  the  defendants  to  prove  those  facts.  But  this 
court  reversed  the  decision,  and  held  that  the  defendants  were  not  thus 
estopped. 

^^  The  record  produced  by  the  plaintiffs,"  said  the  court,  ^^  showed  that 
the  first  suit  was  brought  apparently  upon  the  same  contract  as  the  sec- 
ond, and  that  the  existence  and  validity  of  that  contract  might  have 
been  lit^ted.  But  the  verdict  might  have  been  rendered  upon  the  en- 
tire declaration,  and  without  special  reference  to  the  first  count.  It  was 
competent  to  the  defendants, to  show  the  state  of  facts  that  existed  at  the 
trial,  with  a  view  to  ascertain  what  was  the  matter  decided  upon  by  the 
verdict  of  the  jury.  It  may  have  been  that  there  was  no  contest  in  refer* 
ence  to  the  faiirness  of  the  experiment,  or  to  its  sufficiency  to  ascertain 
the  premium  to  be  paid  for  the  use  of  the  machine  at  the  first  trial,  or  it 
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may  have  been  that  the  plaintiffs  abandoned  their  special  counts  and 
recovered  their  verdict  upon  the  general  counts.  The  judgment  rendered 
in  that  suit,  while  it  remains  in  force,  and  for  the  purpose  of  maintaining  . 
its  validity,  is  conclusive  of  all  the  facts  properly  pleaded  by  the  plain- 
tiffs ;  but  when  it  is  presented  as  testimony  in  another  suit,  the  inquiry 
is  competent  whether  the  same  issue  has  been  tried  and  settled  by  it." 

It  is  not  believed  that  there  are  any  cases  going  to  the  extent  that  be- 
cause in  the  prior  action  a  different  question  from  that  actually  ^ter- 
mined  might  have  arisen  and  been  litigated,  therefore  such  possible  ques- 
tion is  to  be  considered  as  excluded  from  consideration  in  a  second  action 
between  the  same  parties  on  a  different  demand,  although  loose  remarks 
looking  in  that  direction  may  be  found  in  some  opinions.  Onr  principle  a 
point  not  in  litigation  in  one  action  cannot  be  received  as  conclusively  set- 
tled in  any  subsequent  action  upon  a  different  cause,  because  it  might 
have  been  determined  in  the  first  action.  « 

Various  considerations,  other  than  the  actual  merits,  may  govern  a 
party  in  bringing  forward  grounds  of  recovery  or  defence  in  one  action, 
which  may  not  exist  in  another  action  upon  a  different  demand,  such  as 
the  smallness  of  the  amount  or  the  value  of  the  property  in  controversy, 
the  difficulty  of  obtaining  the  necessary  evidence,  the  expense  of  the  liti- 
gation, and  his  own  situation  at  the  time.  A  party  acting  upon  consid- 
erations like  these  ought  not  to  be  precluded  from  contesting  in  a  sub- 
sequent action  other  demands  arising  out  of  the  same  transaction.  A 
judgment  by  default  only  admits  for  the  purpose  of  the  action  the  legal- 
ity of  the  demand  or  claim  in  suit ;  it  does  not  make  the  allegations  of 
the  declaration  or  complaint  evidence  in  an  action  upon  a  different  claim. 
The  declaration  may  contain  different  statements  of  tlie  cause  of  action 
in  different  counts.  It  could  hardly  be  pretended  that  a  judgment  by 
default  in  such  a  case  would  make  the  several  statements  evidence  in  any 
other  proceeding.  Boyleau  v.  Mutlin^  2  Excheq.  665,  681,  and  Huffhes 
'v.  Alexander^  5  Duer,  498. 

The  case  of  Howlett  v.  Tarte^  10  C.  B.  N.  S.  818,  supports  this  view. 
That  was  an  action  for  rent  under  a  building  agreement.  The  defendant 
pleaded  a  subsequent  agreement  changing  the  tenancy  into  one  from  year 
to  year,  and  its  determination  by  notice  to  quit  before  the  time  for  which 
the  rent  sued  for  was  alleged  to  have  accrued.  The  plaintiff  replied  that 
he  had  recovered  a  judgment  in  a  former  action  against  the  defendant  for 
rent' under  the  same  agreement,  which  had  accrued  after  the  alleged  de- 
termination of  the  tenancy,  in  which  action  the  defendant  did  not  set  up 
the  defence  pleaded  in  the  second  action.  On  demurrer  the  replication, 
after  full  argument,  was  held  bad.  In  deciding  the  case  Mr.  Justice 
Willes  said  :  ^^  It  is  quite  right  that  a  defendant  should  be  estopped  from 
setting  up  in  the  same  action  a  defence  which  he  might  have  pleaded,  but 
has  chosen  to  let  the  proper  time  go  by.  But  fiobody  ever  heard  of  a 
defendant  being  precluded  from  setting  up  a  defence  in  a  second  action 
because  he  did  not  avail  himself  of  the  opportunity  of  setting  it  up  in 
the  first  action I  think  we  should  do  wrong  to  favor  the  introduc- 
tion* of  this  new  device  into  the  law."  Mr.  Justice  Byles  said :  ^^  It  is 
plain  that  there  is  no  authority  for  saying  that  the  defendant  is  precluded 
from  setting  up  this  defence."    Mr.  Justice  Keating  said :  ^^  This  is  an 
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attempt  on  the  part  of  the  plaintifE  to  extend  the  doctrine  of  estoppel  far 
beyond  what  any  of  the  authorities  warrant." 

The  language  of  the  vice-chancellor,  in  the  case  of  ffenderson  y.  Jlen- 
derson^  8  Hare,  100,  115,  is  sometimes  cited  as  expressing  a  di£Eerent 
opinion,  but  upon  examining  the  facts  of  that  case  it  will  appear  that  the 
language  used  in  no  respect  conflicts  with  the  doctrine  we  have  stated. 
In  that  case  a  bill  had  been  filed  in  the  supreme  court  of  Newfoundland 
by  the  next  of  kin  of  an  intestate  against  A.  and  others  for  an  account  of 
an  estate  and  of  certain  partnership  transactions.  A  decree  was  rendered 
against  A.,  upon  which  the  next  of  kin  brought  actions  in  England.  A. 
then  filed  a  bill  there  against  the  next  of  kin  and  personal  representetive 
of  the  intestete,  stating  that  the  intestete's  estate  was  indebted  te  him, 
and  alleging  various  errors  and  irregularities  in  the  proceedings  in  the 
supreme  court  of  the  island,  and  praying  that  the  estate  of  the  intestete 
might  be  administered,  the  partnership  accounts  teken,  and  the  amount 
of  the  debt  due  to  him  ascerteined  and  paid.  A  demurrer  to  the  bill 
was  allowed  for  want  of  equity,  on  the  ground  that  the  whole  of  the  mat- 
ters were  in  question  between  the  parties,  and  might  properly  have  been 
the  subject  of  adjudication  in  the  suit  before  that  court.  It  was  with 
reference  to  the  necessity  of  having  the  subject  of  particular  litigation  as 
a  whole  at  once  before  the  court  and  not  by  piecemeal,  that  the  vice- 
chancellor  said :  ^^  In  trying  this  question,  I  believe  I  state  the  rule  of 
court  correctly,  that  when  a  given  matter  becomes  the  subject  of  litiga- 
tion in' and  of  adjudication  by  a  court  of  competent  jurisdiction,  the  court 
requires  the  parties  to  bring  forward  their  whole  case,  and  will  not,  ex- 
cept under  special  circumstences,  permit  the  same  parties  to  open  the 
same  subject  of  litigation,  in  respect  of  matter  which  might  have  been 
brought  forward  as  part  of  the  subject  in  controversy,  but  which  was  not 
brought  forward,  only  because  they  have,  from  negligence,  inadvertence, 
or  even  accident,  omitted  part  of  the  case.  The  plea  of  res  adjudicata 
applies,  except  in  special  cases,  not  only  to  the  points  upon  which  the 
court  was  required  by  the  parties  to  form  an  opinion,  and  pronounce  a 
judgment,  but  to  every  point  which  properly  belonged  to  the  subject  of 
litigation,  and  which  the  parties,  exercising  reasonable  diligence,  might 
have  brought  forward  at  the  time." 

There  is  nothing  in  this  language,  applied  to  the  facts  of  the  case,  which 
gives  support  to  the  doctrine  that  whenever  in  one  action  a  party  might 
have  brought  forward  a  particular  ground  of  recovery  or  defence,  and 
neglected  -to  do  so,  he  is  in  a  subsequent  suit  between  the  same  parties 
upon  a  difi^erent  cause  of  action  precluded  from  availing  himself  of  such 
ground. 

If  now  we  consider  the  main  question  presented  for  our  determination 
by  the  light  of  the  views  thu^s  expressed  and  the  authorities  cited,  its 
solution  will  not  be  difficult.  It  appears  from  the  findings  in  the  original 
action  of  Smith  that  the  county  of  Sac,  by  a  vote  of  its  people,  authorized 
the  issue  of  bonds  to  the  amount  of  ten  thousand  dollars  for  the  erection 
of  a  court-house;  that  bonds  to  that  amount  were  issued  by  the  county 
judge  and  were  delivered  to  one  Meserey,  with  whom  he  had  made  a 
contract  for  the  erection  of  the  court-house ;  that  immediately  upon 
receipt  of  th;")  bonds,  the  contractor  gave  one  of  them  as  a  gratuity  to  the 
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coanty  jadge ;  and  that  the  court-house  was  never  constracted  by  the*con- 
tractor,  or  by  any  other  person  pursuant  to  the  contract  It  also  appears 
•that  the  plaintiff  had  become  before  their  maturity  the  holder  of  twenty- 
five  coupons  which  had  been  attached  to  the  bonds;  but  there  was  no  find- 
ing that  he  had  ever  given  any  value  for  them.  The  court  below  held 
upon  these  findings  that  the  bonds  were  void  as  against  the  county,  and 
gave  judgment  accordingly.  The  case  coming  here  on  writ  of  error,  this 
court  held  that  the  facts  disclosed  by  the  findings  were  sufficient  evidence 
of  fraud  and  illegality  in  the  inception  of  the  bonds  as  to  call. upon  the 
holder  to  show  that  he  had  given  value  for  the  coupons,  and  not  having 
done  so,  the  judgment  was  affirmed.  Reading  the  record  of  the  lower 
court  by  the  opinion  and  judgment  of  this  court,  it  must  be  considered 
that  the  matters  adjudged  in  that  case  were  these :  that  the  bonds  were 
void  as  against  the  county  in  the  hands  of  parties  who  did  not  acquire 
them  before  maturity  and  give  value  for  them  ;  and  that  the  plaintiff,  not 
having  proved  that  he  gave  such  value,  was  not  entitled  to  recover  upon 
the  coupons.  Whatever  illegality  or  fraud  there  was  in  the  issue  and 
delivery  to  the  contractor  of  the  bonds,  affected  equally  the  coupons  for 
interest  attached  to  them.  The  finding  and  judgment  upon  the  invalidity 
of  the  bonds  as  against  the  county  must  be  held  to  estop  the  plaintiff  here 
from  averring  to  the  contrary.  But  as  the  bonds  were  negotiable  instru- 
ments, and  their  issue  was  authorized  by  a  vote  of  the  county,  and  they 
recite  on  their  face  a  compliance  with  the  law  providing  for  their  issue, 
they  would  be  held  as  valid  obligations  against  the  county  in  the  hands  of 
a  bond  fide  holder  taking  them  for  value  before  maturity,  according  to 
repeated  decisions  of  this  court  upon  the  character  of  such  obligations. 
If,  therefore,  the  plaintiff  received  the  bond  and  coupons  in  suit  before 
maturity  for  value,  as  he  offered  to  prove,  he  should  have  been  permitted 
to  show  that  fact.  There  was  nothing  adjudged  in  the  former  action  in 
the  finding  that  the  plain1;iff  had  not  made  such  proof  in  that  case  which 
can  preclude  the  present  phdntiff  from  making  such  proof  here.  The  fact 
that  a  party  may  not  have  shown  that  he  gave  vsdue  for  one  bond  or 
coupon  is  not  even  presumptive,  much  less  conclusive,  evidence  that  he 
may  not  have  given  value  for  another  and  different  bond  or  coupon.  The 
exclusion  of  the  evidence  offered  by  the  plaintiff  was  erroneous,  and  for 
the  ruling  of  the  court  in  that  respect  the  judgment  must  be  reversed  and 
a  new  trial  had. 

Upon  the  second  question  presented  we  think  the  court  below  ruled 
correctly.  Evidence  showing  that  the  acticm  of  Smith  wi^  brought  for 
the  sole  use  and  benefit  of  the  present  plaintiff  was,  in  our  judgment^  ad- 
missible. The  finding  that  Smith  was  the  holder  and  owner  of  the  cou- 
pons in  suit  went  only  to  this  extent,  that  he  held  the  legal  title  to  them, 
which  was  sufficient  for  the  purpose  of  ^  the  action,  and  was  not  incon- 
sistent with  an  equitable  and  beneficial  interest  in  another. 

Judgmevt  reversed  and  cause  remanded  for  a  new  trial. 
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SUFBEMES   COURT   COMMISSION   OF   OHIO. 

( To  wppeu  in  28  Ohio  St ) 

EJECTION  OF  PERSON  FBOM  8TBEET  CAB. 

HEALEY  V.  THE  CITY  PASSENGER  RAILROAD  CO. 

1.  Whether  it  is  due  and  proper  care  to  attempt  to  remove  a  person  from  a  street 
raiht>ad  car,  while  the  same  is  in  motion,  is  a  question  ol  fact  for  the  jury,  and  not  of 
law  for  the  court. 

8.  If  the  driver  of  such  car  has  authority  to  collect  fare,  and  to  put  a  person  off  for  its 
non-payment,  his  master  will  be  liable,  if  injury  results  from  excessive  force  and 
violence  in  so  doing,  or  if,  as  driver,  he  is  guilty  of  carelessness  or  negligence  in 
keeping  the  car  in  motion,  by  reason  of  which  the  perton  is  run  over  and  injured. 

8.  Where  the  evidence  of  the  plaintiff  tends  to  show  want  of  care  on  the  part  of  the- 
driv«r  of  a  street  car  in  keeping  the  car  in  motion,  while  he  is  putting  a  person  off  for 
non-pavment  of  fare,  by  reason  of  which  the  person  is  run  over  by  the  car  and  in- 
jurea,  it  is  error,  in  such  case,  to  instruct  the  jury  that  the  liability  of  the  railroad 
company  depends  solely  on  the  question  whether  the  driver  acted  within  the  scope  of 
his  employment  in  attempting  to  collect  fare,  and  in  putting  the  person  off  for  refusal 
to  pay. 

4.  Where  the  injury  complained  of  results  from  want  of  care  in  the  driver  in  running  of 
the  car,  and  not  from  tne  force  and  violence  used  in  ejecting  a  person  from  the  car, 
the  company  would  be  liable,  whether  the  driver  had  or  had  not  authority  to  collect 
fare. 

Error  to  the  superior  court  of  Cincinnati. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the  court. 

7^om(Z8  Powell^  for  plaintiff  in  error.  1.  The  drivbr  had  control  over 
the  front  platform  of  the  car,  was  acting  within  the  scope  of  his  authority, 
and  the  company  is  responsible  for  his  acts  while  he  is  on  the  platform  in 
the  discharge  of  his  duty.  Drew  y.  tSixth  Avernu  R.  R.  Co.  26  N.  Y. 
49 ;  8  Keyes,  428 ;  17  N.  Y.  862 ;  8  Bosw.  806  ;  88  N,  Y.  181,  affirming 
10  Bosw.  260. 

2.  The  court  erred  in  qualifying  the  first  instruction  asked  by  plaintiff 
and  in  giving  the  charge  as  modified,  because  it  misled  the  jury.  WaLktr 
V.  8teU(m^  14  Ohio  St.  89 ;  Bain  v.  Wa%on^  10  Ohio  St.  14 ;  jKttfo  Miami 
R.  R.  Co.  V.  Wetmore,  19  Ohio  St.  184 ;  P.,  FL  W.  Sf  O.  R.  R.  Co.  v. 
Shisser^  lb.  161. 

If  the  act  of  the  driver  was  wilful  or  malicious  the  company  is  liable. 
A.  ^  G.  W.  R.  R.  Co.  v.  Dunn,  19  Ohio  St.  170 ;  ffopkina  v.  A.  ^  St. 
L.  S.  iJ.  86  N.  H.  9;  8  Bosw.  806 ;  22  N.  Y.  861;  17  N.  Y.  862;  1 
East,  106 ;  1  Hill,  480 ;  7  Com.  B.  (N.  S.)  290;  64  Pa.  St.  816;  19  Ohio 
St.  11 ;  42  Pa.  St.  866 ;  8  Cush.  800 ;  4  Gray,  466. 

8.  The  court  erred  in  refusing  to  give  the  second  instruction  to  the  jury 
asked  by  plaintiff.  19  Ohio  St.  168 ;  21  Ohio  St.  624 ;  70  Pa.  St.  119 ;  21 
How.  202 ;  62  111.  288. 

4.  The  court  erred  in  refusing  to  give  the  third  instruction  asked  by 
the  plaintiff.  The  qualification  misled  the  jury.  10  Ohio  St.  14;  14 
Ohio  St.  89  ;  107  Mass.  108. 

'  E.  A.  Fergtison,  for  defendant  in  error,  claimed  there  was  no  error  in 
qualifying  the  first  and  third  instructions  asked  by  plaintiff,  nor  in  ref us- 
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ing  the  second.  Little  Miami  R.  It.  Co.  v.  Wetmore^  19  Ohio  St.  181 ; 
Passenger  R.  R.  Co.  y.  Young^  21  Ohio  St.  618 ;  Steamboat  Ocean  y. 
Marshall,  11  Ohio  St.  882. 

Johnson,  J.  This  action  is  brought  by  the  plaintiff,  to  reooyer  dam- 
ages, alleged  to  have  been  caused  by  the  want  of  proper  care  and  skill  of 
the  agents  and  servants  of  the  defendant,  a  company  owning  and  operat- 
ing a  street  railroad  in  Cincinnati.  It  is  averred  that  the  plaintiff  was  a 
passenger  to  be  carried  from  Fifth  Street  near  Vine  to  the  comer  of 
Fourth  and  Main  streets,  for  a  certain  hire  or  reward,  and  while  being  so 
carried,  the  defendant,  by  its  servants  and  agents,  so  carelessly,  negligently, 
and  unskilfully  conducted  the  running  of  the  car,  that,  without  fault  on 
his  part,  the  plaintiff  was  thrown  from  the  car  to  the  ground,  and  the 
wheels  of  the  car  ran  over  and  injured  him. 

The  answer  denies  all  the  allegations  of  the  petition,  except  that  the 
defendant  is  an  incorporated  company,  and  the  owner  of  the  railroad. 

The  case  was  tried  to  a  jury  at  special  term,  and  verdict  rendered  for 
defendant.  On  motion  for  a  new  trial,  which  was  overruled,  a  bill  of  ex- 
ceptions was  taken,  and  the  case  went  to  the  general  term  on  error,  when 
the  judgment  was  affirmed. 

Did  the  superior  court  err  in  affirming  this  judgment?  The  bill  of  ex- 
ceptions shows  several  errors  were  relied  on  below,  part  only  of  which 
need  be  noticed. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  offered  .evidence  tend- 
ing to  ffbow  that  the  plaintiff  was  twelve  years  old,  and  was,  at  the  time 
engaged  in  selling  newspapers  along  the  streets  of  Cincinnati ;  that  it  was 
customary  for  the  newsboys  to  get  on  the  cars  to  sell  papers,  and  ride  free 
of  charge ;  that  on'  the  morning  when  this  injury  happened,  he  had  got  on 
the  front  platform  of  a  car  going  east  along  Fifth  Street,  and  was  about 
to  enter  the  car,  when  the  driver  demanded  his  fare ;  that  plaintiff  told 
him  he  had  none  ;  that  the  driver  then  ordered  him  off,  and  then  shoved 
or  threw  him  off,  while  the  horses  were  going  in  a  trot,  and  the  wheels 
passed  over  him  and  caused  the  injuries  complained  of. 

The  defendant's  evidence  tended  to  show  that  the  driver  did  not  de- 
mand fare  of  the  plaintiff,  or  throw  or  shove  him  off ;  that  the  boy  got  on 
the  front  platform  where  there  was  no  one  but  the  driver,  went  to  the 
door  and  called  ^'  Papers,"  then  returned  to  the  steps,  suspended  himself 
by  the  iron  rod,  and  in  some  way  unknown  to  the  driver,  while  he  was 
engaged  in  driving,  and  without  his  fault,  the  boy  fell  off  and  was  run 
over,  before  it  was  known  by  the  driver,  or  the  conductor,  who  was  on 
the  rear  platform,  and  that  they  knew  nothing  of  the  boy's  presence  until 
after  he  was  hurt. 

Counsel  for  plaintiff  requested  the  following  charges  to  the  jury :  — 

"If  the  jury  believe,  from  the  testimony,  that  the  plaintiff,  James 
Healey,  got  upon  the  street  car  of  the  defendant  for  the  purpose  of  selling 
newspapers,  and  after  he  was  on  the  front  platform  of  the  car  where  the 
driver  was,  and  was  about  to  enter  the  car  without  paying  his  fare,  and 
that  the  car  driver  used  excessive  force  and  violence  to  put  him  off  the 
car,  or  throw  him  off  while  the  car  was  in  motion,  in  such  case  the  de- 
fendant would  be  liable  for  an  injury  to  the  plaintiff  which  was  the  result 
of  such  force  and  violence." 
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The  court  oyerraled  and  refused  to  give  the  said  instruction,  as  written, 
to  the  jury,  to  which  overruling  and  refusal  the  plainti£E  made  his  excep- 
tion. 

The  court  qaalified  said  uuitruction,  and  gave  the  same  to  the  jury,  as 
follows :  — 

^^If  the  jury  believe,  from  the  testimony,  that  the  plaintiff,  James 
Healey,  got  upon  thei  street  car  of  the  defendant  for  the  purpose  of  selling 
newspapers,  and  after  he  was  on  the  front  platform  of  the  car  where  the 
driver  was,  and  was  about  to  enter  the  car  without  paying  his  fare,  and 
that  the  car  driver  used  excessive  force  and  violence  to  push  him  off  the 
car,  for  that  reason,  or  threw  him  off  while  the  car  was  in  motion,  in  such 
case  the  defendant  would  be  liable  for  an  injury  to  the  plaintiff  which 
was  the  result  of  such  force  and  violence,  provided  the  collection  of  the 
fare  by  the  driver  was  part  of  his  duty." 

To  which  qualification,  by  adding  the  words  ^^  for  that  reason,"  after 
the  word  "  car,"  and  the  words  "  provided  the  collection  of  fare  by  the 
driver  was  part  of  his  duty,"  at  the  close  of  the  charge,  the  plaintiff  made 
his  exception,  and  excepted  to  the  charge  as  given. 

Plaintiff  further  prayed  the  court  to  instruct  the  jury  as  follows  :  — 

*^  If  the  jury  find  from  the  testimony  that  the  car  driver  had  no  right 
to  demand  the  fare,  yet  from  a  wrong  judgment  on  his  part,  he  thought 
he  had  the  right  to  demand  fare  from  those  on  the  front  platform,  and 
they  further  find  from  the  testimony  that  he  did  demand  the  fare  from 
James  Healey,  who  refused,  and  then,  without  stopping  the  car,  threw 
him  off,  and  the  injury  complained  of  resulted  therefrom ;  in  such  case 
the  defendant  would  be  held  liable  for  the  injury  caused  to  plaintiff  by 
such  act  of  the  driver  of  the  car,"  which  the  court  overruled  and  refused, 
and  the  plaintiff  thereupon  made  hia  exception  to  the  overruling  and  re- 
fusing by  the  court  to  give  said  instruction  to  said  jury. 

The  plaintiff  further  prayed  the  court  to  instruct  the  said  jury  as  fol- 
lows:— 

^*  That  the  employment  of  a  driver  of  a  street  car,  when  he  occupies  the 
front  platform,  and  the  conductor  of  the  car  occupies  the  rear  platform, 
implies  that  the  driver  has  an  authority  over  the  persons  who  are  found 
on  his  platform  at  the  front  of  the  car,  and  his  master  would  be  liable  for 
any  injury  to  them  caused  by  his  wrongful  act,  default,  or  carelessness, 
provided  the  persons  injured  were  not  equally  in  fault ; "  which  instruc- 
tion the  court  overruled  and  refused  to  give,  as  asked,  to  which  over- 
ruling and  refusing  the  plaintiff  made  his  exception.  Thereupon  the 
court  qualified  said  instruction,  and  gave  the  same  to  the  jury,  as  fol- 
lows :  — 

^'  That  the  employment  of  a  driver  of  a  street  car,  where  he  occupies 
tibe  front  platform,  and  the  conductor  of  the  car  occupies  the  rear  plat- 
form, implies  that  the  driver  has  an  authoritv  over  the  persons  who  are 
found  on  his  platform  at  the  front  of  the  car,  so  far  as  the  purposes  of  his 
employment  are  to  be  effected,  and  his  master  would  be  liable  for  any 
injury  to  them  caused  by  his  wrongful  act,  default,  or  carelessness,  pro- 
vided the  person  injured  were  not  equally  in  &ult,  and  provided  such 
wrongful  act,  default,  or  carelessness  occurs  in  the  course  and  within  the 
scope  of  his  employment ; "  to  which  qualifications,  by  adding  the  words 
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^*  80  far  as  the  purposes  of  his  employment  are  to  be  effected,"  after  the 
word  car,  and  the  words,  ^^  and  provided  such  wrongful  act,  default,  or 
carelessness  occurs  in  the  course  and  within  the  scope  of  his  employ- 
ment," at  the  close  of  said  charge,  the  plaintiff  made  his  exception,  and 
excepted  to  the  said  charge  as  given. 

It  is  now  well  settled  that,  to  make  the  master  responsible  for  the  act 
of  the  servant,  it  mast  be  an  act  done  in  the  coarse  of  his  employment ; 
that  is,  under  the  express  or  implied  authority  of  his  master;  and  that, 
beyond  the  scope  of  such  authority,  the  servant  is  as  much  a  stranger  to 
his  master  as  any  third  person,  and  the  act  of  the  servant,  not  done  in 
the  execution  of  the  service  for  which  he  was  engaged,  cannot  be  regarded 
as  the  act  of  the  master. 

If  the  act  be  one  of  omission  or  commission,  whether  negligent,  fraudu- 
lent, deceitful,  or  wrongful,  if  it  be  done  in  the  course  of  his  employment, 
his  master  is  responsible  in  a  civil  action  to  third  persons. 

In  such*  cases,  the  maxim  respondeat  superior  applies. 

The  rule  of  law  thus  stated  is  plain,  but  the  difficulty  arises  in  its  ap- 
plication to  the  cases  as  they  arise. 

In  making  such  application,  it  may  safely  be  assumed  that  the  servant 
is  invested  with  aathority  to  use  the  necessary  means  to  the  performance 
of  the  duties  assigned  to  him,  and  that  the  character  of  the  means  will 
vary  according  to  the  nature  of  the  duty  to  be  performed,  and  the  attend- 
ing circumstances. 

Did  the  court  err  in  the  application  of  these  principles  ?  The  petition 
charged  that  plaintiff  was  injured  through  the  carelessness  and  negligence 
of  the  servants  of  the  company,  in  the  running  of  their  cars,  by  which  he 
was  thrown  to  and  upon  the  ground,  while  the  car  was  in  motion,  and  run 
over  by  the  wheels  of  the  car.  The  proof  of  plaintiff  tended  to  show  that 
the  driver  assumed  to  demand  and  collect  fare,  and  upon  non-payment, 
the  plaintiff  was  shoved  off,  while  the  car  was  in  motion,  and  run  over. 

This  evidence  was  directly  controverted,  and  each  party  was  entitled 
to  instructions  of  law  to  the  jnry,  based  on  what  the  evidence  tended  to 
prove. 

The  liability  of  the  defendant  depended  on  the  acts  or  omissions  of  the 
driver  alone.  It  is  not  claimed  that  any  other  servant  of  the  railroad 
company  knew  of  the  matter  until  it  was  over,  or  that  the  company  was 
otherwise  responsible  than  for  his  acts. 

The  first  charge,  as  modified  and  given  to  the  jury  nnder  exceptions  by 

Slaintiff,  was  doubtless  an  attempt  to  apply  the  rule  in  Little  Miami  It. 
t.  Co.  V.  Wetwore^  19  Ohio  St.  110,  in  which  it  was  held  that,  for  wrong- 
ful acts  done  by  a  servant,  not  within  the  scope  of  his  employment,  his 
master  was  not  liable.  If  the  plaintiff's  right  of  action  rested  solely  on 
what  the  driver  did,  while  acting  a%  a  conductor^  that  is,  if  the  injury 
arose  from  putting  the  plaintiff  off  for  non-payment  of  fare,  then  it  might 
have  been  proper  to  have  given  the  charge  as  modified ;  but  such  was  not 
the  aspect  of  the  case,  as  shown  by  the  pleadings  or  presented  by  plain- 
tiff's proofs. 

By  these,  the  pUdntiflTs  case,  if  he  made  out  one,  and  that  was  for  the 
jury,  rested  on  the  claim  that  there  was  n^ligence  in  running  the  ears 
while  he  was  being  thrown  or  shoved  off,  by  reason  of  which  he  was  run 
over  and  injured. 
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•The  jury  were  told,  that  if  it  was  within  the  scope  of  the  driver's  em- 
ployment to  collect  fare,  and,  for  its  non-payment,  he  had  used  excessive 
force  and  violence  to  put  the  plaintiff  off,  or  threw  him  off  while  the  cars 
were  in  motion,  the  defendant  was  liable.  This  charge  made  the  liability 
of  the  company  to  turn  solely  on  the  question  of  whether  the  collection  of 
fare  was  part  of  his  duty. 

The  converse  of  the  proposition  is,  that  if  the  collection  of  fare  was  no 
part  of  the  driver's  duty,  then  the  company  was  not  liable,  although  he 
was  thrown  or  shoved  off  for  non-payment  of  fare  while  the  car  was  in 
motion.  The  charge  was,  in  effect,  that  however  careless  or  negligent  it 
may  have  been  to  thus  eject  a  person  while  the  car  was  in  motion,  yet,  as 
a  rule  of  law,  there  could  be  no  recovery,  unless  it  was  part  of  the  driver's 
duty  to  collect  fare. 

The  charge,  as  given,  took  from  the  jury  an  important  inquiry :  that  is, 
was  the  driver  guiltgr  of  negligence  and  carelessness,  as  driver^  in  keeping 
the  car  in  motion  while  the  plaintiff  was  being  ejected  ?  Even  though  it 
may  have  been  entirely  proper  to  have  put  ^e  plaintiff  off  the  car,  the 
manner  of  doing  it,  and  circumstances  under  which  it  was  done,  if  injury 
resulted  therefrom,  should  have  been  left  to  the  jury.  If  the  collection  of 
fare  was  not  within  the  scope  of  his  employment,  and  yet  he  assumed  it, 
from  whatever  motive,  that  did  not  exonerate  the  company  from  injuries 
resulting  from  his  acts  as  driver,  within  the  scope  of  his  authority  as 
such. 

The  authority,  or  absence  of  authority  to  collect  fare,  could  not  relieve 
the  driver  from  want  of  proper  care  in  the  movements  of  the  car,  and 
within  the  scope  of  his  employment. 

If,  in  addition  to  his  duties  as  driver,  he  was  charged  with  the  further 
duty  of  collecting  fares  at  the  front  platform,  and,  for  non-payment,  might 
eject  a  passenger,  it  was  a  question  of  fact  for  the  jury,  to  determine 
whether  it  was  careless  or  negligent  to  do  so  while  the  car  was  in  motion ; 
but  in  the  charge  as  given,  the  jury  might  well  understand  that  notwith- 
standing there  was  negligence  in  so  doing,  yet  there  was  no  liability  if  it 
was  no  part  of  the  driver's  duty  to  collect  fare. 

In  Lovett  v.  Salem  ^  StnUh  Danvera  JL  R.  Oo*  b  Allen,  557,  it  was 
recognized  as  a  proper  duty,  while  ejecting  an  intruder,  to  first  stop  the 
car  or  slacken  its  speed  to  such  a  degree  that,  using  due  care,  he  might 
leave  safely. 

In  Murphy  y.  Union  R.  R.  Co.  118  Mass.  228,  it  was  held:  ««If  a 
passenger  on  a  horse  railroad  is  so  intoxicated  as  to  be  offensive  to  the 
other  passengers,  the  conductor  has  the  right  to  remove  him  from  the 
ear;  and  whether  it  is  due  care,  and  a  proper  exercise  of  this  right,  for 
the  conductor  to  attempt  to  remoye  him  while  the  car  is  in  motion,  is  a 
question  of  fact  for  the  jury,  and  not  of  law  for  the  court." 

In  Wilton  y.  Middlesex  R.  R.  Co.  107  Mass.  108,  it  was  held :  **  That 
if  a  person  riding  with  due  care  on  the  platform  of  a  horse  car,  not  as  a 
passenger  for  hire,  but  by  invitation  of  uie  driver,  and  without  collusion 
with  him  to  defraud  the  corporation,  is  injured  through  his  negligence 
in  driving  the  car,  the  corporation  is  liable ; "  although  it  appeared  that 
the  driver  had  no  authority  to  permit  persons  to  occupy  the  platform,  un- 
less such  authorify  be  implied  by  the  fact  of  his  employment  as  driver ; 
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and  although  it  also  appeared  that  it  was  in  violation  of  his  instructions  to 
permit  persons  to  ride  without  payment  of  fare. 

We  do  not  undertake  to  say  that  the  charges  should  have  been  given 
as  requested,  but  we  are  clearly  of  opinion  that,  as  modified,  the  first 
charge  was  misleading,  and  the  refusal  to  give  the  second  request  may 
have  tended  further  to  the  same  end. 

While  the  application  of  the  general  rules  to  particular  cases  is  always 
attended  with  difficulty,  yet,  in  this,  as  in  most  others,  a  few  plain  and 
simple  principles  underlie  defendant's  accountability. 

If,  in  the  exercise  of  his  employment,  whatever  its  scope  may  have 
been,  whether  simply  as  driver  in  charge  of  the  front  platform  of  the  car, 
or  as  both  driver  and  conductor,  he  exercised  due  care  and  diligence,  and 
injury  resulted  without  his  fault,  in  either  or  both  capacities,  his  master  is 
not  liable.  If,  on  the  contrary,  the  injury  resulted  from  the  want  of  such 
care  and  diligence  as  driver,  or  from  both,  ajs  conductor  and  driver  com- 
bined, his  master  is  liable. 

In  the  aspect  *of  the  case  as  presented  by  the  plaintiff's  evidence,  and 
without  expressing  any  opinion  as  to  the  weight  of  that  evidence,  we 
think  there  was  error,  not  in  refusing  the  first  and  second  charges  as  re- 
quested, but  in  giving  the  first  as  modified.  It  took  from  the  jury  an 
important  question  of  fact,  and  made  the  liability  of  the  company  to  de- 
pend wholly  on  the  fact  whether  it  was  part  of  his  duty  to  collect  fare. 
The  judgment  of  the  court  below  is  reversed^  and  cause  remanded. 
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ized  indobsbment. 

FIBST  NATIONAL  BANK  OF  WASHINGTON  v.  WHITMAN. 

The  payee  of  a  check  which  has  not  been  accepted  by  the  bank  on  which  it  b  drawn 
cannot  maintain  an  action  upon  it  against  the  bank.  Until  acceptance  there  is  no 
privity  of  contract  between  the  payee  and  the  bank. 

So  held  where  a  check  of  the  treasurer  of  the  United  States  upon  a  depositing  bank 
had  been  paid  upon  an  unauthorized  indorsement  of  the  name  of  the  payee,  and  where 
the  action  was  brought  by  the  true  owner  of  the  check. 

It  does  not  alter  the  rule  that  there  has  been  a  settlement  of  accounts  between  the  treas- 
urer and  the  bank,  and  the  check  in  question  was  allowed  in  the  account  to  the  credit 
of  the  bank,  upon  the  supposition  that  it  had  been  properly  paid.  Such  erroneous 
allowance  does  not  affect  tne  real  state  of  the  accounts,  but  is  open  to  correction  when 
discoyered. 

Payment  to  a  stranger  upon  an  unauthorized  indorsement  does  not  operate  as  an  accept- 
ance of  the  check,  so  as  to  authorize  an  action  by  the  real  owner  to  recover  its  amoont 
as  upon  an  accepted  check. 
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Ik  error  to  the  sapreme  court  of  the  District  of  Columbia. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

This  action  is  brought  against  the-  First  National  Bank  of  Washington 
to  recover  the  amount  of  a  draft  drawn  upon  it  by  Mr.  Spinner,  treasurer 
of  the  United  States,  for  $3,414,  dated  March  9,  1867.  The  draft  is  in 
this  form,  viz. :  — 

Draft  No.  9,248  on  war  warrant  No.  915. 
$3,414.  Tbeasueyop  the  United  States, 

Washington,  March  9,  1867. 
Pay  to  the  order  of  Mrs.  E.  S.  Kimbro,  three  thousand  three  hundred 
and  fourteen  dollars.     No.  9,243.     Registered  March  9, 1867. 

Issued  on  requisition  No. .     $3,4lft. 

S.  B.  Colby, 
Regitter  of  the  Treasury* 
F.  E.  Sphweb, 
Treasurer  of  the  Ujiited  States. 
To  the  First  National  Bank  of  Washington,  D.  C. 

It  was  indorsed  in  the  name  of  Mrs.  Eimbro  without  authority,  and 
the  amount  of  it  was  paid  by  the  bank  to  an  unauthorized  holder.  It 
appears  from  the  testimony  of  Mr.  Tayler,  first  comptroller  of  the 
treasury,  that  the  funds  of  tiie  government  deposited  by  the  treasurer  in 
a  national  bank  are  treated  by  the  government,  for  the  purposes  of  keep- 
ing accounts,  as  in  the  treasurer's  own  charge  and  custodv ;  that  they  are 
charged  to  him,  and  that  payments  made  are  credited  to  him,  and  that  he 
is  chargeable  precisely  as  if  the  funds  had  been  in  his  own  office,  and  that 
he  bad  power  to  make  the  draft  in  question. 

We  may,  therefore,  simplify  the  case  by  eliminating  from  its  considera- 
tion all  reference  to  the  United  States,  and  consider  the  transaction  as  be- 
tween Mr.  Spinner,  as  an  individual,  and  the  bank,  as  his  depositary,  and 
Mrs.  Kimbro,  as  the  payee  of  his  check. 

The  question  is  this :  Can  the  payee  of  a  check,  whose  indorsement  has 
been  forged  or  made  without  authority,  and  when  payment  has  been  made 
by  the  Imnk  on  which  it  was  drawn  upon  such  unauthorized  indorsement, 
maintain  a  suit  against  the  bank  to'  recover  the  amount  of  the  check? 
We  think  it  is  clear,  both  upon  principle  and  authority,  that  the  payee  of 
a  check  unaccepted  cannot  maintain  an  action  upon  it  against  the  bank  on 
which  it  is  drawn.  The  careful  and  well-reasoned  opinion  of  Mr.  Justice 
Davis,  in  delivering  the  judgment  of  this  court  in  The  Bank  of  the  Repub- 
lie  V.  Millard^  10  Wall.  152,  leaves  little  to  add  upon  this  subject  by  way 
of  illustration  or  authority.  In  that  case  a  paymaster  of  the  army  made 
his  check  on  the  Bank  of  the  Republic  to  the  order  of  Captain  Millard 
for  $859,  due  to  him  for  arrears  of  pay  as  an  officer  of  the  army.  The 
bank  paid  the  amount  of  the  check  upon  a  forged  indorsement  of  Millard's 
name.  Recovering  the  check  and  exposing  the  forgery,  Millard  demanded 
payment  to  himself,  and  upon  refusal  brought  his  action  against  the  bank. 
This  court  held  that  the  action  could  not  be  maintained,  upon  the  prin- 
ciple that  there  was  no  privity  between  the  bank  and  Millard.  The 
bank's  contract  was  with  the  paymaster  only,  and  to  him  only  was  its 
duty.    It  received  no  money  from  Millard.    It  never  promised  Millard  to 
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pay  him  any  moDey.  It  had  no  money  belonging  to  him.  It  received 
money  from  the  paymaster  upon  an  agreement  that  it  would  return  it  to 
him  when  called  for  by  him  in  person,  or  that  it  would  pay  it  upon  his 
checks.  But  it  made  no  such  agreement,  or  any  agreement,  with  Millard. 
For  a  failure  of  duty  in  this  respect  it  was  responsible  to  the  paymaster, 
with  whom  it  made  the  contract,  and  to  no  one  else.  If  the  check  was 
not  paid  the  arrears  of  pay  to  Millard  were  not  paid,  and  his  claim  upon 
the  government  or  the  paymaster  was  not  impaired  by  the  giving  of  the 
check,  which  being  presented  in  due  time  was  not  psdd.  He  was  still  en- 
titled to  demand  his  arrears. 

The  case  of  Millard  is  a  perfect  and  complete  authority  upon  the 
question  stated.     See,  also,  Arttier  v.  Bank^  46  N.  Y.  82. ' 

Nor  is  this  principle  confined'  to  checks  or  bills.  Thus,  in  Ashley  v. 
Dixan^  48  N.  Y.  430,  it  was  held  that  if  A.  be  under  a  contract  to  sell 
property  to  B.,  and  C.  persuade  A.  to  sell  the  property  to  him,  no  action 
lies  by  B.  against  Q  There  is  no  privity  of  contract  between  C.  and  B.| 
but  tne  remedy  of  the  latter  is  against  A.  only. 

It  is  not  to  be  doubted,  however,  that  it  is  within  the  power  of  the 
bank  to  render  itself  liable  to  the  holder  and  payee  of  the  check.  This  it 
may  do  by  a  formal  acceptance  written  upon  the  check,  in  which  case  it 
stands  to  the  holder  in  the  position  of  a  drawer  and  acceptor  of  a  bill 
of  exchange.  Merchants^  Bank  v.  State  Bank,  10  Wall.  604 ;  JEy>y  t. 
Bank  of  Cincinnati,  18  Wall.  604. 

It  may  accomplish  the  same  result  by  writing  upon  it  the  word 
^^good,"  or  any  similar  words  which  indicate  a  statement  by  it  that  the 
drawer  has  funds  in  a  bank  applicable  to  the  payment  of  the  check  and 
that  it  will  so  apply  them.  Cook  v.  State  Bank  of  Boston,  62  N.  Y.CR 
And  such  certificate,  it  is  said,  dischaiges  the  drawer.  As  to  him  it 
amounts  to  a  payment.  Bank  v.  Leach,  52  N.  Y.  350 ;  Meads  v. 
Merchants'  Bank,  25  N.  Y.  148 ;  9  Met.  R.  811 ;  2  Duer,  121.  Whether 
this  certificate  be  obtained  by  the  drawer  before  the  check  is  delivered, 
and  is  thus  made  an  inducement  to  the  payee  to  receive  the  same,  or 
whether  it  is  made  upon  the  application  of  the  payee  for  his  security,  is 
of  no  importance.  It  is  a  contract  recognized  by  the  law,  valid  in  its 
character,  which  essentially  changes  the  position  of  the  parties.  The 
privity  of  contract  with  the  drawee,  which  before  pertained  to  the  drawer 
alone,  is  now  imparted  to  the  payee,  and  the  duty  which  before  existed 
only  to  the  drawer,  now  exists  to  the  payee. 

It  is  said  that  this  fact  of  a  contract  between  the  payee  and  drawee 
exists  in  the  present  case.  The  testimony  of  Mr.  Arnold  is  referred  to, 
to  the  effect  that  in  April,  1867,  the  bank  made  its  weekly  statement  to 
Mr.  Spinner  of  deposits  received  and  payments  made,  returning  the  draft 
of  Mrs.  Kimbro  as  paid  on  the  22d  of  uiat  month,  and  that  in  the  state- 
ment the  amount  of  the  draft  was  entered  to  the  credit  of  the  bank. 

There  is  no  suggestion  in  the  evidence  that  either  the  bank  or  Mr* 
Spinner  knew  that  the  indorsement  of  the  payee  was  unauthorized.  The 
bank,  we  assume,  would  not  knowingly  subject  itself  to  the  dangers  and 
liabilities  resulting  from  making  payment  to  one  not  authorized  to  re- 
ceive it.  We  assume,  also,  as  we  are  bound  in  justice  to  it  to  do,  that  it 
would  not  ask  Mr.  Spinner  to  give  credit  for  a  payment  that  it  knew  to 
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have  been  illegally  made,  and  that  it  would  not  attempt  to  deceiye  him 
into  the  belief  that  a  pretended  indorsement  was  a  real  one.  It  comes  to 
this,  then,  that  upon  a  settlement  of  accounts  between  them  a  credit  was 
by  mistake  allowed  to  the  bank  to  which  it  was  not  entitled.  The  law 
is  that  neither  party  is  to  be  benefited  or  to  be  injured  by  the  mistake. 
The  bank  must  refund  the  amount,  by  handing  oyer  the  sum  or  by  cred- 
iting the  same  to  Mr.  Spinner  in  his  next  account.  Mistakes  in  bank 
accounts  are  not  uncommon.  They  occur  both  by  unauthorized  or  pre- 
tended payments,  as  well  as  by  the.  omission  to  give  credit  for  sums  depos- 
ited. When  discoyered  the  mistake  must  be  rectified,  and  an  ordinary 
writing  up  of  a  bank  book  with  a  return  of  vouchers  or  a  statement  of 
accounts  precludes  no  one  from  ascertaining  the  truth  and  claiming  its 
benefit.  Story  Eq.  Plead.  §§  799,  800,  801 ;  Story  Eq.  Jur.  §§  523,  527 ; 
Buehlin  v.  Chaplin^  1  Lans.  443 ;  Bruen  v.  Hane^  2  Barb.  586 ;  Bullock 
y.  Baydy  2  Ed.  R.  293.  We  cannot  perceive  that  such  a  mistaken  rec^ 
coition  of  the  validity  of  the  payment  of  this  chqqk  can  create  an 
additional  or  different  contract  between  the  bank  and  the  owner  of  the 
draft. 

It  is  further  contended  that  such  an  acceptance  of  the  check  as  creates 
a  privity  between  the  payee  and  the  bank  is  established  by  the  payment 
of  the  amount  of  this  check  in  the  manner  described.  This  ailment  is 
based  upon  the  erroneous  assumption  that  the  bank  has  paid  this  check. 
If  this  were  true  it  would  have  discharged  all  of  its  duty,  and  there  would 
be  an  end  of  the  claim  against  it.  The  bank  supposed  that  it  paid  the 
check,  but  this  was  an  error.  The  money  it  paid  was  upon  a  pretended 
and  not  a  real  indorsement  of  the  name  of  the  payee.  The  real  indorse- 
ment of  the  payee  was  as  necessary  to  a  valid  payment  as  the  real  signa- 
ture  of  the  drawee,  and  in  law  the  check  remains  unpaid.  Its  pretended 
payment  did  not  diminish  the  f ands  of  the  drawer  in  the  bank,  or  put 
money  in  the  pocket  of  the  person  entitled  to  the  payment.  The  state  of: 
the  account  was  the  same  after  the  pretended  payment  as  it  was  before. 

We  cannot  recognize  the  argument,  that  a  payment  of  the  amount  of  a 
check  or  sight  draft  under  such  circuinstances  amounts  to  an  acceptance, 
creating  a  privity  of  contract  with  the  real  owner*  It  is  difficult  to 
construe  a  payment  as  an  acceptance  under  any  circumstances.  The  two 
things  are  essentially  different.  One  is  a  promise  to  perform  an  act,  the 
other  an  actual  performance.  A  banker  or  an  individual  may  be  ready 
to  make  actual  payment  of  a  check  or  draft  when  presented,  while  un- 
willing to  make  a  promise  to  pay  at  a  future  time.  Many,  on  the  other 
hand,  are  more  ready  to  promise  to  pay  than  to  meet  the  promise  when 
required.  The  difference  between  the  transactions  is  essential  and  in- 
herent. 

Without  discussing  the  other  questions  argued,  we  are  of  the  opinion, 
for  the  reasons  given,  that  the  plaintiff  below  was  not  entitled  to  recover. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  a  new  trial,  or 
for  such  further  proceedings  as  the  parties  may  be  advised  to  take. 

VOL.  IV.  17 
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EBN   DISTRICT   OP  VIRGINIA. 
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[May,  1877.] 
nithebioal  symbol  may  be  used  as  a  tbabe-mabe. 

KINNEY  9.  ALLEN  k  CO. 

The  numerical  sjrmbol  ^,  printed  in  large,  bold,  red  characters,  in  a  certain  form  and 
style,  had  been  used  smce  187S  by  the  complainant  as  one  of  his  trade-marks  on  the 
packages  and  boxes  of  certain  classes  of  cigarettes  manufactured  by  him,  and  was 
renstered  in  the  United  States  Patent  Office  in  June,  1875.  This  symbol  was  origin- 
alfy  employed  to  indicate  the  idea  that  the  cigarettes  were  composed  of  two  kinds 
of  tobacco  in  the  proportion  of  half  and  half ;  but  except  so  far  as  it  indicates  this 
idea,  which  it  does  not  really  expresM^  it  is  a  merely  arbitrary  device. 

On  a  bill  brought  to  enjoin  against  another's  use  of  this  symbol:  Heldy  that  the  com- 
plainant had  not  a  right  to  the  exclusive  use  of  the  numerical  character  ^,  written 
in  any  ordinary  manner  ;  but  that  he  had  a  right  to  the  exclusive  use  of  it  in  the 
particular  form,  size,  color,  and  style  in  which  he  had  used  and  registered  it. 

This  was  a  suit  to  restrain  the  infringement  of  a  trade-mark.  The 
trade-mark  consisted  of  a  representation  of  one-half,  and  had  been  duly 
registered  in  the  Patent  Office  of  the  United  States,  pursuant  to  the 
Revised  Statutes.  The  following  is  a  fac-simile  of  it  as  shown  by  the 
proofs :  — 

Other  facts  are  set  forth  in  the  opinion. 
Cox  ^  Cox^  for  comphiinant.  The  defences  relied  upon 
are  as  follows :  (1.)  That  the  symbol  is  not  a  trade-mark 
because  it  is  composed  of  numerals.  (2.)  That  the  sym- 
bol is  not  a  trade-mark  because  it  is  descriptive.  (3.) 
That,  even  if  the  symbol  is  a  trade-mark,  it  has  not  been 
infringed,  because  the  respondent's  labels  as  wholes  are 
entirely  unlike  complainants. 

1,  A  numeral  or  numerals  may  be  used  as  a  trade- 
mark. 

That  a  word  or  words  may  be  employed'  as  a  trade-mark  has  long 
been  settled  law.  It  is  Bubmitted  that  it  necessarily  follows  that  a  nu- 
meral or  numerals  may  be.  A  word  is  the  expression  of  .a  concept  or  idea. 
A  numeral  is  also  the  expression  of  a  concept  or  idea.  The  word  ^^  ten  *' 
and  the  numeral  10  are  essentially  the  same  as  vehicles  of  a  concept. 
They  are  unlike  only  as  ^^  idem  and  ^^  same "  are  unlike.  ^^  1805 
Brandy  "  would  not  he  sustained  for  the  same  reason  that  ^^  EiGHTBKN 
HuKDBBD  AJUD  FtVB  BsANPY  "  would  not ;  because  both  would  neces- 
sarily express  a  fact  conoemine  the  date  of  production  of  the  article.  But 
"  Five  Fipty-ftve  Brakdy  would  be  good  in  law,  and  for  the  same 
reason  *^  655  Brandy  "  would,  it  is  submitted,  be  open  to  no  objection. 
And,  it  may  be  added,  if  a  manufacturer  used  "  555  "  for  one  quality, 
•*  666  "  for  another,  and  "  777  "  for  a  third,  they  would  all  be  equally 
valid  as  arbitrary  expressions  of  an  idea.  As  far  as  any  j^rinciple  is  inr 
volved,  therefore,  there  is  no  di£Eerenoe  between  numerab  and  words. 
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The  adjudged  cases  are  to  the  effect  that  numerals  may  be  employed  as 
trade-marks.  GHllott  v.  Usterbrook^  47  Barb.  455;  JDatces  ^  Fanning 
Ca9e,  Dec.  Com.  Pat  1872. 

2.  The  symbol  as  used  by  the  complainant  is  not  descriptive. 

The  evidence  shows  that  it  has  been  used  upon  cigarettes  made  of  two 
and  three  kinds  of  tobacco.  Its  office  is  the  same  as  that  of  any  other 
brand  or  trade-mark/  The  complainant  manufactures  a  ^^St.  Jambs/' 
which  is  made  of  one  kind  or  mixture  of  tobacco ;  a  '^  Capobal/'  which  is 
made  of  another  kind  or  mixture;  an  *^  Aosxis"  which  is  made  of  another 
kind  or  mixture,  and  so  on.  One  of  the  incidental  qualities  of  each  of 
these  different  designations  is  that  it  signifies  a  particular  kind  of  tobacco 
or  mixture.  *^  St.  James  ''  has  been  applied  to  a  cigarette  of  perique ; 
"  CAFOBAii "  to  a  cigarette  of  perique  and  Virginia,  and  "  Alexis  "  to  a 
cigarette  of  other  tobaccoes.  Because  these  terms  have  been  so  applied, 
and  have,  when  used  on  cigarettes  of  Kinney's  manufacture,  a  distinct 
and  indisputable  reference  to  the  ingredients  -of  which  the  cigarettes  are 
composed,  they  are  none  the  less  valid  trade-marks.  Because  '^  St. 
James  "  has  been  invariably  and  continuously  used  on  perique  cigarettes 
by  Kinney,  and,  as  used  by  him,  is  synonymous  with  perique,  it  by  no 
means  follows  that  others  may  use  *^  St.  James  "  upon  perique  cigarettes. 
In  brief,  *^  St.  James  "  does  not  mean  simply  perique  cigarettes,  but  pe- 
rique ciffarettes  made  by  Kinney^  and  any  use  of  the  word  "St.  James" 
in  connection  with  cigarettes  is  a  representation  that  they  are  (1.)  made 
of  perique,  and  (2.)  made  by  Kinney. 

If,  then,  it  be  conceded  that  the  symbol  of  one  half,  as  used  by  the  com- 
plainant, has  been  invariably  applied  to  cigarettes  made  of  mixed  tobacco, 
it  is  not  a  sequitur  that  the  respondents  have  a  right  to  use  it.  In  con- 
templation of  law,  upon  such  an  assumption,  the  particular  symbol  means 
(1.)  cigarettes  made  of  mixed  tobacco,  and  (2.)  cigarettes  made  by  Kinney. 

It  is  confidently  submitted,  therefore,  that  any  defence  based  on  the 
circumstance  that  the  mark  may  have  been  used  only  upon  cigarettes 
made  of  mixed  tobacco  is  without  force. 

The  material  inquiry  then  becomes,  Is  the  red  symbol  ^,  arranged  as 
shown,  descriptive  ? 

The  adjudged  cases  establish  that  a  word  is  not  a  trade-mark,  on  ac- 
count of  its  being  descriptive,  only  when  it  is  such  by  reason  of  its  etymo- 
logical  relation  to  the  article  in  connection  with  which  it  is  employed.  To 
be  descriptive  it  ^must  point  directly  to  some  quality  or  property  of  the 
goods.  It  must  be  an  intelligible  statement  of  a  fact.  It  must  com- 
municate from  its  et3^ological  nature,  not  by  association  or  inferentially, 
some  truth  concerning  the  goods.  Either  this  or  it  must  have  come  to 
be  descriptive  by  public  use  as  a  term  of  art  or  trade*  Thus  ^^  Navy  "  as 
applied  to  tobacco,  and  "  Pig  *'  &s  applied  to  iron,  are  descriptive  terms 
by  reason  of  common  use.  Both  were  once  valid  trade-marks,  and  yet 
both  were  originally  used  just  as  the  symbol  \  is  alleged  to  have  been 
used  by  the  complainant.  The  originator  of  pig  iron  made  an  article  of 
particular  properties.  The  term  was  arbitrarily  applied,  but  fell  into  gen- 
eral use,  and  so  became  descriptive.  Perhaps  a  century  hence  a  red  one- 
half  will  be  equally  descriptive ;  but  to-day  it  is  just  where  the  term  *^  Pig*' 
was  when  it  was  first  used  by  its  originator  and  pointed  to  his  production 
of  iron. 
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The  symbol,  as  used  by  the  complainant,  has  in  itself  no  fneaninff  what- 
ever. 

What  does  it  mean  to  the  court  when  it  is  obsenred  on  a  package  of 
cigarettes  ?  It  is  absolutely  meaningless.  The  sole  conception  is  that  it 
is  a  symbol  denoting  one-half.  Nothing  beyond  this  is  communicated  to 
the  mind.  Everything  else  is  conjecture.  It  may  relate  to  price,  or  to 
ingredients,  oi:  to  size,  or  to  quality. .  It  may  mean  that  half  the  cigarettes 
are  of  one  kind  and  half  of  another,  or  that  half-rate  tobacco  is  used*  It 
may  mean  any  or  all  of  these,  and  meaning  any  or  all  it  is  not  descrip- 
tive. 

It  signifies  a  fact  only  at  most  when  there  is  one  half  of  something,  but 
what  that  something  may  be  it  does  not  and  cannot  denote.  As  a  conse- 
quence, it  is  not  in  any  right  sense  descriptive. 

It  is  not  a  synonym  of  ^'  mixed,*'  and  can  only  become  such  by  common 
use.    It  may  mean  mixed  on  Kinney's  ^oods,  just  as  '^  St.  James  "  means 

{^erique,  but  it  does  not,  apfirt  from  Kinney* %  iise  of  itj  mean  anything, 
t  is,  in  brief,  an  arbitrary  sign  or  mark  used  to  denote  a  particular  class 
of  goods  made  by  a  particular  person.    It  is  a  trade-mark. 

8.  But  it  is  urged  that  even  if  the  symbol  is  a  trade-mark,  it  has  not 
been  infringed,  because  the  respondents'  labels  as  wholes  are  entirely  un- 
like complainants.  There  is  no  contention  on  the  part  of  the  complainant, 
that  the  labels  as  wholes  are  so  nearly  similar  as  to  be  likely  to  be  mis- 
taken. The  case  is  purely  a  trade-mark  case^  the  infringement  consisting 
in  the  application  of  that  which  complainant  insists  is  used  to  distinguish 
his  goods  as  a  specific  mark  or  symbol. 

In  respect  of  infringement,  it  is  said  by  the  supreme  court  of  the 
United  States,  in  the  case  of  TJie  Canal  Company  v.  (jlark^  13  Wall.  811 : 
'^  The  first  appropriator  of  a  name  or  device,  pointing  to  his  ownership,  or 
which  by  being  associated  with  articles  of  trade  has  acquired  an  under- 
stood reference  to  the  originator  or  manufacturer  of  the  articles,  is  injured 
when  another  adopts  the  same  mark  or  device  for  similar  articles ;  be* 
cause  such  adoption  is  in  effect  representing  falsely  that  the  production 
of  the  latter  are  those  of  the  former. 

The  language  of  the  statute  is :  "  Any  person  who  shall  reproduce, 
counterfeit,  copy,  or  imitate  any  recorded  trade-mark,  and  affix  the 
SAME  to  goods  of  substantially  the  same  descriptive  properties^  shall  be 
liable  to  an  action,"  &c. 

There  can  be  no  doubt,  therefore,  that  the  question  of  whether  the 
labels  are  generally  similar  is  immaterial. 

The  distinctions  of  the  present  case  are  unquestionably  nice,  but  it  is 
thought  that  a  critical  examination  must  necessarily  lead  to  the  conclusion 
that  the  law  is  with  the  complainant. 

John  0.  Steger,  for  respondents.  The  complainant  testifies  that  he 
has  used  the  figures  ''  ^  on  two  brands  of  his  cigarettes,  the  '*  St. 
James  "  and  the  '^  Capobal,"  as  early  as  June,  1871,  and  the  fact  is 
not  denied.  He  further  testifies  that  he  so  used  them  as  a  trade-^jnark. 
This  is  denied,  and  is  clearly  disproved  by  the  evidence.  The  com- 
plainant commenced  using  the  Turkish  Cap  and  the  *^^"  on  the  same 
day  for  a  particular  purpose,  and  that  was,  to  mark  a  particular  kind 
of  goods.    That  the  **  St.  James  "  and  the  ^^  St.  James  i  "  were  com- 
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menced  about  the  same  time,  but  the  **  St.  Jambs  "  was  the  first.  The 
"  St.  James  "  cigarettes  were  made  of  perique  tobacco,  and  the  *'  St. 
Jaues  i  "  were  made  of  ofie  half  perique  and  one  half  Turkish.  Upon 
each  of  these  brands  the  complainant  affixed  a  label  containing  the 
words  '^St.  James"  and  his  name,  and,  also,  his  unquestioned  trade- 
mark, the  Turkish  Cap.  If  the  "J^"  was  designed  by  him  to  desig- 
nate the  origin  or  ownership  of  the  article,  what  reason  was  there  for 
affixing  it  upon  a  label,  which  already  had  two  trade-marks  upon  it,  and 
also  his  own  name  ?  On  the  other  hand,  if  he  designed  to  make  another 
kind  of  cigarette,  composed  one  half  of  perique  and  the  other  half  of 
some  other  kind  of  tobacco,  it  would  be  appropriate,  convenient,  and 
economical  to  use  the  "  St.  James  "  label,  and  distinguish  the  difference 
in  the  cigarettes  by  the  figures  "  J,"  meaning  thereby  that  the  cigarettes 
thus  marked  contained  only  J  perique  tobacco.  The  "  Caporal  "  cigar- 
ettes were  made  of  Turkish  and  Virginia  tobacco ;  the  "  Caporal  "  J  were 
made  of  Turkish,  Virginia,  and  perique,  in  what  proportions  we  are  not 
informed,  but  it  is  fair  to  presume  that  they  contamed  i  of  Turkish  and 
Virginia  and  J  of  perique,  as  "  Caporal  "  was  of  Turkish  and  Virginia. 
Every  box  and  package  of  cigarettes  made  by  the  complainant  informed 
the  trade  that  the  Turkish  Cap  was  his  trade-mark,  and  his  show-cards 
and  price  lists  which  were  distributed  to  dealers  showed  the  composition 
of  his  various  brands  of  cigarettes,  and,  in  some  instances,  informed  them 
that  the  "  Cap  "  was  his  trade-mark,  and  he  never,  in  «ny  way  whatever, 
informed  the  trade  that  the  ^^  ^  '*  was  claimed  by  him  as  a  trade-mark, 
although  he  had  already  sued  several  persons  for  violating  it.  And, it 
was  the  understanding  of  the  trade  that  he  affixed  the  ^  on  the  St.  James 
and  Caporal  simply  to  designate  that  the  cigarettes  thus  marked  conr 
tained  only  one  half  of  the  same  tobacco  as  the  cigarettes  marked  "  St. 
James  '*  and  "  Caporal.**  The  complainant  never  used  the  ^  except 
upon  cigarettes  made  of  mixed  iobaccoes.  He  made  other  cigarettes  of 
mixed  tobaccoes,  for  which  he  had  different  names  and  different  labels, 
upon  which  he-  did  not  put  the  ^,  for  the  simple  reason  that  it  was  not 
necessary  to  do  so  to  distinguish  them.  But  when  he  used  the  same  labels 
for  different  kinds  of  cigarettes  it  was  necessary  to  distinguish  them. 

The  defendant  did  not  originally  intend  to  use  the  **  ^ "  as  a  trade- 
mark, but  only  to  distinguish  one  brand  of  **  St.  James  "  from  another, 
and  one  brand  of  "  Caporal  '*  from  another.  If  he  did,  how  can  .it  be 
explained  that  although  the  ^  was  imitated  and  used  by  other  manufact- 
urers for  four  years  past,  he  did  not  register  it  sooner  or  take  any  steps 
to  inform  the  trade  that  it  was  his  trade-mark,  as  he  did  with  regard  to 
the  Turkish  Cap  and  his  other  trade-marks.  Nor  will  it  avail  him  to 
urge,  that  on  the  8th  of  June,  1875,  he  certainly  did  avow  that  intention, 
and  from  that  time  he  is  entitled  to  it  as  a  trade-mark.  For  at  that  time, 
according  to  his  own  deposition,  it  was  used  by  other  manufacturers  to 
distinguish  their  various  brands  of  cigarettes,  whom  he  had  sued  or  was 
then  suing  for  its  infringement,  and  it  had  become  known  to  the  trade  as 
a  mark  indicating  the  composition  or  kind  of  cigarette,  and  not  as  indicat- 
ing origin  or  ownership.  Even  if  the  figures  \  could  be  exclusively  ap- 
propriated as  a  trade-mark,  the  complainant  has  not  so  used  them,  and 
cannot  now  claim  them  as  such. 
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In  the  leading  case  of  Amoikeag  Manttf*  Oo.  v.  Spear^  2  Sanf .  (S.  C.} 
699,  it  was  held  '^  that  no  one  has  an  exclusiye  right  to  the  use  of  any 
words,  letters,  figures,  or  symbols,  which  have  no  relation  to  origin  or  oum- 
ership  of  the  goods,  but  are  only  meant  to  indicate  their  name  or  quality. 
No  one  can  appropriate  a  sign  or  symbol  which,  from  the  nature  of  the 
fact  which  it  is  used  to  signify,  others  may  employ  with  equal  truth,  and 
therefore  have  an  equal  right  to  employ  for  tiie  same  purpose."  This 
case  has  been  recognized  and  followed  in  numerous  cases  eyer  since  the 
decision  was  rendered  in  1849.  It  was  expressly  approved  in  13  Wallace, 
811 ;  Burko  v.  Cfawwn,  46  Cal.  467  ;  Town  v.  Stetson,  6  Abb.  Pr.  R. 
N.  S.  218 ;  Stokes  v.  Landgraff,  17  Barb.  608 ;  Catwell  v.  Davi»y  68  N. 
Y.  Rep.  223 ;  Taylor  v.  Chillies,  59  N.  Y.  Rep.  331 ;  Wolfe  v.  Qoulard^ 
18  How.  Pr.  Rep.  64 ;  Ohoynski  v.  Coheny  39  Cal.  601 ;  Falkenburg  y. 
Lucy,  86  Cal.  62 ;  Canal  Co.  v.  Clark,  13  Wallace,  311 ;  Qlen  Hall  Co. 
V.  Hall,  6  Lansing  N.  Y.  168  ;  Corwin  v.  Laly^  7  Bosworth  N.  Y.  158  ; 
Boardman  v.  Mer.  Brit.  Oo.  36  Conn.  R.  402;  CHUott  v.  Esterbrooky 
47  Barb.  466.     The  bill  should  be  dismissed  with  costs. 

The  opinion  of  the  court  was  delivered  by 

Hughes,  J.  The  complainant  is  a  manufacturer  in  New  York  of 
cigarettes  of  several  varieties,  which  are  in  very  popular  use.  On  cer- 
tain classes  of  the  packages  and  boxes  in  which  he  makes  them  up  for 
market  he  places,  amongst  other  trade-marks,  an  Eastern  fez  surrounded 
by  rays  of  light ;  apd,  also,  the  numerical  symbol  ^,  printed  in  bold  char- 
acters, in  red  color,  with  the  bar  between  the  two  figures  oblique  and 
nearly  upright ;  with  the  figure  1  elevated  on  the  left ;  with  the  figure  2 
depressed  on  the  right ;  the  symbol  as  a  whole  being  of  such  size  that 
the  circumference  of  a  circle  having  a  radius  of  five  eighths  of  an  inch 
will  just  include  all  of  its  points.  This  character  of  ^  as  thus  described 
has  been  used  by  the  complainant  on  certain  of  his  cigarettes  since  1873, 
and  he  applied  for  its  registration  in  the  Patent  Office  of  the  United 
States  in  May,  1876. 

Shortly  before  this  last  named  date,  that  is  to  say,  in  April,  1876,  the 
respondents  began  to  manufacture  cigarettes  in  Richmond  similar  to  those 
of  the  complainant,  and  to  put  some  classes  of  them  up  for  market  in 
packages  and  boxes  similar  to  those  used  by  the  complainant ;  and  to 
stamp  some  of  the  boxes  (ind  packages,  amongst  other  aevices,  with  thiB 
same  numerical  character  \,  in  broad,  scarlet,  red  color,  with  the  divid- 
ing bar  oblique  and  nearly  upright,  and  of  size  identical  with  the  same 
character  as  used  by  the  complainant. 

The  latter  complains  that  this  is  an  infringement  of  his  right  to  the 
exclusive  use  of  this  trade-mark,  and  files  his  bill  praying  for  a  perpetual 
injunction  forbidding  the  use  of  it  by  the  respondents. 

It  would  seem  that  the  original  idea  of  the  complainant  in  using  this 
character  \,  on  certain  of  his  wares,  was  to  indicate  that  the  cigarettes 
stamped  with  it  were  made  up  of  two  kinds  of  tobacco,  in  the  propor- 
tion of  half-and-half.  The  numerical  character  does  not  express  such,  an 
idea ;  it  is  not  the  term  which  a  person  accustomed  to  the  use  of  accurate 
language  would  employ  for  the  purpose  of  expressing  it ;  but  yet  it  must 
be  admitted  that  it  does  in  some  sort  indicate  the  idea,' and  is  not  an 
absolutely  arbitrary  symbol.     It  is  only  because  of  the  fact  that  the  char- 
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acter  does  indicate  the  idea  of  half-and-half,  bat  does  not  express  it,  that 
any  confusion  attends  this  case.  If  the  use  by  the  complainant  of  the 
numerical  character  j^  was  absolutely  arbitrary,  there  could  be  no  ques- 
tion of  his  exclusive  right  to  use  it  stamped  in  any  form  upon  his  goods. 
But  where,  on  the  other  hand,  a  character  or  word  is  the  one  in  general 
use  for  describing  the  quality  or  kind  of  goods  on  which  it  is  placed, 
the  books  are  full  of  authorities  showing  that  such  character  or  word 
ordinarily  used  cannot  be  appropriated  by  any  one  manufacturer;  and 
that  the  most  he  can  acquire  by  long  usage,  or  by  statutory  registration, 
is  the  right  of  using  the  character  or  word  printed  or  painted  in  some 
special  form  not  in  ordinary  use.  The  cases  reported  on  this  head  are 
80  numerous  and  emphatic  that  it  is  needless  to  cite  them. 

There  are,  therefore,  but  two  questions  arising  in  the  present  case  as  to 
this  numerical  character  ^. 

1.  The  first  is,  —  its  use  by  the  complainant  being  in  a  critical  sense 
merely  arbitrary,  as  only  indicating  but  not  expressing  the  idea  of  half- 
and-half  ;  but  not  absolutely  arbitrary  in  a  popular  sense,  —  whether  or 
not  complainant  has  a  right  to  an  injunction  prohibiting  the  use  by  others 
of  the  character  in  any  form  on  wares  similar  to  his  own.  On  the  gen- 
eral principle  that  exclusiye  privilege,  in  prejudice  of  general  right,  ought 
not  to  be  upheld  in  cases  of  nicety  and  doubt,  I  think  it  most  proper  not 
to  grant  a  general  injunction. 

2.  The  next  question  is,  whether  the  complainant  has  a  right  to  the 
exclusive  use  of  this  trade-mark  in  the  form^  size^  color^  arid  style,  in 
which  he  has  used  it  upon  his  wares  since  1873,  and  in  which  he  regis- 
tered it  in  1875.  Upon  the  authority  of  cases  numerously  reported,  and 
upon  principles  well  established,  I  decide  that  he  has  such  a  right,  and 
will  so  decree ;  and  will  insert  in  the  decree  an  imprint  of  the  character  \ 
in  the  form,  size,  color,  and  style,  in  which  an  exclusive  use  upon  his 
cigarettes  is  affirmed  to  the  complainant. 

\ 
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BILLB    AND    HOTBS.  —  PBIKGIPAL    AND     SUBETT.  —  EVIDBNOB.  — 

SUBSTT,  KTO. 

OLDHAM  V.  BROOM. 

1.  The  right  of  contribution  among  co-sureties  is  not  founded  in  contract,  and  does  not 
depend  on  the  form  of  the  instrument  nor  the  position  of  the  names  of  the  obligors 
therein,  but  is  the  result  of  the  application  of  general  principles  of  equity,  and  de- 
pends on  the  actual  relation  they  sustain  to  the  instrument  and  to  each  other. 

2.  In  an  action  for  contribution,  and  in  the  absence  of  any  contract  in  writing  fixing 
such  relation  and  liability  between  accommodation  parties  to  a  note,  parol  eyidenoe  & 
admissible  to  show  the  real  nature  of  the  transaction. 

S.  As  between  accommodation  makers  of  a  promissory  note,  the  presumption  is  thai 
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they  are  co-suretieB,  and  as  such  liable  to  each  other  to  contribute ;  bat  this  presump- 
tion may  be  rebutted  by  parol  proof  diowing  that  the  one  last  signing  did  so  as  the 
surety  for  the  prior  makers ,  and  not  as  a  co-surety  with  the  prior  surety. 

4.  Where  a  joint  note  is  signed  by  the  principal  and  by  one  as  his  surety,  and  is  in- 
trusted by  the  surety  to  the  princifral  without  limit  on  his  authority,  such  surety 
thereby  impliedly  authorizes  the  principal  to  obtain  such  additional  sureties  or  guar- 
antors as  may  be  required  to  make  the  paper  available  for  the  purposes  intend^  by 
the  oris[inal  makers,  and  the  sureties  or  guarantors  so  obtained  may  stipulate  the 
terms  of  their  liability,  as  between  themselves  and  prior  parties. 

6.  One  who  thus  sisns  such  note,  at  the  request  of  the  principal  debtor,  to  enable  him  to 
use  it  as  intended,  without  the  knowledge  of  the  prior  surety,  and  without  any  agree- 
ment or  understanding  with  him  to  we  contrary,  may  stipulate  with  the  principal 
debtor  and  make  it  a  condition  of  his  signing  that  he  signs  as  surety  of  the  prior 
parties,  and  not  as  co-surety  with  the  prior  surety. 

6.  Such  stipulation  need  not  be  in  writing,  and  parol  evidence  is  admissible  to  show  an 
express  contract  to  that  effect,  or  facts  and  circumstances  that  will  raise  an  implied 
contract. 

7.  Declarations  of  such  party,  made  to  the  principal  debtor  at  the  time  he  executes  and 
delivers  the  instrument,  as  to  the  terms  and  conditions  on  which  he  becomes  liable, 
are,  in  connection  with  other  testimony,  admissible  as  part  of  the  res  geMa^  tending 
to  show  an  agreement,  express  or  implied,  as  to  the  extent  of  such  liability. 

This  was  an  action  in  the  court  below  by  Daniel  Broom  i^inst  Old- 
ham, to  compel  contribution,  on  the  grouna  that  they  were  oo-Bureties  of 
one  Hugh  Broom,  on  a  note  joint  in  form,  executed  by  all,  as  makers,  to 
secure  to  one  Mathews  money  owing  by  Hugh,  for  whose  accommodation 
the  plaintiff  and  defendant  became  liable  as  co-sureties  of  Hugh,  who  is 
insolyent. 

The  petition  further  states  that  after  the  maturity  and  non-payment 
Mathews  recoyered  a  judgment  against  all  the  makers,  and,  to  satisfy  the 
same,  sold  plaintiff's  property ;  and  the  prayer  is  that  he  recover  of  de- 
fendant one  half  the  amount. 

Oldham  admits  signing  the  note,  but  denies  he  is  a  co-surety,  and  avers 
that  he  is  only  liable  for  Hugh  and  Daniel  Broom. 

Upon  this  issue  the  verdict  was  for  the  plaintiff  for  one  half  the 
amount  paid  by  plaintiff.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  on  the  verdict.  A  bill  of  exceptions  was  taken,  and, 
on  Irror  to  the  district  court,  the  judgment  ^  affiLied. 

The  errors  complained  of  are :  — 

1.  That  the  court  erred  in  its  charge  to  the  jury. 

2.  And  in  refusing  to  charge  as  requested  by  the  defendant. 

The  bill  of  exceptions  contains  the  charge  given,  as  well  as  that  refused, 
with  a  statement  of  the  nature  of  the  evidence  offered  in  the  case.  It  is 
as  follows :  — 

^*'  Be  it  remembered  that  on  the  trial  of  this  cause  in  the  court  of  com- 
mon pleas  within  and  for  the  county  of  Guernsey,  Ohio,  at  the  April 
term  thereof  A.  D.  1872,  evidence  had  been  given  tending  to  show  that 
plaintiff  signed  the  note  upon  which  judgment  was  obtained,  and  upon 
which  the  payment  alleged  in  the  petition  was  made,  before  defendant 
signed  the  same ;  that  neither  was  present  when  the  other  signed  the 
note  ;  that  defendant  stated  to  Hugh  Broom  that  he  would  oot  sign  the 
note  without  a  written  promise  from  plaintiff  to  indemnify  him  against 
its  payment ;  that  Hugh  Broom  presented  the  note  to  defendant ;  that 
the  note  had  been  before  signed  by  Hugh  Broom  and  plaintiff ;  that  at 
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tibe  same  time  Hugh  Broom  gave  defendant  a  written  promise  from  plain- 
tiff to  indemnify  defendant  against  its  payment  in  case  he  signed  the 
note;  that  there  was  no  other  agreement  or  understanding  between  oZatn- 
tiff  and  defendant  in  relation  to  the  note  or  the  defendant's  signing 
thereof ;  tlutt  upon  the  faith  of  said  written  promise  of  indemnity  de- 
fendant signed  the  note  ;  that  defendant  stated  at  the  time  he  signed  the 
note  that  he  did  sign  the  same  as  surety  for  Hugh  Broom  and  plaintiff ; 
that  defendant  intended  to  and  did  sign  the  same  as  surety  for  Hugh 
Broom  and  plaintiff ;  that  this  note  was  executed  and  giren  in  renewal 
of  a  note  upon  which  Hugh  Broom  was  principal,  and  upon  which  plain- 
tiff and  defendant  were  co-sureties ;  that  at  the  time  the  second  note  was 
signed  by  plaintiff,  he  did  not  recollect  who  was  on  the  first  note,  or 
whether  any  person  except  himself ;  did  not  know  the  time  defendant 
signed  the  renewal  note,  and  that  Hugh  Broom  alone  was  present  at  the 
time  defendant  signed  i^e  renewal  note.  The  defendant  asks  the  court 
to  instruct  the  jury  upon  the  proposition  herein  indicated,  among  such 
other  instructions  as  ihe  court  may  deem  necessary  to  be  given  in  charge 
npon  the  other  propositions  in  the  case,  as  follows :  A  surety  who  signs 
the  note  after  another  surety  has  signed  may  so  stipulate  at  the  time  of 
signing  as  not  to  be  liable  to  contribution  with  the  other  sureties  who 
have  signed  before  him,  and  the  form  of  doing  this  is  not  important,  nor 
is  it  important  that  this  should  appear  upon  the  note ;  and  where  one 
signs  as  co-surety  after  other  sureties  have  signed  and  without  privity  with 
them,  it  is  not  important  that  they  should  be  made  aware  of  the  terms 
upon  which  subsequent  sureties  become  holden ;  should  you  find  that  the 
written  request  to  sign  the  note  and  save  harmless,  claimed  by  defendant 
to  have  been  made  to  him  by  plaintiff,  was  not  made,  you  will  then  make 
the  additional  inquiries,  did  the  defendant  at  the  time  he  signed  the  note 
intend  to  and  did  he  sign  the  same  as  surety  for  Hugh  Broom  and  plain- 
tiff, and  not  merely  as  co-surety  with  plaintiff,  and  did  he  so  sign  the 
same  after  plaintiff  had  signed,  and  in  plaintiff's  absence  and  without  any 
previous  agreement  or  understanding  with  plaintiff  to  sign  as  co-surety  ; 
and  should  yon  as  to  these  inquiries  find,  either  by  the  form  of  the  writing^ 
that  i8,  by  the  note  itself j  or  from  the  nature  of  the  traneaction^  as  that  de- 
fendanty  at  the  time  he  siffTied  the  note^  said  or  in  any  way  indicated  that 
he  intended  and  did  sign  the  same  as  surety  for  Hugh  Broom  and  plain^ 
tiff^  and  not  as  co-surety  with  plaintiffs  and  should  you  find  that  he  so 
signed  the  note  after  the  same  had  been  signed  by  plaintiff,  and  in  his 
absence,  and  without  any  agreement  or  understanding  with  plaintiff  to 
sign  as  co-surety,  your  verdict  will  be  for  defendant ;  which  instructions 
the  court  refused  to  give  to  the  jury,  but  the  court  did  charge  the  jury  as 
follows :  ^  The  plaintiff  avers  that  on  the  1st  day  of  August,  1868,  him- 
self and  defendant  jointly  with  Hugh  Broom  executed  their  promissory 
note  to  E.  W.  Mathews  for  $700,  payable  four  months  after  date ;  that 
said  note  was  given  for  money  borrowed  of  E.  W.  Mathews  by  Hugh 
Broom  for  his  sole  use  and  benefit ;  that  the  plaintiff  and  defendant  were 
sureties  for  Hugh  Broom  on  the  said  obligation  ;  that  at  the  maturity  of 
said  note  Hugh  Broom  failed  to  pay  it  and  plaintiff  was  compelled  to  pay 
and  did  pay,  in  discharge  of  said  obligation,  on  the  16th  day  of  May, 
1871,  the  sum  of  1628.15,  the  wliole  amount  of  said  oblation,  with' 
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interest  and  costs ;  and  he  now  seeks  to  recoyer  in  this  action  of  the  de- 
fendant, his  alleged  oo-snrety,  one  half  of  said  sum,  $411.57,  with  interest 
from  said  15th  of  May,  1871.  The  defendant  by  his  answer  expressly 
admits  the  execution  of  the  note  by  Hngh  firoom,  plaintiff,  and  defend- 
ant, for  the  amount,  and  dated  and  payable  as  stated  in  the  petition  ;  and 
he  also  admits,  because  he  does  not  deny,  that  the  money  for  which  the 
note  was  giyen  was  borrowed  by  Hugh  Broom  for  his  sole  use  and  benefit, 
and  that  the  plaintiff  has  been  compelled  to  pay  in  discharge  thereof  the 
amount  stated  in  the  petition  and  as  therein  specified.  The  defendant, 
howeyer,  denies  that  he  executed  said  note  as  co-surety  with  Daniel 
Broom  ;  on  the  contrary,  he  ayers  that  he  signed  the  same  as  surety  for 
both  Hugh  and  Daniel  Broom.  The  issue  then  presented  by  these  plead- 
ings to  the'juify  for  their  deliberation  is,  did  the  defendant  execute  this 
note  as  surety  for  Hugh  Broom  with  the  plaintiff,  as  allied  by  him,  or 
did  the  defendant  execute  the  note  as  surety  for  Daniel  and  Hugh  ?  The 
burden  of  proof  to  establish  the  fact  that  the  defendant  and  plaintiff 
executed  the  note  in  question  to  E.  W.  Mathews  as  sureties  for  Hugh 
Broom  is  on  the  plaintiff,  and  he  must  satisfy  you  of  the  truth  of  this 

reposition  by  the  testimony,  or  the  yerdict  must  be  for  the  defendant. 

t  is,  howeyer,  conceded  by  counsel  in  argument  that  the  testimony  in 
this  case  shows  that  the  note  in  question  was  executed  as  a  renewal  of  a 
former  note  executed  by  the  same  parties  to  E.  W.  Mathews  for  money 
borrowed  of  him  by  Hugh  Broom  for  his  sole  use ;  that,  on  the  original 
note,  Daniel  Broom  and  Marling  Oldham  were  sureties  thereon  for  Hugh 
Broom  ;  that  some  time  after  this  note  became  due  it  was  taken  up  and 
the  loan  renewed  by  the  giying  of  the  note  described  in  the  petition.  It 
is  claimed  on  behalf  of  the  plaintiff  that  it  is  shown  by  the  testimony 
that  the  renewal  was  effected  by  Hugh  Broom,  who  procured  the  signa- 
tures of  the  plaintiff  and  defendant  in  the  same  manner  as  his  sureties 
to  the  originsil  note.  On  the  contrary,  it  is  claimed  on  behalf  of  the  de- 
fendant to  be  established  by  the  testimony  that,  after  the  first  note  be- 
came due,  he  refused  to  renew  the  note  as  surety  for  Hugh  Broom,  with 
plaintiff  as  co-surety,  but  that  defendant  was  induced  to  execute  said 
note  by  the  request  of  Daniel  Broom  and  as  surety  for  him  as  well  as  for 
Hugh  Broom ;  that  the  request  of  the  plaintiff  upon  which  the  defend- 
ant executed  said  obligation  was  in  writing  signed  by  the  plaintiff,  and 
was  a  request  by  plaintiff  to  defendant  that  he  execute  said  note,  and  a 
promise  to  saye  him  harmless  from  loss  that  might  arise  therefrom ;  that 
this  paper,  executed  by  the  plaintiff,  was  presented  by  Hugh  at  the  time 
of  execution  of  the  note ;  that  the  defendant,  at  the  time  of  the  execu- 
tion of  the  note,  declared  that  he  signed  the  same  as  surety  for  both 
Hugh  and  Daniel  Broom.  This  written  reqaeut  t>  the  only  arrangement 
claimed  by  the  defendant  to  have  been  made  by  him  with  the  plaintiff  in 
r^ard  to  the  execution  of  the  note,  and  the  important  questions  in  this 
case,  and  upon  which  the  yerdict  of  the  jury  must  depend,  are,  did  the 
plaintiff  eocecute  the  written  request  which  the  d^endant  avers  was  deUth 
ered  to  him  at  the  time  of  the  execution  of  the  note  by  Sugh  Broom^  and 
was  the  defendant  induced  to  sign  the  note  in  qaestion  by  virtue  of  said 
written  instrument  thus  executed  by  the  plaintiff  f  The  burden  as  to  both 
of  these  propositions  is  upon  the  defendant;  and  he  must  satisfy  your 
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minds  by  a  preponderance  of  testimcmy  of  the  truth  of  both  the  aboye 
propositions,  or  your  yerdict  must  be  for  plaintiff,  and  for  one  half  of  the 
amount  paid  by  him  in  discharge  of  said  obligation,  with  interest  from 
the  time  of  payment,  May  15,  1871,  to  first  day  of  this  term.  If,  how- 
eyer,  the  jury  are  satisfied  by  the  testimony  that  Daniel  Broom  signed 
the  written  instrument  to  Marling  Oldham,  requesting  him  to  become 
surety  on  the  paper  in  question,  and  that  the  defendant  executed  the 
note  in  accordance  with  said  request,  then  your  yerdict  must  be  for  de- 
fendant. The  yerdict,  if  for  defendant,  will  simply  find  an  issue  for 
defendant ;  if  for  plaintiff,  must  find  an  issue  for  plaintiff,  and  assess,  as 
amoimt  due,  the  defendant's  pro  rata  share  of  the  obligation  paid  by 
plaintiff,  with  interest  to  the  first  day  of  this  term.'  " 

John  Fergu9on^  for  plaintiff  in  error,  cited  Keith  y.  Goodwin^  81  Vt. 
268;  Redfield  &  Bigelow,  597;  14  Vea.  160;  10  Pick.  121,  as  to  the 
effect  of  Daniel  Broom's  acts.  And  3  Ohio  St.  418  ;  10  lb.  283  ;  1^  lb. 
515  ;  31  Vt.  268 ;  14  Ves.  160,  on  the  question  as  to  whether  it  may  be 
shown  by  parol  eyidence  what  position  and  liability  Oldham  intendea  to, 
and  did  take,  upon  the  second  note. 

S.  Skinner^  for  defendant  in  error,  on  the  admission  of  parol  eyidence, 
cited  Norton  y.  Coon%^  2  Seld.  23 ;  Harris  y.  Warner^  13  Wend.  400 ; 
Hogff  y.  Smithy  1  Taunt.  347  ;  Thompson  y.  Ketchum^  8  Johns.  148  ;  Hall 
y.  Newcomb,  7  Hill,  416. 

Johnson,  J.  The  note  was  in  form  the  joint  obligation  of  all  the 
makers.  There  was  nothing  to  indicate  that  either  was  a  surety.  Primd 
faeiey  all  were  principals. 

The  pleadings  admit  that  Daniel  Broom  and  plaintiff  in  error  were  ac« 
oommodation  makers,  and  that  Hugh  Broom  was  the  principal  debtor. 

The  question  in  issue  was  whether  Daniel  Broom  and  Oldham  were  co- 
sureties of  Hugh,  or  whether  Oldham  was  the  surety  of  both  the  prior 
makers. 

They  had  been  co-sureties  on  a  former  note,  in  renewal  of  which  this 
was  deliyered  to  Mathews. 

It  was  signed  by  Hugh  and  Daniel,  and  in  that  condition  was  presented 
by  Hugh  to  Oldham  (with  whom  there  appears  to  haye  been  no  under- 
standing that  he  should  sign),  with  a  request  that  he  execute  it.  Without 
his  signature,  it  was  in  complete  form  for  delivery  to  Mathews,  if  accepta- 
ble to  him.  The  defendant  offered  eyidence  tending  to  show  that  he  re- 
fused to  sign  without  an  indemnity  from  Daniel,  and  thereupon  Hugh 
presented  a  writing  -purporting  to  be  such  indemnity;  and  on  the  faith  of 
which  Oldham  signed,  stating  at  the  time  that  he  signed  as  surety  for 
both,  and  intended  to  obligate  himself  as  such,  and  not  as  co-surety  with 
Daniel  Broom.  There  was  no  communication  with  Daniel,  or  agreement 
or  understanding  with  him  or  Hugh,  other  than  the  one  just  stated. 

The  errors  complained  of  ai:e :  — 

1.  The  court  charged  the  jury  that,  as  this  written  indemnity  was  the 
only  arrangement  between  plaintiff  and  d^endar^Jt  respecting  this  note,  the 
yerdict  of  the  jury  must  depend  on  whether  this  writing  was  executed  by 
plaintiff,  and  whether  the  note  was  executed  on  the  faith  of  it. 

2.  The  court  refused  to  charge  that  if  the  jury  found  the  indemnity  was 
not  in  fact  executed  by  plaintiff,  still  they  should  go  farther  and  look  to 
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the  real  nature  of  the  transaction,  and  ascertain  if  at  the  time  the  defend- 
ant signed  he  intended  to  bind  himself  as  a  co-surety  with  plaintiff,  or  as 
surety  for  both  the  prior  parties. 

The  charge  given,  as  well  as  the  one  refused,  rests  on  the  theory  that 
Hie  defence  depended  on  the  validity  of  this  paper  purporting  to  have  been 
executed  by  Daniel  Broom,  promising  to  indemnify  Oldham  in  case  he 
became  a  surety. 

It  took  from  the  jury  all  other  evidence  on  the  issue,  and  made  the  case 
to  depend  on  the  genuine  character  of  this  contract  of  indemnity. 

The  jury  were  told  that  if  Daniel  Broom  had  not  executed  this  paper 
the  verdict  must  be  for  the  plaintiff,  whatever  may  have  been  the  real 
nature  of  the  transaction,  as  disclosed  by  the  other  evidence. 

The  charge  excluded  all  other  facts  and  circumstances  tending  to  sup- 
port the  issue  presented  by  defendant,  and  made  the  verdict  depend  on  the 
execution  or  non-execution  of  this  paper. 

This  view  logically  led  the  court  to  refuse  to  charge  that  the  jury  might 
look  beyond  this  paper  and  determine  the  issue  from  the  actual  relation 
of  the  parties  as  shown  by  the  other  evidence. 

The  right  of  contribution  among  sureties  is  not  founded  in  contract, 
but  is  the  result  of  principles  of  equity  on  the  ground  of  equality  of  bur- 
dens and  benefits. 

For  this  reason,  where  several  parties  by  the  same  or  by  distinct  instru- 
ments become  sureties  for  the  payment  of  a  sum  of  mcmey,  and  one  pays 
more  than  his  share,  he  may  compel  contribution  from  the  others  as  co- 
sureties. Craythome  v.  Swinburne^  14  Ves.  164 ;  Dering  v.  Winchehea^ 
2  B.  &  P.  270  (1  Cox,  318). 

Courts  of  law  took  jurisdiction  of  actions  for  contribution,  on  the  ground 
that,  as  equity  and  good  conscience  demanded  that  as  among  co-sureties 
there  should  be  equality  of  burdens,  there  was  an  implied  (Mtumptit  which 
would  support  an  action  at  law.  De  Colyer  on  Guar.  &  Sureties,  836-840; 
Camp  V.  Bostwiek,  20  Ohio  St  387  ;  8  Am.  Law  R^.  449-466  ;  13  lb.  629, 
636. 

The  plaintiff's  right  of  recovery  does  not  rest  on  anything  in  the  form 
or  terms  of  the  promissory  note,  for,  looking  to  that  alone,  they  are  joint 
makers,  and  primd  facie  principals.  If  the  fact  appears  that  some  of  the 
parties  are  sureties  of  the  principal  debtor,  then  primd  fade  the  law  im- 
plies an  obligation  to  contribute. 

In  Longly  v.  Qrigge^  10  Pick.  121,  a  note  was  executed  by  A.,  B.,  and 
C,  the  last  two  as  sureties.  On  the  back  of  the  note  D.  indorsed  the 
words,  ^^  I  consider  myself  holden  as  guarantor  of  this  note,''  and  signed 
the  same.  It  was  held  that  D.  might  thus  limit  his  undertaking,  and 
that  B.  and  C.  could  not  compel  him  to  contribute. 

So  in  the  well  considered  case  of  Keith  v.  Ghoodmn^  81  Vt.  268,  there 
was  a  note  signed  by  seven  persons,  without  anything  to  designate  who 
were  principal  and  who  were  sureties.  Below  these  names  the  plaintiff 
and  others  signed  the  following  guaranty :  ^*  For  value  received  we  guar* 
anty  the  payment  of  the  above  note."  The  defendant,  who  was  one  of 
the  seven  makers,  though  apparently  a  principal  maker,  was  in  fact  a 
surety.  It  was  held  that  the  plaintiff  was  surety  for  all  the  makers  of  the 
note  jointly,  and  not  a  oo-surety  with  the  defendant.     It  is  said  in  that 
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case  that  there  was  nothing  on  the  face  of  the  note  to  indicate  that  the 
makers  were  anything  but  joint  principals,  and  the  defendant  haying 
signed  the  note  and  intrusted  it  to  others  with  authority  to  procure  ad* 
ditional  names,  it  was  giving  them  authority  to  represent  the  defendant, 
and,  by  presenting  the  note  for  additional  names,  a  virtual  representation 
was  made  that  the  defendant  was  a  joint  principal.  It  was  further  held 
that  a  person  may,  at  the  time  of  signing,  stipulate  with  the  person  pre- 
senting the  note  as  to  the  extent  and  character  of  his  liability. 

We  are  of  opinion,  also,  that  where,  as  in  this  case,  there  is  nothing  in 
the  form  of  the  contract  to  indicate  who  are  principals  and  who  are  sure- 
ties, the  court  may  look  to  the  tuUure  of  tne  transaction^  to  determine 
not  only  who  are  principals  and  who  are  sureties,  but  also,  in  actions 
like  the  present,  to  determine  the  liabilities  of  the  parties  as  between 
themselves. 

This  is  not  parol  evidence  contradicting  a  written  contract.  The  ao- 
ticm  is  not  on  the  note^  nor,  in  the  present  case,  on  any  wreement  or  un- 
derstanding between  the  plaintiff  and  defendant.  If  Oldham  was,  in 
fact,  a  co-surety  for  the  principal  debtor,  plaintiff  would  have  a  right  of 
action,  upon  making  payment,  without  any  arrangement  and  understand- 
ing with  Oldham.  If  he  did  not  know  that  he  had  a  co-surety,  he  might 
compel  contribution  on  discovering  that  fact.  The  implied  assumpsit,  or 
liability  to  contribute,  does  not  depend  on  the  existence  of  a  contract  or 
arrangement  between  the  several  sureties,  but  on  the  fact  that  they  are 
each  uie  sureties  for  the  same  debt  or  obligation. 

The  form  of  the  note,  the  position  of  ti^e  parties  to  it,  and  the  primd 
facie  character  of  the  paper,  and  the  order  in  which  they  sign  it,  deter- 
mine the  liability  of  the  obligors  to  the  obligee ;  and  parol  evidence  is  in- 
admissible to  vary  or  contradict  the  written  contract. 

Where,  however,  the  question  is  one  of  contribution,  and  the  nature  of 
the  transaction  between  the  obligors  shows  they,  or  some  of  them,  are 
sureties  of  others,  the  form  of  the  note  is  no  barrier  to  parol  evidence  of 
the  actual  relation  of  these  obligors  to  each  other. 

In  case  of  two  accommodation  indorsers  of  a  note,  if  they  jointly  indorse 
for  the  principal,  and  either  pays,  he  may  have  contribution  of  the  other ; 
but  if  they,  without  any  communication  or  understanding  with  each  other, 
successively  indorse,  and  the  last  indorser  pays,  he  can  recover  the  whole 
amount  of  the  prior  indorser ;  but  if  the  nrst  indorser  pays  the  note,  he 
cannot  have  contribution  of  the  last.  In  the  first  case  there  is  contribu- 
tion, because  they  are  co-sureties,  and  this  is  made  to  appear  by  parol. 
In  the  second  the  whole  amount  is  recovered,  because  it  is  the  case  of 
second  indorser  or  holder  (who,  as  indorser,  has  been  compelled  to  take 
up  the  note)  against  a  prior  indorser,  on  the  faith  of  whose  indorsement 
he  is  supposed  to  have  become  liable. 

In  the  third  case  the  first  indorser  cannot  have  recourse  on  the  seo- 
(md,  if  he  takes  up  the  note,  because  he  must  look  to  th^  prior  obligors. 

This  was  the  case  of  McDonald  v.  Magrvdcr^  8  Pet.  474,  and  is  placed 
on  the  ground  that  the  legal  liability  of  the  first  indorser  to  the  second 
was  fixed  by  the  form  of  their  signing,  and  could  not  be  changed  '*  other- 
wise than  by  an  express  or  implied  contract  between  the  parties ; "  and  as 
there  was  no  such  ocmferaot,  the  general  rule  of  commercial  law  prevailed. 
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It  18  said  by  C.J.  Marshall,  ^^Magnider  and  McDonald  might  have 
become  joint  indorsers,  and  that  would  have  been  a  joint  promise,  in 
which  event  each  would  be  liable  for  a  moiety;  but  as  they  indorsed 
separately  and  successively,  and  there  was  no  contract  ov  understanding 
between  them  which  might  vary  their  legal  liabilities,  they  remain  in  fuU 
force  as  successive  indorsers.'* 

Where  different  persons  successively  indorse  accommodation  paper,  be- 
fore it  goes  into  circulation,  for  the  purpose  of  obtaining  a  discount  for 
one  of  the  parties,  their  liability  to  each  other  depends  on  the  circum- 
stances of  the  case.  In  an  action  by  the  holder,  who  was  last  indorser, 
and  bad  taken  the  paper  up,  parol  evidence  was  admissible  to  show  the 
circumstances  under  which  the  bill  was  signed.  Pilkin  v.  Flanagan^  23 
Vt.  160. 

In  Barry  v.  Ramom^  21  N.  T.  465,  it  is  said  that  *'  an  agreement  be- 
tween co-sureties,  as  to  their  liability  among  themselves,  in  a  manner  dif- 
ferent from  what  the  law  would  prescribe  where  there  was  no  such  agree- 
ment, would  not  contradict  any  of  the  terms  of  the  bond." 

So,  parol  evidence  of  extrinsic  facts  is  admissible  to  rebut  a  presump- 
tion, arising  from  the  face  of  an  instrument,  that  all  are  principals.  Har- 
ris V.  Brookiy  21  Pick.  195. 

In  Keith  v.  Q-oodwin^  Bupra^  it  is  said,  ^^  If  one  sign  a  note  as  surety, 
and  intrust  it  to  his  principal,  he  thereby  gives  the  latter  implied  author- 
ity to  obtain  either  additional  sureties  or  guarantors  indefinitely,  until 
the  note  is  fairly  launched  in  the  market ;  and  one  who  signs  as  such 
additional  surety  may  at  the  time  so  stipulate  as  not  to  be  liable  with 
other  sureties,  but  as  surety  of  the  prior  parties." 

In  New  York  it  is  held  that  parol  proof  of  extrinsic  facts,  to  show  who 
are  principals  and  who  are  sureties,  or  of  a  contract' distinct  from  the  note, 
between  the  sureties  themselves,  is  competent ;  but  that  conversations  and 
declarations  of  intention,  at  the  time  of  signing,  are  not  admissible.  Barry 
V.  Ransom^  21  N.  Y.  465 ;  Harris  v.  Waritery  18  Wend.  400 ;  Norton  v. 
Coon,  2  Seld.  83.  -    ^ 

Judge  Gray  places  the  case  last  dted  on  the  ground  that  such  declara- 
tions are  inadmissible,  because  they  would  contradict  the  implied  liability 
created  by  signing  as  surety ;  while  Gardner,  J.,  places  it  on  the  ground 
that  the  evidence  was  insufficient ;  and  the  other  judges  concurred  in  the 
judgment,  but  whether  on  the  ground  stated  by  Gray  or  Gardner,  does 
not  appear.  While  in  Wright  v.  Oarlinghouse,  a  later  case  bv  the  same 
court,  it  is  said  the  primd  fade  character  of  the  paper,  and  the  liability 
which  it  imposes,  are  of  no  consequence,  where  it  can  be  shown  there  was 
an  agreement  on  the  subject. 

The  case  of  Norton  v.  Coony  «tipra,  would  hardly  be  r^arded  as  au- 
thoritr,  even  in  that  state,  for  the  doctrine  laid  down  by  Judge  Gardner. 

In  New  York,  it  is  said  that  parol  proof  is  inadmissible  to  show  the 
intention  of  a  stranger  to  a  note,  who  indorses  his  name  on  the  back,  that 
the  law  makes  him  an  indorser,  and  his  liability  cannot  be  changed  by 
parol ;  while  in  Ohio  and  most  other  states  such  evidence  is  competent. 
Champion  v.  Lathrop^  13  Ohio,  228;  BoUnson  v.  Abel,  17  Ohio,  86; 
Ghreenough  v.  Smeed,  8  Ohio  St.  418  ;  Seymour  t.  Maekey,  16  Ohio  St. 
515  ;  Bright  v.  Carpenter,  9  Ohio,  189.  See,  also,  in  KeUey  v.  JW,  18 
Ohio,  441,  a  case  of  accommodation  parties  to  a  bill. 
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So  the  findings  of  the  court,  in  a  former  acticm  on  the  note,  that  some 
were  principals  and  some  were  sureties,  did  not  conclude  the  parties  in  a 
subsequent  action  for  contribution.     26  Ohio  St.  100. 

Parol  evidence  of  declarations  of  intention  made  at  the  time  of  signing, 
before  delivery  of  the  paper,  are  part  of  the  re9  gestce,  admissible  to  es- 
tablish an  agreement,  where  they  do  not  contradict  the  written  contract 
or  vary  the  rights  of  prior  parties.  Banser  v.  RendelU  31  Ind.  128  ;  Rob- 
inson  v.  Lyle,  10  Barb.  612 ;  AdatM  t.  Flanagan^  86  Vt.  400 ;  Apgar 
V.  mier^  4  Zab.  812. 

That  such  declarations  are  competent  in  connection  with  other  testi- 
mony, as  part  of  the  re9  gegtm^  going  to  show  a  mutual  agreement,  express 
or  implied,  is  supported  by  numerous  cases. 

The  actual  relations  of  the  signers  to  each  other  and  the  real  nature  of 
the  contract  between  them  is  the  problem  to  be  solved  where  the  paper  is 
silent ;  and  even  though  the  paper  describes  some  as  sureties,  that  is  not 
conclusive,  and  the  real  purposes  and  objects  of  the  paper  may  be  shown. 
Adams  v.  Flanagan^  86  Vt.  408  ;  Lathrop  y.  Wilsany  80  Vt.  604 ;  Morris 
y.  Faurat  et  al.  21  Ohio  St.  165. 

Where  there  is  no  understanding  with  prior  parties,  and  nothing  in  the 
form  of  the  contract  to  prevent,  and  no  fraud  on  the  rights  of  the  first 
signer,  we  think  it  is  dear  that  another,  who  afterward  signs  as  an  accom- 
modation party,  may  stipulate  as  to  the  terms  of  his  liability,  and  that  as 
between  him  and  his  co-obligors  isuch  terms  need  not  be  in  writing.  We 
hold  further,  that  where  the  prior  surety  signs  and  fntrusts  the  note  in 
complete  form  to  the  principal  debtor,  without  limitation  as  to  his  au- 
thority, he  is  competent  to  accept  additional  names  on  such  terms  as  they 
may  agree  on,  which  do  not  change  the  obligation  of  prior  parties. 

Apply  these  principles  to  the  case  at  bar.  Daniel  Broom  signed  as 
surety  without  any  agreement  or  understanding  that  Oldham  should  also 
sign.  The  note  was  complete,  and  might  have  been  negotiated  without 
further  signatures,  and  he  could  not  have  complained.  Hugh  Broom  had 
authority  to  negotiate  it  in  that  condition,  or,  if  not  acceptable  to  the 
creditor,  to  obtain  other  signatures  to  make  it  so,  and  might  therefore 
accede  to  conditions  on  which  others  were  willing  to  sign. 

The  evidence  tended  to  show  that  Oldham  refused  to  sign  unless  indem- 
nified, and  that  then  Hugh  presented  such  contract  of  indemnity,  purport- 
ing to  be  signed  by  plaintiff,  and  on  the  faith  of  that  writing,  and  intend- 
ing to  sign  as  surety  for  both,  he  signed  the  note  and  delivered  it  to  Hugh, 
who  accepted  and  negotiated  it. 

This  stipulation  was  one  not  in  fraud  of  any  right  of  plaintiff,  and  if 
the  defendant's  proof  was  satisfactory  to  the  jury,  it  constituted  a  contract 
limiting  his  liability,  as  he  made  that  a  condition  of  his  becoming  liable. 

The  plaintiff  having  executed  this  note  jointly  with  the  principal  debtor 
and  as  his  surety,  and  bavins  in  that  form  intrusted  it  to  nis  principal  to 
be  used,  impliedly  authorized  him  to  issue  it  as  it  was,  or  to  procure  such 
farther  security  as  would  make  it  available,  and  for  that  purpose  to  accept 
sach.  terms  as  the  party  signing  might  prescribe.  If  those  terms  were  in 
writing,  no  one  would  doubt  their  force,  though  not  made  with  plaintiff; 
bot  it  IS  well  settled  such  an  agreement  may  be  by  parol. 

Thd  evidence  tended  strongly  to  show  that  Oldham  did  stipulate  his 
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terms,  and  that  Hagh  accepted  the  Bignatuie  on  the  conditions  pre- 
scribed. 

If  this  contract  of  indemnity  was  a  forgery,  bat  was  relied  on  by  Old- 
ham, that  fact  is  a  circumstance,  ^'  an  extrinsic  ffust,"  tending  to  show  his 
intention  when  he  signed  the  note. 

The  condition  on  which  he  agreed  to  sign  was  that  the  plaintiff  should 
indemnify  him.  These  terms  seem  to  have  been  satisfactory  to  Hugh,  as 
he  presented  a  paper  purporting  to  be  executed  by  plaintiff  as  such  indem- 
nity. It  was  accepted  as  such,  and  on  the  faith  of  it  defendant  became  a 
party  to  the  note.  It  was  none  the  less  a  contract  because  the  paper  he 
received  in  execution  of  its  terms  proved  to  be  a  forgery.  The  case,  as 
presented  to  the  jury,  was  made  to  turn  on  the  genuine  character  of  this 
paper.  If  the  defence  had  rested  on  that,  if  it  had  been  pleaded  as  the 
ground  of  defence  to  the  action,  the  view  of  the  court  would  have  been 
correct ;  but  such  was  not  the  issue  presented.  It  was  that  he  signed  as 
surety  of  both  prior  makers,  and  was  not  a  co-surety. 

It  is  said  in  argument  that  this  paper  was  a  contract  of  indemnity  for 
defendant's  becoming  the  surety  of  Hugh  Broom,  and  that  his  signing 
made  him  a  co-surety  with  plaintiff,  relying  on  his  indemnity  to  protect 
him,  and  therefore  it  is  inconsistent  now  to  claim  he  was  not  such  co- 
surety, but  was  surety  for  both. 

To  this  we  answer,  that  although  it  may  have  been  in  form  a  contract 
of  indemnity,  that  is  to  save  him  harmless  if  he  went  on  the  note,  it  was 
in  legal  effect,  as  between  plaintiff  and  defendant,  an  agreement  that  the 
plaintiff  would  pay  the  note,  and  would  not  look  to  defendant  for  contri- 
bution. ,  If  it  had  been  genuine,  it  would  have  been  a  bar  to  this  action. 
If  not  genuine,  while  he  could  not  defeat  a  recovery  on  the  ,ground  that 
the  plaintiff  had  bargained  away  his  right  of  contribution,  that  did  not 
prevent  the  defendant  proving  a  contract  with  the  principal  debtor  limit- 
ing his  liability,  where  no  right  of  plaintiff  was  impaired. 

For  these  reasons  we  think  the  district  court  and  the  court  of  common 
pleas  erred.  Judgment  reversed  and  cause  remanded. 


BUPBEME   COUBT   OF  MAINE. 

(To  appear  in  66  Me.) 

GBDCINAL   LAW.  —  BFPBCT    OF    OMISSION    OF    SBAL     UPON  VENIRB.  — 

BEQtnSITES  OF  PliBA  IN  ABATEMENT. 

STATE  V.  FLEMMING. 

An  indictment  found  by  a  mnd  jury  drawn  bj  virttie  of  TenixM  not  haying  the  teal  of 
the  court  upon  them,  is  illegal  and  void;  and  the  defect  is  one  which  cannot  be  cured 
by  amendment,  or  by  special  act  of  the  legislature. 

In  a  criminal  case  a  plea  m  abatement  is  samcient,  if  it  is  free  from  duplicity  and  states 
a  valid  ground  of  defence  to  an  indictment  in  language  suiHciently  clear  not  to  be  mis- 
uilderttood  ;  the  strictest  teohnioal  accuracy,  sudi  as  is  sometimOH  vequlJred  in  purely 
dilatoiy  pleas  in  civil  suits,  will  not  be  exacted. 


June,  1877.]  THE  AHERIGAN  LAW  TIUES  BBP0BT8.  278 

YoL  IV.]  Statb  V,  Flsmmiho.  [No.  6. 

Indictment  charging  the  defendant  with  being  a  common  seller  of  in- 
toxicating liquors  at  Bangor,  in  the  county  of  Penobscot,  on  the  first  day 
of  September,  A.  B.  1875,  and  to  the  time  of  finding  the  indictment  at  the 
February  term,  A.  D.  1876. 

(Signed.)     A  true  bill.  Emore  C.  Smai*t,  Foreman. 

The  defendant  seasonably  filed  the  following  plea  in  abatement :  — 

<<  STATE  OF  MAINE. 

'^  Penobscot,  Scilicet :  Supreme  Judicial  Court  for  the  State  of  Maine, 
and  at  the  February  term  thereof,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-six,  for  the  transaction  of  criminal  business. 

*^  State  of  Maine,  by  indictment  against  Thomas  E.  Flemming. 

*^  And  on  the  sixth  day  of  March  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-six. 

*^  And  now  the  said  Thomas  E.  Flemming,  in  his  own  proper  person, 
oometh  into  said  court,  and  having  heard  the  said  indictment  against  him 
read,  saith,  that  the  said  State  of  Maine  ought  not  to  further  prosecute  the 
said  indictment  against  him,  the  said  Thomas  E.  Flemming,  because,  he 
saith,  that  Emore  C.  Smart,  of  Bangor,  in  said  county  of  Penobscot,  who 
at  said  February  term  of  said  court  did  serve  and  act  in  finding  and  re- 
turning said  indictment  into  said  court  at  said  February  term  hereof,  as 
.one  of  the  grand  jurors  by  whom  said  indictment  at  the  said  term  of  said 
court  was  found  and  returned  into  said  court  at  said  term  thereof,  which 
said  indictment  so  as  aforesaid  found,  was  returned  into  said  court  as 
aforesaid,  on  the  eleventh  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-six,  was  not,  at  the  time  he  so  served 
and  acted  as  aforesaid,  and  at  the  time  said  indictment  was  found  and  re- 
turned as  aforesaid,  duly  and  legally  qualified  to  serve  as  said  ratnd 
juror,  in  this:  that  said  Emore  G.  Smart  was  drawn  as  said  grand  juror, 
pursuant  to  and  in  obedience  to  a  supposed  writ  of  venire  faciat^  which 
said  supposed  writ  of  venire  facias  was  issued  from  said  court  by  Ezra 
C.  Brett,  clerk  thereof,  on  the  second  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-five,  and  was  not  at 
the  time  it  was  so  issued,  nor  at  the  time  said  Smart  was  so  drawn  as  said 
grand  juror,  under  the  seal  of  said  court,  which  said  supposed  writ  of 
venire  fadoM^  with  the  return  thereon,  said  Thomas  E.  Flemming,  here 
produces  now  in  court,  which  said  supposed  writ  of  venire  fdciat  is  in 
words  and  figures  as  follows,  viz. : "  [Here  follows  the  venire  signed  by  E. 
G.  Brett,  clerk,]  '*  with  return  upon  said  supposed  writ  of  venire  faciae^ 
in  words  and  figures  as  follows,  to  wit : "  [Here  follows  the  return  signed 
George  A.  Bolton,  constable,  of  Bangor.] 

**  Without  this  that  said  Smart  was  drawn  as  said  grand  juror,  pursuant 
to  any  venire,  except  said  supposed  writ  of  t^entre/ocuM,  hereinbefore  set 
forth  in  this  plea. 

^'  And  this  the  said  Thomas  E.  Flemming  is  ready  to  verify. 

<*  Wherefore  the  said  Thomas  E.  Flemmmg  prays  judgment  of  said  in- 
dictment, and  that  the  same  may  be  quashed. 

(Signed.)  ''  Thomas  E.  Flemming. 

**  State  of  MainOi  Penobscot,  ss*.  Supreme  Judicial  Gourt,  February 
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term,  in  the  year  of  our  Liord  one  thousand  eight  hundred  and  seventy* 
six,  and  for  the  transaction  of  criminal  business  :  — 

State  of  Maine,  by  indictment  against  Thomas  E.  Flemming. 

Personally  appeared  this  sixth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-six,  the  beforenamed  said  Thomas 
E.  Flemming,  respondent  in  said   inmctment,  and  made  oath  that  the 
foregoing  plea  by  him  subscribed  is  true  in  substance  and  in  fact. 
^^  Before  me,  James  F.  Rawson,  JtMtioe  of  Peace  and  Quo." 

To  the  plea  in  abatement,  the  county  attorney  demurred  generally ; 
the  defendant  joined.  The  court  sustained  the  demurrer,  adjudged  the 
plea  in  abatement  bad,  and  ordered  judgment  for  the  state,  ruling  that 
the  defendant  could  not  plead  over.     The  defendant  all^;ed  exceptions. 

At  the  same  February  term,  the  grand  jury  returned  a  large  number  of 
other  indictments  for  violations  of  the  liquor  law ;  and  when  it  was  dis- 
covered that  the  venires  for  the  grand  jury  had  been  issued  without  the 
seal  of  the  court  upon  them,  it  was  claimed  that  this  defect  was  fatal  to 
the  validity  of  the  indictments ;  on  application,  the  legislature,  then  in 
session,  passed  an  act  declaring  the  indictments  valid.  A  motion  was  also 
made  to  have  the  venires  amended  by  affixing  a  seal  to  them.  These 
questions  were  also  submitted  to  the  law  court. 

J,  Vamey^  for  the  defendant,  argued  the  unconstitutionality  of  the 
healing  act,  and  F.  H.  Appletan^  on  die  same  side,  the  sufficiency  of  the 
plea  in  abatement. 

Mr.  Vamey,  inter  alia^  said  the  indictment  against  the  respondent  waji 
found  February  11,  1876,  and  on  February  22,  the  legislature  on  the 
morning  hour  of  the  last  day  of  its  session,  under  a  suspension  of  its  rales, 
after  the  respondent  had  been  brought  to  the  bar,  and  without  notice  to 
him,  and  for  the  purpose  of  affecting  and  deciding  his  case,  passed  the 
following  act,  entitled  '*  An  act  to  make  valid  the  drawing  of  grand  jurors 
for  the  county  of  Penobscot." 

*^  Sec.  1.  The  venires  issued  for  draft  of  grand  jurors  to  serve  at  the 
supreme  judicial  court,  within  and  for  the  county  of  Penobscot,  for  the 
year  of  our  Lord  eighteen  hundred  and  seventy-five  and  eighteen  hundred 
and  seventy-six,  are  hereby  made  valid  and  lawful  venires,  notwithstand- 
ing the  same  were  issued  without  the  seal  of  the  court  thereon ;  and  no 
act  or  presentment  of  said  grand  jurors  shall  in  any  wise  be  invalidated 
in  law,  by  reason  of  any  such  defect  in  issuing  said  venires. 

*^  Sec.  2.   This  act  shall  take  effect  when  approved." 

This  is  the  act  and  its  title,  passed  to  affect  this  case  and  decide  it. 

A  great  man  of  New  England,  in  the  discussion  of  a  constitutional 
question  whicli  has  been  accounted,  in  all  its  bearings,  the  most,  important 
one  ever  mooted  in  any  forum  in  this  country,  said,  '^  Words  are  things, 
and  things  of  mighty  influence  in  the  discussion  of  legal  and  political 
questions,  because  a  just  conclusion  is  often  avoided  or  a  false  one 
reached,  by  the  adroit  substitution  of  one  phrase  or  one  word  for  an- 
other." 

And  we  suggest  that  instead  of  the  title  which  the  legislature  gave  to 
this  act,  many  other  titles,  much  more  significant  of  its  intended  scope 
and  effect,  and  much  more  suggestive  of  its  vicious  efaaracter  might  be 
given  it. 
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For  example,  would  it  not  be  aa  well  to  entitle  it,  an  act : — 

^^  To  make  good  a  void  indictment." 

^^  To  make  3iat  a  grand  jury  which  was  not  when  it  acted." 

<*  To  hold  and  punish  a  man  criminally  arraigned  who  otherwise  could 
not  be  held.*' 

^^  To  deprive  a  respondent,  in  a  pending  criminal  case,  of  a  plea." 

**  To  make  good  a  void  writ,  because  the  court  which  issued  it  will 
not." 

^^  To  modify  and  change,  in  a  particular  pending  case,  the,  'general  and 
standing  law  of  the  state." 

**  To  suspend  as  to  Penobscot  County,  in  the  years  1875  and  1876,  the 
law  applicable  in  those  years  to  all  other  counties,  and  applicable  to  that 
county  in  all  other  years." 

^  To,  by  retrospective  action,  invade  the  judicial  province,,  and  decide  a 
pending  case." 

All  these  things,  if  the  act  is  applicable  to  this  case,  it  must  do. 

Mr.  Appleton^  in  support  of  the  various  points  of  his  argument  on  the 
plea  in  abatement,  cited :  2  Lil.  Ent.  676  ;  2  Tidd  Pr.  714  ;  6  Bac.  Abr. 
pp.  877  and  880 ;  2  Hale's  P.  C.  260,  261,  471 ;  2  Hawk.  P.  C.  277,  847, 
871,  671,  672;  State  v.  Liffhtbody,  88  Maine,  200;  R.  S.  c.  106,  §§  7,  9, 
&c. ;  c.  184,  §  1,  &c.  §  18 ;  c.  77,  §  4 ;  Bailey  v.  Smith,  12  Maine,  196 ; 
Tibbetts  v.  Shaw,  19  Maine,  204 ;  Sail  v.  Jones,  9  Pick.  446 ;  Smith  v. 
AhUm,  I'Rep.  Con.  Ct.  104;  Governor  v.  McRhea,  Hawkes,  226;  Filkine 
V.  Brockway,  19  Johns.  170 ;  Brewer  v.  Sibley,  18  Met.  176 ;  State  y. 
McElroy,  8  Strobh.  S.  C.  88  ;  Garland  v.  Britton,  12  111.  282 ;  S^ate  y. 
Drake,  86  Maine,  866 ;  McQaillen  v.  State,  8  S.  &  M.  687 ;  BawU  y. 
State,  8  S.  &  M. ;  1  Tidd  Pr.  688,  584,  589,  661 ;  1  Ld.  Raym.  698 ; 
Willes,  479 ;  Colbum  v.  Tolles,  18  Conn.  627  ;  1  Chitty  PI.  866, 464-466, 
460,  466 ;  State  v.  Mtddleton,  6  Port.  491 ;  2  Saund.  209,  a  (note  1)  ; 
10  East,  87  (note)  ;  Stephen  PL  161,  428,  487 ;  1  Saund.  PI.  4  ;  Gould 
PL  271,  897,  and  c.  6,  §  142  ;  1  Bac  Abr.  87  and  88,  228-227,.  (§)  287  ; 
Baker  v.  State,  28  Miss.  244 ;  State  v.  Williams,  6  Port.  130 ;  I^nes  y. 
State,  6  Port.  286 ;  2  Wharton's  Indictments,  §  1158 ;  State  v.  Ward, 
68  Maine,  226 ;  2  Saund.  PL  297 ;  2  Salk.  497 ;  Findley  v.  People,  1 
Mich.  284  ;  8  Bla.  Com.  808 ;  1  Lil.  Ent.  1 ;  8  Chitty,  PL  896 ;  8  M.  & 
S.  164 ;  1  Sellon's  Pr.  278  ;  Sichom  v.  Le  Maitre,  2  Wils.  366 ;  2  Bl.  R. 
868  ;  Torr^son  v.  Colin,  Yelv.  112  ;  Hazzard  v.  Haskell,  27  Maine,  649 ; 
^ogg  V.  Pogg,  81  Maine,  802 ;  Bumham  v.  Howard,  81  Maine,  669 ; 
Southard  v.  Hill,  44  Maine,  92,  95  ;  Severy  v.  Nye,  68  Maine,  246 ;  ife- 
Keen  v.  Parker,  61  Maine,  889;  Lovell  v.  Sabin,  16  N.  H.  29;  Dearborn 
V.  Twi9t,  6  N.  H.  44 ;  EiU'er  v.  Hamilton,  4  Texas,  825 ;  Kendriek  y. 
Davis,  8  Coldw.  (Tenn.)  524 ;  4  Maine,  489  (Jjowf^s  ease) ;  State  v.  Bur- 
lingham,  15  Maine,  104 ;  State  v.  S^monds,  86  Maine,  128 ;  State  y. 
Clough,  49  Maine,  578 ;.  CT.  S.  v.  Coolidge,  2  Gall.  868 ;  2  Ld.  Raym. 
1307  ;  6  Saund.  876  ;  Yelv.  204. 

J.  Hutehings,  county  attorney,  for  the  state,  argued  that  the  healing  act 
was  constitutional,  and  cited  largely  from  the  text  and  the  cases  collected 
in  Cooley's  Constitutional  Limitations. 

L.  A.  Emery,  attorney  general,  on  the  same  side,  argued  that  the  de- 
fective omission  of  the  seal  was  amendable,  and  that  the  plea  in  abatement 
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was  insufficient ;  he  said :  The  allegation  in  the  plea  is  not  that  the 
grand  juror  was  not  properly  summoned,  but  is  simply  that  the  person 
did  not  possess  the  requisite  qualifications.  The  words  of  the  plea  are, 
'^  was  not  duly  and  legally  qualified  to  serre  as  grand  juror."  These 
words  have  reference  to  the  qualifications  of  the  individual,  not  to  correct* 
ness  of.  the  procedure  in  summoning. 

A  person  is  qualified  to  testify  as  a  witness,  not  by  virtue  of  a  subpoena, 
but  by  possessing  a  sound  mind,  and  being  of  age  and  of  knowledge. 

A  person  is  qualified  to  vote  not  by  the  warrant  summoning  him  to  the 
polls,  but  by'being  invested  with  the  qualities  prescribed  by  the  Constitu- 
tion. 

A  person  is  qualified  for  military  service  by  possessing  sufficient  sound* 
ness  of  body  and  being  between  certain  years  of  age,  and  this  even  in  time 
of  peace. 

A  person  is  ^'  duly  and  legally  qualified  to  serve  as  grand  juror,  not  by 
virtue  of  an  indented  paper,  passing  between  two  other  persons,  but  by 
reason  of  having  been  selected  by  his  town,  and  his  name  placed  upon  the 
jury  list  or  in  the  jury  box,  and  being  a  citizen." 

The  plea  in  abatement  therefore  is  bad^  because  it  does  not  show  the 
oourt  what  personal  qualification  is  wanting ;  bad  for  want  of  sufficient 
allegation. 

The  specification  following  the  general  allegation  does  not  conform  to 
it.  The  general  allegation  is  non-qualification,  in  the  sense  I  have  named ; 
the  specification  is  of  an  omission  not  in  any  qualities  to  be  possessed  by 
a  grand  juror,  but  of  an  omission  in  a  paper  issued  by  the  clerk  to  a  con- 
stable. 

The  general  allegation  is  one  of  law,  an  assumption  of  a  legal  conclu- 
sion from  data  not  disclosed.  In  other  words,  there  is  not  in  the  plea  any 
direct  allegation  of  matters  of  fact,  such  as  is  required  in  such  a  plea. 

The  facts  contained  in  the  specification  are  not  alleged  directly,  but  only 
parenthetically,  as  a  sort  of  rider  to  the  main  allegation. 

Pleas  in  abatement  must  be  single.  Two  causes  of  abatement  cannot 
be  joined.  The  respondent  is  not  allowed  to  allege  want  of  qualification, 
and  also  irregularity  in  process.  In  this  respect  the  plea  is  bad  for  du- 
plicity. 

The  respondent  should  haye  alleged  that  Smart  viras  not  duly  selected 
or  summoned  ;  then  this  specification  would  perhaps  have  supported  the 
allegation.  As  it  is,  the  facts  incidentally  named  do  not  support  his  legal 
proposition.  He  prays  the  abatement  of  the  indictment  because  Smart 
was  not  a  qualified  person.  He  makes  no  prayer  because  of  the  want  of 
a  seal.  He  recites  the  want  of  a  seal,  but  does  not  base  his  prayer  on 
that. 

Mr.  AppletoThy  in  reply.  I.  Venire  not  a  part  of  the  record,  and  need 
not  be  pleaded  as  such.     S^ate  v.  Carver^  49  Maine,  592. 

II.  Venire  not  being  under  seal,  profert  is  unnecessary  and  will  be  re- 
dded as  surplusage.  1  C)iitty  PI.  865,  866,  and  other  authorities  cited 
m  argument  in  chief. 

III.  If  profert  is  not  properly  made,  the  state  should  have  pleaded  non 
e$t  factum^  craved  oyer,  or  demurred  specially.     1  Chitty  PL  365,  866. 

Walton,  J.    The  defendant  is  indicted  for  being  a  common  seller  of 
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intoxicating  liquors  without  a  license.  The  indictment  was  found  by  a 
grand  jury  drawn  by  virtue  of  venires  not  having  the  seal  of  the  court 
upon  them.  He  pleads  this  fact  in  abatement,  and  prays  that  the  indict- 
ment may  be  quashed. 

I.  Was  a  seal  necesiartf.  Undoubtedly.  The  question  is  res  judicata 
in  this  state.  It  was  decided  in  Stixte  v.  Lightbody^  88  Maine,  200.  The 
court  there  held,  not  only  that  'a  seal  was  necessary,  but  that  the  doings  of 
a  grand  jury  drawn  by  virtue  of  venires  not  having  the  seal  of  the  court 
upon  them  were  illegal  and  void,  and  liable  to  be  quashed  on  motion. 
That  a  seal  is  necessary  upon  venires  for  grand  jurors  is  not,  therefore, 
an  open  question  in  this  state. 

II.  Is  the  d^eet  amendable.  We  think  not.  Every  indictment,  to  be 
valid,  must  be  found  by  a  grand  jury  legally  selected,  and  competent  to 
act  at  the  time  the  indictment  is  found.  So  decided  in  State  v.  Symonds^ 
86  Maine,  128. 

To  put  a  seal  upon  these  venires  now  would  not  make  sealed  instru- 
ments of  them  at  the  time  they  were  served.  They  have  performed  their 
office  and  zx^functi  officio.  To  seal  them  now,  and  then  hold  that  they 
were  legal  instruments  when  served,  and  when  they  had  no  seals  upon 
them,  would  seem  more  like  trifling  than  the  performance  of  a  grave  and 
important  duty. 

Besides,  this  court  has  three  times  decided  that  the  seal  upon  a  writ  is 
matter  of  substance  and  not  amendable.  Baileyy.  Smithy  12  Maine,  196  ; 
Tibbetts  v.  Shaw,  19  Maine,  204 ;   Witherel  v.  Randall^  80  Maine,  168. 

And  the  same  point  has  been  decided  the  same  way  in  Massachusetts. 
Hall  V.  Jones,  9  Pick.  446. 

In  one  case  in  this  state,  where  the  clerk  omitted  to  affix  the  seal  of  the 
court  to  an  execution,  he  was  allowed  to  do  so  after  it  had  been  levied 
upon  real  estate.  Sawyer  v.  Baker,  8  Maine,  29.  But  the  court  after- 
wards refused  to  allow  a  justice  of  the  peace  to  make  a  like  amendment ; 
and  referred  to  the  above  decision  as  having  been  made  upon  an  ex  parte 
motion  ;  from  which  we  infer  that  the  court  did  not  regard  it  as  a  reliable 
authority.     Portsr  v.  Haskell,  11  Maine,  177. 

^*  So  long  as  a  seal  is  required  to  be  affixed  to  writs  and  executions," 
ssdd  Mellen,  C.  J.,  in  the  case  last  cited,  ^'  though  we  may  not  be  able  to 
discover  its  real  use,  yet  we  must  not  dispense  with  what  the  law  re- 
quires." 

And  in  an  early  case  in  Massachusetts  the  court  said  that,  while  a  strict 
adherence  to  technical  forms  might  be  inconvenient  in  particular  cases, 
and  might  even  appear  at  times  to  be  beneath  the  dignity  of  the  law,  still, 
it  is  essential  to  the  correct  administration  of  justice  that  some  forms  and 
methods  of  proceeding  be  observed ;  that  if  the  court  felt  at  liberty  to  de- 
part from  the  existing  forms,  still,  there  would  be  a  point  at  which  it  must 
stop  at  last ;  and  then  it  would  be  found  no  easier  to  comply  with  the  new 
forms  than  with  those  which  have  been  so  long  known  and  settled  ;  and 
the  inconvenience  would  not  be  less  than  is  now  experienced  when  indict* 
ments  and  other  proceedings  should  be  quashed  for  a  departure  from  such 
new  forms.     Commonwealth  v.  Stockbridge,  11  Mass.  279. 

A  distinction  has  sometimes  been  made  between  original  and  judicial 
writs,  using  the  latter  term  to  distinguish  such  writs  as  issue  during  the 
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progress  of  a  suit  from  those  by  which  suits  are  oommenced*  And  it  has 
been  said  that  while  executions  and  other  strictly  judicial  writs  may  be 
amended  by  haying  the  seal  of  the  court  affixed  to  them,  original  writs 
cannot  be  thus  amended.  Such  a  distinction  is  referred  to  in  Bailejf  v. 
Smith,  12  Maine,  196. 

But  this  distinction,  if  it  exists,  is  not  favorable  to  the  proposed  amend* 
ment  in  this  case.  Writs  of  venire  faeioB  for  grand  jurors  are  not  judicial 
writs,  in  that  technical  sense  in  which  the  term  is  used  to  distinguish  such 
writs  as  issue  during  the  progress  of  a  suit  from  those  by  which  suits  are 
commenced.  They  more  nearly  resemble  original  writs,  which,  it  has  been 
held,  cannot  be  thus  amended. 

But  we  think  the  distinction  is  a  very  shadowy  one,  and  we  attach  no 
importance  to  it  in  this  case.  We  rest  our  decision  upon  the  broad  prin- 
ciple that  in  criminal  prosecutions  all  the  proceedings  should  be  strictly 
according  to  law ;  and  that  when  the  law  requires  a  writ  to  be  sealed  be- 
fore it  is  served,  sealing  it  after  it  has  been  served  is  not  a  compliance 
with  the  law. 

III.  Is  the  plea  in  abatement  sufficient  in  form.  We  think  it  is.  It 
states  the  ground  of  objection  to  the  indictment  in  language  too  clear  to 
be  misunderstood  by  any  one.  Nothing  more  should  be  required  in  crim- 
inal cases.  The  strictest  technical  accuracy,  such  as  has  sometimes  been 
required  in  purely  dilatory  pleas  in  civil  suits,  should  not  be  exacted  in 
criminal  cases.  If  the  plea  states  a  valid  ground  of  defence  in  language 
too  clear  to  be  misunderstood,  and  is  free  from  duplicity,  nothing  more 
should  be  required.  In  such  cases  the  maxim,  ^ucupia  verborum  sunt 
judice  indiffnay  —  a  twisting  of  language  is  unworthy  of  the  court,  —  is  par- 
ticularly applicable.  To  require  a  degree  of  exactness  which  it  is  practi- 
cally impossible  to  comply  with  would  be,  in  e£Eect,  a  denial  of  the  right 
to  me  such  a  plea  at  all.     We  think  the  plea  is  sufficient  in  form. 

IV.  We  now  come  to  the  last  and  perhaps  the  most  important  question 
in  the  case.  Pending  this  indictment,  and  in  advance  of  the  judgment  of 
the  court  upon  its  sufficiency,  the  legislature  passed  an  act  declaring  the 
venires  for  the  grand  jurors,  by  whom  it  was  found,  valid,  notwithstand- 
ing they  were  issued  without  the  seal  of  the  court  upon  them ;  and  declar- 
ing further  that  no  act  or  presentment  of  said  grand  iurors  should  be  in 
any  wise  invalidated  by  reason  of  such  defect.    Special  Laws  1876,  c.  307. 

Can  such  legislation  be  sustained  ?  Is  it  within  the  constitutional  au- 
thority of  the  legislature  to  enact  that  indictments  already  pending  shall 
be  valid,  notwithstanding  they  have  been  found  by  a  grand  jury  not  l^ally 
drawn?  Clearly  not.  This  question  was  fully  considered  in  State  v. 
Dohertf/y  60  Maine,  604. 

The  court  there  held  that  an  act  of  the  l^slature  that  should  attempt 
to  validate  indictments  found  by  a  grand  jurv  not  legally  selected,  would 
violate  both  the  state  and  the  Unit^  States  Constitutions.  That  case  was 
not  decided  upon  any  narrow  ground.  It  waa  decided  upon  the  broad 
principle  that  an  indictment  is  not  valid,  and  cannot  be  made  valid  by 
the  legislature,  unless  it  is  found  by  a  grand  jury  l^lly  selected,  organ- 
ized, and  qualified,  ^^  in  accordance  with  some  preexisting  law."  Such  is 
the  very  language  of  the  court;  and  the  authorities  there  cited  fully  sus- 
tain the  position. 
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And  in  an  earlier  case  in  this  state  the  court  decided  that  the  legisla- 
ture cannot,  by  act  6r  resolve,  dispense  with  a  general  law  for  particular 
cases.    Lewt$  v.  Webb,  8  Maine,  326. 

And  Judge  Cooley,  in  his  work  on  constitutional  law,  lays  it  down  as 
the  result  of  all  the  authorities,  that  when  the  legislature  undertakes  to 
suspend  the  operation  of  the  general  laws  of  the  state,  the  suspension  must 
be  general ;  that  it  cannot  be  made  for  individual,  cases  or  for.  particular 
localities.    Cooley's  Const.  Lim.  891. 

The  act  in  question  is  objectionable  upon  both  of  these  grounds.  It 
does  not  purport  to  change  the  general  law  of  the  state.  It  does  not  de- 
clare that  in  no  case  shall  the  seal  of  the  court  be  essential  to  the  validity 
of  venires  for  grand  jurors.  It  does  not  declare  that  in  no  case  shall  an 
indictment  be  invalidated  bv  such  an  omission.  Nor  is  it  to  have  effect 
in  any  other  county  than  the  county  of  Penobscot.  It  goes  no  further 
than  to  declare  that  the  venires  for  this  particular  grand  jury  shall  be 
valid,  notwithstanding  they  were  issued  without  the  seal  of  the  court  upon 
them ;  and  that  no  act  or  presentment  of  this  particular  grand  jury  shall 
be  invalidated  by  reason  of  such  defect ;  leaving  the  law  with  respect  to 
all  other  counties,  and  all  other  grand  juries  in  the  county  of  Penobscot, 
and  all  other  indictments,  precisely  as  it  was  before.  In  other  words,  it 
was  a  direct  attempt  to  dispense  with  the  general  law  of  the  state,  for  a 
particular  locality  and  for  a  particular  class  of  cases,  leaving  it  still  in 
force  for  all  other  localities  and  all  other  cases.  This,  as  we  have  already 
seen,  cannot  be  done.  Such  an  act  is,  in  principle,  as  objectionable  as  a 
bill  of  attainder  or  an  ex  post  facto  law. 

The  escape  of  criminals  through  defects  in  mere  matters  of  form  is 
always  cause  for  regret.  But  it  would  be  cause  for  much  deeper  re^et  if 
the  court  should  disregard  any  well  settled  rule  of  law  in  order  to  prevent 
such  a  result.  We  must  not  do  evil  that  good  may  come.  We  must  not 
ourselves  become  violators  of  the  law  in  order  to  punish  others.  The  rem- 
edy is  the  use  of  more  care.    HxeeptioiM  mstained;  indictment  quaBhed* 

Babbows,  J.,  added  the  following  supplementary  concurring  opinion : 
If  the  question,  whether  the  want  of  a  seal  upon  the  venires  by  means  of 
which  they  were  summoned  vitiated  the  doings  of  a  grand  jury,  were  re9 
nova,  I  should  say  that  when  grand  jurors  competent  to  serve  had  been 
drawn  by  the  proper  town  officers  in  the  manner  prescribed  by  law,  by 
virtue  of  a  venire  thus  defective,  and  attended  court  in  pursuance  of  the 
summons,  and  the  court  recognized  the  venire  as  its  own  writ,  and  caused 
the  jurors  thus  attending  to  be  duly  empanelled  and  sworn,  their  acts  in 
the  position  into  which  they  had  been  thus  inducted  ought  to  be  held 
good.  In  other  words,  that  the  directions  in  the  statute  with  regard  to 
&e  issuing  of  venires  were  designed  to  enable  the  court  to  secure  the  at- 
tendance of  a  sufficient  number  of  good  and  lawful  men  to  serve  as  grand 
jurors,  and  that  a  question  as  to  the  sufficiency  of  the  venire  could  arise 
only  between  the  court  and  the  municipal  officers  or  the  juror  summoned, 
who  would  be  competent  to  waive  any  such  defect  in  the  process  by  which 
he  was  brought  into  court. 

I  do  not  see  how  it  is  possible  that  any  substantial  right  of  a  person 
charged  with  crime  could  be  prejudiced  by  such  a  defect,  or  how  it  con- 
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oems  him  any  more  than  it  would  to  know  whether  the  grand  jaror  came 
to  court  on  foot  or  on  horseback.  If  a  person  competent  to  serve  as  a 
grand  juror^  selected  by  the  right  men  in  the  manner  prescribed  by  the 
statute,  presents  himself  in  obedience  to  the  call  of  the  court,  I  do  not  see 
that  it  makes  any  difference  whether  that  call  is  loud  or  low,  or  in  all 
respects  formal.  If  he  did  not  come,  the  court  would  not  be  able  to  com- 
pel him  if  there  was  a  defect  in  the  writ  by  virtue  of  which  he  was  sum- 
moned ;  but  where  the  writ  issues  from  the  proper  authority  I  should  say 
that  those  who  were  directly  affected  by  it  alone  could  be  heard  to  assert 
defects  in  it,  and  might  waive  them  if  they  saw  fit;  and  if  they  did  waive 
them  no  other  parties  could  complain. 

But  in  the  csuse  of  the  State  v.  Lighthody^  88  Maine,  200,  the  court  de- 
cided this  precise  question  contrary  to  the  view  which  I  have  taken. 

Since  then,  I  think  it  has  rested  with  the  legislature  to  declare  it  by 
positive  enactment,  if  they  did  not  deem  a  seal  upon  the  yenires  essential 
to  the  validity  of  the  doings  of  the  grand  jury.  A  venire  means,  of  course, 
^  a  venire  in  due  form."  My  attention  has  not  been  called  to  any  change 
in  the  revisions  or  l^slation  since  the  decision  in  State  v.  Lightbody^ 
which  indicates  a  change  of  legislative  intention  respecting  the  statutes 
which  there  received  a  judicial  construction.  There  is  no  indication  of  it 
even  in  Special  Laws  of  1876,  c.  807.  , 

Hence  I  concur  in  the  result  reached  in  the  foregoing  opinion. 


cmcniT  COURT  of  the  united  states  fob  the 

DISTRICT  OF  KENTUCKY. 

[May,  1877.] 
bbmoval  of  causes.  —  section  639  and  the  act  op  1875. 

cooke  v.  ford. 

The  third  snbdiyision  of  aectlon  639  of  the  Revised  Statutes  is  not  repealed  hy  the  Act 

of  March  8,  1875. 

Ballard,  J.  This  action  was  brought  in  the  Warren  circuit  court  on 
the  7th  of  January,  1874.  It  was  subsequently  transferred  to  the  Warren 
court  of  common  pleas.  The  defendant  Ford  making  no  defence,  judg- 
ment was  rendered  against  him  by  default,  according  to  the  practice  pre- 
Tailing  in  the  state.  The  defendant  Arnold  filed  his  answer,  which  ten- 
dered an  issue  of  fact  triable  by  jury.  After  the  time  at  which  the  cause 
could  have  been  first  tried,  and,  in  fact,  after  at  least  one  mistrial,  subse- 
quent to  the  passage  of  the  Act  of  Congress  of  1875,  Arnold  filed  his  peti- 
tion in  said  court  for  the  removal  of  the  suit  into  this  court.  At  the  time 
he  filed  this  petition  he  made  and  filed  in  the  state  court  an  afiBidavit  stat- 
ing that  he  had  reason  to  believe,  and  did  believe,  that  from  prejudice  or 
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local  influence  he  would  nofc  be  able  to  obtain  justice  in  the  state  court. 
The  prayer  of  the  petition  was  granted. 

A  copy  of  the  record  having  been  filed  in  this  court,  the  plaintiff 
Cooke  entered  his  appearance,  and  has  moved  that  the  cause  be  re- 
manded to  the  state  court. 

The  sole  ground  of  the  motion  is  that  the  petition  for  removal  was  filed 
in  the  state  court  too  late. 

The  counsel  of  the  plaintiff,  with  a  frankness  characteristic  of  those 
counsel  only  .who  perceive  with  clearness  the  true  question  involved  in  a 
case,  concede  that  the  defendant's  application  for  a  removal  is  literally 
covered  by  the  provisions  of  the  third  subdivision  of  section  639  of  the 
Revised  Statutes ;  and  he  stakes  his  case  on  the  position  that  these  pro- 
visions are  repealed  by  the  Act  of  Inarch  8,  1875 ;  Statutes  at  Large,  vol. 
18,  page  470. 

The  question  thus  presented  for  decision  is  a  narrow  one,  but  it  is  by 
no  means  free  from  difficulty.  Neither  the  researches  of  counsel  nor  my 
own  examination  has  developed  any  case  which  decides  or  even  throws 
much  light  on  the  ijuestion.  The  only  authority  to  which  I  have  been 
referred  bearing  on  the  precise  question  at  issue  is  an  article  in  the 
Southern  Law  Review  for  July,  1876,  written  by  Judge  Dillon.  The 
learned  author,  after  indicating,  doubtfully,  his  own  opinion  that  the  part 
of  subdivision  8  which  refers  to  the  time  of  removal  is  not  repealed  by 
the  Act  of  1875,  says :  "  This  has  been  decided  to  be  so  in  the  eighth  cir- 
cuit by  IMLr.  Justice  JVf  iller,  and  generally  in  the  courts  of  that  circuit,  and, 
so  far  as  we  are  advised,  by  the  circuit  courts  elsewhere." 

I  should  be  disposed  to  follow,  without  question,  a  single  decision  of  so 
eminent  a  judge  as  Mr.  Justice  Miller,  if  such  decision  were  supported  by 
a  written  opinion,  and  I  should  certainly  not  hesitate  to  follow  the  settled 
rule  of  decision  in  the  several  circuits ;  but  the  bare  statement  that  Judge 
Miller  has  decided  the  question  on  the  circuit,  that  his  decision  has  been 
followed  in  his  circuit,  and,  as  far  as'  known,  in  other  circuits,  though 
made  by  so  accurate  an  author  as  the  able  judge  of  the  eighth  circuit,  can- 
not dispense  with  the  necessity  of  an  independent  examination  of  the 
question.  Counsel  have  therefore  discussed  the  question  before  me  as  an 
open  one,  and  as  such  I  propose  to  consider  it.  In  prosecuting  this  exam- 
ination I  shall  not  rdfer  to  the  acts  of  Congress  relating  to  the  removal  of 
causes  which  were  passed  prior  to  the  Revised  Statutes.  As  the  Revised 
Statutes  repealed  all  such  prior  acts,  reference  to  them  would,  I  think, 
tend  only  to  embarrass  the  inquiry.  Indeed,  the  proposition  discussed  by 
counsel  renders  such  reference  supererogatory.  The  defendant's  counsel 
rests  his  right  to  the  removal  on  the  ground  that  the  third  subdivision  of 
section  689  of  Revised  Statutes  is  still  in  force ;  and  the  plaintiff's  counsel 
rests  his  motion  to  remand  on  the  ground  that  it  is  I'epealed. 

Plaintiff's  counsel  does  not,  of  course,  insist  that  it  is  in  terms  repealed, 
'  but  he  maintains  that  its  provisions  are  inconsistent  with  those  of  the  Act 
of  1875,  and  hence  that  it  is  repealed  by  the  express  provision  of  that 
act  which  declares  that  ^^  all  acts  and  parts  of  acts  in  connict  with  the  pro- 
visions of  this  act  are  hereby  repealed." 

I  shall,  for  a  like  reason,  confine  my  attention  to  the 'provisions  of  the 
statutes  which  relate  to  the  removal  *'  of  controversies  between  citizens  of 
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different  states,*'  and  shall  omit  all  reference  to  the  provisions  contained 
in  them  which  prescribe  the  amount  necessary  to  give  the  court  jurisdic- 
tion. 

Omitting,  then,  all  except  what  is  necessary  to  elucidate  the  question 
before  us,  let  us  bring  the  provisions  of  the  Revised  Statutes  and  of  the 
Act  of  1875  together,  and  we  shall  then  be  the  better  able  to  see  whether 
the  latter  are  in  conflict  with  the  former. 

Section  639  of  the  Revised  Statutes  provides  that  ^^  any  suit  commenced 
in  a  state  court  • .  •  .  may  be  removed  for  trial  into  the  circuit  court 

First.  When  the  suit  is  •  .  •  •  by  a  citizen  of  the  state  wherein  it  is 
brought,  and  against  a  citizen  of  another  state 

Second.  When  the  suit  is  by  a  citizen  of  the  state  wherein  it  is  brought 
against  a  citizen  of  the  same  and  a  citizen  of  another  state. 

Third.  When  the  suit  is  between  a  citizen  of  the  state  in  which  it  is 
brought  and  a  citizen  of  another  state. 

The  Act  of  1875  authorizes  the  removal  of  any  suit  of  a  civil  nature 
•  •  •  •  now  pending,  or  hereafter  brought  in  a  state  court  in  which  there 
shall  be  a  controversy  between  citizens  of  different  states. 

In  the  first  case  the  suit  may  be  removed  on  the  petition  of  the  defend- 
ant only,  filed  in  the  state  court  at  the  time  of  entering  his  appearance  in 
said  court. 

In  the  second  case  the  suit,  as  against  the  citizen  of  another  state,  may 
be  removed  on  his  petition  filled  at  any  time  before  trial  or  final  hearing. 

In  the  third  case  the  suit  may  be  removed  by  the  citizen  of  the  state 
other  than  that  in  which  the  suit  is  brought,  whether  he  be  plaintiff  or 
defendant,  on  his  petition  filed  at  any  time  before  trial  or  final  hearing  of 
the  suit,  if  before,  or  at  the  time,  he  files  his  petition  he  makes  and  files 
in  the  state  court  an  affidavit  stating  that  he  has  reason  to  believe,  and 
does  believe,  that  from  prejudice  or  local  influence  he  will  not  be  able  to 
obtain  a  fair  trial  in  the  state  court. 

In  the  last  case  (Act  of  18T5)  the  suit  may  be  removed  by  either  party 
-—  whether  he  be  plaintiff  or  defendant ;  a  citizen  of  the  state  in  which 
the  suit  is  brought  or  a  citizen  of  another  —  on  his  petition  filed  in  the 
state  court,  before  or  at  the  term  at  which  the  suit  could  be  first  tried 
and  before  the  trial. 

The  first  subdivision  of  section  689  is  doubtless  superseded  by  the  more 
comprehensive  provisions  of  the  Act  of  1875 ;  and  there  is  much  ground 
for  the  position  that  the  second  subdivision  is  likewise  superseded  by  a 
provision  in  the  Act  of  1875,  which  has  not  been  here  mentioned ;  but  I 
cannot  perceive  that  subdivision  8  is  superseded  by  the  latter  act,  or  that 
the  provisions  of  the  two  are  in  any  respect  inconsistent. 

The  Act  of  1875  provides  that  when  the  suit  presents  a  controversy 
between  citizens  of  different  states  it  may  be  removed  by  either  party  on 
his  petition,  filed  before  or  at  the  term  at  which  the  suit  could  be  first 
tried  and  before  the  trial.  Subdivision  8  provides  that  when  the  suit  is 
between  a  citizen  of  the  state  in  which  it  is  brought  and  a  citizen  of  an- 
other state,  such  citizen  of  the  other  state  may  remove  it  on  petition  filed 
at  any  time  before  the  trial  or  final  hearing,  it  before  or  at  the  time  he 
files  the  petition  he  makes  his  affidavit  of  ^^  prejudice  or  local  influence*"' 

Taking  the  provisions  together  it  follows :  — 
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First.  That  no  citizen  of  a  state  in  which  a  suit  is  brought  can  remove 
it  except  on  petition  filed  before  or  at  the  term  the  suit  might  first  be 
tried. 

Second.  That  when  the  suit  is  between  citizens  of  different  states, 
neither  of  whom  is  a  citizen  of  the  state  in  which  the  suit  is  brought, 
neither  party  can  remore  it  except  on  petition  filed  before  or  at  the  term 
the  suit  might  be  first  tried. 

Third.  But  when  the  suit  is  between  a  citizen  of  the  state  in  which  it 
is  brought  and  a  citizen  of  another  state,  the  latter  may  remove  it  on  pe- 
tition med  at  any  time  before  the  trial  or  final  hearing,  if  before  or  at  the 
time  he  files  his  petition  he  makes  an  affidavit  of  ^^  prejudice  or  local  in- 
fluence." 

The  first  and  second  propositions  are  founded  on  the  Act  of  1875,  and 
the  third  on  subdivision  8,  and  thus  reading  the  provisions  of  these  stat- 
utes, they  seem  to  me  entirely  consistent ;  nay,  it  appears  that  the  failure 
ot  the  Act  of  1875  to  repeal  subdivision  3  was  suggested  by  sound  policy. 

In  a  suit  between  citizens  of  different  states,  when  neither  party  is  a 
citizen  of  the  state  in  which  the  suit  is  brought,  there  is  no  ground  for  in- 
vesting either  party  with  more  than  his  strict  right  of  removal.  There 
is  no  ground  for  supposing  that  '^  prejudice  or  local  influence  '*  will  affect 
one  party  more  than  the  other,  and  therefore  no  ground  of  extending  the 
time  of  his  application  beyond  an  early  stage  in  the  cause.  So  when  the 
suit  is  between  a  citizen  of  the  state  in  which  it  is  brought  and  a  citizen 
of  another  state,  there  is  no  ground  for  supposing  that  ^^  prejudice  or  local 
influence"  will  operate  against  the  former,  and  therefore  there  is  no 
CTOund  for  extending  the  term  of  his  application ;  but  when  the  suit  is 
between  a  citizen  of  the  stat&  in  which  it  is  brought  and  a  citizen  of  an- 
other state,  there  may  be  many  instances  where  ^^  prejudice  or  local  influ- 
ence "  may  prevent  justice  being  done  the  latter.  This  prejudice  or  local 
influence  may  not  exist  in  the  first  stages  of  the  cause,  or,  if  it  existed,  it 
may  not  then  be  discovered.     It  may  be  subsequently  developed. 

There  seems,  then,  to  be  the  most  substantial  reason  for  allowing  such 
citizen  of  another  state  to  remove  a  suit  at  any  stage  before  trial  or  final 
hearing,  when  it  appears  that,  owing  to  such  ^'  prejudice  or  local  influ- 
ence," he  cannot  obtain  justice  in  the  state  court. 

He're  I  might  rest  the  ailment,  but  I  think  it  possible  to  make  the 
demonstration  still  more  complete.  Subdivisions  1  and  3  of  section  639, 
and  the  Act  of  1875,  all  authorized  the  removal  of  a  suit  on  the  peti- 
tion of  the  defendant  when  the  suit  is  by  a  citizen  of  the  state  in  which 
it  is  brought  against  a  citizen  of  another  state.  Of  course  I  know  that 
subdivision  8  also  authorizes  the  removal  of  such  a  suit  on  the  petition  of 
the  plaintiff  when  he  is  not  a  citizen  of  the  state  in  which  the  suit  is 
brought,  and  that  the  Act  of  1875  not  only  authorizes  the  removal  of  such 
suits,  but  of  all  suits  between  citizens  of  different  states  at  the  instance  of 
either  party.  But  as  I  wish  to  compare  the  provisions  which  relate  to 
the  same  character  of  suit,  and  to  a  removal  demanded  by  the  same  party, 
I  omit  all  reference  to  the  provisions  of  subdivision  3  and  the  Act  of  1875, 
which  relate  to  a  removal  on  the  application  of  the  plaintiff ;  and  I  also 
omit  all  reference  to  the  provisions  of  the  Act  of  1875,  which  authorize  a 
removal  in  any  suit  between  citizens  of  different  states,  though  neither 
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party  is  a  citizen  of  the  state  wherein  the  suit  is  brought.  I  omit  them 
because  their  presence  only  obscures  the  inquiry  by  diverting  the  atten- 
tion from  the  true  question,  namely,  the  consistency  or  inconsistency  be- 
tween subdivisions  1  and  3,  and  the  Act  of  1875,  as  they  all  relate  to  a 
suit  of  the  same  character  ;  that  is,  to  a  suit  by  a  citizen  of  the  state  in 
which  it  is  brought  against  a  citizen  of  another  state,  and  to  a  removal 
demanded  by  the  same  party. 

I  repeat,  then,  that  subdivisions  1  and  8  and  the  Act  of  1875  all  au- 
thorize the  defendant  to  demand  a  removal  in  a  suit  by  a  citizen  of  the 
state  in  which  the  suit  is  brought  against  a  citizen  of  another  state. 

By  subdivision  1  he  may  have  a  removal  on  petition  filed  at  the  time 
he  enters  his  appearance  in  the  state  court. 

By  the  Act  of  1875  he  may  have  it  on  petition  filed  before  or  at  the 
term  the  cause  could  be  first  tried,  and  before  the  trial. 

By  the  third  subdivision  he  may  have  it  on  petition  filed  before  the 
trial  or  final  hearing  of  the  suit,  if,  before  or  at  the  time  of  filing  of  said 
petition,  he  make  and  file  an  affidavit  to  prejudice  or  local  influence. 

It  is  thus  readily  seen  that  the  provision  of  the  Act  of  1875  is  incon- 
sistent with  that  of  subdivision  1.  Each  covers  precisely  the  same  ground, 
and,  of  course,  both  cannot  stand.  But  it  is  just  as  readily  seen  that 
there  is  no  inconsistency  whatever  between  subdivision  8  and  the  Act  of 
1875.  The  one  confines  the  application  to  a  limited  time ;  the  other  ex- 
tends the  time  for  a  good  and  substantial  reason.  Indeed,  it  must  be 
seen  that  there  is  as  perfect  consistency  between  subdivision  8  and  the 
.Act  of  1875  as  between  subdivisions  1  and  8. 

I  have  not  overlooked  the  opposing  argument  founded  on  the  title  and 
the  general  scope  of  the  Act  of  1875.  It  is  entitled  ^^  An  act  to  determine 
the  jurisdiction  of  the  circuit  courts  of  the  United  States,  and  to  regulate 
the  removal  of  causes  from  state  courts,  and  for  other  purposes."  To  de- 
termine the  jurisdiction  of  circuit  courts  seems  to  imply  that  this  act  only 
is  to  be  referred  to  in  order  to  determine  what  the  jurisdiction  of  the 
circuit  courts  is.  ^'  To  regulate  the  removal  of  causes  from  the  state 
courts  "  seems  to  imply  that  in  this  act  only  are  to  be  found  the  rules 
which  govern  the  removal  of  causes.  But  the  title  of  an  act  is  entitled  to 
little  or  no  consideration  in  determining  the  meaning  of  provisions  found 
in  the  body,  and  can  never  work  the,  repeal  of  a  prior  act  by  its  own 
force.  If  the  provisions  of  the  last  act  are  consistent  with  those  of  the 
first,  such  consistent  provisions  remain  in  force,  however  clearly  the  legis- 
lature may  have  indicated,  in  the  title  of  the  last  act,  an  intention  to  re- 
peal the  former. 

•Nor  is  the  argument  founded  on  the  scope  of  the  act  more  forcible. 
Its  scope  is,  indeed,  broad.  It  greatly  enlarges  the  civil  jurisdiction  of 
the  circuit  courts,  but  it  does  not  embrace  the  whole.  It  limits  the  juris- 
diction which  it  confers  to  suits  '^  where  the  matter  in  dispute  exceeds 
five  hundred  dollars,"  but  there  are  several  provisions  of  the  Revised 
Statutes  which  extend  the  jurisdiction  to  suits  involving  less  than  this 
amount.  See  section  629,  subdivisions  10,  11,  12, 16,  and  17.  Nor  can 
it  be  contended  that  it  embraces  all  prior  acts  which  relate  to  the  removal 
of  suits.  See  sects.  640,  641,  648,  Rev.  Stats.  Of  course,  as  it  does  not 
embrace  all  prior  acts  which  confer  jurisdiction  or  authorized  removal  of 
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suits,  and  does  not,  in  terms,  repeal  them,  it  cannot,  under  any  rule  of 
interpretation,,  be  held  to  repeal  them  by  implication. 

At  one  time,  during  the  course  of  this  investigation,  I  was  strongly 
inclined  to  think  that  although  the  Act  of  1875  does  not,  either  in  terms 
or  by  implication,  repeal  all  prior  acts  which  relate  to  the  removal  of  civil 
causes  from  state  courts  to  the  circuit  courts  of  the  United  States,  it 
should  be  held  to  furnish  the  one  rule  for  the  removal  of  all  such  suits 
as  it  authorizes  to  be  removed,  and  thus  to  repeal  all  prior  acts  which 
prescribe  a  different  rule  ;  that  as  it  authoris&es  and  prescribes  a  rule  for 
the  removal  of  all  suits  in  which  there  is  a  controversy  between  citizens  of 
different  states,  it  repeals  by  implication  all  prior  acts  which  relate  to  the 
removal  of  similar  suits;  and  that  as  subdivision  3  does  relate  to  the 
removal  of  a  similar  suit,  —  that  is,  a  suit  between  a  citizen  of  the  state 
wherein  it  is  brought  and  a  citizen  of  another  state,  which  ia  certainly  in- 
cluded in  a  suit  between  citizens  of  different  states,  —  it  is  repealed.  But 
subsequent  reflection  has  satisfied  me  that  this  argument  is  more  specious 
than  sound,  and  that  its  whole  force  is  derived  from  its  omission  to  notice 
the  provision  in  subdivision  3  relating  to  '^  prejudice  or  local  influence," 
whicn  is  nowhere  found  in  the  Act  of  1875. 

It  is  true,  I  suppose,  that  Congress  cannot  authorize  the  removal  of  a 
suit  to  the  circuit  court  of  which  it  cannot  confer  original  jurisdiction  on 
that  court,  and  it  is  true  that  Congress  cannot  confer  jurisdiction  on  the 
circuit  court  to  try  an  ordinary  suit  between  citizens  of  the  same  state  on 
the  ground  of  prejudice  against  one  party  or  of  local  influence  of  the 
other;  but  it  is  also  true  that  within  the  constitutional  limits  of  the  ju- 
risdiction it  may  rest  the  right  of  removal  upon  such  grounds  as  it  deems 
best.  It  may  authorize  none  to  be  removed,  except  on  the  ground  of 
prejudice  in  the  state  tribunal  against  the  party  asking  the  removal  or 
th&  local  influence  of  the  opposite  party,  or  it  may  authorize  the  removal 
of  suits  between  citizens  of  different  states  where  nothing  more  is  shown 
than  different  citizenship  at  one  stage  of  the  proceedings,  and  the  same 
suits  to  be  removed  at  another  stage  when  prejudice,  local  influence,  or 
other  matter  is  shown.  Now,  this  is  precisely  what  is  accomplished  by 
the  joint  operation  of  the  Act  of  1875  and  subdivision  3.  The  former 
requires  the  application  for  the  removal  of  all  suits,  including  a  suit  be- 
tween a  citizen  of  the  state  in  which  it  is  brought  and  a  citizen  of  another 
state,  when  nothing  more  than  different  citizenship  appears,  to  be  made 
before  or  at  the  time  at  which  the  cause  could  1)6  Ant  tried.  The  latter 
allows  the  application  for  the  rpmoval  of  such  a  suit  to  be  made  at  any 
time  before  tnal  or  final  hearing,  when  it  also  appears  that  the  applicant 
is  not  a  citizen  of  the  state  wherein  the  suit  is  broughl,  and  that,  owing 
to  prejudice  or  local  influence,  he  could  not  obtain  justice  in  the  state 
court. 

But  were  the  consistency  between  the  Act  of  1875  and  of  subdivision 
8  less  apparent,  I  should  still  be  constrained,  in  view  of  the  bearing  of 
courts  against  implied  repeals,  to  hold  that  the  latter  is  still  in  force. 

*^  To  repeal  a  statute  by  implication,  there  must  be  such  positive  re- 
pugnancy Detween  the  provisions  of  the  new  law  and  the  old  that  they 
cannot  stand  together  or  be  consistently  reconciled."  Wood  v.  United 
&ate8,  16  Pet.  342 ;  Cool  v.  Smith,  1  Black,  459 ;  UniUd  iStatet  v.  Tynen, 
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11  Wallace,  92 ;  Hartford  t.  United  State%^  8  Cranch,  109 ;  Brown  y. 
Comity  Commissioners^  21  Penn.  27 ;  Brown  y.  Dean^  5  Hill,  221 ;  Bartus^ 
jf  (?.  V.  Fairbaim^  ^e,  8  Howard,  689 ;  Potter's  Dwarris  on  Statutes,  164  ; 
Sedgwick  on  Statute  and  Constitutional  Law,  129. 

In  Wood  y.  United  States^  Mr.  Justice  Story  said :  ^^  There  must  be  s 
positiye  repugnancy  between  the  proyisions  of  the  new  laws  and  those  of 
the  old ;  and  eyen  then,  the  old  law  is  repealed  by  implication  only  pro 
tanto  to  the  extent  of  the  repugnancy." 

In  Cool  y.  Smith,  Mr.  Justice  Swayne,  quoting  Mr.  Sedgwick,  said : 
"  A  repeal  by  implication  is  not  fayored."  **  The  bearing  of  the  courts 
is  against  the  doctrine,  if  it  be  possible  to  reconcile  the  two  acts  of  the  le^ 
islature  together." 

Mr.  Dwarris  says :  **Eyery  affirmatiye  statute  is  a  repeal  of  a  precedent 
affirmatiye  statute  when  its  matter  necessarily  implies  a  negatiye,  but 
only  so  far  as  it  is  clearly  and  indisputably  contradictory  and  contrary  to 
the  former  act  in  the  very  matter  [Foster  case],  and  the  repugnancy  such 
that  the  two  acts  cannot  be  reconciled." 

A  citation  of  these  authorities  was  hardly  necessary  to  support  the 
ailment  in  this  case.  The  proyisions  of  the  Act  of  1875,  and  those  of 
subdiyision  8,  haye  been  shown  to  be  perfectly  consistent.  The  latter, 
therefore,  must  be  held  to  remain  unrepealed  without  inyoking  any  tech- 
nical rule  of  construction,  or  relying  on  the  disfayor  in  which  the  courts 
hold  implied  repeals ;  but  I  haye  not  thought  such  citation  entirely  out 
of  place,  since,  if  doubt  remains  in  the  mind  of  any  one  after  reading 
the  preceding  abstract  decision,  it  must  be  dispelled  on  considering  the 
authorities. 

Let  an  order  be  entered  oyerruling  the  plaintifiTs  motion. 


SX7PRBMB  COUBT  OF  PENNSYLVANIA. 

[Fbbbxjaby,  1877.] 
8tatx7tb  of  limitations.  —  kew  pbomisb  must  be  speoifio. 

'MILLER  V.  BASCHORE. 

Held,  that  the  following:  '*  I  have  receired  a  letter  from  you  some  time  ago,  asking  ol 
me  what  I  intend  doing  with  balance  of  a  note  I  owe  yon;  "  and  after  epeaking  of  an 
arrangement  to  pay  another  creditor,  ^*  and  after  he  is  paid  I  will  pay  you  aU  I  owe 
yon,  and  if  I  can  do  anything  for  you  before  that  time  I  will  do  so.  x  on  need  not 
trouble  yourself  about  me  that  I  wm  not  pay  you,  for  I  expect  to  pay  all  I  owe,''  did 
not  constitute  a  new  promise. 

• 

GoBBON,  J.  The  eyidence  was  not  sufficient  to  relieye  the  claim  of 
the  plaintiff  below  from  the  effect  of  the  statute  of  limitations.  In  order 
to  effect  such  a  result  there  must  be  a  clear  and  definite  acknowledgment 
of  the  debt,  a  specification  of  the  amount  due,  or  a  reference  to  something 
by  which  such  amount  can  be  definitely  and  certainly  ascertained,  and  an 
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unequiyocal  promise  to  pay.  In  the  case  under  consideration  the  ac- 
knowledgment and  undertaking  of  the  defendant  lack  these  essential  char- 
acteristics. He  writes,  *^  I  have  received  a  letter  from  you  some  time  ago 
asking  of  me  what  I  intend  doii^  with  balance  of  a  note  I  owe  you."  In 
this  were  is  nothing  specific  or  definite,  for  it  is  not  stated  what  note  is 
referred  to,  neither  is  the  amount  of  the  balance  indicated.  The  latter 
part  of  this  letter  is  not  less  indefinite ;  for,  after  speaking  of  an  arrange- 
ment to  pay  another  creditor  with  whom  he  had  compromised,  he  says, 
**  and  after  he  is  paid  I  will  pay  you  all  I  owe  you,  and  if  I  can  do  any- 
thing for  you  before  that  time  I  y^lL  do  so.  Tou  need  not  trouble  your- 
self about  me  that  I  will  not  pay  you,  for  I  expect  to  pay  all  I  owe.  If, 
in  Weaver  y.  Weaver,  4  Sm.  152,  the  writing  by  the  debtor  under  an 
account  stated,  ^*  I  agree  to  settle  with  him  for  the  above  balance  and  any 
other  just  claim  between  us,"  was  not  sufficient  to  take  the  claim  out  of 
the  operation  of  the  statute,  much  less  is  the  promise  above  stated.  In 
the  case  cited  the  claim  and  the  amount  were  fixed  beyond  doubt  or  cavil, 
the  fault  occurred  in  the  want  of  a  promise  to  pay  the  sum  thus  fixed ;  for 
the  undertaking  was  not  to  liquidate  the  account  stated,  but  only  to  settle 
that  and  any  other  just  claim  his  creditor  might  have  against  him ;  it  was, 
therefore,  at  best,  but  a  promise  to  pay  what  might  appear  to  be  due  upon 
an  adjustment  of  their  several  accounts.  Applying  the  above  stated  doc- 
trine to  the  case  in  hand,  it  is  found  to  be  utterly  wanting  in  every  ele* 
ment  necessary  to  rescue  it  from  the  grasp  of  the  statute.  The  defendant 
promises  to  pay  a  balance  of  a  note,  but  neither  note  nor  balance  is  stated. 
He  promises  to  pay  what  he  owes,  but  whether  that  is  much  or  little  we 
are  not  informed.  There  is  in  fitct  neither  the  required  certainty  nor 
perspicuity  in  the  evidence  produced  to  break  down  the  defence,  hence 
the  attemj[>t  has  resulted  in  &iilure. 


bufbeme  judicial  goubt  of  massachitsbtts. 

[September,  1876.] 
evidekce.  —  injury  to  mobtgaged  pbbhi8e8. —  damages. 

KING  V.  BANGS. 

In  an  action  brought  by  a  mortgagee  against  one  who  has  injured  the  mortgaffed  property 
by  a  remoral  A  fixtures,  eridence  that  the  mortgagee,  after  the  alleged  injury  and 
before  the  action  was  brought,  under  the  power  in  his  mortgage  sold  the  mortgaged 
premises  for  more  than  enough  to  pay  his  debt  and  all  prior  incumbrances,  is  adnussi- 
ble  in  mitigation  of  damages. 

ToBT  for  breaking  and  entering  the  plaintiff's  close,  and  removing  cer- 
tain fixtures  therefrom.  The  declaration  contained  two  counts.  At  the 
trial  in  the  superior  court,  before  Brigham,  0.  J.,  the  jury  returned  a  ver* 
diet  for  the  plaintiff,  and  a  bill  of  exceptions  was  allowed,  the  material 
parts  of  which  appear  in  the  opinion. 

&.  W.  JPark^  for  the  defendants. 
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cTl  F.  Pickering^  contra. 

Colt,  J.  Both  counts  in  the  plaintiff's  declaration  are  for  trespass  to 
real  estate,  and  allege  the  taking  and  carrying  away  of  the  fixtures  and 
other  parts  of  a  dwelling-house  thereon  standing.  The  plaintiff  at  the 
trial  claimed  to  recover  as  mortgagee  for  the  injury  to  his  security.  The 
defendants  offered  to  show  that  after  the  injury  complained  of,  and  before 
this  action  was  begun,  the  plaintiff,  under  the  power  of  sale  in  his  mort; 
gage,  sold  the  premises  for  more  than  enough  to  pay  his  debt  and  all  prior 
incumbrances,  and  conveyed  the  same  to  the  purchaser.  The  defendants' 
answer  was  a  general  denial,  but  no  question  was  then  made  or  is  now 
made  as  to  the  admissibility  of  the  evidence  under  the  pleadings.  The 
judge  ruled  that  the  measure  of  damages  was  the  actual  amount  of 
the  injury  done  to  the  building,  and  excluded  the  evidence.  We  are 
of  opinion  that  this  evidence  upon  the  questiqn  of  damages  was  improperly 
excluded. 

A  mortgagee,  if  there  is  anything  due  on  his  mortgage,  whether  in  pos- 
session or  not,  may  maintain  an  action  of  tort,  and  recover  the  full  value 
of  fixtures  wrongfully  removed,  on  the  ground  that  his  security  has  been 
therebv  diminished.  Under  our  decisions,  the  right  to  recover  does  not 
depend  on  proof  of  the  insufficiency  of  the  security ;  because,  until  the 
whole  debt  is  paid,  the  mortgagee  has  a  right  to  the  whole  security  pledged, 
and,  if  deprived  of  any  part  of  it,  he  is  entitled  to  full  redress  therefor. 
A  mortgs^r  in  possession  may  also  recover  for  the  same  injury  in  an 
action  of  trespass,  by  way  of  aggravation.  It  does  not  follow  however, 
that  the  defendant  is  compelled  to  pay  full  damages  to  each  successively, 
because  he  may  escape  the  claim  of  the  latter  by  showing  that  he  has 
settled  with  one  having  superior  right ;  and,  satisfaction  so  made,  dis- 
charges the  claims  of  all.  When  the  action  is  trespass  for  a  breach  of  the 
close,  damages  for  the  removal  of  the  fixtures  are  incidental  to  the  action 
and  separable  from  it.  But,  in  whatever  form  recovered,  they  arise  out 
of  and  pertain  to  the  estate,  and,  when  recovered  by  a  mortgagee,  must  be 
applied  by  him  in  payment  of  the  mortgage  debt.  It  was  accordingly 
held  in  (tooding  v.  Shea^  103  Mass.  360,  that  a  mortgagee  could  recover 
the  full  amount  of  the  damages  caused  to  the  estate  by  the  removal  of  the 
fixtures,  without  regard  to  the  sufficiency  of  the  security,  and  although 
the  mortgagor  in  possession  had  sued  tibe  defendant  for  the  same  acts. 
See,  also,  Byrom  v.  Chapin^  113  Mass.  308.  The  rule  which  prevails  in 
New  York  is  otherwise,  and  the  plaintiff  is  required  in  such  case  to  show 
the  insufficiency  of  the  security.  Lane  v.  Sitchcocky  14  Johns.  213; 
Q-ardner  v.  Seartty  3  Denio,  232. 

In  the  case  at  bar,  evidence  of  the  payment  of  the  plaintiff's  mortgage 
and  the  termination  of  his  interest  in  the  mortgaged  estate  was  offered  by 
the  defendants.  The  general  rule  is  that  damages  must  be  precisely  com- 
mensurate with  the  injury  which  the  plaintiff  suffers  by  the  act  of  wrong 
at  the  time  it  was  committed ;  but  under  this  rule  the  defendant  is  con- 
stantly permitted  to  give  in  evidence  the  plaintiff's  subsequent  change  of 
relation  to  the  property,  for  the  purpose  of  showing  that  the  damages,  to 
which  he  would  otherwise  have  been  entitled,  have  been  thereby  dimin- 
ished. Thus,  if  he  has  only  a  special  property,  or  a  qualified  interest, 
subject  to  which  the  defendant  has  acquired  title,  and  the  plaintiff  can  be 
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indemnified  by  a  sum  less  than  the  full  value,  that  sum  is  the  measure  of 
damages.  Chamberlin  v.  Shaw^  18  Pick.  278.  So  when  in  trover  the 
property  has  been  restored  to  the  plaintiff  or  been  applied  to  the  pay- 
ment of  his  debts,  or  otherwise  come  to  his  use,  the  fact  may  be  shown 
in  mitigation  of  damages*  Pierce  v.  Benjamin^  14  Pick.  856 ;  Kaley  v. 
Shed^  10  Met.  817;  Squire  v.  Hollenbeck^  9  Pick.  551.  And  in  no  case 
can.a  party  having  a  special  or  qualified  interest  recover  damages  beyond 
the  extent  of  his  interest,  except  as  he  is  trustee,  and  responsible  over  to 
the  general  owner.  Jarvia  v.  liofferSy. 15  Mass.  389.  If  the  plaintiff  were 
permitted  here  to  recover  full  daojages,  he  would  either  hold  the  same 
with  no  responsibility  over,  or  he  would  be  obliged  to  pay  it  over  imme- 
diately to  the  owner  of  the  equity  at  the  time  of  the  injury,  and  who  then 
had  a  right  of  action  for  it.  The  owner  of  the  land  subject  to  the  mort- 
gage is  the  only  one,  on  the  evidence  offered,  who  appears  to  have  suffered 
any  actual  damage  by  the  removal  of  the  fixtures ;  and  there  is  no  rule 
of  law  which  prevents  the  defendant  from  showing  that  fact  in  just  miti- 
gation of  the  plaintiff's  claim  for  damages  at  least. 

Exceptions  sustained. 


RESPONDEAT  SUPERIOR.  —  EMPLOYING  COLLECTING   AGENT,  ETC. 

CASWELL  V.  CROSS. 

One  who  employs  a  finn  of  collecting  agents,  in  response  to  an  advertising  card,  in 
which  they  announce  that  they  will  treat  his  debtors  *^  with  delfcacy,  so  as  not  to  offend 
them,  or  with  such  severity  as  to  show  that  no  trifling  is  intended,"  giving  no  special 
instructions,  authorizes  them  to  use  such  means  as  they  see  fit  to  adopt,  in  the  prose- 
cution of  his  business  for  his  benefit,  and  is  responsible  therefor. 

TOBT  for  an  arrest  and  false  imprisonment.  The  case  was  submitted 
to  the  superior  court,  and,  after  judgment  for  the  defendant,  to  this  court 
on  appeal,  on  an  agreed  statement  of  facts,  in  substance  as  follows :  — 

The  defendant  employed  J.  E.  Cupples  &  Co.  to  collect  a  bill  in  his 
favor  against  the  plaintiff,  amounting  to  twelve  dollars  and  accrued  inter- 
est. Cupples  &  Co.  advertise  and  hold  themselves  out  to  the  public  as  a 
''Law  and  Collection  Bureau,''  and  have  their  place  of  business  on  School 
Street,  in  Boston.  They  are  not  regularly  admitted  attorneys,  but  they 
sue  out  writs  upon  claims  placed  in  their  hands  for  collection,  sometimes 
appearing  in  court  as  the  attorneys  of  record  in  their  cases,  and  sometimes 
using  the  names  of  regularly  admitted  attorneys. 

In  all  courts  in  the  vicinity  of  Boston,  where  they  are  permitted  to  do 
so,  they  enter  their  own  appearance  only,  and  always  retain  the  exclusive 
control  and  management  of  their  cases  in  and  out  of  court,  whenever 
an  attorney's  name  is  entered  of  record.  They  use  the  name  of  a  r^u- 
larly  admitted  attorney  for  the  mere  purpose  of  complying  with  the  rules 
of  court.  In  addition  to  appearing  in  court  in  their  own  cases,  they  ex- 
amine poor  debtors  arrested  by  them,  and  do  the  general  business  of  reg- 
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ular  attorneys,  in  making  writs  and  declarations^  levying  and  collecting 
executions,  &c. 

Upon  the  claim  placed  in  their  hands  by  the  defendant  they  brought  an 
action  against  the  plaintiff  in  the  municipal  court  of  Boston,  using  the 
name  of  a  regularly  admitted  attorney,  and  recovered  judgment  on  Sep- 
tember 1,  1874,  on  default,  for  the  amount  of  $15.12  debt  and  $8.19  costs, 
and  took  out  an  execution  in  favor  of  the  plaintiff  on  said  judgment, 
which  execution  was  duly  returned  in  no  part  satisfied. 

Cupples  &  Co.  then  brought  another  action  upon  said  judgment  in  the 
police  court  of  Charlestown,  and  reqpvered  a  new  judgment,  including 
the  full  amount  of  the  prior  judgment  and  costs.  They  then  took  out 
an  execution  on  this  last  judgment,  with  the  usual  directions  for  the  arrest 
of  the  defendant  in  said  action  ;  and  one  Perkins,  who  was  a  clerk  in  the 
employ  of  Cupples  &  Co.,  and  who  had  the  general  management  of  their 
cases  in  and  out  of  court,  made  an  affidavit  as  required  by  law  for  the 
arrest  of  poor  debtors,  which  affidavit  was  duly  attached  to  said  execu- 
tion. Perkins  then  gave  said  execution  to  an  officer  with  instructions  to 
arrest  the  judgment  debtor.  The  officer  arrested  him ;  he  recognized  with 
surety  to  take  the  oath  for  the  relief  of  poor  debtors,  gave  the  required 
notice,  submitted  himself  to  be  examined,  was  examined  by  Perkins  in 
behalf  of  the  judgment  creditors,  and  was  finally  discharged  from  arrest, 
upon  taking  said  oath. 

The  judgment  upon  which  execution  was  issued,  and  upon  which  the 
plaintiff  was  thus  arrested,  was  for  less  than  twenty  dollars,  excluding  the 
costs  in  that  and  the  prior  action ;  but  this  fact  was  unknown  to  the  plain- 
tiff or  his  attorney  until  after  the  oath  had  been  administered  to  him,  — 
both  judgments  having  been  upon  default  and  without  his  actual  knowl- 
edge. 

The  defendant  gave  Cupples  &  Co.  no  special  instruction  as  to  the  man- 
ner in  which  they  were  to  proceed,  or  the  proceedings  they  were  to  adopt 
in  collecting  said  bills.  He  called  upon  them  in  answer  to  their  adver* 
tising  card  sent  to  him,  which  was  as  follows :  "  Office  of  '  The  New 
England  Collecting  Agency'  for  the  special  collection  of  physicians' 
accounts.  3  School  Street,  Room  15.  Boston,  Mass.,  Dec.  1873.  Sir : 
As  the  close  of  the  year  is  now  at  hand  when  it  is  customary  for  books 
to  be  made  up  and  accounts  sent  out,  we  would  again  direct  your  atten- 
tion to  our  agency  for  the  collection  of  physicians'  accounts.  We  have 
made  complete  arrangements  for  systematically  and  promptly  collecting 
all  such,  throughout  the  city  and  neighborhood.  Every  effort  is  made  to 
trace  parties  who  have  moved,  and  most  energetic  steps  are  taken  to  com- 
pel reluctant  and  dilatory  debtors  to  settle.  Should  you  intrust  us  with 
your  collections  we  shall  take  your  instructions  as  to  the  manner  in  which 
you  wish  your  debtors  treated,  whether  with  delicacy,  so  as  not  to  offend 
them,  or  with  such  severity  as  to  show  that  no  trifling  is  intended.  Our 
terms  are  ten  per  cent,  commission  on  the  amount  we  collect.  Settle- 
ments made  as  often  as  wished.  Yours  obediently,  J.  E.  Cupples  &  Co." 
He  had  no  knowledge  of  the  manner  in  which  they  collected  bills  and 
conducted  their  business,  except  such  as  he  derived  from  this  advertise- 
ment, and  he  had  no  actual  knowledge  of  any  of  the  proceedings  of  Cup- 
ples &  Co.  and  Perkins,  in  trying  to  collect  his  claims  against  the  plaintiff. 
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or  in  making  said  affidavit,  or  in  causing  the  plaintiff  to  be  arrested, 
until  after  the  bringing  of  this  suit.  He  left  with  them  several  other 
claims  against  other  parties  for  collection,  at  the  same  time,  Cupples  & 
Co.  agreeing  with  him  to  m^ke  no  charge  against  him  on  any  of  his 
claims  unless  they  were  successful  in  making  the  collections. 

Upon  the  foregoing  facts,  if  the  plaintiff  was  entitled  to  recover,  a 
default  was  to  be  entered  against  the  defendant,  and  the  case  stand  for 
the  assessment  of  damages  only  ;  otherwise,  judgment  for  the  defendant. 

P.  jET.  Cooneyy  for  the  plaintiff. 

(7.  Tf.  Turnery  contra.  • 

Lord,  J.  It  is  not  necessary  in  this  case  to  consider  whether  the  rela- 
tion of  attorney  and  client  existed  between  Cupples  &  Co.  and  the  de- 
fendant, nor  whether  the  defendant  understood  Cupples  &  Co.  to  hold 
themselves  out  as  attorneys  at  law.  The  card  sent  by  them  to  the  de- 
fendant, which  he  received  and  to  which  he  responded,  contains  ample 
notice  of  the  character  of  the  firm  and  of  the  business  pursued  by  them. 
They  held  themselves  out  as  professional  duns ;  a  character  quite  well 
enough  known.  Their  card  contains  full  notice  of  the  mode  in  which 
they  did  business.  They  announced  that  they  would  act  under  instruc- 
tions ;  that  they  had  modes  of  doing  business,  either  with  delicacy  which 
could  not  offend,  or  with  a  severity  which  indicated  that  there  was  to  be 
no  trifling.  We  think  any  person  who  employs  such  agents  with  such 
knowledge  on  his  part,  giving  no  special  instructions,  authorizes  the  agents 
to  use,  and  becomes  responsible  for  injuries  caused  by  the  use  of,  such 
means  as  they  see  fit  to  adopt  in  the  prosecution  of  his  business  for  his 
benefit,  whether  those  means  be  honorable  and  proper,  or  whether  resort 
is  had  to  insolence  and  insult,  or  to  misuse  or  abuse  of  legal  process. 
They  are  his  servants  to  do  his  work  in  their  own  manner,  though  that 
manner  may  be  unjustifiable  or  illegal.  This  view  of  the  case  renders  it 
unnecessary  to  inquire  whether  the  mere  fact  that  the  present  defend- 
ant was  the  plaintiff  in  the  proceedings  against  Caswell,  and  that  the 
execution  upon  which  Caswell  was  arrested  was  in  his  name  and  prose- 
cuted for  his  benefit,  would  be  of  itself  sufficient  to  hold  the  defendant 
responsible  for  the  illegal  arrest  and  imprisonment  of  the  plaintiff.  Upon 
the  agreed  statement,  therefore,  the  defendant  is  to  be  defaulted,  and  the 
case  is  to  stand  for  A99e99ment  of  damageB,    - 
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SX7PBEME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

(To  appear  in  121  Mass.) 

CRIMINAL    LAW. — POWER    OP    LEGISLATURE    IN    RESPECT  OF    GRAND 
JURY.  —  EVIDENCE,  —  INDICTMENT,  —  PLEADING,   ETC. 

COMMONWEALTH  v.  BROWN. 

• 

The  provisions  of  the  Gen.  Sts.  c.  132,  as  to  the  selecting  and  drawing  of  jurors,  are 
wittiia  the  constitutional  authority  of  the  legislature. 

The  St.  of  1875,  c.  6,  providing  that  the  grand  jurors,  empanelled  at  a  certain  term  of 
the  superior  court,  for  the  county  of  Suffolk,  and  who  were  citizens  of  the  class 
qualified  by  the  general  laws  to  serve  as  grand  jurors,  **  shall  for  all  purposes  be 
deemed  and  held  to  be  the  grand  jury  of  said  county,  duly  and  legally  drawn,  sum- 
moned, returned,  and  empanelled,''  until  a  certain  time,  **  notwithstanding  any  irreg- 
ularity in  any  writ  of  venire  faciaSj  or  in  the  drawing,  summoning,  returning,  and 
empanelling  of  said  grand  jurors,''  is  constitutional  as  to  indictments  found  by  said 
grand  jurors  after  its  passage. 

If  a  bad  plea  in  bar  in  a  criminal  proceeding,  which  presents  merely  a  question  of  law, 
is  submitted  to  a  jury,  and,  after  a  verdict  thereon  for  the  commonwealth,  overruled 
by  the  judge,  the  defendant  has  no  ground  of  exception  to  the  order  submitting  the 
question  to  the  jury,  6t  to  the  rulings  at  the  trial  of  the  plea. 

Upon  the  trial  oi  an  indictment  for  an  Ulegal  operation  upon  a  woman,  with  intent  to 
procure  a  miscarriage,  an  officer  was  permitted  to  testify  that  he  took  the  defendant, 
after  his  arrest,  into  the  presence  of  the  woman,  and  asKed  her  if  the  defendant  per- 
formed an  operation  upon  her ;  tiiat  the  woman  said  he  did ;  that  the  defendant 
asked  the  woman  if  she  had  been  operated  on  previously  by  any  other  person  ;  that 
the  woman  said,  *^  No,  she  came  there  to  be  operated  on  to  get  rid  of  a  child."  Held, 
that  the  evidence  was  admissible. 

Upon  the  trial  of  an  indictment  for  an  illegal  operation  upon  a  woman,  with  intent  to 

Srocure  a  miscarriage,  certain  surgical  instruments  and  a  speculum  chair,  found  in  the 
efendant's  house,  were  exhibited  to  the  jury.  There  was  evidence  that  the  chair 
had  been  used  in  performing  the  operation,  and  medical  experts  were  allowed  to  tes- 
tify that  the  surgical  instruments  were  adapted  to  producing  abortions,  although  none 
of  them  could  be  said  to  be  so  exactly  designed  for  such  use  as  not  to  be  appropriate 
also  for  use  in  lawful  acts  of  surgery.  Held,  the  defendant  had  no  ground  of  excep- 
tion to  the  admission  of  this  evidence. 

Medical  books  cannot  be  read  in  evidence  to  the  jury. 

No  exception  lies  to  the  refusal  of  the  judge  presiding  at  the  trial  of  a  criminal  case,  to 
give  instructions  as  to  matters  of  fact. 

No  exception  lies  to  a  refusal  to  instruct  the  jury  in  the  precise  words  requested,  if  the 
instruction  is  given  in  substance. 

Upon  the  trial  of  an  indictment  for  an  illegal  operation,  with  intent  to  procure  a  mis- 
carriage of  a  woman  who  had  applied  to  the  defendant  for  that  purpose,  the  woman 
testified  as  a  witness,  and  the  defendant  requested  an  instruction  that,  though  she 
were  not  to  be  considered  as  an  accomplice,  the  jury  were  to  take  her  statements  ^*  with 
CTeat  circumspection  and  caution  and  discredit."  This  was  refused ;  but  the  judge 
instructed  the  jury  that  the  fact  that  the  witness  was  implicated  in  the  alleged  acts  of 
the  defendant  might  be  considered  as  affecting  her  credibility  and  the  weight  of  her 
testimony.     Held,  that  the  defendant  had  no  ground  of  .exception. 

An  indictment  under  the  Gen.  Sts.  c.  165,  §  9,  alleged  that  A.  B.,  at  a  time  and  place 
named,  *^  with  force  and  arms,  did  unlawfully  use  a  certain  instrument,  a  more  par- 
ticular description  of  which  is  to  said  jurors  unknown,  by  then  and  there  forcing  and 
thrusting  said  instrument  into  the  body  and  womb  of  one  C.  D.,  being  then  and  there 
pregnant  with  child,  with  the  intent  of  him,  said  A.  B.,  thereby  then  and  there  to 
procure  the  miscarriage  of  the  said  CD.,"  and  concluded  in  the  usual  form.  Held, 
that  the  indictment  was  sufficient. 
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An  indictment  may  contain  two  or  more  counts  alleging  distinct  offences,  if  they  are 
of  the  same  general  description,  and  the  mode  of  tnal  and  the  nature  of  the  punish- 
'    ment  are  the  same. 

Indictment  in  i^  counta.  The  first  count  alleged  that  David  R. 
Brown,  on  December  1,  1874,  at  Boston,  "  with  force  and  arms,  did  un- 
lawfully use  a  certain  instrument,  a  more  particular  description  of  which 
is  to  the  said  jurors  unknown,  by  then  and  there  forcing  and  thrusting 
said  instrument  into  the  body  and  womb  of  one  Ann  Powers,  otherwise 
called  Emma  L.  Smith,  she,  the  said  Powers,  otherwise  called  Smith,  be- 
ing then  and  there  pregnant  with  child,  with  the  intent  of  him,  said 
Brown,  thereby  then  and  there  to  procure  the  miscarriage  of  the  said 
Powers,  otherwise  called  Smith ;  against  the  peace  of  said  commonwealth 
and  the  form  of  the  statute  in  such  case  made  and  provided." 

The  fourth  count  alleged  that  the  defendant,  on  December  10, 1874,  at 
Boston,  ^^  with  force  and  arms,  did  unlawfully  use  a  certain  instrument,  a 
more  particular  description  of  which  is  to  the  said  jurors  unknown,  by 
then  and  there  forcing  and  thrusting  said  instrument  into  the  body  and 
womb  of  one  Frances  Ordway,  otherwise  called  Frances  A.  Chase,  she, 
the  said  Frances,  being  then  and  there  pregnant  with  child,  with  the 
intent  of  him,  said  Brown,  thereby  then  and  there  to  procure  the  mis- 
carriage of  her,  the  said  Frances ;  against  the  peace  of  said  common- 
wealth and  the  form  of  the  statute  in  such  case  made  and  provided." 

The  indictment  was  found  by  the  grand  jury  empanelled  at  January 
term,  1875,  of  the  superior  court,  to  serve  for  six  months^  and  was  returned 
into  court  on  February  6,  1876.  On  the  first  day  of  February  term, 
before  the  grand  jury  had  proceeded  to  the  transaction  of  any  business, 
and  again,  upon  being  called  upon  to  plead' to  the  indictment,  the  defend- 
ant filed  a  ^^  special  plea  to  the  array  of  the  grand  jury,"  alleging  that 
they  were  not  impartially  drawn  from  the  whole  body  of  adult  male  cit- 
izens of  the  county ;  that  divers  competent  citizens  were  arbitrarily  and 
illegally  omitted  from  the  list ;  and  that  they  were  not  duly  summoned 
and  returned ;  and  setting  forth  more  particularly  the  grounds  of  objec- 
tion. The  district  attorney  filed  a  replication  to  this  plea,  traversing  the 
allegations  thereof,  and  setting  up  the  St.  of  1875,  c.  5. 

Before  the  empanelling  of  a  jury  for  the  trial  of  this  plea,  the  defendant 
tendered  a  similar  ^'special  plea  to  the  array  of  the  petit  jury,"  which 
Brigham,  G.  J.,  overruled,  without  calling  upon  the  district  attorney  to 
file  a  replication  thereto,  and  ordered  the  trial  to  proceed  upon  the  special 
plea  already  filed. 

Upon  such  trial  it  appeared  that  the  venire  for  the  grand  jury  was 
issued  in  due  form  ;  that  the  jury  list  had  been  prepared  by  the  mayor 
and  aldermen  by  placing  thereon  such  persons  as  they  thought  to  be 
qualified  to  serve ;  that  the  mayor  and  aldermen,  acting  together  with 
tiie  city  clerk,  drew  from  the  box  the  names  of  twenty-two  persons,  and 
afterwards  of  nine  other  persons,  aild  the  clerk  made  separate  records  of 
the  twenty-two  names  and  of  the  nine  names,  placing  the  latter  in  the 
order  of  their  drawing,  and  delivered  copies  of  both  records,  omitting 
from  the  first  the  name  of  one  whom  he  discovered  by  the  records  of  the 
city  to  have  served  as  a  juror  within  three  years,  to  a  constable,  who  dis- 
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covered  by  the  same  records  that  three  others  of  the  twenty-two  were 
exempt  by  law  by  reason  of  their  employments,  and  summoned  the  re- 
maining eighteen  of  the  twenty-two,  and  four  of  the  nine,  and  those  so 
summoned  were  returned  and  served  as  grand  jurors.  The  further  par- 
ticulars of  the  mode  of  drawing,  summoning,  and  returning  these  jurors 
are  not  material  to  be  set  forth. 

The  judge  instructed  the  jury  that  the  grand  jury  was  a  legal  body, 
and  the  indictment  lawfully  presented.  The  jurv  returned  a  verdict  for 
the  commonwealth  ;  the  defendant  allied  exceptions  to  the  rulings  afore- 
said, and  to  other  rulings  at  that  trial,  which  it  is  unnecessary  to  state ; 
and  the  case  was  continued  to  March  term,  1875. 

At  that  term,  before  the  jury  were  empanelled,  the  defendant  filed  a 
motion  to  quash  the  indictment  on  the  ground  that  '^  there  is  charged 
therein  no  legal  offence  legally,  specifically,  and  formally  set  forth,  and 
the  same  is  uncertain  and  insufficient."  Brigham,  C.  J.,  overruled  the 
motion.  The  defendant  then  pleaded  not  guilty,  and  was  tried,  and 
found  guilty  on  the  first  and  fourth  counts  of  the  indictment,  and  not 
guilty  upon  the  other  counts ;  and  a  bill  of  exceptions  in  substance  as 
follows  was  allowed :  — 

Emma  L.  Smith,  called  by  the  government,  testified  that  on  August 
5,  1874,  she  saw  the  defendant  at  his  office  on  Howard  Street,  in  Boston, 
and  consulted  him  as  to  her  condition,  and  was  thereupon  told  by  him 
that  she  was  either  pregnant  or  had  a  tumor,  and  that  his  price  for  re- 
lieving her,  by  medicine,  would  be  $25,  or  by  an  operation,  $50 ;  that  the 
witness  expressed  her  wish  to  take  medicine  for  her  relief,  and,  there- 
upon, received  from  the  defendant  a  half  package  of  medicine,  for  which 
she  paid  him  $18 ;  that  the  witness  used  this  medicine  as  directed  by  de- 
fendant, without  relief,  and  received,  afterwards,  more  medicine  from  the 
defendant,  for  which  she  paid  him  $6,  which  she  used  without  effect,  and 
so  subsequently  stated  to  defendant,  who  thereupon  advised  her  to  submit 
to  an  operation  by  him,  and  exhibited  to  her  instruments  for  operating  on 
pregnant  women,  one  of  which,  a  steel  instrument,  he  told  her  would 
throw  her  into  labor  in  a  few  hours,  and  the  other,  a  rubber  instrument, 
with  a  syringe  attached,  which  he  told  her  might  not  operate  for  twenty- 
four  hours  or  longer ;  that  subsequently  the  defendant  introduced  into 
her  person  and  to  her  womb,  an  instrument,  which  the  witness  did  not 
see,  causing  her  pain ;  that  this  operation  was  performed  in  a  room  she 
believed  to  be  the  defendant's  office  ;  and  that,  in  about  three  days  after- 
ward, the  witness,  who  remained  in  the  house  in  which  said  office  was, 
was  delivered  of  a  male  foetus,  which  had  apparently  been  a  living  foetus 
within  a  few  days  of  its  birth. 

Frances  A.  Chase  testified  that  on  or  about  December  10,  1874,  she 
called  at  the  defendant's  office,  on  Howard  Street,  saw  the  defendant,  and 
told  him  she  thought  she  was  four  months  advanced  in  pregnancy,  and 
asked  him  if  he  took  such  cases,  and  the  price ;  that  the  defendant  said 
he  took  such  cases  and  the  price  was  from  $100  to  $500,  his  lowest  price 
$50  ;  that  she  told  him  that  all  she  could  spare  was  $25  ;  and  that  he  then 
told  her  he  sometimes  took  payment  partly  in  cash  and  partly  in  notes,  and 
agreed  to  take  her  case  on  these  terms;  and  thereupon,  two  pcomissory 
notes  were  written  for  her  to  sign ;  and,  on  the  evening  of  the  same  day, 
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she  carried  these  notes  to  defendant,  paid  him  $25,  and  went  into  a  room 
adjoining  his  office,  where  he  caused  her  to  be  placed  in  a  chair  (the  same 
which  was  exhibited  to  the  jury  at  the  trial),  and  made  an  examination 
of  her,  which  caused  her  considerable  pain,  which  the  defendant  assured 
her  would  be  over  in  a  few  seconds ;  and  the  defendant  told  her,  as  he  as^ 
sisted  her  from  the  chair,  that  she  would  be  all  right ;  that  the  witness 
remained  in  said  house  the  following  night,  in  a  room  to  which  the  de- 
fendant introduced  her,  and  also  during  a  week  afterwards,  when  she  was 
delivered  of  a  male  foetus,  which  was  living  before  the  acts  of  the  defend- 
ant upon  the  witness's  person. 

John  F.  Geoi^e,  a  police  officer,  testified  as  follows :  *^  I  am  a  police 
officer  of  Station  3,  and  assisted  in  arresting  the  defendant  about  six 
o'clock  P.  M.,  on  Sunday,  December  13,  1874,  at  house  46^  Howard 
Street,  and  on  the  same  night  took  some  surgical  instruments  —  which  I 
now  exhibit  to  the  jury  —  from  the  drawer  of  a  secretary  from  a  back 
parlor  up  one  flight  of  stairs.  On  the  following  day  I  took  the  defendant 
mto  the  presence  of  Emma  L.  Smith  and  Frances  A.  Chase,  and  asked 
them  in  the  defendant's  hearing  and  presence  if  they  knew  him ;  both 
said  they  knew  him,  one  knew  him  as  Dr.  King,  the  other  knew  him  as 
Dr.  Brown.  I  asked  them  if  he  performed  an  operation  on  them,  and 
they  said  he  did.  The  diafendant  asked  if  they  had  been  operated  on 
previously  by  any  other  person  ;  they  said  No,  they  came  there  to  be 
operated  on  to  get  rid  of  children.  The  instruments  exhibited  are  all,  of 
any  account,  I  found  in  the  secretary ;  I  might  have  left  some  others 
there ;  I  took  only  such  as  I  thought  would  apply  to  this  case,  as  Dr. 
Cilley  suggested ;  there  were  some  small  instruments  there  like  sail- 
needles."  All  this  testimony  of  the  witness  George,  as  well  as  the  exhi- 
bition of  the  surgical  instruments  by  him,  were  excepted  to  by  the  de- 
fendant. 

A  chair,  called  by  some  of  the  witnesses  ^'  a  speculum  chair,"  which 
there  was  evidence  tending  to  prove  was  used  by  the  defendant  in  per- 
forming the  operation  upon  Frances  A.  Chase,  was  brought  into  court 
during  the  trial,  and  it  and  its  mechanism  were  exhibited  to  the  jury, 
against  the  objection  and  exception  of  the  defendant.  The  testimony  of 
two  persons  who  were  physicians  and  surgeons  was  admitted,  against  the 
objection  and  exception  of  the  defendant,  both  of  whom  testified  that 
most  of  the  surgical  instruments  exhibited  were  adapted  to  producing  the 
abortion  of  pregnant  women,  although  none  of  them  could  be  said  to  be 
so  exactly  designed  for  such  use  as  not  to  be  appropriate  also  for  use  in 
necessary  and  lawful  acts  of  surgery. 

The  defendant  testified  in  his  own  behalf  that  the  surgical  instruments 
exhibited  were  none  of  them  adapted  to  use  in  producing  abortion,  and 
were  all  adapted  and  in  common  use  in  lawful  and  necessary  surgical  oper- 
ations. The  defendant  explained  to  the  jury  the  purpose  and  use  of  each 
instrument  and  of  said  speculum  chair,  as  he  testified.  The  defendant  of- 
fered and  asked  permission  to  read*  to  the  jury  books  of  medical  authority 
as  to  any  matter  of  which  medical  experts  might  testify,  and  as  to  the  uses 
of  any  of  the  instruments  exhibited.  The  evidence  of  such  books  was 
rejected  by  the  court,  and  the  defendant  excepted.  The  defendant  testi- 
fied that  he  was  a  graduate  of  the  medical  department  of  Bowdoin  Col- 
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lege,  and  had  practised  medicine  and  surgery  for  from  thirty  to  forty 
years ;  that  the  witness  Emma  L.  Smith,  called  upon  him  to  be  treated 
for  a  tumor  on  the  neck  of  her  womb,  declaring  that  she  did  not  think 
she  was  pregnant,  and  that  the  defendant  examined  and  treated  her 
medicinally  and  surgically  for  a  tumor  discovered  by  him  on  the  neck  of 
her  womb ;  and  that  he  neither  administered  to  her  or  advised  her  to  use 
any  medicine  which  was  capable  of  producing  any  abortive  e£fect,  or,  by 
the  use  of  any  sux^cal  instrument,  did  any  act  lor  the  purpose  of  pro- 
ducing or  tending  to  produce  an  abortion.  The  defendant  also  testified 
that  the  witness,  Frances  A.  Chase,  came  to  his  office,  in  company  with  a 
man,  who  stated  to  the  defendant  that  this  woman  had  been  operate  on 
by  a  midwife  to  procure  an  abortion,  and  that  the  defendant  undertook, 
at  the  request  of  this  man,  to  treat  said  Chase,  medicinally  and  surgically, 
to  relieve  her  of  a  dead  foetus  in  her  womb,  and  of  the  maladies  incident 
to  her  condition,  when  the  defendant  saw  her  for  the  first  time  ;  that  the 
defendant  examined  and  treated  and  operated  upon  the  said  Chase,  ex- 
clusively for  the  discovery  of  a  dead  foetus  in  her  womb,  and  its  removal, 
and  the  cure  of  maladies  incident  to  the  death  of  that  foetus,  and  denied 
any  unlawful  or^  criminal  act  in  relation  to  her  for  the  purpose  of  causing 
or  having  any  tendency  to  cause  abortion  of  a  living  foetus.  The  defend- 
ant also  put  in  testimony  tending  to  contradict  the  testimony  of  George, 
the  policeman. 

The  defendant  submitted  thirty  requests  for  instructions  to  the  jury, 
of  which  eleven  were  given ;  and  the  others  are  sufficiently  stated  in  the 
opinion,  except  the  following :  — 

^^  20.  That  an  operation  for  the  removal  of  the  tumor  alone,  although 
produced  by  the  defendant,  will  not  enable  the  jury  to  convict  the  de- 
fendant upon  this  indictment. 

^^  25.  That  under  the  first  count,  if  it  is  doubtful  whether  abortion  was 
produced  or  attempted  by  instruments  or  other  means  used  for  procuring 
abortion,  without  lawful  justification,  then  the  defendant  is  not  guilty. 

"  29.  That,  although  the  two  women  are  by  law  not  to  be  considered 
or  treated  as  accomplices,  still  the  jury  are  to  take  their  statements  with 
great  circumspection  and  caution  and  discredit." 

The  judge  also  instructed  the  jury  as  follows :  ''  As  by  the  defendant's 
testimony  it  is  confessed  that  he  inserted  into  the  bodies  of  each  of  the 
women  named  an  instrument,  which  does  not  appear  to  have  been  known 
to  the  grand  jury  who  found  the  indictment,  on  December  10th  and  on 
December  11th  last,  at  Boston,  the  only  practical  questions  to  be  consid- 
ered by  the  jury  in  relation  to  the  first  and  foutth  counts  are,  first, 
whether,  at  the  time  when  this  instrument  was  inserted  into  their  bodies 
by  defendant,  the  women  were  pregnant  with  child  ;  and  second,  whether 
thiq  instrument  was  thus  inserted  into  the  bodies  of  these,  women  unlaw- 
fully, that  is  to  say,  without  justification  in  law.  As  to  these  two  ques- 
tions, the  jury  are  instructed  that  the  allegations  of  the  indictment,  that 
an  instrument  was  forced  and  thrust  into  the  bodies  of  these  women,  are 
substantially  and  sufficiently  proved  by  evidence  that  such  instrument 
was  inserted  into  their  bodies  by  any  degree  of  mechanical  force. 

^^  As  to  the  first  question,  the  jury  are  instructed  that  the  proof  on  the 
part  of  the  prosecution  must  be,  that  at  the  time  of  the  defendant's  acts 
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upon  the  bodies  of  said  Ann  Powers  and  said  Frances  Ordway,  they  were 
pregnant  with  children  which  had  vitality,  so  that  in  the  course  of  nature 
they  could  mature  into  living  children.  The  statute  is  intended  to  pre- 
vent and  punish  the  destroying  of  embryo  human  life,  the  germs  of  hu- 
man life  before  birth  in  the  course  of  nature,  and  would  not  apply  to 
acts  to  procure  the  miscarriage  of  a  woman  having  a  dead  foetus  in  her 
womb. 

"  As  to  the  second  question,  affecting  the  lawfulness  of  the  defendant's 
acts,  the  jury  are  instructed  that  a  physician  may  lawfully  procure  the 
miscarriage  of  a  woman  pregnant  with  child,  by  any  means  appropriate 
and  reasonable  for  that  purpose,  directly  or  indirectly  applied,  if  in  so 
doing  he  acts  in  good  faith  for  the  preservation  of  the  life  or  health  of 
such  pregnant  woman.  The  justification  of  a  physician  thus  acting  must 
depend  upon  his  exercising  his  best  skill  and  judgment,  and  in  the  hon- 
est belief  that  his  acts  directly  applied  to  produce  a  miscarriage,  or  ap- 
plied to  the  treatment  of  a  disease  so  as  to  involve  a  miscarriage,  as  a 
not  unusual  incident  of  such  treatment,  are  necessary  to  save  such  preg- 
nant woman  from  great  peril  to  her  life  or  health.  Acts  for  the  purpose 
of  procuring  the  miscarriage  of  a  woman  pregnant  with,  child,  to  be  un- 
lawiEul,  need  not  be  done  in  a  spirit  of  wanton  cruelty  or  wicked  revenge  ; 
but  would  be  unlawful  if  done  from  any  wicked,  base,  or  sordid  motive, 
offensive  to  good  morals  or  injurious  to  society.  Such  acts  would  be  none 
the  less  unjustifiable  because  done  by  the  consent  or  upon  the  solicitation 
of  the  pregnant  woman  whose  miscarriage  was  attempted  to  be  procured, 
or  because  done  to  screen  such  a  woman  from  exposure  or  disgrace,  or  for 
gain  or  reward. 

'*  The  possession  by  a  physician  of  surgical  instruments  adapted  to  use 
in  procuring  the  miscarriage  of  pregnant  women  would  be  explained  con- 
sistently with  that  physician's  innocence  of  any  intention  to  use  them  for 
unlawfully  procuring  miscarriages,  if  they  were  instruments  also  adapted 
equally  to  other  and  legitimate  uses  in  surgery  or  midwifery,  unless  their 
extraordinary  number  and  variety  was  in  more  than  ordinary  proportion 
to  the  whole  number  and  variety  of  surgical  instruments  possessed  by  him, 
or  the  exigencies  of  his  practice  furnished  him  occasions  for  using ;  but 
the  significance  as  evidence,  of  the  possession  of  any  number  or  variety  of 
surgical  instruments  adapted  especially  to  procuring  miscarriage  of  preg- 
nant women,  would  more  or  less  depend  upon  circumstances,  usual  or  un- 
usual, ordinary  or  extraordinary,  attending  the  mode  of  their  possession 
and  keeping,  and  the  exigencies  of  such  physician's  practice. 

"  Inasmuch  as  Ann  Powers  and  Frances  Ordway,  by  their  solicitation 
of  or  consent  to  the  acts  of  defendant,  alleged  to  be  unlawful,  were  sever- 
ally implicated  in  these  acts,  and  their  unlawful  and  criminal  character, 
that  fact  may  justly  be  considered  by  the  jury  as  affecting  their  credibil- 
ity as  witnesses  and  the  force  and  weight  of  their  testimony." 

After  verdict,  the  defendant  filed  a  motion  in  arrest  of  judgment  for 
the  same  reason  assigned  in  the  motion  to  quash  the  indictment.  This 
motion  was  overruled ;  and  the  defendant  alleged  exceptions. 

The  court  directed  the  objections  to  the  grand  jury  to  be  first  argued. 

6?.  TF.  Searhy  for  the  defendant. 

W.  O.  Lorinffy  Assistant  Attorney  General  ((7.  JB.  2Vatw,  Attorney 
General,  with  him),  for  the  commonwealth. 
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Gray,  C.  J.  The  court  has  no  doubt  that  the  provisions  of  the  Gen. 
Sts.  c.  132)  as  to  the  drawing  and  selecting  of  jurors,  are  within  the  con- 
stitutional authority  of  the  legislature.  Both  before  and  since  the  adop- 
tion of  the  Constitution  of  the  commonwealth,  the  Legislature  of  Massa- 
chusetts has  defined  the  persons  who  should  constitute  the  class  from 
which  jurors  should  be  taken,  and  has  authorized  the  list  to  be  made  up 
of  such  persons  as  the  municipal  authorities  should  select  from  that  class. 
Anc.  Chart.  144,  221,  282,  832;  Sts.  1784,  cc.  4,  7 ;  1793,  c.  63;  1802,  c. 
92 ;  1807,  c.  140 ;  1812,  c.  141 ;  Rev.  Sts.  c.  95 ;  6  Dane  Ab.  227-230 ; 
Commonwealth  v.  Smithy  9  Mass.  107 ;  Page  v.  Danveriy  7  Met.  326. 
And  see  U.  S.  Sts.  1789,  c.  20,  §  29 ;  1800,  c.  61 ;  U.  S.  Rev.  Sts.  §  800 ; 
United  States  v.  Dow^  Taney,  84,  36 ;  Clinton  v.  Englebrecht^  13  Wall. 
434,444. 

The  grand  jury  by  which  this  indictment  was  found  was  empanelled  at 
January  term,  1875,  of  the  superior  court,  to  serve  for  six  months ;  the 
venire  issued  by  the  clerk  of  the  court  was  in  due  form ;  and  the  persons 
who  constituted  this  grand  jury  were  qualified  by  law  to  serve  as  grand 
jurors.  Gen.  Sts.  c.  171,  §§  1-3.  The  special  objections  made  by  the 
defendant  to  the  constitution  of  this  grand  jury  are  based  upon  errors  in 
the  mode  of  drawing,  summoning,  and  returning  them. 

But  by  the  St.  of  1875,  c.  5,  which  was  passed  and  took  effect  on  Feb- 
ruary 6,  1875,  it  was  enacted  by  the  legislature  that  the  grand  jurors 
empanelled  at  January  term,  1875,  in  Suffolk  should  ^^  for  all  purposes  be 
deemed  and  held  to  be  the  grand  jury  of  said  county,  duly  and  legally 
drawn,  summoned,  returned,  and  .empanelled  "  for  each  term  within  the 
six  months,  "  notwithstanding  any  irregularity  in  any  writ  of  venire  facias^ 
or  in  the  drawing,  summoning,  returning,  and  empanelling  of  said  grand 
jurors." 

This  indictment  was  presented  to  the  court  after  the  passage  of  this  act. 
The  question  before  us  therefore  is  whether  this  statute  was  constitutional 
BO  far  as  concerned  future  indictments.  The  legislature  might  have  pro- 
vided that  the  grand  jurors  should  be  drawn,  summoned,  and  returned  by 
the  mayor  and  aldermen,  the  city  clerk,  and  the  constable,  in  the  very  way 
which  was  in  fact  followed  in  this  case ;  and  it  was  within  its  constitu- 
tional authority  to  enact  that  citizens  of  the  class  qualified  by  the  general 
laws  to  serve  as  grand  jurors,  and  who  were  in '  attendance  upon  the  court 
as  such,  in  one  or  all  of  the  counties  of  the  commonwealth,  although 
irregularly  drawn,  summoned,  and  returned,  should  constitute  the  grand 
jury  of  the  county  for  the  residue  of  the  usual  period  of  service.  As  ap- 
plied to  indictments  found  after  the  passage  of  the  statute,  the  statute  is 
not  ex  post  facto^  and  is  clearly  within  the  constitutional  power  of  the 
legislature.  Commonwealth  v.  Phillips^  11  Pick.  28 ;  Locke  v.  New  Or- 
leans, 4  Wall.  172 ;  Ghut  v.  State,  9  Wall.  35.  . 

This  case  does  not  require  us  to  consider  whether  this  statute  could  be 
held  to  be  within  the  class  of  laws  correcting  mistakes  and  curing  defects 
and  irregularities  in  past  proceedings  of  courts  and  other  public  bodies 
within  their  general  jurisdiction  and  authority,  and  thus  to  make  valid 
indictments  found  before  its  passage.  See  Prov.  Si.  1760  (33  Geo.  II.) 
§  6,  Anc.  Chart.  627 ;  Foster  v.  :Kssex  Bank,  16  Mass.  245,  278 ;  Sim- 
mons V.  Hanover^  23  Pick.  188,  194 ;  Lenny  v.  Mattoon,  2  Allen,  861, 
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877,  384 ;  State  y.  Doherty^  60  Maine,  504 ;  ThomBon  v.  Lee  County^  8 
WaU.  827,  831. 

The  result  is,  that  the  objections  to  the  grand  jury  by  which  this  in- 
dictment was  found  cannot  be  sustained,  and  that,  upon  the  other  points 
stated  in  the  exceptions,  the  case  must  stand  for        further  argument. 

The  case  was  submitted  on  briefs,  on  the  remaining  questions,  to  the 
whole  court,  in  June,  1876. 

Q-.  W.  Searle^  for  the  defendant. 

C.  It.  Train^  Attorney  General,  ^  TT.  C.  Loring^  Assistant  Attorney 
General,  for  the  commonwealth. 

Morton,  J.  It  is  settled  by  the  former  decision  in  this  case  that  the 
St.  of  1875,  c.  5,  cured  any  defects  which  may  have  existed  in  the  draw- 
ing, summoning,  returning,  and  empanelling  of  the  grand  jury  who  found 
the  indictment  against  the  defendant,  and  that,  therefore,  the  facts  alleged 
in  the  defendant's  special  plea  furnished  no  cause  for  challenging  the  array 
of  the  grand  jury.  The  superior  court  might  and  should  have  overruled 
the  special  plea  as  matter  of  law.  Commonwealth  v.  Lannan^  18  Allen, 
563.  There  were  no  material  facts  to  be  submitted  to  a  jury  or  other 
body  of  triers. 

But  the  error  of  the  presiding  justice,  in  submitting  the  special  plea 
to  a  jury,  was  immaterial.  It  has  been  repeatedly  held  that,  where  a 
question  of  law  is  erroneously  submitted  to  a  jury,  if  the  jury  decide  it 
rightly  neither  party  has  any  ground  of  exception,  because  he  is  not  ag- 
meved.  Bicker  v.  Cutter^  8  Gray,  248  ;  Krebs  v.  Oliver ^  12  Gray,  289 ; 
omith  V.  Faulkner^  12  Gray,  251.  For  the  same  reason,  if  there  were  any 
erroneous  rulings  in  the  trial  of  the  defendant's  special  plea  before  the 
petit  jury,  he  has  no  ground  of  complaint,  because  he  was  not  in  any  man- 
ner prejudiced  thereby.  As  the  whole  proceedings  in  that  trial  were 
immaterial,  and  the  final  ruling  of  the  court  overruling  the  special  plea 
was  correct  as  matter  of  law,  it  is  not  necessary  to  consider  whether  the 
several  ruUngs  of  the  superior  court  during  such  trial  were  correct,  be- 
cause the  defendant  was  not  aggrieved,  or  his  rights  affected  by  them* 

At  the  term  next  after  that  in  which  his  special  plea  was  overruled,  the 
defendant  was  tried  upon  the  merits  before  another  jury  to  which  no  ob- 
jection was  made,  and  during  the  trial  he  alleged  numerous  exceptions, 
which  remain  to  be  considered. 

1.  The  admission  of  the  statements  of  Emma  L.  Smith  and  Frances  A. 
Chase,  made  in  the  presence  and  hearing  of  the  defendcmt,  was  proper. 
The  rule  is,  that  a  statement  made  in  the  presence  of  a  defendant,  to 
which  no  i:eply  is  made,  is  not  admissible  against  him,  unless  it  appears 
that  he  was  at  liberty  to  make  a  reply,  and  that  the  statement  was  made 
by  such  person  and  under  such  circumstances  as  naturally  to  call  for  a 
reply,  unless  he  intends  to  admit  it.  But  if  he  makes  a  reply,  wholly  or 
partially  admitting  the  truth  of  the  facts  stated,  both  the  statement  and 
the  reply  are  competent  evidence.  Commonwealth  v.  Kenney^  12  Met. 
285  ;  Commonwealth  v.  Gf-alavan^  9  Allen,  271.  In  this  case,  when  Emma 
L.  Smith  and  Frances  A.  Chase  stated  that  the  defendant  had  performed 
an  operation  on  them,  he  did  not  remain  silent,  but  asked  them  in  reply 
if  they  had  been  previously  operated  upon  by  another  person.    The  jury 
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might  infer  from  this  an  admission  by  him  of  the  truth  of  their  statements. 
The  facts  that  the  defendant  was  under  arrest,  and  was  taken  by  the  officer 
to  their  presence,  do  not  destroy  the  competency  of  the  evidence.  It  fol- 
lows that  the  court  properly  refused  the  seventh  and  thirtieth  prayers  for 
instructions. 

2.  The  ^^  speculum  chair,"  and  other  surgical  instruments  adapted  to 
use  in  producing  abortion,  found  in  the  possession  of  the  defendant,  were 
properly  put  in  evidence,  for  the  same  reasons  that,  upon  a  trial  for  bur> 
glary,  implements  of  burglary  found  in  the  defendant  s  possession  are  ad- 
missible. They  tend  to  show  that  the  defendant  had  the  means  and 
opportunity  to  commit  the  offence  charged.  The  fair  inference  to  be 
drawn  from  the  evidence  was  for  the  jury,  and  it  was  submitted  to  them 
with  proper  instructions.  It  was  clearly  competent  for  medical  experts  to 
testify  that  the  instruments  found  were  adapted  to  produce  abortion,  that 
being  a  matter  within  their  special  experience,  and  beyond  the  range  of 
general  knowledge. 

3.  The  refusal  of  the  court  to  allow  the  defendant  to  read  to  the  jury 
books  of  medical  authorities  was  in  accordance  with  the  well  settled  prao- 
tice  in  this  commonwealth.  Commonwealth  v.  Sturtivant^  117  Mass.  122, 
and  cases  cited. 

4..  The  rulings  of  the  court  refusing  to  give  various  instructions  re- 
quested by  the  defendant  were  correct.  There  was  evidence  tending  to 
prove  all  the  allegations  of  the  first  and  fourth  counts,  upon  which  alone 
the  defendant  was  convicted. 

The  eighth,  ninth,  thirteenth,  fourteenth,  fifteenth,  eighteenth,  twenty- 
second,  twenty-third,  twenty-sixth,  twenty-seventh,  and  twenty-eighth 
prayers  for  instructions  are  requests  to  the  court  to  instruct  the  jury  upon 
matters  of  fact,  and  were  properly  refused. 

The  instructions  requested  in  the  twentieth  and  twenty-fifth  prayers 
were  given  in  substance  by  the  presiding  justice,  who  was  not  bound  to 
adopt  the  precise  words  of  the  defendant.  Brotmi  v.  Peaae^  104  Mass. 
291,  308.  Nor  was  he  required  to  instruct  the  jury  in  the  words  of  the 
twenty-ninth  request,  that  the  testimony  of  the  two  women  who,  at  their 
own  request,  were  operated  upon  by  the  defendant,  was  to  be  taken  with 
*^  great  circumspection  and  caution  and  discredit."  He  properly  left  the 
fact  of  their  complicity  in  an  unlawful  act  to  be  considered  by  the  jury 
"  as  affecting  their  credibility  as  witnesses  and  the  force  and  weight  of 
their  testimony."  It  was  for  the  jury,  and  not  for  the  court,  to  say  how 
far,  under  all  the  circumstances,  they  were  to  be  believed. 

The  instructions  given  contain  no  error  of  law,  and  were  appropriate  to 
the  facts  of  the  case. 

5.  The  motion  to  quash  the  indictment  and  the  motion  in  arrest  of 
judgment  were  properly  overruled.  The  several  counts  allege  with 
certainty  all  the  faicts  which  constitute  the  offence  described  in  the 
statute. 

The  objection  that  the  indictment  is  bad  because  more  than  one  offence 
is  joined  in  it  cannot  be  sustained.  It  is  settled  in  this  commonwealth 
that  several  offences  may  be  charged  in  the  same  indictment  when  they 
are  of  the  same  general  nature,  and  when  the  mode  of  trial  and  the  nature 
of  the  punishment  are  the  same,     Carlton  v.  Commontvealthf  5  Met.  532 ; 
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Booth  T.  Commonwealth^  5  Met.  535 ;  Josslyn  y.  Commonwealthy  6  Met. 
236  ;  Commonwealth  y.  Costello^  120  Mass.  358. 

HxceptionB  overruled. 


BUFEIEME  COURT  OF  BHODE  ISLAND. 

[March,  1877.] 

mortgage. — possession  by  mortgagee  with  assent  op  mort- 
gagor vests  title  without  other  conveyance. 

COOK  V,  CORTHELL. 

Although  a  mortgage  of  personal  property  to  be  subeequentlj  acqah*ed  is  in  itself  in- 
effectual to  vest  in  the  mortgagee  a  lesal  title  to  the  property,  yet  if  after  acqui- 
sition by  the  mortgagor  the  mortgagee  by  delivery  from,  or  by  consent  of,  the  mort- 
gagor, takes  possession  of  the  property  under  the  mortgage  conveyance,  the  title  to 
the  property  both  in  law  and  equity  vests  in  the  mortgagee  without  further  convey- 
ance or  bill  of  sale. 

The  facts  are  stated  in  the  opiuions. 

Lorin  M,  Cook  ^  Nicholas  Van  Slych^  for  plaintiffs. 

-B.  N.  ^  S.  S,  Lapham^  contra. 

DuRPEE,  C.  J.  We  think  it  is  well  settled  that,  though  a  conveyance 
of  personal  property,  to  be  subsequently  acquired,  is  per  se  ineffectual  to 
transfer  the  legal  title  to  the  grantee,  yet,  if  the  grantor  deliyers  the 
property  when  acquired  to  the  grantee  in  fulfilment  of  the  conyeyance,  or 
allows  him  to  take  possessrion  under  the  conyeyance,  the  property  thereupon 
passes  and  yests  according  to  the  terms  of  the  conyeyance  both  at  law  and 
in  equity.  There  is  no  need  of  any  new  conyeyance  or  bill  of  sale ;  for 
the  property,  being  personal,  passes  by  deliyery.  And  there  is  no  need 
of  the  interyention  of  a  court  of  equity  to  treat  the  conyeyance  as  an  ex- 
ecutory contract  and  decree  its  specinc  performance ;  for,  looking  at  it  in 
that  light,  the  contract  is  specifically  performed  by  the  parties  themselyes. 
The  cases  which  recognize  or  sustain  this  yiew  are  numerous.  The  most 
prominent  of  them  are  cited  in  Williams  y.  Brigg%  et  al.  There  was  there- 
fore no  error  in  the  ruling  mainly  relied  on  as  a  ground  for  new  trial. 
And  in  regard  to  the  other  rulings  alleged  to  be  erroneous,  we  do  not 
think  the  petition  discloses  any  sufficient  reason  for  a  new  trial. 

The  petition  assigns  as  a  final  ground  that  the  yerdict  is  against  the 
eyidence.  The  brief  makes  no  point  under  this  head,  and  no  point  was 
made  at  the  hearing.  We  therefore  presume  that  the  petitioner  did  not 
expect  to  have  the  ground  considered. 

A  majority  of  the  court  thinks  a  new  trial  should  be  denied. 

Potter  J.,  dissenting.  This  is  an  action  on  the  case  for  book  account. 
The  writ  was  seryed  January  2, 1874,  by  attaching  certain  goods  and  the 
defendant's  interest  in  a  lease,  and  a  copy  was  leit  with  the  defendant 
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"for  the  purpose  of  notifying  him  of  the  pendency  of  this  suit."     The 
goods  were  advertised  and  sold  under  the  statute. 

The  defendant  pleaded  that  the  property  in  the  goods  was  not  in  the 
defendant ;  that  the  only  service  was  by  attachment  of  said  goods,  spe- 
cially setting  out  a  mortgage  given  by  him  thereon  to  one  Almy,  October 
28,  1872 ;  and  that  on  the  Ist  day  of  January,  1874,  the  said  Almy  took 
possession  thereof  and  was  in  possession  thereof  at  the  time  of  said  pre- 
tended service.     The  plain  tifif  traverses. 

The  mortgage  was  recorded  the  day  of  its  date;  It  conveys  "  all  and 
singular  the  stock  in  trade  and  fixtures  now  in  or  about  the  store  No. 
147  .  .  •  .  now  occupied  by  me,  such  stock  in  trade  consisting  of 
boots  and  shoes  and  such  other  articles  as  are  usually  for  sale  in  or  about 
a  boot  and  shoe  store,  together  with  all  additions  or  renewals  of  said 
stock  in  trade  hereafter  made  by  me  from  time  to  time."  It  contains  a 
provision  that  possession  shall  be  retained  by  the  mortgagor  until  default 
made  in  the  mortgage  covenants,  unless  attachments  are  levied  on  the 
property,  and  it  gives  power  to  sell  on  default. 

It  appeared  in  evidence  that  all  the  goods  attached,  except  some  worth 
about  $100,  were  acquired  after  the  date  of  the  mortgage. 

On  the  Slst  of  December,  1878,  two  days  before  the  attachment,  Almy 
took  a  witness  with  him,  went  to  defendant's  store,  and  told  him  that 
under  the  power  in  the  mortgage  he  took  possession  to  get  his  debt,  and 
made  an  entry  to  that  effect  in  the  defendant's  cash  book,  told  defendant 
he  wanted  him  to  sell  the  goods  and  pay  him  the  money,  and  appointed 
him  his  agent  for  that  purpose.  Almy  took  one  key  and  the  defendant 
kept  the  other.  Almy  sold  the  fixtures  and  received  some  money  from 
the  defendant  for  sales.  The  plaintiff  requested  the  judge  to  charge,  that 
if  Almy  took  possession  under  the  mortgage  of  the  property  subsequently 
acquired,  that  all  such  property  so  subsequently  acquired  was  subject  to 
attachment.  The  judge  refused  so  to  charge.  But  the  court  did  charge 
that  if  the  jury  found  the  mortgage  valid,  and  Almy  took  possession 
under  the  power  with  the  consent  of  the  mortgagor  and  held  possession, 
the  mortgagee's  title  in  the  property  attached  covered  by  the  mortgage 
would  be  valid,  even  if  acquired  subsequently  to  the  execution  of  the 
mortgage,  and  the  attachment  would  be  invalid. 

The  point  is  also  made  that  the  verdict,  which  was  for  the  defendant, 
was  against  the  evidence. 

The  questions  thus  raised  are  the  nature  of  Almy's  interest,  if  any,  in 
the  subsequently  acquired  property  ;  the  nature  of  the  delivery  of  posses- 
sion necessary  in  such  cases ;  whether  any  possession  was  taken  of  said 
property  by  Almy  which  should  be  considered  effectual  in  law;  and 
whether  the  verdict  on  that  point  was  or  was  not  against  the  evidence. 

The  old  doctrine  of  the  common  law  undoubtedly  wos  that  a  person 
could  not  mortgage  an  article  not  owned  by  him  at  the  time  or  not  in 
existence. 

But  like  all  the  old  doctrines,  it  has  been  extended  from  time  to  time 
by  the  courts  to  do  equity  in  new  classes  of  cases  as  they  arose ;  so  that 
gradually  a  mortgage  nas  come  to  be  held  to  cover  additions  made  to  un- 
nnished  articles,  to  complete  them,  or  to  repair  or  to  improve  their  oon-^ 
dition ;  JenckeSy  AdrnW^  v.  O-offe^  1  R.  I,  511 ;  Harding  v.  Cobumy  12 
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Mete.  883 ;  the  increase  of  stoclz:  described  in  the  mortgage,  wool  growing 
or  to  grow  on  sheep  then  owned  by  the  mortgagor ;  Forman^  d'c,  v.  Proo- 
toTy  ^<?.  9  B.  IMon.  124;  Southwprth  v.  Isham^  3  Sandf.  S.  C.  448,  451; 
crops  growing,  or  sown  or  to  be  sown ;  Oudworth  v.  Scott^  41  N.  H.  456 ; 
Butt  V.  Mlettj  19  Wall.  544;  what  the  grantor  has  potentially  though 
not  actually ;  Grantham  y.  Hawley^  Hob.  132 ;  goods  joined  with  other 
goods  by  intermixture  or  confusion ;  Dunning  v.  Stearns^  9  Barb.  S.  C. 
630 ;  Willard  v.  Mice  et  aL  11  Mete.  493 ;  Hamilton  y.  Mogers^^  8  Md. 
301 ;  additions  purchased  with  the  proceeds  of  the  mortgaged  property, 
and  to  replace  it  and  articles  excnanged  for  the  articles  mortgaged ; 
Abbott  V.  Goodwin^  20  Me.  408 ;  Holly  v.  Brown^  14  Conn.  255  ;  Oliver 
Y.  Eaton^  7  Mich.  108 ;  Head  v.  Ooodwin  et  al.  37  Me.  181 ;  but  see  the 
subsequent  cases  in  Maine,  Pratt  v.  Chase^  40  Me.  209 ;  Chapin  v.  Gram^ 
40  Me.  661. 

The  cases  in  which  such  questions  generally  arise  are  as  to  second  in- 
cumbrancers, attaching  creditors,  and  assignees  in  bankruptcy. 

In  England  the  old  common  law  doctrine  was  for  a  long  time  adhered 
to  even  in  equity ;  and  after  the  courts  began  to  change  the  law,  to  adapt 
it  to  the  increase  of  commercial  business  and  the  necessities  of  modem 
society,  there  was  for  a  long  time  quite  a  conflict  of  decisions,  and  much 
subtlety  evinced  in  the  reasons  given  for  them. 

Many  of  the  decisions,  even  in  equity,  at  first  rested  on  the  ground  that 
the  equitable  interest  created  by  mortgage  would  not  prevail  against 
creditors,  unless  possession  was  taken  before  the  attachment. 

But  at  last,  in  1862,  it  was  finally  established  as  the  doctrine  in  equity 
by  their  highest  judicial  tribunal,  that  the  equitable  title  is  good  without 
possession  against  an  attachment ;  although  without  possession  or  notice  it 
would  not  be  good  against  a  bo^  fide  purchaser  or  incumbrancer  for 
value,  and  this  equitable  title  is  protected  by  injunction  when  necessary. 
Holroyd  v.  Mardhall^  10  H.  L.  191,  A.  D.  1862,  was  a  thoroughly  con- 
sidered case.  In  that  case  the  agreement  provided  that  the  future  ac- 
quired property  should  be  subject  to  the  trusts  of  the  mortgage  ;  but  the 
equitable  assignees  had  done  nothing  to  perfect  their  title,  and  execution 
was  levied  on  the  property.  This  case  was  the  first  heard  by  Sir  John 
Stuart,  V.  C.  2  Gin.  382,  whose  decision  was  reversed  by  Lord  Chanc. 
Campbell,  on  the  ground  that  there  was  no  ^^  novus  actus  interveniens^^^ 
to  use  Lord  Bacon's  language,  —  no  possession  taken.  2  De  G.,  F.  &  J. 
596.  The  House  of  Lords  reversed  the  decision  of  Lord  Campbell,  10 
H.  L.  191,  holding,  after  a  thorough  examination  of  the  cases,  that  if  a 
person  for  consideration  agrees  to  mortgage  property  of  which  he  is  not 
the  possessor  but  afterwards  becomes  possessed,  the  court  would  compel 
a  specific  performance,  and  the  beneficial  interest  would  pass  to  the  mort- 
gagee, and  the  mortragor  would  immediately  become  a  trustee  for  the 
mortgagee,  and  if  the  mortgagor  had  attempted  to  remove  the  new 
machinery  he  would  be  enjoined  from  doing  it.  See  opinions  of  Westbury, 
10  H.  L.  209 ;  Wensleydale,  10  H.  L.  213 ;  and  Chehnsford,  10  H.  L. 
214.  Prom  Lord  Campbell's  opinion,  2  De  G.,  F.  &  J.  696,  601,  it  would 
seem  that  the  mortgagees  at  first  claimed  that  they  had  possession,  but 
had  not  been  able  to  prove  it  to  the  satisfaction  of  the  court. 

It  was  admitted  at  the  hearing  that  the  attaching  creditor  must  take 
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subject  to  all  the  equities  attached  to  the  property ;  10  H.  L.  215  ;  and 
it  was  held  that  the  equitable  title  should  prevail  without  any  regard  to 
notice.     10  H.  L.  227. 

Bispham  (Equity  §§  165,  358)  says  the  opinion  existed  and  prevailed 
for  some  time  that  the  equitable  right  would  be  incomplete  without  sub- 
sequent possession  or  some  equivalent  act,  and  that  Lord  Bacon's  maxim 
in  regard  to  legal  assignments  was  also  applicable  to  equitable  assign- 
ments ;*  that  Lord  Campbell,  on  this  idea,  decided  the  case  of  Holroyd  v. 
Marshall^  but  the  House  of  Lords  reversed  his  decision.  The  true 
ground,  he  says,  appears  to  be,  ^^  that  a  court  of  equity  enforces  such  as- 
signments, on  the  ground  that  the  assignee  is  entitled  to  have  imme- 
diate specific  performance  as  soon  as  the  property  comes  into  existence. 
Neither  in  equity  nor  at  law  can  such  a  contract  operate  as  an  immediate 
alienation,  for  there  is  nothing  to  transfer.  But  immediately  on  acquisi- 
tion the  assignor  holds  it  in  trust  for  the  assignee,  whose  title  requires  no 
act  on  his  part  to  protect  it,  and  cannot  be  disturbed  by  an  execution 
creditor  of  the  assignor.  The  assignee,  however,  has  an  equitable  title 
from  the  time  of  the  assignment."  This  doctrine  ^'is  of  great  practical 
importance.  If  the  right  of  the  assignee  rises  (as  it  is  here  conceived  it 
does)  to  the  dignity  of  a  title  to  the  specific  property,"  it  cannot  be  de- 
feated by  an  assignee  in  bankruptcy,  &c.,  &c. 

In  this  country,  while  in  Massachusetts  and  in  some  other  states  they 
have  held  to  the  common  law  doctrine,  not  perhaps  always  consistently, 
in  other  states  and  in  the  United  Stat^  courts  the  doctrine  of  the  case  of 
Holroyd  v.  Marshall  has  been  gradually  prevailing  in  equity. 

Here,  as  in  England,  many  of  the  decisions  at  firat  rested  on  the  ground 
that  the  equitable  interest  created  by  the  mortgage  would  prevail  pro- 
vided possession  was  taken  before  attachment ;  but  the  later  decisions, 
and  of  courts  whose  opinions  are  entitled  to  most  weight,  have  held  the 
taking  of  possession  unnecessary  as  against  an  attaching  creditor.  In 
Mitchell  V.  Win%low  et  aZ.  2  Story,  630,  Story,  J.,  after  citing  with  appro- 
bation the  case  of  Langton  v.  Morton^  1  Hare,  549,  as  entirelv  satisfac- 
tory and  conclusive,  states,  as  the  clear  result  of  the  authorities,  ^^  that 
wherever  the  parties  by  their  contract  intended  to  create  a  positive  lien 
or  charge,  either  upon  real  or  personal  property,  whether  then  owned  by 
the  assignor  or  not,  or  of  personal  property,  whether  it  is  then  in  esse  or 
not,  it  attaches  in  equity  as  a  lien  or  charge  upon  the  particular  property 
as  soon  as  the  assignor  or  contractor  acquires  a  title  thereto,  against  the 
latter  and  all  persons  asserting  a  claim  thereto  under  him  either  volun- 
tarily or  with  notice  or  in  bankruptcy."  2  Story,  644.  In  this  case  the 
mortgagee  had  taken  possession,  but  the  decision  does  not  at  all  rest  on 
that  ground. 

In  Smithurst  v.  Edmunds^  14  N.  J.  Eq.  408,  May,  1862,  the  lessee  of  a 
hotel  assigned  and  covenanted  to  assign  to  the  lessor  the  furniture  in  the 
hotel  and  all  other  which  he  should  purchase  and  place  there,  as  security, 
&c.,  and  covenanted  that  it  should  remain  in  the  hotel  as  security,  &o. 
A  sherifi^  levied  on  the  furniture  for  debt,  and  an  injunction  was  issued  to 
restrain  the  sale.  The  court  of  chancery,  after  saying  that  so  far  as  the 
after  acquired  property  is  'concerned  the  instrument  cannot  operate  as  a 
pledge,  because  the  property  was  not  delivered  to  the  pledgee,  nor  as  a 
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legal  mortgage,  proceeded  to  consider  whether  it  could  be  upheld  as  an 
equitable  mortgi^e,  and  came  to  the  conclusion  that  it  should  be.  The 
agreement  that  the  property  should  be  kept  on  the  premises  during  the 
term  may  haye  had  some  influence  on  the  decision ;  but  the  decision  of 
Judge  Story,  in  JUitehell  v.  Winslow  et  aL  2  Story,  630,  is  quoted  with 
full  approbation,  and  the  court  after  full  ailment  refused  to  dissolve  the 
injunction. 

Our  American  courts  have  had  no  difficulty  in  giving  this  effect  to  rail- 
road mortgages  of  after  acquired  property. 

In  MorriU  v.  Noye%^  66  Me.  468 ;  3  Am.  Law  Reg.  N.  S.  18,  there 
was  a  mortgage  of  road  with  cars  then  owned  or  afterwards  purchased. 
Two  years  afterwards  more  cars  were  purchased  and  a  second  mortgage 
made. 

In  their  opinion  the  court  say :  ^^  Some  of  the  courts  ....  have  at- 
tempted to  reconcile  the  cases  on  the  ground  that  such  a  mortgage,  though 
void  at  law,  is  valid  in  equity.  But  this  is  a  loose  use  of  language  that 
tends  more  to  confuse  than  to  reconcile.  If  such  a  mortgage  is  absolutely 
void  for  want  of  any  subject  matter  to  support  it,  then  it  should  be  held 
so  in  equity  as  well  as  at  law."  66  Me.  466.  The  ordinary  syllogism, 
^t  non  habet  tile  nan  dat^  does  not  settle  the  question.  Many  of  these 
mortgages  which  have  been  held  void  at  law  would  have  been  held  void 
in  equity  also  for  uncertainty  of  description.  To  be  upheld,  the  contract 
should  refer  to  some  particular  property  reasonably  certain  to  come  into 
existence,  so  that  the  minds  of  the  parties  may  be  in  accord  as  to  what  it 
is  to  be,  and  the  mortgagor  must  have  a  present  interest  in  or  concerning 
it.  66  Me.  466,  466.  The  court  sustains  the  mortgage,  giving  for  one 
reason  among  others  that  the  property  may  be  considered  as  an  appur- 
tenance of  the  road  necessary  for  its  use,  citing  Pierce  v.  Emery ^  32  N. 
H.  484 ;  Seymour  v.  Canandaigua  ^  Niagara  Falls  M.  R,  Co.  25  Barb. 
S.  C.  284 ;  Farmers^  Loan  ^  Trust  Co.  v.  Hendrickson^  26  Barb.  S.  O. 
484 ;  Coe.  v.  Hart  et  als.  6  Am.  Law  Reg.  27 ;  Pennock  v.  Coe^  23  How. 
U.  S.  117 ;  Phillips^  ^e.  v.  Window^  18  B.  Mon.  481 ;  and  Judge  Red- 
field,  in  a  very  long  and  able  note  classifying  the  cases,  approves  the 
decision.  8  Am.  Law  Reg.  N.  S.  18, 30.  In  Pennock  v.  Coe^  23  How.  U. 
S.  117,  the  opinion  was  delivered  by  Nelson,  J.,  one  of  the  ablest  of  the 
older  judges.  Judge  Nelson,  23  How.  U.  S.  130,  refers  to  Tindal,  O.  J., 
in  Tapfield  v.  JBillman  et  ah.  6  M.  &  6.  246,  as  being  of  opinion  that  even 
at  law  effect  might  be  given  to  a  mortgage  of  future  acquisitions  if  the 
words  indicated  an  intention  to  include  them. 

And  in  the  case  of  Barnard  et  al.  v.  Nbrunch  ^  Worcester  JR.  M.  Co.^ 
in  the  U.  S.  Circuit  Court,  1st  Circuit,  September,  1876,  where  the 
mortgage  to  trustees  included  railroads  to  be  built  under  powers  already  or 
thereafter  to  be  obtained  on  specified  lines,  with  all  engines,  machinery, 
&c.,  then  owned  or  thereafter  acquired,  Clifford  and  Lowell,  JJ.,  relying 
on  Pennock  v.  Coe^  23  How.  U.  S.  117,  and  Mitchell  v,  Winslow  et  als.  2 
Story,  630,  held  that  the  rules  established  by  those  cases  were  sound  and 
supported  by  other  decisions ;  and  held  that  the  contract  attached  in 
equity  as  a  hen  or  charge  on  the  property  as  soon  as  acquired,  so  that  it 
was  good  in  this  case  against  the  assignees  in  bankruptcy. 

In  the  case  of  Brett  r.  Cart^r^  in  the  U.  S.  District  Court,  Mass.  Dis- 
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trict,  1875,  Lowell,  J.,  held  a  mortgage  of  after  acquired  property  valid 
againat  the  assignee  in  bankruptcy ;  8  Central  Law  Joam.  286 ;  and  cit- 
ing numerous  cases,  remarks :  ^^  It  is  true  that  many  of  the  late  cases  have 
arisen  upon  mortgages  given  by  raih-oad  companies,  and  some  few  judges 
have  founded  a  distinction  upon  that  circumstance.  But  there  is  no  dif- 
ference in  principle  between  a  mortgage  by  such  a  corporation  of  its  roU- 
^  ing  stock  not  yet  in  esse  and  that  by  a  trader  of  his  future  stock  in  trade 
in  a  particular  shop,  and  none  can  be  successfully  maintained."  From 
their  magnitude,  attention  has  been  called  to  the  great  injustice  that 
would  be  done  in  displacing  the  first  mortgage  in  favor  either  of  general 
creditors  or  even  of  subsequent  mortgagees.  But  the  injustice  exists  in  all 
such  cases  in  less  degree. 

The  case  of  Leland  et  al.  v.  Collyer  et  al.^  supreme  court  of  Michigan, 
reported  in  the  Central  Law  Journal,  October,  1876,  was  a  suit  in  trover, 
where  the  defendants  justified  under  a  chattel  mortgage  which  allowed 
the  mortgagor  to  sell  the  goods  and  with  the  proceeds  buy  other  goods, 
and  included  all  the  stock  he  then  had  or  might  from  time  to  time  have 
in  trade,  giving  to  the  mortgagee  a  right  to  enter,  &c.,  in  case,  &c.  The 
court,  consisting  of  some  of  the  ablest  judges  in  the  country,  observe  that 
trusts  of  personal  property  are  of  every  day  occurrence,  where  the  fund  is 
constantly  changing,  and  is  still  held  subject  to  the  trust, — for  example, 
partnerships ;  and  hold  that  this  changing  stock  of  goods  is  like  a  trust 
fund  which  a  court  will  pursue  into  reinvestment  against  purchasers 
with  notice  when  it  can  be  identified,  and  that  subsequent  purchasers 
with  notice  could  be  held  trustees. 

The  mortgagor  in  this  case  had  sold  out  his  stock  to  the  plaintiffs, 
specifying  it  to  be  subject  to  a  chattel  mortgage,  but  not  naming  the 
mortgagee,  and  the  defendants  seized  and  sold  under  their  mortgage. 

We  have  thus  the  weight  always  due  to  the  decisions  of  the  United 
States  supreme  court,  with  the  separate  opinions  of  Story,  McLean, 
Clifford,  Lowell,  and  Cooley,  &c,,  in  favor  of  the  doctrine  as  I  have 
stated  it. 

The  provisions  of  the  mortgages  that  have  come  before  the  courts  are 
various. 

Instruments  containing  a  power  to  seize  but  without  any  words  of 
transfer,  have  been  held  not  to  give  any  rights  in  the  property  before 
seizure  ;  Holmes  v.  HalU  8  Mich.  66  ;  Bolton  v.  Laudahn^  27  Mich.  529 ; 
and  in  Reeve  v.  Whitmore^  4  De  G.,  J.  &  S.  1,  Lord  Chancellor  West- 
bury  held  that  a  mortgage  of  existing  chattels,  with  license  to  the  mort- 
gagee to  enter  and  seize  after  acquired  chattels,  does  not  give  the  latter 
any  present  equitable  interest.  It  would  have  done  so  if  it  could  be 
implied  from  the  instrument  that  he  should  have  a  security  attaching  im- 
mediately to  the  future  acquired  chattels  ;  but  a  mere  power  to  seize  is 
very  different  from  an  interest,  and  no  interest  will  arise  until  the  power 
is  exercised.  And  it  may  be  implied  from  the  lord  chancellor's  language 
that  if  the  contract  could  be  construed  to  convey  a  present  interest,  t£e 
power  to  seize  would  be  unnecessary. 

Some  cases,  however,  hold  that  the  power  to  take  possession  might  be 
implied  as  necessary  to  carry  out  the  contract. 

it  will  be  observed  that  in  some  of  the  cases  (^Langton  v.  Sorton,  1 
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Hare,  549)  possession  had  been  taken  of  the  property  subject  to  the 
equitable  charge,  but  that  in  other  cases  there  was  no  possession  taken 
before  the  attachment.  In  Mitchell  v.  Window  et  ah  2  Story,  680,  Story, 
J.,  decides  the  case  without  any  reference  to  that  fact.  In  Abbot  v.  Strata- 
terij  9  Ir.  Eq.  233  ;  also  in  3  «f .  &  L.  608,  before  Lord  Chancellor  Sugden 
of  Ireland,  and  in  Whitworth  v.  Q-augain^  3  Hare,  416,  before  Wigram, 
V.  C,  aflSrmed  on  appeal  by  Lord  Chancellor  Lyndhurat,  1  Ph.  728,  it 
was  held  that  possession  was  not  essential ;  and  in  Holroyd  v.  Marshall^ 
10  H.  L.  191,  it  was  held  by  the  House  of  Lords  that  as  between  the 
equitable  charge  and  a  judgment  creditor  neither  possession  nor  notice 
was  essential. 

It  is  difficult  to  see  how  taking  possession  can  have  any  relation  back 
to  validate  a  void  instrument.  If  such  a  mortgage  is,  as  common  law 
judges  have  held,  void,  the  courts  of  Massachusetts  have  been  consistent 
in  holding  (Jone9  v.  RichardBon^  10  Mete.  481)  that  even  a  taking  posses- 
sion to  foreclose  was  of  no  effect ;  and  that  if  it  was  to  be  construed  as 
an  agreement  to  mortgage,  then  ( Codman  v.  Freeman^  3  Cush.  806)  it 
could  have  no  effect  on  the  property  until  the  new  mortgage  was  given. 
Whereas,  if,  as  the  later  cases  hold,  the  mortgage  of  after  aquired  prop- 
erty is  to  be  construed  as  creating  an  equitable  interest  in  it  as  soon  as 
acquired,  the  interest  of  the  legal  owner,  while  the  property  was  still  in 
his  possession,  might  be  attached  subject  to  this  equity  ;  while  the  court 
would  enjoin  a  sale  if  it  would  cause  a  sacrifice  of  the  property  or  defeat 
the  object  of  the  contract.  Pennock  v.  Coe^  23  How.  U.  S.  117  ;  Smith- 
urst  V.  Edmunds^  14  N.  J.  Eq.  408. 

It  is  difficult  to  see  why,  if  a  mortgage  on  the  after  acquired  personal 
property  of  a  railroad  is  oeld  good,  the  same  principle  should  not  apply 
to  other  personal  property. 

The  practical  difficulties  of  the  law  as  laid  down  in  the  later  decisions 
are  no  greater  than  under  the  law  as  formerly  understood  and  construed  by 
the  common  law  courts.  In  case  of  mortgage  of  the  smaller  stock  used  in 
ordinary  business,  there  will  be  no  danger  of  innocent  purchasers  suffer- 
ing ;  as,  if  a  power  to  sell  and  exchange  is  not  given  in  or  implied  from 
the  instrument  itself,  the  consent  of  the  mortgagee  would  ordinarily  be 
implied  from  a  known  course  of  dealing.  And  if  the  mortgagor  sells  the 
mortgaged  property  in  the  lump,  or  mortgages  for  a  new  and  valuable 
consideration  to  a  person  who  has  no  notice,  the  sale  or  second  mortgage 
would  on  all  sound  principles  be  good ;  and  if  the  purchaser  or  second 
incumbrancer  has  notice  it  ought  not  to  be  good. 

There  are  questions  of  fraud  growing  out  of  secret  delivery  of  posses- 
sion, agencies,  &c.,  &c.,  which  under  any  law  would  always  arise. 

But  the  main  object  is  attained  when  a  purchaser  for  value,  or  second 
incumbrancer  for  value  and  without  notice,  is  protected. 

A  person  who  advances  money  or  furnishes  materials  may  require 
security,  and  then  if  without  notice  would  be  protected  in  equity.  But 
if  he  chooses  to  trust  to  the  personal  security  or  honor  of  the  debtor,  then 
there  cannot  be  said  to  be  any  peculiar  hardship  which  should  entitle  him 
to  preference.  See  remarks  of  McLean  in  Pennoek  v.  Coe^  6  Am.  Law 
Reg.  27  ;  2  Redfield  R.  R.  Cases,  667. 

And  with  the  decisions  of  the  highest  courts  in  England,  and  many  of 
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the  courts  of  the  highest  standing  in  this  country,  the  weight  of  authority 
is  most  decidedly  in  favor  of  the  doctrine,  that  in  such  a  case  the  equity 
attaches  as  soon  as  the  property  intended  is  acquired,  and  that  no  poses- 
sion  is  necessary  except  as  against  a  bond  fide  purchaser  for  value  and 
without  notice. 

The  rule  has  been  laid  down,  and  there  is  sound  sense  in  it,  that  the 
property  must  be  so  described  as  to  be  identified  either  by  the  sort  or 
locality  or  both,  and  the  question  of  intention  to  defraud  would  be  always 
open. 

In  Belden  et  al.  v.  Heady  3  H.  &  C.  955,  A.  D,  1865,  which  was  trover 
by  an  assignee,  A.  conveyed  all  his  personal  property  now  or  hereafter 
to  be  upon  or  about  his  dwelling-house,  farm,  or  elsewhere  in  Great  Brit- 
ain. It  was  decided,  partly  on  the  ground  that  the  power  to  seize  given 
by  the  mortgage  required  a  previous  demand  which  had  not  been  made, 
and  partly  on  the  ground  that  the  property  had  never  become  so  specific 
as  to  be  the  subject  of  specific  performance ;  whereas  in  Holroyd  v. 
Marshall^  10  H.  L.  191,  the  property  was  new  machinery  brought  into  a 
mill  and  added  to  the  old  machinery,  and  sufficiently  ear-marked  to  de- 
termine it. 

And  the  case  of  Mogg  et  al.  v.  Baker ^  3  M.  &  W.  195,  so  often  cited, 
seems  to  have  been  decided  partly  on  the  ground  of  the  indefiniteness  of 
description,  and  partly  on  the  ground  that  it  was  not  a  general  transfer, 
but  only  an  agreement  to  give  a  mortgage.     See  10  H.  L.  191,  219. 

Another  question  now  arises,  What  interest  did  the  attaching  creditor 
take  in  this  property  so  situated  ? 

That  assignees  in  insolvency  and  bankruptcy  take  no  more  interest  in 
the  property  than  the  debtor  himself  had,  and  take  it  subject  to  all  equi- 
ties, is  generally  acknowledged.  See  cases  cited  in  1  Amer.  Lead. 
Cases,  52. 

And  it  is  laid  down  in  the  text  books,  and  is  fully  supported  by  the  au- 
thorities, that  in  regard  to  personal  property  an  attaching  or  judgment 
creditor  stands  in  the  same  light.  He  has  not  the  rights  of  a  purchaser 
for  value  bond  fide  without  notice.  He  takes  subject  to  all  equities  as 
well  as  legal  rights.  And  many  cases  extend  the  same  doctrine  to  real 
estate ;  Drake  on  Attachment,  §§  223,  245,  527,  610 ;  1  Amer.  Lead. 
Cases,  52,  and  cases  cited ;  that  an  equitable  mortgt^e  takes  precedence 
of  a  bond  fide  judgment  debt,  is  stated  by  Lord  Chancellor  Sugden  in 
Abbot  V.  Straiten^  3  J.  &  L.  603,  614,  to  have  been  considered  as  always 
settled,  until  some  doubts  were  thrown  upon  it  by  Whitworth  v.  Oaugain^  ^ 
Cr.  &  Ph.  325 ;  1  Ph.  728.  But  in  the  same  case,  in  3  Hare,  416,  * 
Wigram,  V.  C,  says  that  Lord  Cottenham  never  intended  to  decide  con- 
trary to  the  common  doctrine.  In  that  case  Wigram,  V.  C,  holds  in  strong 
language  that  the  judgment  creditor  takes  only  the  interest  the  defendant 
has  and  subject  to  the  equitable  mortgage ;  and  on  appeal  his  decision 
was  confirmed  by  Lord  Chancellor  Lyndhurst.  1  Ph.  728.  And  in  these 
cases  there  was  no  possession  taken  or  notice  of  the  equity. 

In  Abbot  V.  Straiten^  3  J.  &  L.  603,  Lord  Chancellor  Sugden  considers 
the  equitable  mortgagee  as  pro  tanto  a  purchaser,  and  sustains  his  claim 
against  the  judgment  creditor.  No  question  was  made  as  to  posses- 
sion. 
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And  in  the  thoroughly  considered  case  of  Molrayd  y.  Marshall^  10  H.  L. 
191,  215,  219,  it  was  taken  as  settled  law,  both  by  the  court  and  counsel, 
that  the  judgment  creditor  took  only  the  right  the  defendant  had ;  and 
they  overruled  Lord  Chancellor  Campbell's  decision,  that  the  equitable 
right  was  not  complete  against  creditors  until  possession  talsen,  thus  fol- 
lowing and  confirming  the  other  cases :  and  see  Newlands  v.  Paynter^  4 
M.  A  C.  408 ;  Lodge  v.  Lyseley^  4  Sim.  70 ;  Smithurst  v.  EdmundB^  14  N. 
J.  Eq.  408,  which  concedes  that  the  mortgagor's  right  might  be  levied  on, 
though  in  the  circumstai^ces  of  the  case  the  property,  which  was  hotel 
furniture,  was  protected  by  injunction  from  a  sale.  Snell's  Equity,  67  ; 
Beavan  v.  Earl  of  Oxford^  Q  De  G.,  M.  &  G.  507 ;  Willard's  Eq.  Juris. 
442 ;  Langton  v.  Morton^  1  Hare,  549,  660 ;  Brown  v.  Bateman^  L.  R.  2 
C.  P.  272,  281,  288. 

Lanfear  v.  Sumner^  17  Mass.  110,  is  sometimes  cited  as  an  authoTity 
for  holding  that  an  attaching  creditor  is  a  purchaser  for  value.  It  is  in- 
deed so  stated ;  but  the  holding  is  not  necessary  to  the  deciaion  of  the 
case,  which  was  between  two  creditors  as  to  whidi  should  succeed  in  get- 
ting the  property.  •  One  got  an  assignment  of  the  property  to  him,  the 
other  attached.  In  neither  case  was  there  any  new  consideration.  The 
notes  of  the  annotator,  Mr.  Rand,  plainly  show  that  the  decision  is  of  very 
little  authority.  See,  also,  Greene  ^  Co.  v.  Haskell  et  ah.  6  R.  I.  447 ; 
and  as  to  what  makes  a  man  a  purchaser  for  value,  &c.,  Bay  v.  Qod^ 
dington  et  ah.  5  Johns.  Ch.  54;  Coddington  et  al.  v.  Bay^  20  Johns.  Rep. 
637,  645,  651. 

To  apply  the  principles  I  have  laid  down  to  the  present  case ;  — 

There  is  here  no  objection  arising  from  indefiniteness  in  describing  the 
property  or  locality. 

So  far  as  the  property  existing  at  the  date  of  the  mortgage  is  concerned, 
the  mortgage  being  recorded,  it  could  only  be  attached  in  the  cases  men- 
tioned in  the  statute. 

As  t6  the  remainder,  if  possession  was  actually  taken,  then  it  would  be 
ordinarily  protected  from  an  ordinary  attachment,  either  as  a  pledge,  or 
as  an  equitable  right  transmuted  into  possession. 

But  if  no  possession  was  taken,  then,  on  the  authorities  I  have  cited, 
it  would  be  good  as  a  contract  of  which  specific  performance  could  be  en- 
forced, and  the  defendant  would  become  trustee  of  the  goods  as  fast  as 
acquired  for  the  benefit  of  the  mortgagee. 

In  this  case,  if  we  are  to  hold  the  mortgage  invalid  in  law  and  only 
valid  in  equity,  the  legal  title  to  the  goods  would  be  still  in  the  mortgagor, 
and  attachable.  Such  an  attachment  would  not  be  an  attachment  of  an 
equity,  but  of  the  legal  title  subject  to  an  equity,  and  this  raises  the  ques- 
tion whether  there  was  any  actual  possession  taken  by  Almy. 

The  judge  left  this  question  to  the  jury,  and  they  found  that  possession 
had  been  taken.  But  it  seems  to  me  to  be  plainly  not  only  against  the 
weight  o^  evidence,  but  to  be  entirely  unsupported  by  evidence. 

The  only  evidence  on  this  point  was  what  we  have  stated.  If  there 
was  other  evidence  counsel  have  not  reported  it.  While  there  was  no  at- 
tempt at  secrecy,  there  was  no  publicity,  or  attempt  at  publicity.  There 
was  no  visible  change  of  possession,  and  nothing  whatever  to  give  notice. 
An  officer  might  reasonably  suppose  that  the  property  was  as  liable  to 
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attachment  as  it  ever  had  been.  In  re  BUnhhom^  A.  B.  1874,  22  W.  R. 
907,  a  creditor  took  possession  of  personal  property  under  his  mortgage, 
and  put  a  bailiff  there,  but  otherwise  everything  went  on  as  before,  and 
apparently  the  debtor  was  in  possession.  It  was  held  that  such  posses- 
sion did  not  avail  the  creditor,  and  the  property  passed  to  the  assignees 
in  bankruptcy ;  and  although  decided  under  the  English  Bankrupt  Law, 
the  principle  seems  to  be  a  sound  one,  and  of  more  general  application ; 
and  see  Latimer  v.  Baiton^  4  B.  &  C.  652. 

The  policy  of  the  law,  I  tihink,  requires,  and  without  any  regard  to  fraud- 
ulent intent  in  the  particular  case,  that  the  possession  should  be  such  as  to 
give  notice  to  those  doing  business  with  the  parties  that  a  change  had 
been  made. 

And  in  this  respect  the  verdict  is  entirely  against  the  evidence,  and 
should  be  set  aside.  New  trial  refused. 

NoTB  BT  THB  Rbpobtbb.  —  The  foregoing^  mortgagor,  in  the  same  manner  as  his  other 

case  was  aranmpsit  hrought  in  this  conrt,  the  personal  estate." 

writ  being  served  by  attachment  of  personal  The  case  was  submitted  to  a  jury  to  deter- 

property  covered  by  a  mortgage  to  one  Darwin  mine  the  defendant's  -  title  to  the  mortgaged 

Almy.    The  defendant  pleaded,  in  abatement,  property,  and  the  jury  found,  **  that  at  the 

no  service  of  writ,  which  plea  the  plaintiff  trav-  time  of  the  service  of  the  plaintiff's  writ  the 

eraed.    Gen.  Stat,  of  R.  L  cap.  197,  §  4,  pro-  property  of  the  goods  and  cnattels  attached  by 

vides  that  **  Personal  estate,  when  mortgaged  virtue  of  said  writ  was  not  in  the  defendant, 

and  in  the  possession  of  the  mortgagor,  and  but  in  one  Darwin  Almy,  mortgagee."    The 

while  the  same  is  redeemable  at  law  or  in  equity,  charge  of  the  court,  and  the  evidence,  are 

may  be  attached  on  mesne  process  against  the  stated  above  by  Mr.  Justice  Potter. 


COURT  OP  APPEALS  OP  VmGINIA. 

(To  appear  in  26  GratUn.) 

BEMOTAL  OF  CAUSES.  —  DOMICIL  OF  OOBPOBATION.  —  WHEK  BEHOVAL 

MAY  BE  MADE. 

CONTINENTAL  UJS.  CO  v.  KASEY. 

The  words  "  final  hearing  or  trial,"  in  the  Act  of  Congress  of  1867,  prescribing  the  con- 
ditions touching  the  removal,  of  causes,  require  the  application  for  removal  to  be  made 
before  ^Urial "  in  actions  at  law  and  before  ^^ final  hearing  "  in  suits  in  equity.  Such 
application  will  not  be  allowed  after  the  applicant  has  elected  to  stand  a  trial  in  the 
state  court,  if  such  trial  is  not  final. 

A  foreign  insurance  corporation  which  has  complied  with  the  laws  of  Virginia  is  domi- 
ciled there,  and  is  not  a  citizen  of  another  state  in  matters  of  controversy  with  cit- 
izens of  Virginia.  It  must  sue  and  be  sued  in  the  state  courts,  and  does  not  come 
within  the  act  of  Congress  relating  to  the  removal  of  causes. 

Oriffin  ^  Bro,^  for  appellant. 

Jamee  Jr.  Johnson^  contra. 

Chbistian,  J.  The  record  in  this  case  presents  for  oar  consideration 
a  single  question,  and  that  is  whether,  nnder  the  acts  of  Congress  relating 
to  the  removal  of  causes  from  state  courts  to  the  circuit  courts  of  the 
United  States,  the  appellant  had  the  right  to  remove  its  case  from  the 
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circuit  court  of  Roanoke  to  the  circuit  court  of  the  United  States  in  the 
jiidicial  district  in  which  the  county  of  Roanoke  was  situate. 

The  appellant,  the  Continental  Insurance  Company  of  the  city  of  New 
York,  having  its  home  office  in  said  city  of  New  York,  but  doing  business 
in  the  State  of  Virginia,  under  the  conditions  and  requirements  of  the 
statute  law  of  this  state,  was  defendant  in  a  certain  acition  at  law  brought 
by  Thomas  A.  Kasey  upon  an  insurance  policy  isued  by  said  company, 
insuring  against  fire  a  certain  building  belonging  to  said  Kasey. 

Kasey,  at  the  April  term  of  the  circuit  court  of  Roanoke,  1873,  recov- 
ered  a  judgment  against  said  company.  To  that  judgment  a  writ  of  error 
was  awarded  by  one  of  the  judges  of  this  court. 

Upon  this  writ  of  error  the  case  was  heard  at  Wytheville,  in  July,  1874, 
and  this  court  reyersed  the  judgment  of  the  circuit  court,  and  remanded 
the  case  for  a  new  trial,  to  be  had  in  said  circuit  court  of  Roanoke.  This 
reversal  was  in  favor  of  the  Continental  Insurance  Company.  But  when 
the  case  came  on  i^in,  to  be  heard  in  the  circuit  court  of  Roanoke,  upon 
the  new  trial  awarded  by  this  court,  the  company  by  its  counsel  filed  the 
following  petition :  — 

^^  To  the  honorable,  the  judge  of  the  circuit  court  of  Roanoke  County. 

^^  The  petition  of  the  Continental  Insurance  Company  of  the  city  of 
New  York  respectfully  represepts  that  it  is  a  foreign  corporation,  created 
and  haying  its  place  of  business  in  the  State  of  New  York,  and  in  legal 
contemplation  is  a  citizen  of  that  state ;  that  it  is  sued  in  your  honoris 
court  by  one  Thomas  A.  Kasey,  a  citizen  of  the  State  of  Virginia,  upon  a 
contract  of  insurance  ;  that  the  matter  in  dispute  in  said  suit  exceeds  the 
sum  of  five  hundred  dollars,  exclusive  of  costs,  and  that  there  has  not 
been  a  final  trial  of  said  cause.  Your  petitioner  is  advised  that  under  the 
laws  of  Congress  in  such  cases  made  and  provided,  it  has  the  right  to 
have  said  cause  removed  into  the  circuit  court  of  the  United  States  for 
this  judicial  district,  and  it  hereby  offers  good  and  sufficient  surety  for  its 
entering  copies  of  the  papers  in  that  court  on  or  before  the  first  day  of 
the  next  term  thereof,  and  it  prays  your  honor  that  a  removal  of  said 
cause  may  be  directed. 

^^  The  Continental  Insurance  Company  of  the  city  of  New  York.  By 
counsel." 

This  petition  was  accompanied  by  the  f ollo.wing  affidavit :  — 

^*  State  of  Virginia,  Roanoke  County,  to  wit :  I,  P.  H.  Gibson,  agent 
and  attorney  of  die  Continental  Insurance  Company  of  the  city  of  New 
York,  do  solemnly  swear  that  I  have  reason  to,  and  do  believe  that  from 
prejudice  or  local  influence,  the  said  Continental  Insurance  Company  of 
the  city  of  New  York  will  not  be  able  to  obtain  justice  in  the  circuit  court 
of  Roanoke  County,  in  the  suit  now  pending  in  said  court,  in  which 
Thomas  A.  Kasey  is  plaintiff,  and  the  said  Continental  Insurance  Com- 
pany of  the  city  of  New  York  is  defendant.     P.  H.  Gibson. 

*^  Subscribed  and  sworn  to  by  P.  H.  Gibson,  before  me,  F.  Johnston,  a 
notary  pubUc  for  the  State  of  Virginia. 

**  Given  under  my  hand,  this  11th  day  of  November,  1874.  F.  John- 
ston, N.  P." 

The  circuit  court  of  Roanoke  denied  the  prayer  of  the  petition,  and 
refused  to  order  the  removal  of  the  case  to  the  circuit  court  of  the  United 
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States.     To  this  ruling  of  the  court  the  company  excepted,  and  obtained 
a  writ  of  error,  which  briuCT  up  the  question  to  this  court. 

There  was  a  judgment  m  the  court  below  against  the  company  for  the 
sum  of  $4,950.50,  but  against  this  judgment  no  other  error  is  assigned, 
and  the  whole  case  here  turns  upon  the  single  question  whether  the  cir- 
cuit court  erred  in  refusing  to  remove  the  case  upon  the  petition  of  the 
company,  and  the  affidavit  of  its  agent,  to  the  circuit  court  of  United 
States. 

The  solution  of  this  question  depends,  Ist,  upon  the  true  construction 
to  be  given  to  the  acts  of  Congress  relating  to  the  removal  of  causes  from 
the  state  courts  to  the  United  States  courts ;  and  2d,  upon  the  effect  of 
the  statute  law  of  this  state  imposing  certain  conditions  and  requirements 
upon  foreign  insurance  companies  doing  business  in  this  state. 

First,  as  to  the  true  construction  to  be  given  to  the  acts  of  Congress  in 
reference  to  the  removal  of  causes. 

This  motion  is  made  under  the  provisions  of  an  act  of  Congress  ap- 
proved March  2,  1867,  which  declares  that  in  a  controversy  between  a 
citizen  of  a  state  in  which  suit  is  brought,  and  a  citizen  of  another  state, 
where  a  party  shall  make  and  file  an  affidavit,  stating  that  he  has  reason 
to  and  does  believe  that  from  prejudice  or  local  influence  he  will  not  be 
able  to  obtain  justice  in  such  state  court,  may  at  any  time  before  final 
hearing  or  trial  of  the  suit  file  a  petition  for  removal  of  the  suit  into  the 
next  circuit  court  of  the  United  States  for  the  district  in  which  the  suit  is 
pending.  And  then  declares  that  upon  giving  certain  security,  the  state 
court  shall  proceed  no  further  in  the  suit.  See  14  United  States  Statutes 
at  Large,  558,  559. 

It  would  seem  sufficient  to  say  that  this  court  has  already,  by  its  unani- 
mous judgment,  construed  this  act  of  Congress  against  the  pretensions  of 
the  appellant  in  this  case.  In  Breery  v.  jDrick^  22  Grat.  489,  this  court, 
construing  this  same  act,  says :  ^'  The  question  we  have  to  consider  is, 
was  the  application  (for  removal  of  the  case)  made  before  the  final  hear- 
ing or  trial,  within  the  meaning  and  intent  of  the  acts  ?  The  word 
*^  nnal "  in  the  act  applies  to  and  qualifies  the  word  '^  hearing,"  and  not 
the  word  ^^  trial."  In  the  Act  of  1866,  the  language  is,  ^^  before  trial  or 
final  hearing."  The  transposition  of  the  words  in  the  Act  of  1867,  so  as 
to  read  ^^  before  final  hearing  or  trial,"  was  probably  accidental,  and  not 
effecting  nor  designed  to  effect  any  change  m  the  meaning.  The  words 
^  final  hearing"  are  ordinarily  appUed  to  cases  in  equity,  while  the  word 
^*  trial "  is  applied  to  actions  at  law*  The  obvious  and  unmistakable  in- 
tention of  the  statute  was  to  require  a  party  desiring  a  removal  of  his 
case  to  make  his  application  before  a  ^'  trial  "  in  actions  at  law,  and  be- 
fore a  final  hearing  in  suits  in  equity ^^  It  certainly  never  was  the 

object  of  the  act  of  Congress  to  provide  for  a  review  of  the  decisions  of  a 
state  court,  but  simply  for  the  exercise  of  an  election  by  a  party  to  a  suit 
in  a  dtate  pourt  to  transfer  it  to  another  court  of  original  jurisdiction  for 
trial.  The  design  manifestly  was  to  give  him  an  election  between  two 
tribunals,  not  to  give  him  a  chance  at  both.  Any  other  construction 
would  be  to  confer  upon  the  federal  court,  whose  jurisdiction  is  Carefully 
limited  by  the  Constitution  of  the  United  States,  an  extraordinary  and  in- 
congruous appellate  jurisdiction,  by  which  the  judgment  or  decree  of  a 
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state  court  solemnly  pronounced^  in  a  case  where  it  had  the  undoubted 
jurisdiction,  could  be  reviewed,  reversed,  and  annulled  by  a  federal  court. 
....  Such  unprecedented  and  dangerous  jurisdiction  in  the  federal 
courts  will  never  be  recognized  by  this  court,  unless  the  very  letter  of  the 
law  imperatively  requires  it,  and  unless  such  law,  if  enacted  by  Congress, 
shall  he  declared  by  the  supreme  court  of  the  United  States  to  be  conso- 
nant with  the  Constitution,  which  expressly  limits  the  jurisdiction  of  the 
federal  courts." 

This  was  the  construction  of  the  Act  of  1867,  and  these  the  views  ex- 
pressed by  this  court  in  1878,  in  my  opinion  in  Breery  v.  Drick^  supra, 

I  might  be  content  to  rest  this  case  upon  that  opinion,  but  that  the 
able  counsel  for  the  appellant,  in  an  argument  of  much  learning,  has 
called  upon  us  to  review  our  opinion  in  that  case,  and  relies  especially 
upon  a  recent  decision  of  the  supreme^  court  of  the  United  States,  Dunn 
V.  In9.  Co.^  which  is  certainly  adverse  to  our  construction  of  the  Act  of 

1867.  .  .       '         .  . 

That  decision,  adopting  as  its  rule  of  construction  the  literal  interpre- 
tation of  the  words  of  the  act,  declares  tnat  a  party  may  at  any  time  be- 
fore a  final  trial  remove  his  case  upon  proper  affidavit  and  security.  He 
may  take  his  chances  before  a  state  court ;  may  go  up  to  the  supreme 
court  of  the  state,  and  take  his  chances  there ;  and  then,  after  years  of 
litigation  in  the  state  courts,  which  have  the  unquestioned  jurisdiction  of 
his  case,  and  to  whose  jurisdiction  he  has  voluntarily  submitted,  may,  at 
any  time  before  his  case  is  finally  tried,  remove  it  to  a  circuit  court  of  the 
United  States.  Now  while  I  have  great  respect  for  the  decisions  of  the 
supreme  court  of  the  United  States,  —  and  the  decisions  of  that  august 
tribunal  are  always  recognized  as  very  high  authority  in  this  court,  —  I 
cannot  follow  that  court  in  the  construction  which  it  has  given  to  the  act 
of  Congress  under  consideration,  —  especially,  since  the  decisions  of  every 
state  in  the  Union  where  the  question  has  come  up,  except  the  State  of 
Rhode  Island,  has  given  a  different  construction  of  the  act.  Certainly 
the  supreme  courts  of  the  states  of  Massachusetts,  Ohio,  Wisconsin, 
IMaryland,  and  Virginia  have  united  in  declaring  that  the  application  for 
removal  of  a  case  to  the  circuit  court  of  the  United  States  must  be  made 
before  trial ;  and  that  after  the  trial  is  had  in  a  state  court,  the  case  can- 
not be  removed.  See  G-alpin  v.  Critchlow^  112  ]\f  ass.  839 ;  Some  Ins. 
Co.  V.  Dwwn,  20  Ohio  State  Rep.  175 ;  Aberly  v.  Vtlas,  24  Wise.  165 ; 
Adams  Express  Co.  v.  Trego^  85  Iklaryland,  47  ;  Breery  v.  Drick^  supra. 

In  ascertaining  the  true  interpretation  of  the  words  ^  before  final  hear- 
ing or  trial "  in  this  act,  we  may  properly  refer  to  the  earlier  acts  of  Con- 
gress on  the  subject  of  removing  causes  from  the  state  courts  to  the  circuit 
courts  of  the  United  States,  as  constituting  parts  of  our  judicial  system. 
Under  the  first  judiciary  act  of  the  United  States,  where  the  removal  is 
claimed  upon  the  ground  that  the  defendant  is  an  alien  or  citizen  of 
another  state,  the  right  can  only  be  exercised  ^^  at  the  time  of  entering 
his  appearance,"  and  not  *^  afterward,"  even  with  the  assent  of  the  state 
court.    1  U.  S.  Stat,  at  Large,  79  ;  Q-ibson  v.  Johnson^  Pet.  C.  C.  44. 

So  under  act  of  Congress,  passed  during  the  War  of  1812,  as  to  officers, 
civU  or  military,  when  sited  in  a  state  court  for  acts  done  by  virtue  of 
such  office,  he  might  remove  case  to  United  States  court,  ^^  at  the  time  of 
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entering  his  appearance."     8  U.  S.  Stat,  at  Large,  198,  200-^96 ;  14 
Mass.  212. 

So  also  the  right  of  removing  an  action  pending  in  a  state  court,  be- 
tween citizens  of  the  same  state  claiming  lands  under  grants  of  different 
states,  must  be  exercised  by  either  party  ^'  before  the  trial."  1  U.  S. 
Stat,  at  Large,  80. 

So  also  in  suits  against  revenue  officers  brought  in  state  courts  for  acts 
done  by  virtue  of  their  office,  the  case  could  be  reviewed  ^^  at  any  time 
before  trial."     4  U.  S.  Stat,  at  Large,  683. 

So  also  by  the  Act  of  Congress  of  1868,  chapter  81,  §  5,  in  a  suit  against 
any  military  or  civil  officer,  for  acts  done  as  such,  he  might,  ^^  at  the  time 
of  entering  his  appearance,"  remove  a  case  from  a  state  oourt  to  a  circuit 
court  of  the  United  States.     12  U.  S.  Stat,  at  Large,  756. 

So  also  by  Act  of  1865,  it  was  declared  that  the  right  of  removing  such 
causes  should  be  exercised  **•  before  a  jury  is  empanelled  to  try  the  same." 

The  Act  of  1866  provides  that  under  its  provisions  a  cause  may  be  re- 
moved ^^  at  any  time  before  trial  or  final  hearing." 

Now  this  review  of  the  previous  legislation  on  the  subject  shows  that 
up  to  1867,  certainly,  there  was  no  authority  for  removing  from  a  state 
court  to  a  federal  court  any  case  whatever  in  which  a  trial  on  the  merits 
had  commenced. 

Now  the  question  is,  does  the  Act  of  1867,  by  simply  transposing  the 
word  ^^  final,"  placing  it  before  the  word  trial,  as  well  as  hearing,  so  as  to 
make  it  read  ^^  final  hearing  or  trial,"  instead  of  ^*  trial  and  final  hearing," 
reverse  the  whole  policy  of  the  law  as  plainly  declared  in  all  the  acts  of 
Congress  on  the  subject  from  1789  to  1866  inclusive?  and  by  this  slight 
transposition  (accidental  no  doubt)  of  a  single  word,  confer  upon  the 
federal  courts  this  extensive,  all  pervading,  and  dangerous  jurisdiction, 
which  would  constitute  the  federal  courts  appellate  tribunals  to  the  state 
courts.  I  cannot  arrive  at  this  conclusion,  even  if  I  have  to  disregard  a 
decision  of  the  supreme  court  of  the  United  States.  I  prefer  to  follow 
the  decisions  of  the  state  courts,  and  (adhering  to  my  previous  opinion  in 
Newton  v.  Brishong,  supra}  aid  them  in  checUng  the  modem  spirit  now 
so  often  manifested,  in  .which  the  United  States  courts  are  stretching  out 
their  hands  to  grasp  the  jurisdiction  which,  under  the  Constitution  and 
under  the  ancient  system  of  jurisprudence,  belongs  exclusively  to  the 
state  courts. 

It  is  worthy  of  note,  in  considering  this  question  of  construction  of  the 
Act  of  1867,  that  since  the  decision  of  the  supreme  court  of  the  United 
States  in  the  case  of  Insurance  Co.  v.  Morse^  20  WaU.  445,  there  has 
been  a  significant  legislative  construction  by  Congress  of  this  very  act.  In 
1874,  there  was  a  codification  and  revision  of  the  acts  of  Congress,  directed 
to  be  published,  when  completed,  under  direction  of  the  secretary  of  state, 
and  when  promulgated  by  him  to  be  accepted  as  the  Revised  Statutes  of 
the  United  States.  Accordingly,  on  the  2d  of  February,  1875,  the  Hon. 
Hamilton  Fish,  Secretary  of  State,  issued  his  proclamation  certifying  the 
*^  Revised  Statutes  of  the  United  States,  enacted  by  Congress  on  the  22d 
day  of  June,  1874,  were  prepared,  printed,  and  published,  according  to 
the  provisions  of  the  Act  of  June  20,  1874,"  and  these  Revised  Statutes 
are  now  accepted  and  rec<^ized  as  die  Code  of  Revised  Statutes  of  the 
United  States. 
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In  these  Revised  Statates  (p.  113),  Congress  has  adopted  the  Act  of 
1866,  and  not  the  Act  of  1867,  containing  the  transposition  of  the  word 
^  final "  before  the  words  ^^  trial  and  hearing,"  so  that  the  provision  of  the 
act  reads  as  follows :  ^^  Third.  When  the  suit  is  between  a  citizen  of  the 
state  in  which  it  is  brought  and  the  citizen  of  another  state,  it  may  be  so 
removed  on  the  petition  of  the  latter,  whether  he  be  plaintifE  or  defend- 
ant, filed  at  any  time  *  before  thb  trial  or  final  hearirig^  of  the  suit,  if 
before  or  at  the  time  of  filing  said  petition  he  makes  and  files  in  said 
state  court  an  affidavit  stating  that  he  has  reasons  to  believe,  and  does 
believe,  that  from  prejudice  or  local  influence  he  will  not  be  able  to  obtain 
justice  in  such  state  court.'* 

It  will  thus  be  seen  that  the  revisers  of  the  statutes  concur  in  opinion 
with  this  court,  and  the  other  supreme  courts  of  the  states  where  the  ques- 
tion has  been  considered,  that  tne  transposition  of  the  word  *'  final,"  in 
the  Act  of  1867,  was  merely  accidental,  and  that  the  true  construction  to 
be  given  to  the  act,  consonant  with  all  the  statute  law  theretofore  enacted, 
and  with  the  spirit  of  our  system  of  jurisprudence,  that  the  application  for 
removal  of  a  case  from  a  state  court  to  a  federal  court  must  be  made  be- 
fore the  trial  of  an  action  at  law,  and  before  the  final  hearing  of  a  case  in 
equity. 

This  view  leads  me  confidently  to  the  conclusion  that  the  application  for 
removal  in  this  case  came  too  late,  and  that  the  circuit  court  of  Roanoke, 
was  not  in  error  in  overrulmg  the  plaintifiE's  motion. 

But  there  is  another  view  of  this  question,  which,  though  not  raised  in 
the  argument  of  the  case  here,  is  well  worthy  of  consideration. 

The  question  is  this :  Is  the  plaintiff  (the  Continental  Ins.  Co.)  a  citizen 
of  another  state  in  the  meaning  of  the  act  of  Copgress  ? 

I  am  aware  that  it  has  been  held  by  the  supreme  court  of  the  United 
States,  that  corporations  of  other  states  come  within  the  purview  of  the 
act.  That  is  the  general  principle,  from  which  I  express  no  dissent ;  but 
here  is  a  New  York  corporation  doing  business  in  the  State  of  Virginia, 
under  the  conditions  and  limitations  prescribed  by  our  statute.  One  of 
these  conditions  is  that  every  such  company,  before  they  issue  policies  in 
this  state,  shall  deposit  with  the  treasurer  of  the  state  a  certain  fund, 
which  is  to  remain  in  trust  to  meet  the  losses  of  citizens  insured  in  such 
companies. 

There  La  another  most  important  condition  imposed  on  all  such  com- 
panies, to  wit,  §  20,  c.  56,  Code  1878,  p.  366 :  "  Every  such  insurance 
company  shall,  by  a  written  power  of  attorney,  appoint  some  citizen  of 
this  commonwealth,  resident  therein,  its  agent  or  attorney,  who  shall  ac- 
cept service  of  all  lawful  process  against  such  company  in  the  common- 
wealth, and  cause  an  appearance  to  be  entered  in  any  action  in  like  man- 
ner as  if  such  corporation  had  existed  and  had  been  duly  served  with 
process  in  this  state*" 

The  plain  object  of  these  provisions  of  our  statute  is  to  give  to  our 
citizens  the  pri^ege  of  suing  these  foreign  corporations  in  the  courts  of 
the  state. 

This  would  be  in  the  last  decree  a  futile  and  incongruous  provision  of 
our  law,  if  the  privilege  to  sue  m  the  state  courts  is  to  be  at  once  de- 
feated—  if  the  corporation,  as  soon  as  suit  is  brought,  may  remove  the 
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case  to  another  and  foreign  jurisdiction.  This  woold  defeat  the  very  ob- 
ject of  the  statute. 

My  own  view  is,  that  these  foreign  corporations  are  placed  by  our 
statute  on  precisely  the  same  footing,  quoad  hocj  as  the  home  companies ; 
and  that  when  they  come  into  this  state  and  accept  the  provisions  of  our 
statute  law,  they  become  domiciled  here,  and  as  to  all  contracts  and  obli- 
gations made  and  assumed  under  the  provisions  of  our  laws,  they  are  no 
longer  citizens  of  another  state,  but  are  subject  to  the  laws  to  sue  and  be 
sued  as  citizens  of  this  state. 

The  Continental  Insurance  Compliny,  though  chartered  by  the  State  of 
New  York,  when  it  commences  business  in  this  state  and  complies  with 
the  terms  of  the  statutes  of  Virginia,  bv  making  necessary  deposits  and 
appointing  an  agent  to  accept  process,  becomes,  as  to  all  contracts  with 
citizens  of  Virginia,  domiciled  here ;  and  in  controversies  with  our  citizens 
growing  out  of  policies  of  insurance,  must  sue  and  be  sued  in  our  state 
courts ;  and  do  not  come  within  the  terms  or  spirit  of  the  act  of  Congress 
relating  to  the  removal  of  causes  from  a  state  court  to  a  federal. 

Upon  the  whole,  I  am  for  affirming  the  judgment  of  the  circuit  court  of 
Roanoke.  Judgment  affirmed. 


SUPREME  COURT  OF  RHODE  ISLAND. 

[February,  1877.] 
life  assurance  policy  a  chose  in  action. 

CLARK  V.  ALLEN. 

A  life  policy  is  a  chose  in  action. 

The  sale  and  assignment  of  a  life  policy,  outstanding  and  valid,  and  containing  no  pro- 
hibition of  such  alienation,  is  good  in  Rhode  Island,  though  made  to  one  who  has  no 
interest  in  the  life  insured,  provided  such  sale  and  assignment  is  a  bond  fide  business 
transaction,  and  not  a  device  to  evade  the  law. 

Query.  Whether  in  Rhode  Island  a  person  can  legally  take  out  an  original  policy  on  a 
life  in  which  he  has  no  interest? 

Charles  Mart^  for  plaintiff. 

Jame9  Tillinghast^  contra. 

DuRFEB,  C.  J.  Tbis  is  an  action  for  money  had  and  received,  tried  to 
the  court,  jury  trial  being  waived.  It  appears  that  on  the  26th  Decem- 
ber, 1868,  one  Edward  T.  Ross  got  his  life  insured  for  $2,000,  payable  to 
his  wife  at  his  decease.  His  wife  was  a  second  wife.  He  had  children 
by  his  former  wife,  but  none  by  her.  She  died  before  him,  August  21, 
1871.  He  was  then  in  infirm  health  and  short  of  means.  He  did  not 
pay  one  premium  promptly.  The  company,  however,  accepted  payment 
afterwards,  and  issued  the  policy  anew  payable  to  his  legal  representa- 
tives. On  the  2d  of  January,  1872,  he  assigned  the  policy  to  the  defend- 
ant, and  received  the  defendant's  note  for  $125,  which  was  paid  April  10, 
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1872.  The  surrender  value  of  the  policy  at  the  time  of  the  assignment 
was  $118.  The  defendant  was  Rosses  brother-in-law.  After  the  assign- 
ment, which  was  assented  to  by  the  insurers,  the  defendant  paid  five  quar- 
terly premiums  of  $25  each.  Ross  died  March  24,  1873.  The  defendant 
collected  on  the  policy  $2,121.20.  The  plaintiff,  who  is  administrator  on 
'  Ross's  estate,  brings  this  action  to  recover  that  amount,  less  the  amount 
of  the  note  for  $125,  and  the  five  quarterly  premiums  with  interest. 

The  plaintiff  claims  that  the  assignment  was  made  as  security  for  a 
loan,  and  not  as  an  absolute  sale.  Testimony  was  submitted  on  this  point. 
We  think  the  assignment  was  intended  to  be  an  absolute  sale. 

The  plaintiff  contends  that,  if  the  assignment  was  an  absolute  sale,  it 
was  void  as  against  public  policy,  and  that  he  is  therefore  entitled  to  re- 
cover the  money  received  on  it,  less  the  payments  aforesaid,  as  money 
received  to  his  use.  The  defendant  claims  that  the  assignment,  though 
absolute,  is  valid,  and  that  he  is  entitled  to  keep  the  money  as  his  own. 

Upon  the  question  thus  raised  there  is  a  conflict  of  decision.  In  Mas- 
sachusetts and  Indiana,  it  has  been  decided  that  a  life  policy  is  not  trans- 
ferable outright  to  a  person  who  has  no  interest  in  the  life  insured. 
Stevens^  AdnCr^  v.  Warren^  101  Mass.  564 ;  Franklin  Life  Imurance  Co, 
V.  Hazzard^  41  Ind.  116.  A  similar  decision  (but  in  a  case  having  pecul- 
iar circumstances)  ha^  been  made  by  the  supreme  court  of  the  United 
States.  Oammaek  v.  Lewis^  15  Wall.  648.  The  reason  given  is,  that  it- 
is  unlawful  for  a  person  to  procure  insurance  for  himself  on  a  life  in  which 
he  has  no  interest,  and  that  therefore  it  is  unlawful  for  him  to  take  an 
absolute  assignment  of  a  policy  upon  a  life  in  which  he  has  no  interest ; 
for  otherwise  the  law  could  always  be  easily  circumvented  by  first  having 
a  person  get  his  own  life  insured  and  then  taking  an  assignment  of  the 
policy.  And  it  is  also  aigued  that  the  gambling  or  wagering  element  is 
the  same,  and  the  temptation  to  shorten  the  life  insured  is  the  same,  in 
the  one  case  as  in  the  other.  But,  on  the  other  hand,  it  has  been  decided 
in  England  that  such  an  assignment  is  valid.  A%hley  v.  Ashley^  3  Sim. 
149,  cited  without  disapproval  by  Chancellor  Kent,  in  3  Kent's  Com.  369, 
note.  The  reason  given  is,  that  such  an  assignment  is  not  within  the 
prohibition  of  the  English  statute,  14  Geo.  3,  cap.  48,  and  that  the  policy, 
being  valid  in  its  inception,  is,  like  any  other  valid  chose  in  action,  assign- 
able at  the  will  of  the  holder, -whether  the  assignee  has  an  interest  in  the 
life  insured  or  not.  This  view  has  been  repeatedly  affirmed  in  New  York. 
St.  John  V,  Amer,  Mutual  Life  Insur.  Co.  2  Duer,  419 ;  also  in  13  N.  Y.  31, 
on  appeal ;  Valton  v.  Nat.  Fund  Life  Assurance  Co.  20  N.  Y.  32  ;  and  see 
Cunningham  et  al.  v.  Smithes  AdtrCr^  70  Pa.  St.  450.  We  think  the  as- 
signment was  valid.  A  life  policy  is  a  chose  in  action,  a  species  of  prop- 
erty which  the  holder  may  have  perfectly  good  and  innocent  reasons  for 
wisiiing  to  dispose  of.  He  shomd  be  allowed  to  do  so  unless  the  law 
clearly  forbids  it.  It  is  said  that  such  an  assignment,  if  permitted,  may 
be  used  to  circumvent  the  law.  That  is  true,  if  insurance  without  interest 
is  unlawful ;  but  it  does  not  follow  that  such  an  assignment  is  not  to  be 
permitted  at  all,  because,  if  permitted,  it  may  be  abused.  Let  the  abuse, 
not  the  homd  fide  use,  be  condemned  and  defeated.  See  Shilling^  AdmW^ 
V.  Accidental  Death  Insurance  Co.  2  H.  &  N.  42.  It  is  not  claimed  that 
the  parties  to  the  assignment  here  in  question  had  any  design  to  circum- 
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vent  or  evade  the  law.  Perhaps  Cammack  y.  Lewis^  15  WaJL  648,  iupra^ 
may  be  found  to  be  a  case  of  that  kind.  Again,  the  assignment  is  said 
to  be  .^a  gambling  transaction,  a  mere  bet  or  wager  upon  the  chances  of 
human  life.  But  the  wager  was  made  when  the  policy  was  effected,  and 
has  the  sanction  of  the  law.  The  assignment  simply  transfers  the  policy, 
as  any  other  legal  chose  in  action  may  be  transferred,  from  the  holder  to 
a  bond  fide  purchaser.  It  is  true  there  is  an  element  of  chance  and  un- 
certainty in  the  transaction  ;  but  so  there  is  when  a  man  takes  a  transfer 
of  an  annuity,  or  buys  a  life  estate,  or  an  estate  in  remainder  after  a  life 
estate.  There  is  in  all  these  cases  a  speculation  upon  the  chances  of 
human  life.  But  the  transaction  has  never  been  held  to  be  void  on  that 
account.  But  finally  it  is  urged  that  the  purchaser  or  assignee  subjects 
himself  to  the  temptation  to  shorten  the  life  insured,  and  that  this  the 
policy  of  the  law  does  not  countenance.  The  law  permits  the  purchase  of 
an  estate  in  remainder  after  a  life  estate,  which  exposes  the  purchaser  to 
a  similar  temptation.  It  has  been  decided,  too,  that  a  policy  effected  by  a 
creditor  on  the  life  of  his  debtor  does  not  expire  when  the  debt  is  paid, 
though  the  holder  then  ceases  to  be  interested  in  the  continuance  of  the 
life,  and  is  thereafter  exposed  to  the  same  temptation,  which  is  supposed 
to  beset  the  assignee  without  interest,  to  bring  it  to  an  end.  Dolby  y. 
India  ^  London  Life  Assurance  Co.  15  C.  B.  3Q5 ;  Law  v.  London  Lv- 
disputable  Life  Policy  Co,  1  Kay  &  J.  223  ;  Rawls  y.  A7ner>  Life  Insur- 
ance  Co.  86  Barb.  S.  G.  857  ;  also  in  27  N.  Y.  282,  on  appeal ;  Campbell 
v.  N,  E.  Mutual  Life  Imurance  Co.  98  Mass.  881 ;  Promdent  Life  In- 
surance ^  Invest.  Co.  y.  Baurn^  29  Ind.  286. 

If  the  danger  is  not  sufficient  to  avoid  the  policy  when  the  interest 
ceases,  why  should  it  be  sufficient  to  avoid  the  assignment  to  an  assignee 
without  interest  ?  The  truth  is,  it  is  one  thing  to  say  that  a  man  may 
take  insurance  upon  the  life  of  another  for  no  purpose  except  as  a  specu- 
lation or  bet  on  his  chance  of  life,  and  may  repeat  the  act  ad  libitum^  and 
quite  another  thing  to  say  that  he  may  purchase  the  policy,  as  a  matter  of 
business,  after  it  has  once  been  duly  issued  under  the  sanction  of  the  law, 
and  is  therefore  an  existing  chose  in  action  or  right  of  property,  which  its 
owner  may  have  the  best  of  reasons  for  wishing  to  dispose  of.  There  is 
in  such  a  purchase,  in  our  opinion,  no  immorality  and  no  imminent  peril 
to  human  life.  We  should  have  strong  reasons  before  we  hold  that  a  man 
shall  not  dispose  of  his  own.  Courts  of  justice,  while  they  uphold  the 
great  and  universally  recognized  interests  of  society,  ought  nevertheless 
to  be  cautious  about  making  their  own  notions  of  public  policy  the  cri- 
terion of  legality,  lest,  under  the  semblance  of  declaring  the  law,  they  in 
fact  usurp  the  function  of  legislation.  J^lton  v.  Eekersley^  6  El.  &  B. 
47,64. 

We  therefore  decide  that  whatever  the  law  of  this  state  may  be  in 
r^ard  to  procuring  insurance  upon  the  life  of  another  without  any  inter- 
est in  the  life  insured,  it  does  not  forbid  the  sale  and  assignment  of  a  valid 
policy,  which  is  already  in  existence,  to  an  assignee  without  interest  in  the 
life  insured,  when  the  assignment  is  permitt^  or  not  prohibited  by  the 
policy,  and  is  made,  not  as  a  contrivance  to  circumvent  the  law,  but  as  an 
honest  and  borui  fide  business  transaction. 

Judgment  for  defendanJt  for  his  costs. 
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SUPREME  COURT   OF  MAINE. 

» 

(To  appear  in  06  Me.) 
INTEREST. — XTSXTRt. — LEX  LOCI  CONTBACTTTS. 

LINDSAY  V.  HILL. 

The  Ux  loci  contractw  determines  the  natore,  yalidity,  and  constrnction  of  contracts ;  the 
lex  fori  determines  the  remedies  for  their  enforcement. 

In  order  to  render  a  contract  void  for  usury,  it  must  be  tainted  with  that  offence  in  its 
inception. 

The  contracts  and  mortgage  in  this  case,  not  being  usurious  in  their  origin,  did  not  be- 
come "illegal  and  void"  under  the  usury  law  of  New  Brunswick,  where  they  were 
executed,  by  the  receipt  of  usurious  interest  thereon. 

The  forfeiture  provided  by  the  laws  of  New  Brunswick,  being  in  the  nature  of  a  remedy, 
can  only  be  enforced  in  that  jurisdiction. 

The  statute,  in  force  in  this  state  when  the  usurious  interest  was  paid,  was  repealed  by 
the  Act  of  1870,  which  provides  that  *^  in  the  absence  of  any  agreement  in  writing  the 
legal  rate  of  interest  shall  be  six  per  cent."  Held,  that  this  act  does  not  by  necessary 
implication  prohibit  the  taking  of  a  higher  rate  of  interest  than  six  per  cent,  under  a 
parol  agreement.  Held,  also,  that  it  operated  a  change  in  the  law  as  it  then  stood, 
wherein  it  allowed  a  reduction  from  the  principal,  and  recovery  back,  of  usurious 
interest  by  action. 

A  foreign  usury  statute  provided  in  substance  that  the  reception  of  extra  interest  for  the 
forbearance  of  payment  of  money,  after  it  became  due,  would  make  the  contract 
itself  for  the  loan  of  the  money  void.  Heild,  1.  That  auch  provision,  not  entering  intp 
the  contract  at  the  time  it  was  made,  and  being  in  the  nature  of  a  forfeiture,  was  to 
be  interpreted  by  our  courts  according  to  the  lex  fori  and  not  according  to  the  lex  loci 
contractus.  2.  That  in  an  action  on  the  contract,  the  defendant  should  not  be  allowed, 
by  way  of  recoupment,  for  the  extra  interest  paid;  although  such  ei^tra  interest  was 
by  the  foreign  statute  recoverable  by  action^ 

Writ  of  entry  on  mortgages  of  land  lying  in  Calais,  Maine.  Writ, 
dated  December  4, 1874. 

Plea,  general  issue  with  brief  statement  that  the  amount  secured  bj  the 
mortgages  has  been  paid,  and  nothing  is  due  on  the  same. 

And  further,  ^^  that  the  contract,  to  secure  which  the  mortgage  of  the 
land  described  in  the  plaintiff's  wiit  was  given,  was  made  at  St.  Stephen, 
New  Brunswick,  and  by  its  terms  there  to  be  performed ;  that  upon  said 
contracts  more  than  sis  per  cent,  interest  has  been  received  by  the  plain- 
tiff from  the  parties  thereto,  and  their  assignees,  and  that  by  the  law  of 
said  province,  at  the  time  of  said  payments,  the  receiving  of  more  than 
six  per  cent,  interest  made  said  contracts  utterly  void.'' 

The  plaintiff  put  into  the  case  the  mortgages  given  to  her:  one  by 
one  Bixby,  dated  May  12,  1846,  to  secure  payment  of  $2,000  in  jSve 
years  with  interest ;  and  one  by  Daniel  Hill  and  Horatio  N.  Hill,  copart- 
ners, dated  June  1,  1848,  to  secure  payment  of  a  note  of  $1,000  in  one 
year  with  interest.  Indorsements  of  payments  of  interest,  not  specifying 
any  sum,  were  made  upon  each  mortgage  annually,  or  nearly  so,  to  June  1, 
1872,  in  the  handwriting  of  Daniel  Hill. 

It  was  admitted  that  the  land  described  in  the  writ  is  the  land  described 
in  the  first  mortgage,  and  includes  the  land  described  in  the  second  mort- 
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gage ;  and  that  the  title  of  Bixby  went  to  the  Hills,  copartners,  with  the 
agreement  that  they  should  pay  off  the  Bixby  mortgage ;  and  that  their 
title  afterwards  passed  to  the  defendant. 

Daniel  Hill  testified,  and  there  was  no  evidence  to  the  contrary,  that 
from  and  after  the  times  the  sums  secured  by  the  mortgages  became  due, 
there  was  annually,  substantially,  paid  to  the  plaintiff  ten  per  cent,  in- 
terest thereon,  on  a  gold  basis,  to  the  time  of  the  last  payment,  June  1, 
1872  ;  the  extra  interest,  even  without  the  gold  premium,  being  more  than 
sufficient,  if  deducted  from  the  principal  when  paid,  to  pay  off  the  entire 
sum  secured  by  the  mortgages. 

The  defendant  put  in  chapter  102  of  the  Revised  Statutes  of  New 
Brunswick,  revision  of  1854,  which  is  admitted  to  have  been  the  existing 
statute  at  the  time  the  contract  was  made. 

"  I.  No  person  shall,  directly  or  indirectly,  receive  on  any  contract  to 
be  made  for  the  loan  of  any  money  or  goods,  more  than  six  pounds  for 
the  forbearance  of  one  hundred  pounds  for  one  year,  and  after  that  rate 
for  a  greater  or  less  sum,  and  longer  or  shorter  time ;  and  all  deeds  or 
contracts  for  the  payment  of  any  money  to  be  lent,  or  for  the  performance 
of  anything  undertaken,  upon  or  by  which  more  than  such  rate  of  interest 
shall  be  reserved  or  received,  shall  be  utterly  void. 

"  n.  Whoever  shall  upon  any  such  deed  or  contract  receive,  by  means 
of  any  fraudulent  loan,  bargain,  exchange^  or  transfer  of  any  money  or 
goods,  or  by  any  deceitful  means  for  the  forbearing  or  giving  day  of  pay- 
ment beyond  a  year,  of  his  money  or  goods,  more  than  six  pounds  for  one 
hundred  pounds  for  one  year,  and  after  that  rate  for  a  greater  or  less 
sum,  and  longer  or  shorter  time,  shall  forfeit  for  every  offence  the  value 
of  the  principal  sum  or  goods  so  loaned,  bargained,  exchanged,  or  ti-ans- 
ferred,  together  with  all  interest  and  other  profits  accruing  therefrom  ; 
one  moiety  to  be  paid  to  the  queen  for  the  use  of  the  province,  and  the 
other  moiety  to  the  person  suing  for  the  same,  to  be  recovered  by  action 
in  any  court  of  record  in  the  county  where  the  offence  may  be  committed, 
which  action  shall  be  brought  within  twelve  months  from  the  time  of  such 
offence." 

It  was  "  agreed  that  either  party  may  cite  from  the  New  Brunswick 
Reports  any  decisions  of  the  courts  of  that  province  applicable  to  the  case, 
relating  to  the  construction  of  the  foregoing  statute." 

The  full  court  are  to  render  judgment  according  to  the  rights  of  the 
parties ;  and  if  for  the  demandant,  she  is  to  have  the  conditional  judg- 
ment provided  by  statute. 

E.  B.  Harvey^  ior  the  plaintiff.  The  payments  made  and  indorsed  as 
interest  cannot  be  treated  as  payment  of  principal.    No  decided  case 

J'ustifies  it.    fftglt/  v.  First  National  Bank  of  Beverly^  24  Ohio,  76 ;  3 
^arsons  on  Contracts,  115 ;  Houghton  v.  Page^  2  N.  H.  42. 

The  contracts,  secured  by  the  mortgages,  were  valid  in  their  inception. 
To  avoid  a  security  as  usurious  you  must  show  that  the  agreement  was 
illegal  from  its  origin.     8  Parsons,  115  and  cases  cited  in  note  a,  also  at 

Sage  122 ;  Tate  v.  Wellings^  3  Term  R.  531,  cited  in  Bank  of  British 
L  A.  V.  Fisher,  2  Allen  N.  B.  Rep.  1. 
The  contracts  were  between  residents  of  New  Brunswick,  and  made 
there.     Their  construction   and  validity  depend  on  the  foreign  law. 


July,  1877.]  THE  AMERICAN  LAW  TIMES  REPORTS.  321 

Vol.  IT.]  LiVDSAT  V.  Hill.  [No.  7. 

3  Parsons  on  Con.  114 ;  Houghton  t.  Page^  2  N.  H.  42  ;  Dunscomb  v. 
Bunker^  2  Met.  8. 

The  statute  in  evidence  is  strictly  a  penal  statute ;  and  the  courts  of 
this  state  will  not  enforce  or  notice  the  penal  provisions  of  the  laws  of  a 
foreign  country.  Ogden  v.  Folliot,  8  Term  R.  726,  783  ;  Wolf  v.  Oxholm, 
6  M.  &  S.  99,  and  other  cases  cited  in  notes  to  Story  on  Conflict  of  Laws, 
808  ;  Gale  v.  Eastman,  7  Met.  14 ;  1  Hill.  Mort.  373. 

The  taking  the  mortgages  on  jproperty  in  Maine  does  not  change  the 
place  of  the  contracts,  as  they  are  only  accessorial  to  the  originals  which 
are  none  the  less  foreign.     Story  on  Cfonflict  of  Laws,  §§  287  a,  293. 

The  alleged  usurious  payments  were  made  after  the  debts  were  overdue 
and  the  contracts  broken.  There  entered  into  them  the  considerations  of 
the  varying  value  of  the  currency,  and  the  prices  of  goods  received  in  part 
payment  from  a  third  party,  ouch  payments  are  not  usurious.  Barik 
of  Orleans  v.  Curtis^  11  Met.  359 ;  Fox  v.  Lipe^  24  Wend.  164,  cited 
in  Hill.  Mort.  18,  §  17 ;  3  Parsons,  116,  notes ;  ChMer  v.  How^  8  Mass. 
267. 

Defendant  was  not  a  party  to  the  contracts  secured  by  the  mortgages. 
She  did  not  make  the  payments  charged  to  be  usurious.  Upon  the  Bixby 
mortgage  the  payments  were  not  made  by  the  original  party  contracting, 
nor  by  the  defendant.  She  cannot  recover  here,  to  her  own  use,  the  pen- 
alty provided  by  the  foreign  statute  to  be  recovered  by  a  local  action,  in 
the  foreign  jurisdiction,  within  a  time  limited  and  long  since  elapsed,  half 
to  the  queen. 

It  is  not  usury  if  a  third  persorf  voluntarily  pays  a  sum  in  excess  of  the 
legal  interest.     McArthur  v.  Schenck^  81  Wise.  678. 

jP.  a.  Pike  ^  A.  McNichoU  for  the  defendant.  I.  The  excess  of  pay- 
ment over  six  per  cent,  should  be  deducted  from  the  principal.  Such  was 
the  statute  law  of  our  state  not  repealed  till  1870,  after  nearly  all  the 
payments  were  made  by  Hill.  The  repealing  Act  of  1870  provides  "  that 
in  the  absence  of  any  agreement  in  writing,  the  legal  rate  of  interest 
shall  be  six  per  cent.  In  the  case  at  bar,  there  being  no  agreement  in 
writing,  the  parties  are  thrown  upon  their  rights  at  common  law. 

In  Peters  v.  Horton^  2  Pugsley,  176,  Ritchie,  C.  J.,  says :  "  Whatever 
doubts  may  once  have  been  entertained  as  to  the  right  of  the  party  paying 
usurious  interest  to  recover  back  any  portion  of  the  money  so  paid,  they 
have  long  since  been  dissipated ;  and  text  books  and  cases  now  all  agree 
that  when  a  party  has  paid  usurious  interest  he  may  recover  back  the  ex- 
cess beyond  the  legal  rate  in  an  action  for  money  had  and  received.  This 
is  one  of  the  exceptions  to  the  general  rule,  that  when  money  has  been  paid 
in  pursuance  of  an  illegal  contract,  it  is  generally  irrecoverable  ;  and  the 
reason  why  it  is  so  is  l^cause  the  law  looks  on  both  parties  as  being  in 
pari  delicto.  But  in  the  case  of  payment  of  usurious  interest,  it  is  con- 
sidered that  the  law  prohibiting  the  taking  of  more  than  a  certain  rate  of 
interest  is  for  the  protection  of  men  in  needy  and  necessitous  circumstances, 
and  who  from  their  situation  and  condition  are  liable  to  be  oppressed  and 
imposed  upon;  and  so  they  and  the  parties  taking  advantage  of  their 
distress  are  not  in  pari  delicto.  The  lender  on  usury  being  regarded 
by  the  law  as  the  oppressor,  and  the  borrower  as  the  oppressed  and  in- 
jured." 

VOL.  rv,  21 
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This  case  was  in  1874.  The  statute  did  not  provide  for  the  recovery 
back  of  money  in  the  manner  allowed  in  the  case,  and  the  chief  justice 
put  it  on  the  common  law  doctrine.  The  case  was  similar  to  the  one  at 
bar.  The  debt  had  been  paid  by  the  payment  of  extra  interest  and  $165 
in  excess ;  and  the  court  gave  judgment  for  the  $165. 

After  enumerating  the  English  authorities  the  chief  justice  says  :  ^^  With 
these  authorities,  all  the  text  books,  English  and  American,  agree." 

The  specific  ground  on  which  we  place  this  portion  of  the  defence  is, 
that  whenever  Mr.  Hill  paid  $300,  as  he  says  he  did,  for  the  use  of  $3,000 
for  one  year,  he  paid  $180  for  interest  and  $120  on  the  principal ;  and  the 
contract,  not  made  in  writing,  by  which  the  plaintifiE  claimed  to  put,  and 
did  put  the  whole  $800  to  the  account  of  interest,  was  illegal  by  the  stat- 
ute then  existing  and  by  the  present  statute. 

We  need  make  no  account  of  the  fact  that  the  ten  per  cent,  was  paid 
with  a  gold  premium  ;  because  the  over  payments  in  any  event  are  suffi- 
cient to  extinguish  the  principal. 

II.  The  law  of  the  place  of  contract  and  performance  made  the  pay- 
ment of  more  than  six  per  cent,  vitiate  the  contract. 

The  contracts  secured  by  the  mortgages  declared  on  were  made  in  New^ 
Brunswick  and  to  be  executed  there.  Mr.  Hill  and  Mr.  Bixby  and  Mra. 
Lindsay  were  all  residents  of  New  Brunswick  at  the  time  of  the  execution 
of  the  contracts.  The  payments  were  all  made  in  Mrs.  Lindsay's  house 
in  New  Brunswick,  where  she  ever  continued  to  reside. 

The  security,  although  bargained  for  in  New  Brunswick,  was  necessarily 
executed  in  the  State  of  Maine ;  but,  of  course,  if  the  sum  stipulated  for 
has  been  paid,  or  if  the  note  and  bond  have  been  discharged,  the  mort- 
gages are  of  no  validity. 

The  statute  given  in  the  case  is  explicit,  and  the  only  question  is 
whether  this  court  is  bound  by  it. 

By  the  law  of  New  Brunswick,  where  the  contract  was  made  and  per- 
formed, the  note  and  bond  are  in  the  language  of  the  statute  ^^  utterly 
void."     Can  they  be  revived  here  ? 

DiCKEBSON,  J.  It  is  a  rule  of  law,  too  well  established  to  admit  of 
controversy,  that  the  nature,  validity,  and  construction  of  contracts  are  to 
be  determined  by  the  law  of  the  place  where  the  contract  is  made,  and 
that  all  remedies  for  enforcing  such  contracts  are  regulated  by  the  law  of 
the  place  where  such  remedies  are  pursued.  In  the  one  case,  the  lex  tod 
contractus^  and  in  the  other,  the  lexfori^  governs.  Foreign  statutes  of  lim- 
itation come  within  the  latter  clause  of  this  rule ;  because  they  affect  only 
the  time  within  which  a  legal  remedy  must  be  pursued  and  not  the  gist  of 
the  contract  itself.  In  the  terse  language  of  the  court  in  Andrews  v.  Pondy 
13  Pet.  65 :  ^^  The  legal  consequences  of  an  agreement  must  be  decided  by 
the  law  of  the  place  where  the  contract  was  made ;  if  void  there,  it  is  void 
everywhere."  Bvlger  v,  Roche^  11  Pick.  86, 37  ;  Dunscomb  et  al.  v.  Buinr 
her,  2  Met.  8,  10 ;  Q-ale  v.  Uastman^  7  Met.  14, 16. 

The  contracts  secured  by  the  mortgages  were  made  in  New  Brunswick 
and  to  be  executed  there.  The  parties  to  the  contracts,  at  the  time  they 
were  made,  resided  there ;  and  the  payments  were  all  made  in  that  prov- 
ince. The  security,  though  bargained  for  in  New  Brunswick,  was  neces- 
sarily executed  in  this  state. 
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The  statutes  of  New  Brunswick  (R.  S.  §  1,  c.  102),  in  force  when  the 
mortgages  and  contracts  in  controversy  were  executed,  contained  the  fol- 
lowing provision :  *'  No  person  shall,  directly  or  indirectly,  receive  on  any 
contract  to  be  made  for  the  loan  of  any  money  or  goods,  more  than  six 
pounds  for  the  forbearance  of  one  hundred  pounds  for  one  year,  and  after 
that  date  for  a  greater  or  less  sum,  and  longer  or  shorter  time';  and  all 
deeds  or  contracts  for  the  payment  of  any  money  to  be  lent,  or  for  the 
performance  of  anything  undertaken,  upon  or  by  which  more  than  such 
rate  of  interest  shall  be  reserved  or  received,  shall  be  utterly  void." 

Section  second  of  the  same  statute  imposes  a  forfeiture  of  the  principal 
sum  lent  and  all  the  interest,  upon  the  lender  for  every  offence  against  its 
provisions. 

In  order  to  render  a  contract  void  for  usury,  it  must  be  tainted  with 
that  offence  in  its  inception.  It  is  the  reservation  or  receipt  of  usurious 
interest,  in  pursuance  of  the  terms  of  the  contract  itself,  that  renders  it 
void  ;  the  subsequent  payment  of  such  interest  upon  a  contract  free  from 
the  taint  of  usury  in  its  origin  will  not  have  this  effect.  3  Parsons  on 
Contracts,  115  ;  MchoU  v.  Fearson^  7  Pet.  103 ;  Rice  v.  Welling^  6  Wend. 
595,  597  ;  Gardner  v.  Floffff^  8  Mass.  101. 

But  the  law  is  otherwise  in  respect  to  incurring  the  penalty  or  forfeiture 
for  a  violation  of  the  law  against  usury.  In  that  case,  the  subsequent  re* 
ceipt  of  usurious  interest  by  the  lender,  upon  a  contract  originally  un- 
tainted with  usury,  renders  him  liable  to  the  penalty  or  forfeiture  incurred. 
In  Flayer  v.  Edwards^  Camp.  112,  Lord  Mansfield  said:  ^*  Iii  case  the 
agreement  originally  for  the  payment  of  principal  be  legal,  and  the  interest 
does  not  exceed  the  legal  rate ;  but  afterwards  upon  payment  being  for- 
borne illegal  interest  is  demanded,  there  the  agreement  by  retrospect  is 
not  void,  but  the  parties  are  liable  to  the  penalty  of  treble  value."  3  Par- 
sons on  Contracts,  123 ;  ThompBon  v.  Woodbridge^  8  Mass.  256. 

The  instruments  in  controversv  appear  to  have  been  given  in  the  usual 
course  of  business,  and  upon  their  face  are  free  from  the  taint  of  usury. 
The  alleged  usurious  payments  were  made  after  the  debts  were  over  due 
and  the  contracts  were  broken.  The  contracts,  therefore,  were  not  void 
under  §  1,  chap.  102,  R.  S.  of  New  Brunswick,  but  the  forfeiture  imposed 
by  §  2,  of  the  same  chapter  was  incurred  by  the  defendants.  That  for- 
feiture is  in  the  nature  of  a  remedy,  which,  as  we  have  seen,  can  extend 
only  to  suits  brought  in  New  Brunswick,  and  can  have  no  effect  where  a 
remedy  is  sought  under  our  laws ;  in  other  words,  the  defendant,  in  this 
respect,  cannot  invoke  the  same  defence  in  this  state  that  he  could  make 
in  New  Brunswick.  Qale  v.  Eoitmany  supra  ;  Dunseomb  et  al.  v.  Bunker, 
iupra. 

The  case  is  therefore  to  be  determined  by  the  law  of  the  forum  selected 
by  the  plaintiff  for  the  enforcement  of  her  rights.  Can  the  defendant 
here  avail  herself  by  way  of  recoupment,  set-off,  or  otherwise,  of  the  ex-- 
eess  paid  over  six  per  cent,  upon  the  contracts  in  controversy  ? 

When  the  alleged  usurious  payments  were  made,  our  statute  provided 
that  in  an  action  brought  to  recover  the  principal  and  interest,  in  such  a 
case,  the  usurious  interest  might  be  deducted  from  the  principal.  But 
that  statute  was  repealed  in  1870,  and,  instead  of  it,  the  present  statute 


324  THE  AMERICAN  LAW  TIMES  REPORTS.  [Jolj,  1877.    * 

I  '        ■  .11  III 

Vol.  IV.]  LiKDSAT  i;.  Hill.  [No.  7. 

was  enacted,  which  simply  provides  that  ^^  in  the  absence  of  any  agree- 
ment in  writing,  the  legal  rate  of  interest  shall  be  six  per  cent,  per  an- 
num." 

It  is  argaed  by  the  learned  counsel  for  the  defendant,  that  an  action 
for  money  had  and  received  lies  to  recover  back  the  amount  of  usurious 
interest  paid,  and  that,  to  avoid  circuity  of  action,  that  sum  may  be  al- 
lowed the  defendant,  in  extinguishment  of  her  original  indebtedness,  as 
it  exceeds  that  amount.  The  authorities  indicate  that  where  a  usurious 
contract  is  declared  illegal  and  void  by  statute,  the  money  paid  thereon 
is  to  be  regarded  as  taken  illegally,  and  as  oppressively  extorted  from  the 
borrower,  and  that,  therefore,  the  equitable  action  tor  money  had  and 
received  lies  to  recover  it  back.  It  is  upon  this  ground  that  the  authori- 
ties relied  upon  to  support  the  defendant's  theory  rest.  This  question  is 
discussed  by  Shaw,  C.  J.,  in  Crosby  v.  Bennett^  7  Met.  17, 18  ;  and  the 
distinction  is  expressly  made  between  usurious  contracts  tiiat  are  made 
illegal  and  void  oy  statute,  and  those  that  are  not,  giving  the  equitable 
action  for  money  had  and  received  to  recover  back  the  usurious  interest 
paid  in  the  former  case,  and  denying  it  in  the  latter.  We  think  this  dis- 
tinction is  well  taken.  Where  the  law  does  not  prohibit  usury,  nor  make 
usurious  contracts  illegal  or  void,  it  cannot  regard  the  taking  of  a  greater 
sum  for  the  use  of  money  than  is  fixed  by  law  as  illegal  or  oppressive, 
which  is  the  gist  of  the  right  of  recovery  invoked  by  the  defendant.  It 
is  only  upon  the  ground  tibat  the  payments  made  by  her  grantors  were 
received  in  violation  of  law,  that  she  claims  the  right  to  recoup ;  if  no 
law  has  been  violated,  there  is  no  right  of  recoupment. 

While  our  statute  fixes  the  legal  rate  of  interest  at  six  per  cent,  per 
annum,  it  does  not  in  terms  nor  by  necessary  implication  prohibit  the 
taking  of  a  greater  sum,  nor  declare  contracts  for  a  greater  rate  ill^al  or 
void.     Nor  does  it  provide  for  the  deduction  of  the  amount  of  interest 

{>aid  in  excess  of  this  rate  from  the  principal  upon  action  brought  there- 
or,  or  for  its  recovery  back  where  there  is  "  no  agreement  in  writing  "  in 
respect  to  interest.  It  simply  declares  what  shall  be  the  legal  rate  of 
interest  when  there  is  no  agreement  in  writing  for  a  different  rate. 

This  construction  of  the  statute  harmonizes  with  the  action  of  the  legis- 
lature upon  this  subject.  Contemporaneously  with  the  enactment  of  the 
present  statute,  the  legislature  passed  an  act  repealing  the  Usury  Act  of 
1857,  which  contained  the  identical  provisions  for  the  deduction  from  the 
principal,  and  the  recovery  back,  of  usurious  interest,  where  paid,  that 
are  now  sought  to  be  applied  in  this  case.  That  act  of  repeal  was  a  legis- 
lative construction  of  the  existing  statute.  By  its  repeal  of  the  Act  of 
1857,  and  its  omission  to  incorporate  the  provisions  contended  for  by  the 
defendants  into  the  new  statute,  the  legislature  clearly  intended  to  effect 
a  radical  change  in  the  law  of  usury.  It  would  be  an  alarming  exercise 
of  judicial  power  of  construction  to  hold  that  the  law  is  the  same  upon 
the  subject  under  consideration  as  it  was  before  the  statute  of  1857  was 
repealed.  Such  a  construction  would  render  the  repealing  act  nugatory. 
Language  could  scarcely  make  the  intention  of  the  legislature  to  abolish 
the  remedies  provided  in  the  statute  of  1857  more  intelligible.  This 
court  cannot  undertake  to  revive  by  construction  a  doctrine  which  the 
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legislature  obviously  intended  to  discard  by  positive  enactment.  Our  con- 
clusion is,  that  the  defendants  are  not  entitled  to  have  the  amount  of 
usurious  interest,  paid  by  them,  deducted  from  the  contracts  secured  by 
the  mortgages  in  suit. 

Conditional  judgment  for  plaintiff  as  on  mortgage. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

[October  Term,  1876.] 

FORMER  judgment.  —  WHEN  AN  ESTOPPEL. 

RUSSELL  V.  PLACE. 

A  judgment  of  a  court  of  competent  jurisdiction,  upon  a  question  directly  involved  in 
one  suit,  is  conclusive  as  to  that  question  in  another  suit  between  the  same  parties  ; 
but  to  this  operation  of  the  judgment  it  must  appear,  either  upon  the  face  of  the  rec- 
ord, or  be  shown  by  extrinsic  evidence,  that  the  precise  question  was  raised  and  de- 
termined in  the  former  suit.  If  there  be  any  uncertainty  on  this  head  in  the  record, 
the  whole  subject  matter  of  the  action  will  be  at  large  and  open  to  a  new  contention, 
unless  this  uncertainty  be  removed  by  extrinsic  evidence  showing  the  precise  point  in- 
volved and  determined.  To  apply  the  judgment,  and  eive  effect  to  the  adjudication 
actually  made,  when  the  recoixi  leaves  the  matter  in  doubt,  such  evidence  is  admis- 
sible. 

In  an  action  at  law  for  damages  for  the  infringement  of  a  patent  for  an  alleged  new  and 
useful  improvement  in  the  preparation  of  leather,  which  patent  containea  two  claims: 
one  for  the  use  of  fat  liquor  generally  in  the  treatment  of  leather ;  and  the  other  for  a 
process  of  treating  bark-tanned  lamb  or  sheepskin,  by  means  of  a  compound  com- 
posed and  applied  in  a  particular  manner;  the  declaration  alleged,  as  the  infringement 
complained  of,  that  the  defendants  had  made  and  used  the  invention,  and  caused 
others  to  make  and  use  it,  without  averring  whether  such  infringement  consisted  in 
the  simple  use  of  fat  liquor  in  the  treatment  of  leather  or  in  the  use  of  the  process  spec- 
ified :  beldj  that  the  ludgment  recovered  in  the  action  does  not  estop  tne  defendant 
in  a  suit  in  equity  by  the  same  plaintiff,  for  an  injunction  and  an  accounting  for  gains 
and  profits,  from  contesting  the  validity  of  the  patent,  it  not  appearing  by  the  record, 
and  not  being  shown  by  extrinsic  evidence,  upon  which  claim  the  recovery  was  had ; 
the  validity  of  the  patent  was  not  necessarily  involved,  except  with  respect  to  the 
clidm  which  was  the  basis  of  the  recovery  :  a  patent  may  be  vaJid  as  to  a  single  claim 
and  invaUd  as  to  the  others. 

If  upon  the  face  of  a  record  anything  is  left  to  conjecture  as  to  what  was  necessarily 
involved  and  decided,  there  is  no  estoppel  in  it  when  pleaded,  and  nothing  conclu- 
sive in  it  when  offered  as  evidence. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  an  infiingement  of  a  patent  to  the  complainant  for  aiv 
alleged  new  and  useful  improyement  in  the  preparation  of  leather,  and  is 
similar  in  its  general  features  to  the  suit  of  the  complainant  against 
Dodge,  recently  decided.  It  is  submitted  upon  substantially  the  same 
testimony,  and  presents,  with  one  exception,  the  same  questions  for  de- 
termination. That  exception  relates  to  the  operation,  as  an  estoppel 
against  setting  up  the  defences  here  made,  of  a  Judgment  recoyered  by 
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the  complainant  against  the  defendants  in  an  action  at  law  for  the  in- 
fringement of  the  patent. 

The  bill  of  complaint  sets  forth  the  invention  claimed^  the  issue  of  a 
patent  for  the  same,  its  surrender  for  alleged  defective  and  insufficient 
description  of  the  invention,  its  reissue  with  an  amended  specification, 
and  the  recovery  of  judgment  against  the  defendants  for  damages  in  an 
action  at  law  for  a  violation  o{  the  exclusive  privileges  secured  by  the 
patent. 

The  bill  then  alleges  the  subsequent  manufacture,  use,  and  sale  by  the 
defendants  without  the  license  of  the  patentee  of  the  alleged  invention 
and  improvement,  and  prays  that  they  may  be  decreed  to  account  for  the 
gains  and  profits  thus  acquired  by  them,  and  be  enjoined  from  further  in- 
fringement. 

The  answer  admits  the  issue  of  the  patent,  its  surrender  and  reissue, 
and  as  a  defence  to  this  suit  sets  up  in  substance  the  want  of  novelty  in 
the  invention,  its  use  by  the  public  for  more  than  two  years  prior  to  the 
application  for  the  patent,  and  that  the  reissue,  so  far  as  it  differs  from 
the  original  patent,  is  not  for  the  same  invention.  The  answer  also  ad- 
mits the  recovery  by  the  complainant  in  the  action  at  law  of  the  judg- 
ment mentioned,  but  denies  that  the  same  issues  were  involved,  or  tried, 
in  that  action  which  are  raised  in  this  suit. 

The  action  at  law  was  brought  in  the  circuit  court  of  the  United 
States  for  the  Northern  District  of  New  York,  in  the  ordinary  form  of 
such  actions  for  infringement  of  the  privileges  secured  by  a  patent.  The 
defendants  pleaded  the  general  issue,  and  set  up,  by  special  notice  under 
the  act  of  Congress,  the  want  of  novelty  in  the  invention,  and  its  use  by 
the  public  for  more  than  two  years  prior  to  the  application  for  a  patent. 
The  plaintiff  obtained  a  verdict  for  damages,  upon  which  the  judgment 
mentioned  was  entered  ;  and  this  judgment,  it  is  now  insisted,  estops  the 
defendants  in  this  suit  from  insisting  upon  the  want  of  novelty  in  the  in- 
vention patented,  and  its  prior  use  by  the  public,  and  also  from  insisting 
upon  any  ground  going  to  the  validity  of  the  patent  which  might  have 
been  availed  of  as  a  defence  in  that  action ;  and,  of  course,  upon  the 
want  of  identity  in  the  invention  covered  by  the  reissue  with  that  of  the 
original  patent. 

It  is  undoubtedly  settled  law  that  a  judgment  of  a  court  of  competent 
jurisdiction,  upon  a  question  directly  involved  in  one  suit,  is  conclusive 
as  to  that  question  in  another  suit  between  the  same  parties.  But 
to  this  operation  of  the  judgment  it  must  appear,  either  upon  the  face 
of  the  record  or  be  shown  by  extrinsic  evidence,  that  the  precise  ques- 
tion was  raised  and  determined  in  the  former  suit.  If  there  be  any  un- 
certainty on  this  head  in  the  record,  —  as  for  example,  if  it  appear  that 
several  distinct  matters  may  have  been  litigated,  upon  one  or  more  of 
.which  the  judgment  may  have  passed,  without  indicating  which  of  them 
was  thus  litigated,  and  upon  which  the  judgment  was  rendered,  —  the 
whole  subject  matter  of  the  action  will  be  at  large  and  open  to  a  new 
contention,  unless  this  uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  determined.  To  apply  the  judg- 
ment, and  give  effect  to  the  adjudication  actually  made,  when  the  record 
leaves  the  matter  in  doubt,  such  evidence  is  admissible. 
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Thus  in  the  case  of  the  Washinfftan^  Alexandria  ^  Georgetown  Steam- 
Packet  Company  y.  Sickles^  reported  in  the  24th  of  Howard,  a  ver- 
dict and  judgment  for  the  plaintiff  in  a  prior  action  against  the  same  de- 
fendant on  a  declaration,  containing  a  special  count  upon  a  contract  and 
the  common  counts,  was  held  by  this  court  not  to  be  conclusive  of  the 
existence  and  validity  of  the  contract  set  forth  in  the  special  count,  be- 
cause the  verdict  might  have  been  rendered  without  reference  to  that 
count,  and  only  upon  the  common  counts.  Extrinsic  evidence  showing 
the  fact  to  have  been  otherwise  was  necessary  to  render  the  judgment  an 
estoppel  upon  those  points. 

When  the  same  case  was  before  this  court  the  second  time  (^Packet  Co. 
V.  Sickles^  5  Wall,  592),  the  general  rule  with  respect  to  the  conclusive- 
ness of  a  verdict  and  judgment  in  a  former  suit  between  the  same  par- 
ties, when  the  judgment  is  used  in  pleading  as  an  estoppel,  or  is  relied 
upon  as  evidence,  was  stated  to  be  substantially  this :  that  to  render  the 
judgment  conclusive  it  must  appear  by  the  record  of  the  prior  suit  that 
the  particular  matter  sought  to  be  concluded  was  necessarily  tried  or  de- 
termined ;  that  is,  that  the  verdict  in  the  suit  could  not  have  been  ren- 
dered without  deciding  that  matter ;  or  it  must  be  shown  by  extrinsic 
evidence,  consistent  with  the  record,  that  the  verdict  and  judgment  neces- 
sarily involved  the  consideration  and  determination  of  the  matter. 

Tested  by  these  views,  the  question  presented  by  the  plaintiff  in  this 
case,  upon  the  effect  as  evidence  of  the  verdict  and  judgment  in  the  ac- 
tion at  law,  is  of  easy  solution.  The  record  of  that  action  does  not  dis- 
close the  nature  of  the  infringement  for  which  damages  were  recovered. 
The  declaration  only  avers  that  the  plaintiff  was  the  original  and  first 
inventor  of  a  new  and  useful  improvement  in  the  preparation  of  leather, 
and  that  he  obtained  a  patent  for  the  same,  and  on  its  surrender  a  new 
patent  with  an  amended  specification,  without  describing  with  other  par- 
ticularity the  nature  and  operation  of  the  invention,  and  alleges  as  the 
infringement  complained  of  that  the  defendants  have  made  and  used  the 
invention,  and  have  caused  others  to  make  and  use  it.  The  patent  con- 
tains two  claims :  one  for  the  use  of  fat  liquor  generally  in  the  treatment 
of  leather ;  and  the  other  for  a  process  of  treating  bark-tanned  lamb  or 
sheep-skin  by  means  of  a  compound  composed  and  applied  in  a  particular 
manner.  Whether  the  infringement  for  which  the  verdict  and  judgment 
passed  consisted  in  the  simple  use  of  fat  liquor  in  the  treatment  of 
leather,  or  in  the  use  of  the  process  specified,  does  not  appear  from  the 
record.  A  recovery  for  an  infringement  of  one  claim  of  the  patent  is  not 
of  itself  conclusive  of  an  infringement  of  the  other  claim,  and  there  was 
no  extrinsic  evidence  offered  to  remove  the  uncertainty  upon  the  record ; 
it  is  left  to  conjecture  what  was  in  fact  litigated  and  determined.  The 
verdict  may  have  been  for  an  infringement  of  the  first  claim ;  it  may 
have  been  for  an  infringement  of  the  second  ;  it  may  have  been  for  an 
infringement  of  both.  The  validity  of  the  patent  was  not  necessarily 
involved,  except  with  respect  to  the  claim  which  was  the  basis  of  the 
recovery.  A  patent  may  be  valid  as  to  a  single  claim  and  not  valid  as  to 
the  others.  The  record  wants,  therefore,  that  certainty  which  is  essential 
to  its  operation  as  an  estoppel,  and  does  not  conclude  the  defendants  from 
contesting  the  infringement  or  the  validity  or  the  patent  in  this  suit* 
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The  record  is  not  unlike  a  record  in  an  action  for  money  had  and  re- 
ceived to  the  plaintifiE's  use.  It  would  be  impossible  to  affirm  from  such 
a  record  with  certainty  for  what  moneys  thus  received  the  action  was 
brought,  without  extrmsic  evidence  showing  the  fact ;  and  of  course, 
without  such  evidence,  the  verdict  and  judgment  would  conclude  noth- 
ing, except  as  to  the  amount  of  indebtedness  established. 

According  to  Coke,  an  estoppel  must  "  be  certain  to  every  intent ;  " 
and  if  upon  the  face  of  a  record  anything  is  left  to  conjecture  as  to  what 
was  necessarily  involved  and  decided,  there  is  no  estoppel  in  it  when 
pleaded,  and  nothing  conclusive  in  it  when  offered  as  evidence.  See 
Aiken  v.  Pecky  22  Vt.  260,  and  Hooker  v.  Hubbard,  102  Mass.  246. 

The  decree  is  affirmed. 

Mr.  Justice  Clifford  dissented. 


SUPREMB   COURT   COMMISSION   OF   OHIO. 

(To  appear  in  20  Ohio  St) 

BXPBESS  COMPANY  A  COMMON  CABKIER.  —  LIABILITY  OF  OABBIEE.  — 
EXEMPTION  IN  BILL  OF  LADING.  —  NEGLIGENCE.  —  BUBDEN  OF 
PBOOF. 

UNITED  STATES  EXPRESS  COMPANY  t;.  BACKMAN. 

1.  A  common  carrier  is  one  that  undertakes  for  hire  or  reward  to  carry,  or  cause  to  be 
carried,  goods  for  all  persons  indifferently  who  may  choose  to  employ  him,  from  one 
place  to  another. 

2.  An  express  company,  that  receives  and  agrees  to  transport  goods  from  one  designated 
place  to  another  designated  place,  for  a  compensation,  in  the  ordinary  means  of  con- 
Teyance,  is  a  common  carrier,  although  not  the  owner,  and  having  no  interest  in  the 
conveyance  by  which  the  goods  are  transported. 

S.  A  common  carrier  is  lialHe  for  the  value  of  the  goods  lost  through  its  negligence, 
notwithstanding  the  bill  of  lading  provides  that  the  carrier  shall  not  be  liable  beyond 
an  amount  named  therein,  when  it  is  understood  by  the  parties  that  the  sum  so  agreed 
on  is  less  than  the  value  (jf  the  goods.  Such  an  agreement  can  at  most  cover  a  loss 
arising  from  some  cause  other  than  the  negligence  or  default  of  the  carrier  or  his  » 
servants,  and  the  rule  of  damages  is  the  same,  although  less  is  charged  and  paid  for 
the  transportation  than  when  the  exempting  clause  is  omitted. 

4.  In  an  action  on  the  ground  of  negli^nce  against  a  common  carrier  upon  a  bill  of 
lading  containing  an  exemption  from  liability  from  loss  by  fire,  the  burden  of  proof 
is  on  the  carrier  to  show  that  the  loss  occurred  within  the  terms  of  the  exemption, 
and  that  the  loss  occurred  without  fault  on  his  part. 

Ebbob  to  the  superior  court  of  Cincinnati  in  general  term. 

Plaintiff  below  (defendant  in  error),  on  the  8th  day  of  June,  1869, 
caused  to  be  delivered  to  plaintiff  in  error  (defendant  below),  as  a  com-' 
mon  carrier,  the  owner  and  proprietor  of  a  certain  line  called  the  '^  Great 
Western  Dispatch,"  one  hundred  and  twenty-five  i)arrels  of  whiskey, 
thirty-five  half  barrels  of  whiskey,  and  two  empty  barrels,  all  of  the 
alleged  value  of  fifty  thousand  dollars,  to  be  carried  from  the  city  of 
Cincinnati,  in  the  State  of  Ohio,  to  the  city  of  New  York,  in  the  State 
of  New  York,  for  a  reasonable  reward.  Plaintiff  in  error  received  the 
goods,  and  delivered  to  defendant  in  error  a  bill  of  lading,  of  which  the 
following  is  a  copy ;— 
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Great  'Western  Dispatch, 

UNITED    STATES    EXPRESS   COMPANT,  -  PROPRIETORS. 
W.  H.  PERRY,  QenM  Supt.  VIA  C.  H.  HINMAN,  Asst  Supt. 

Clnciiiuti,  Hmniltoi  k  DaTton,  Atlantic  k  fireat  Westen.  ail  Erie  RailwaTS. 


JOHN  M'CUNB, 
Freight  Agent, 

Ho.  80  Vwt  roarth  St. 
MARKS. 

O 

o 

Vor  ^ 

OHAB.  BACXKAH,    H 

HTFront  Street,  • 

How  York,  N.  T. 

Tliis  Bill  of  UM 

IS  FROM 

CINCINNATI 

To  New  York. 

m  UTE  OF  imm 
fsmu 

18  TO  BE 

gOe,  per  lOO  tbs, 

perSarreL 

per  Bale, 


.  TDCE  THBOUOH  IS 
OtJABAHTEED 


Hot  to  0K006d< 


'dayi. 


He^  of  Shipment,  Bay  of 
AxriTftlfl,  and  Sundays  ez- 
eepted. 

Under  a  penalty  of  6  cents 
per  100  lbs.  per  day  for  eaeh 
day  of  oTcrtbne. 


'  It  is  part  of  this  Contrset 
that  the  speelfled  penalty  for 
OTerdme  shall  be  taken  as 
the  mazlmnm  claim  for  de- 
lays, when  time  Is  ouasak- 
nsn.  When  no  time  Isiraar- 
anteed,  and  the  blank  above 
for  number  of  days  is  left 
Told,  there  shall  be  no  claim 
vhaterer  afainst  the  GaRien 
lor  delay. 


CinchMuOi,  O.,  June  8ih,  1869. 
BSCBirJBn,  />om  •/.  B*  Clemray  ^  Co., 
the  following  Paekagee,  eontente  unhtwvn^  WEIQHT, 

(in  apparent  good  order),  vi*,  :  Subject  to  Correction. 

116       Brls.  Whiskey 41,760 

86Hlf."  "       7,000 

9       bbls.  8,060 

2  empty  bbls.  

Subject  to  W  clause.  61,820 

Pier  48. 

ALL  RAIL. 

Harked  and  numbered  as  per  margin,  to  be  transported  by  the  Oreat  Western 
Dispatch  to  terminus  or  reehipplng  point  of  their  roads,  and  there  dellTered  to 
the  Agents  of  Connecting  SteamlXMts,  Railroad  Companies,  or  Forwarding  lines, 
on  the  following  terms  and  conditionii,  riz. :  Tliat  the  Shipper,  Owner,  and  Con- 
signee, do  hereby  release  the  Great  Western  Dispatch,  and  the  Boats  and  Bail- 
roads  with  which  they  connect,  from  loss  or  damage  arising  from  the  acts  of 
ProTidence ;  also  damage  or  delays  by  unavoidable  accidents. 

That  the  said  Oreat  Western  Dispatch,  and  the  Steamboats,  Ballroad  Com- 
panies, and  Forwuding  Lines  with  which  they  connect,  and  which  receive  said 
property,  stiall  not  be  liable  for  leakage  of  Oil,  or  any  kind  of  Liquids,  break- 
age of  any  kind  of  Olass,  Earthen,  or  Queensware,  Carboys  of  Acid,  or  articles 
packed  in  Glass,  Stoves,  or  Stove  Furniture,  Castings,  Machinery,  Carriages. 
Furniture,  Musical  Instruments  of  any  kind,  paclcages  of  E^s,  or  for  rust  ox 
Iron,  and  of  Iron  articles,  or  for  loss  or  damage  by  wet,  dirt,  flie,  or  loss  of 
weignt,  or  for  condition  of  baling  on  Hay,  Hemp,  or  Cotton ;  nor  for  the  loss 
or  damage  of  any  kind  on  any  article  whose  bulk  requires  it  to  be  carried  on 
open  cars ;  nor  for  damage  to  perishable  property  of  any  kind,  occasioned  by 
delays  from  any  cause,  or  by  changes  of  weather ;  nor  for  loss  or  damage  on 
any  article  or  property  whatever,  by  fire  or  other  casualty  while  in  tnnslt,  or 
while  in  deposit  of  transshipment,  or  at  depots  or  landings  at  points  of  delivery  ; 
nor  for  loss  or  damage  by  flre,  collision,  or  the  dangen  of  Navigation  while  on 
Seas,  Rivers,  Lakes,  or  Canals.  All  goods  or  property  under  this  Bill  of  lading 
will  be  subject,  at  the  owner's  cost,  to  necessary  cooperage  or  baling,  and  is  to 
be  transported  to  the  depots  of  the  Companies  or  landing  of  the  Steamboats  or 
Forwarding  Lines  at  the  points  receipted  to,  for  delivery. 

Ann  IT  IS  FUKTHKB  AouKD,  that  the  Great  Western  Dispatch,  and  the  Steun- 
boats,  Railroads,  and  Forwarding  Lines  with  which  it  connects,  shall  not  be 
held  aoeountable  for  any  damage  or  deficiency  in  packages  after  the  same  shall 
have  been  receipted  for  in  good  order  by  consignees  or  their  Agents,  at  or  by  the 
next  Carrier  beyond  the  point  to  which  this  Bill  of  Lading  contracts.  Consign- 
ees are  to  pay  freight  and  charses  upon  said  goods  or  merehandlsa  in  lots  or 
parts  of  lots  as  they  may  be  delivered  to  them. 

It  is  FuBTmn  StifoLatkd  and  Aoukd,  that  in  case  of  any  loss,  detriment, 
or  damage  done  to  or  sustained  by  any  of  the  property  herein  receipted  for  dur- 
ing such  transportation,  whereby  any  legal  liability  or  responsibility  shall  or 
may  be  incurred,  the  Great  Western  Dispatch  shall  have  the  full  benefit  of  any 
insurance  that  may  liave  been  effected  upon  or  on  account  of  said  goods. 

And  r  is  FuBTHEa  AeaaiD,  ttiat  the  amount  of  the  loss  or  damage  so  accru- 
ing, so  far  as  It  shall  fall  upon  the  carriers  above  described,  shall  be  computed 
at  ttie  value  or  cost  of  the  said  goods  or  property  at  the  place  and  time  of  ship- 
ment under  this  Bill  of  Lading. 

This  Comtbaot  is  ezeouted  and  aeoomplished,  and  the  liabilities  of  the  Com- 
panies as  Common  Carriers  thereunder  terminate,  on  the  arrival  of  the  goods  or 
property  at  the  station,  or  depot  of  delivery  (and  the  Companies  will  be  liable 
as  warehousemen  only  thereafter),  and  unless  removed  by  the  Consignee  from 
the  Station  or  depots  of  delivery  within  24  hours  of  their  said  arrival,  they 
may  be  removed  and  stored  by  the  Companies  at  the  owner^s  expense  txA 
risk. 

Nonoi.  —  In  aoeepting  this  Bill  of  Lading,  the  Shipper  or  the  Agent  of  the 
owner  of  the  property  carried,  expressly  accepts  and  agrees  to  all  its  stipnlar 
tlons,  exceptioiM.  and  conditions. 

IH  WiTinss  Whbbiof,  the  Agent  haAh  affirmed  to  2  Bills  of  Lading  of  this 
tanor  and  date,  one  of  which  bung  accomplished,  the  other  to  stand  void. 
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It  is  admitted  the  goods  were  not  delivered  to  defendant  in  error  entire 
in  the  city  of  New  York,  but  that  fifty  barrels  of  the  whiskey  were  de- 
stroyed by  fire  while  in  transit  and  wholly  lost,  and  that  the  whiskey  so 
destroyed  was  of  the  value  of  $7,214.63. 

Defendant  denied  that  it  was  a  common  earner,  or  that  it  held  itself 
out  as  such  ;  but,  on  the  contrary,  it  only  professed  to  carry  certain  kinds 
of  goods  along  specified  lines  of  railway,  in  cars  provided  by  the  general 
railway  companies,  and  run  by  and  under  the  control  of  the  agents  and 
officers  of  such  companies,  and  that  they  received  no  goods  to  h&  carried 
as  aforesaid,  except  upon  an  express  agreement  containing  the  terms 
stated  in  their  advertisements,  and  the  forms  of  agreement  osed  by  them. 
That  it  is  true  that  the  plaintiff,  by  his  agents  J.  S.  Cleuray  &  Co.,  did 
deliver  to  them  at  Cincinnati,  on  the  8th  day  of  June,  1869,  the  whiskey 
and  barrels  mentioned  in  the  petition,  but  the  same  were  not  delivered 
to  them  as  common  carriers,  nor  accepted  by  them  as  such,  but  upon  an 
agreement,  a  copy  of  which  is  attached  to  the  petition. 

And  the  defendant  further  says  that  the  expression  in  said  agreement, 
"  Subject  to  a  jf 20.00  clause,"  means,  and  was  so  understood  by  the  par- 
ties thereto,  that  in  case  of  a  non-delivery  of  any  part  of  said  goods,  for 
which  the  defendants  would  be  liable,  the  valuation  thereof  should  not 
exceed  twenty  dollars  for  each  barrel  not  delivered. 

Plaintiff  below  in  reply  says  :  — 

^^  It  is  not  true  that  the  expression  in  said  agreement,  ^  Subject  to  a 
$20.00  clause,^  means,  or  that  this  plaintiff  or  his  said  agents  who  deliv- 
ered said  whiskey,  so  understood  it  to  mean,  that  in  case  of  non-delivery 
of  any  part  of  said  goods  for  which  the  defendant  would  be  liable,  the 
valuation  thereof  should  not  exceed  $20.00  for  each  barrel  not  delivered  ; 
....  plaintiff  also  avers  that  it  is  expressly  agreed  and  stipulated  in 
said  bill  of  lading  that  in  case  of  any  loss,  detriment,  or  damage  done  to, 
or  sustained  by,  said  goods,  the  amount  of  such  loss  or  damage  so  accruing, 
so  far  as  it  should  fall  upon  the  said  carriers,  should  be  computed  at  the 
value  or  cost  of  the  said  goods  or  property,  at  the  place  and  time  of  ship- 
ment under  said  bill  pf  lading ;  and  that  the  agreement  aforesaid  is  the 
only  agreement  ever  made  by  this  plaintiff  with  the  defendant  as  to  the 
mode  of  computing  the  loss  or  damage,  if  any  should  accrue  to  said  goods. 

^^  It  is  not  true  that  the  said  fiftv  barrels  of  whiskey  were  destroyed 
by  fire  without  the  neglect  or  default  of  the  defendant,  or  its  agents,  or 
servants,  nor  was  the  defendant  excused  from  delivering  the  same  to 
plaintiff." 

On  trial  in  special  term  of  the  superior  court,  the  jury  returned  a 
verdict  for  the  plaintiff  below.  On  the  refusal  of  that  court  to  grant  a 
new  trial,  the  ease  was  taken  by  petition  in  error  to  said  superior  court  in 
general  term.  On  being  affirmed  in  that  court,  a  petition  in  error  was 
allowed  to  be  filed  in  the  supreme  court.  On  the  trial  a  bill  of  excep- 
tions was  taken,  embodying  all  the  testimony,  agreed  facts,  and  charge  of 
the  court. 

MaihewB^  ltam%ey  ^  Mathews^  for  plaintiff  in  error.  1.  The  court  be- 
low assumed,  in  its  charge  to  the  jury,  that  the  defendant  below  was  a 
common  carrier.     This  was  error. 

It  cannot  be  claimed  that  the  defendant,  by  the  law  of  its  creation, 
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irrespective  of  the  facts,  was  constituted  a  common  carrier,  as  in  the  case 
of  railroad  companies  by  their  charters,  for  that  does  not  appear. 

The  question  of  the  alleged  error  then  turns  upon  this  —  whether  the 
defendant,  in  its  answer,  notwithstanding  its  formal  denial  of  the  fact, 
admitted  substantially  facts  which,  in  law,  made  it  a  common  carrier,  or, 
which  is  the  same  thing,  whether  the  facts,  which  the  testimony  on  that 
point  tended  to  prove,  established  its  character  as  such. 

The  very  and  only  ground  of  charging  the  defendant  as  a  common  car- 
rier is  the  fact  that  it  has  exercised  an  employment  of  that  nature.  But 
the  actual  fact,  alleged  and  proven,  is,  that  the  employment  it  undertook 
and  assumed  to  exercise  was  not  of  that  nature,  but  of  a  nature  entirely 
distinct. 

To  hold  otherwise  is  ta  abelish  the  distinction  between^  private  and 
common  carriers,  by  making  the  business  of  the  former  a  legal  impos- 
sibility. York  Co.  V.  Central  R.  R.  Co.  3  Wallace,  112 ;  The  New  Jer- 
sey Steam  Navigation  Co.  v.  Merchant9^  Bank^  6  How.  882  ;  Q-raham  ^ 
Co.  V.  Davis  ^  Co.  4  Qhio  St.  867. 

This  statement  of  the  law  is  inconsistent  with  Davidson  v.  Qraham^  2 
Ohio  St.  181 ;  and  Graham  ^  Co.  v.  Davis  ^  Co.  4  Ohio  St.  862,  so  far 
as  it  seems  to  permit  one  acknowledged  to  be  a  common  carrier  to  con- 
vert himself  by  contract  into  a  private  character  ;  but  that  inconsistency 
does  not  exist  when  the  character  of  a  common  carrier  has  never  existed. 
Welsh  V.  P.,  Ft.  W.  f  C.  R.  R.  Co.  10  Ohio  St.  75. 

2.  The  charge  of  the  court  as  to  the  burden  of  proof  was  erroneous. 
Railroad  Co.  v.  Reeves^  10  Wall.  189 ;  Trar^portation  Co.  v.  Downer^  11 
Wall.  134 ;  Lamhr.  C.  ^  A.  R.  R.  Co.  46  N.  Y.  278. 

8.  The  instruction  that  the  clause  in  the  agreement,  limiting  the  liabil- 
ity in  case  of  loss  to  a  valuation  of  $20  per  barrel,  was  void ;  and  that,  if 
the  plaintiff  was  entitled  to  recover  at  all,  his  damage  should  be  computed 
npon  the  basis  of  the  full  actual  value  of  the  goods  not  delivered,  was 
erroneous.    Judson  v.  We$tem  R.  R.  Co.  6  Allen,  486  ;  Q-aston  v.  Bristol 

Exeter  R.  R.  Co.  1  B.  &  S.  162 ;  Peek  v.  N.  S.  R.  R.  Co.  9  Jurist, 
14 ;  116  Eng.  Com.  Law,  1018 ;  Carr  v.  L.  ^  Y.K  R.  Co.  7  Excheq. 
707 ;  Wise  v.  G-.  W.  R.  R.  Co.,  cited  in  Simons  v.  G-.  W.  R.  R.  Co.  18 
Com.  Bench,  196 ;  E.  C.  L.  828 ;  BKnton  v.  Dibelin,  2  Q.  B.  646. 

Cox,  Burnett  ^  Follett,  and  Von  Seggem  ^  Glidden,  for  defendant  in 
error.  1.  The  plaintiff  in  error  is  a  common  can'ier,  and  received  the 
goods  described  in  the  bill  of  lading  as  such.  Story  on  Bailments,  § 
494  et  seq.,  and  cases  cited  in  notes ;  Dtvight  v.  Brewster,  1  Pick.  50 ; 
Wilson  V.  Hamilton,  4  Ohio  St.  722 ;  Reed  v.  Spaulding,  6  Bosw.  (N.  Y.) 
895  ;  2  Kent.  598  ;  2  Redf .  on  Railways,  %\  et  seq.;  and  cases  cited  in 
notes ;  1  Redf.  on  Car.  §.  47,  and  cases  there  cited ;  2  Redf.  on  Railways, 
§  170,  and  cases  there  cited  ;  Gulliver  v.  Adams  Ikcpress  Co.  88  111.  508 ; 
2  Redf.  on  Railways,  80. 

2.  Bearing  in  mind  the  provisions  of  the  bill  of  lading  and  the  facts  of 
the  case,  the  charge  of  the  court  on  the  subject  of  the  $20  limiting  clause 
was  correct.  Welsh  v.  Pittsburg,  S^e.  R.  R.  Co.  10  Ohio  St.  65 ;  David- 
son  V.  Graham,  2  Ohio  St.  181 ;  Graham  ^  Co.  v.  Davis  d*  Co.  4  Ohio 
St.  862 ;  C.ff.J^  D.  and  D.  M.  R.  R.  Co.  v.  Pontius  ^  Richmond,  19 
Ohio  St.  221 ;  Jones  v.  Voorhees,  10  Ohio,  145  ;  Beck  v.  JEvans,  16  E.  T. 
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244;  Kember  v.  Uxpresa  Co.  22  La.  Ann.  168;  Uxpreu  Co.  v.  Orooi^ 
44  Ala.  468. 

3.  The  charge  of  the  court  as  to  the  burden  of  proof  was  also  correct. 
Graham  I  Co.  v.  Davis  ^  Co.  4  Ohio  St.  362 ;  2  Greenl.  Ev.  §  219 ;  P. 
d-  R.  R.  R.  Co.  V.  Derby,  14  How.  468 ;  WeUh  v.  R.  R.  Co.  10  Ohio  St. 
69 ;  Davidson  v.  Graham,  2  Ohio  St.  131  ;  Angell  on  Car.  §§  202,  239 
et  seq.,  and  cases  cited  in  notes ;  Story  on  Bailm.  §  529,  and  cases  cited 
in  notes  ;  2  Greenl.  on  Ev.  §  219. 

AsHBURN,  J.  It  is  assigned  for  error  in  this  court :  1.  That  the  court 
aforesaid,  on  the  trial  of  said  cause  at  special  term,  erred  ia  its  charge  to 
the  jury ;  ....  4.  That  said  court,  at  general  term,  erred  in  affirming 
the  judgment  aforesaid. 

In  the  view  we  have  taken  of  the  questions  involved,  the  case  will  be 
disposed  of  in  considering  the  exceptions  taken  by  plaintifiE  in  error  to  the 
charge  of  the  court  to  the  jury. 

1.  It  is  said  the  court  below  erred  in  assuming^  in  its  charire  to  the  jury 
that  the  defendant  below  was  a  comoion  carrier.      _   .         ^  ^    ^ 

The  court  below,  in  its  charge  to  the  jury,  did  so  assume,  and  among 
other  things  said  to  the  jury:  ^^ Without  stating  all  the  arguments  for 
this  conclusion,  I  may  state  that  this  company  cannot  stipulate  against  its 
own  negligence.  Such  a  stipulation  would  be  contrary  to  public  policy. 
But  in  all  other  respects  a  common  carrier  may  limit  his  liability  in  case 
of  loss  by  special  contract. 

If  the  defendant  was  a  common  carrier,  the  above  instruction  is  law. 
It  has  been  settled  by  a  line  of  well-considered  cases  in  this  state,  that 
common  carriers  cannot,  by  any  agreement  with  their  employers,  exempt 
themselves  from  liability  for  loss  occasioned  by  their  own  negligence,  or 
the  negligence  of  their  servants.  Davidson  v.  Graham,  2  Ohio  St.  182  ; 
Graham  ^  Co.  v.  Davis  ^  Co.  4  Ohio  St.  362 ;  Welsh  ^  Welsh  v.  P., 
FoH  W.  ^  C.  R.  R.  Co.  10  Ohio  St.  65 ;  C.  P.  ^  A.  R.  R.  Co.  v.  Cur- 
ran,  19  Ohio  St.  1 ;  The  Union  Express  Company  v.  A.  A.  Graham,  26 
Ohio  St.  695. 

In  Railroad  Company  v.  Lockwood,  17  Wall.  357,  the  Ohio  doctrine  is 
fully  recognized,  the  court  holding:  ^^1.  A  common  carrier  cannot  law- 
fully stipulate  for  exemp'tion  from  responsibility  when  such  exemption  is 
not  just  and  reasonable  in  the  eye  of  the  law.  2.  It  is  not  just  and 
reasonable  in  the  eye  of  the  law  for  a  common  carrier  to  stipulate  for 
exemption  from  responsibility  for  negligence  of  himself  or  his  servants." 

Was  the  defendant  below  a  common  carrier  ? 

'^  A  common  carrier  has  been  defined  to  be  one  who  undertakes  for 
hire  or  reward  to  transport  the  goods  of  such  as  choose  to  employ  him 
from  place  to  place."     Story  on  Bailments,  443. 

<^  To  constitute  one  a  common  carrier  he  must  make  that  a  regular  and 
constant  business,  or,  at  all  events,  he  must  for  a  time  hold  himself  ready 
to  carry  jfor  all  persons  indifiEerently  who  choose  to  employ  him."  2  Red- 
field  on  the  Law  of  Railways,  3,  4. 

A  common  carrier,  then,  is  one  that  undertakes  for  hire  or  reward  to 
carry,  or  cause  to  be  carried,  goods  for  all  persons  indifferently  who  may 
choose  to  employ  him  or  it  from  one  place  to  another. 

Transportation  by  express  companies  has  come  into  practice  very  much 
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since  the  general  use  of  railways  for  transportation  purposes.  It  seems 
more  necessary  on  account  of  the  rapid  movement  upon  such  roads,  and 
also  the  mode  in  which  business  is  generally  transacted  by  railway  com- 
panies of  only  delivering  at  their  stations.  The  express  company  uses  its 
wagons  in  large  cities  to  collect  and  deliver  goods  to  the  owners  and  con- 
signees. They  also  have  their  agents  at  various  stations  along  the  line  of 
transportation  to  receive  and  deliver  goods. 

In  treating  of  the  rights  and  duties  of  express  carriers,  Mr.  Redfield  on 
Railways,  p.  83,  says  :  *'  And  there  can  be  no  question  that,  upon  general 
principles,  these  expresses  are  liable  as  common  carriers,  and  liable,  ac- 
cording to  the  course  of  their  business,  and  the  expectation  thereby  cre- 
ated in  the  minds  of  their  employers,  for  all  parcels  received  into  their 
wagons,  and  bound  to  make  personal  delivery  to  the  consignees  or  their 
agents,  at  their  places  of  business,  or,  in  default  of  having  such,  at  their 
residences." 

Numerous  authorities  hold  this  to  be  the  rule.  Baslam  v.  Adams  Ex- 
press Co.  6  Bosw.  235;  28  111.  197;  5  Bosw.  395;  Place,  Jr.  v.  Union 
Express  Co.  2  Hilton,  19;  Ghdliver  v.  Adams  Express  Co.  38  111.  503 ; 
Richards  v.  Westcotty  2  Bosw.  689 ;  Hooper  v.  Wells,  Fargo  ^  Co.  27  Cal. 
1 ;  Southern  Express  Co.  v.  Newby,  86  Geo.  635 ;  Biickland  et  ah  v. 
Adams  Express  Co.  97  Mass.  124. 

In  this  last  case  it  was  held,  and  we  think  correctly,  "  One  whose  busi- 
ness is  for  hire  to  tak;e  goods  from  the  custody  of  their  owner,  assume 
entire  possession  and  control  of  them,  transport  them  from  place  to  place, 
and  to  deliver  them  at  a  point  of  destination  to  consignees  or  agents 
there  authorized  to  receive  them,  is  a  common  carrier,  although  he  styles 
himself  an  express  forwarder,  and  although  he  contracts  with  others  to  . 
transport  the  goods  in  vehicles  of  which  they  are  the  owners,  and  the 
movements  of  which  he  himself  does  not  manage  or  control." 

The  bill  of  lading  shows,  we  think,  that  the  defendant  below  was  a 
common  carrier.  It  was  in  the  market  soliciting  public  patronage,  offer- 
ing to  cause  goods  to  be  transported  from  place  to  place  for  reward  for 
all  persons  indifferently,  and  did  agree  with  the  plaintiff  below,  as  the 
proprietor  of  the  Great  Western  Dispatch,  for  reward,  to  carry  the 
whiskey  named  in  the  bill  of  lading  from  Cincinnati  to  New  York  by  way 
of  the  Cincinnati,  Hamilton  and  Dayton,  Atlantic  and  Great  Western, 
and  Erie  Railways.  It  shows  the  goods  to  be  carried  were  received  by 
the  express  company  at  Cincinnati,  and  to  be  delivered  at  New  York.  It 
was  stipulated,  *'  This  contract  is  executed  and  accomplished,  and  the  lia- 
bilities of  the  companies  as  common  carriers  thereunder  terminate,  on 
the  arrival  of  the  goods  or  property  at  the  station  or  depot  of  delivery." 
The  sense  of  this  is,  that  the  liability  of  the  United  States  Express  Com- 
pany ;  that  the  liability  of  the  Cincinnati,  Hamilton,  and  Dayton  Railway 
Company,  and  each  of  the  other  railway  companies  over  which  the  goods 
were  to  be  carried  as  common  carriers,  would  continue,  and  not  be  dis- 
charged until  the  goods  were  delivered  at  the  depot  of  the  Erie  Railway 
in  New  York  —  the  rule  being  that  express  companies  cannot  relieve 
themselves  from  responsibility  otherwise  than  by  delivering  the  property 
at  the  place  designated  in  the  bill  of  lading. 

The  following  provision  in  the  bill  of  lading  is  equally  significant  in 
showing  the  express  company  to  be  a  common  carrier:  — 
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^'  And  it  is  further  agreed,  that  the  Great  Western  Dispatch,  and  the 
steamboats,  railroads,  and  forwarding  lines  with  which  it  connects,  shall 
not  be  held  accountable  for  any  damage  or  deficiency  in  packages  after 
the  same  shall  have  been  receipted  for  in  good  order  by  consignees,  or 
their  agents,  at  or  by  the  next  carrier  beyond  the  point  to  which  this  bill 
of  lading  contracts.  Consignees  are  to  pay  freight  and  charges  upon  said 
goods  or  merchandise  in  lots  or  parts  of  lots  as  they  may  be  delivered  to 
them." 

The  legal  force  of  this  provision  is  to  render  the  United  States  Express 
Company,  as  the  owner  of  the  Great  Western  Dispatch,  responsible,  as  a 
common  carrier,  for  any  damage  or  deficiency  in  packages  delivered  to  its 
care  until  receipted  for  by  the  consignees  or  their  agents,  or  by  the  next 
carrier  who  shall  receive  them  to  carry  beyond  the  point  to  which  the  bill 
of  lading  contracts — in  this  case,  at  the  city  of  New  York. 

A  still  further  evidence  that  the  defendant  below  was  a  common  car- 
rier appears  in  this :  — 

'^  It  is  further  stipulated  and  agreed,  that  in  case  of  any  loss,  detriment, 
or  damage  done  to  or  sustained  by  any  of  the  property  herein  receipted 
for  during  such  transportation,  whereby  any  l^al  liability  or  responsi- 
bility  shall  or  may  be  incurred,  the  Great  Western  Dispatch  shall  have 
the  full  benefit  of  any  insurance  that  may  have  been  effected  upon  or  on 
account  of  said  goods. 

We  think  t^e  express  company  stipulated  that  they  should  have  the 
benefit  of  any  insurance  on  the  whiskey  in  case  of  its  loss,  detriment,  or 
damage  during  transportation,  for  the  sole  reason  that  it  regarded  its  un- 
dertaking, in  that  behalf,  to  be  that  of  a  common  carrier. 

It  is  claimed  that  plaintiff  in  efror  should  not  be  held  to  strict  liability 
as  a  common  carrier,  for  the  reason  that  the  contract  for  carriage  is 
essentially  modified  by  the  mode  in  which  it  undertook  the  performance 
of  the  service.  The  ground  upon  which  this  defence  rests  is,  that  express 
carriers  over  railroads  to  which  they  have  no  official  relation  cannot,  from 
the  very  nature  of  the  case,  exercise  any  care  or  control  over  the  means 
of  transportation  which  they,  from  the  necessity  of  the  case,  adopt ;  that 
carriages  in  which  the  goods  intrusted  to  them  are  placed,  and  the  agents 
and  servants  by  whom  'they  are  managed,  are  not  selected  by  them,  nor 
subject  to  their  direction  or  supervision. 

We  think  this  defence,  and  the  reasoning  to  support  it,  unsound.  The 
essence  of  the  contract  is  that  the  contractors  will  cause  the  goods  in- 
trusted to  their  care  to  be  safely  carried  to  the  place  of  their  destination, 
unless  this  is  prevented  by  the  act'of  God  or  the  public  enemy.  This  is 
the  contract,  whether  the  property  is  to  be  transported  by  the  express 
company  itself  or  agencies  employed  by  it.  The  contract  does  not  imply 
a  personal  trust,  but  contemplates  only  that  the  property  shall  be  safely 
and  in  good  order  carried  to  the  designated  destination. 

We  hold,  then,  that  this  express  company  was  a  common  carrier,  and 
the  court  did  not  err  in  so  assuming  and  chai^ng. 

The  next  error  assigned  is  in  that  part  of  the  charge  to  the  jury,  in 
which  they  were  instructed  that  the  clause  in  the  agreement  limiting  the 
liability  in  case  of  loss  to  a  valuation  of  ^'  $20  "  per  barrel,  was  void,  and 
that  if  the  plaintiff  was  entitled  to  recover  at  all,  his  damages  should  be 
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compated  upon  the  basis  of  the  full  actual  value  of  the  goods  not  deliy- 
ered. 

The  court  charged  the  jury  on  this  point,  as  follows :  *^  It  has  already 
been  stated  to  you  that  the  alleged  restriction  of  liability  of  the  defendant 
in  case  of  a  loss  of  the  property  shipped,  contained  in  the  bill  of  lading 
by  the  insertion  of  the  words,  *•  9wbjeet  to  the  $20  clause,^  is  void.  With- 
out stating  all  the  arguments  for  this  conclusion,  I  may  state  that  this 
company  cannot  stipulate  against  its  own  negligence.  Such  a  stipulation 
would  be  contrary  to  public  policy.  But  in  all  other  respects  a  common 
carrier  may  limit  his  liability  in  case  of  loss  by  special  contract.  If  ^he 
defendant  lost  this  whisliey  by  its  own  negligence,  it  cannot  restrict  its 
liability  to  $20  a  barrel,  if,  as  may  be  admitted,  it  was  advised  of  the 
nature  and  value  of  the  article  te  be  transported,  and  if  this  whislcey  was, 
in  fact,  worth  more  than  $20  a  barrel  at  the  time." 

We  find  in  the  bill  of  exceptions,  ^^  it  was  admitted  by  the  defendant 
that  the  whiskey  in  question,  at  the  time  and  place  of  shipment,  was  of 
much  greater  value  than  $20  per  barrel,  and  that  the  defendant  knew 
that  fact  at  the  time." 

The  defendant  also  offered  evidence  to  show  that,  according  to  the 
general  custom  of  the  trade  and  business  prevailing  in  Cincinnati,  known 
to  dealers  in  and  shippers  of  whiskey,  and  to  those  engaged  in  the  trans- 
portation thereof  from  the  West  to  the  East,  that  whiskey  was  classified 
both  as  second  class  and  fourth  class  freight,  —  the  classification  as  fourth 
class,  based  on  the  consideration  that  when  carried  as  such,  it  was  agreed 
to  be  of  the  value  of  not  to  exceed  $20  per  barrel,  in  consideration  of 
which  the  rate  charged  as  freight  for  its  transportation  was  about  the 
average  one  third  of  the  rate  chsurged  for  its  transportation  as  second  class 
freight;  that  it  was  at  the  option  of  shippers  to  select  either  classification, 
paying  the  rate  accordingly,  but  that  the  general  practice  of  shippers  was 
to  select  the  classification  as  fourth  class,  on  account  of  the  lower  rate, 
and  that  the  advertisement  on  the  bill  of  lading  of  the  words,  written  on 
the  face  thereof,  *' subject  to  the  $20  clause,  meant  that  the  shipment 
was  as  fourth  class  freight,  and  that  in  the  event  of  loss,  for  which  the 
carrier  was  liable,  the  amount  of  damage  recoverable  should  be  limited  to 
the  valuation  of  $20  per  barrel. 

The  defendant  also  offered  evidence  that  the  freight  charged  for  the 
shipment  in  the  case  was  the  customary  rate  at  the  time  for  fourth  class 
freight. 

This  is  not  a  new  question.  An  exemption  of  this  character  was  made 
and  decided  against  a  common  carrier  in  1812,  in  the  case  of  Beck  et  aL 
V.  EvaiM  et  al.  16  East,  243.  The  carrier  gave  notice  he  would  not  be 
answerable  for  cash,  &c.,  or  any  other  goods  of  what  nature  or  kind 
soever  above  the  value  of  £5, 'unless  upon  special  agreement  and  ade- 
quate compensation,  ^^  unless  a  special  agreement  is  made  and  an  adequate 
premium  paid."  The  goods  he  received  and  lost  was  a  cask  of  brandy 
worth  jE70.  It  was  held  that  from  the  bulk  and  nature  of  the  goods  the 
carrier  was  charged  with  knowledge,  and  must  have  known  the  goods  to 
be  of  greater  value  than  £5,  and  when  lost  by  reason  of  his  negligence 
he  was  responsible  for  the  full  value  of  the  goods  losft. 

The  Ohio  cases  hereinbefore  cited  make  it  dear  that  common  carriers 
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cannot,  by  contract,  exempt  themselves  from  liability  for  full  damages  for 
a  loss  occasioned  by  their  own  negligence  or  that  of  their  servants.  No 
more  can  they  legally  stipulate  for  a  partial  exemption  from  liability 
caused  by  like  negligence.  The  public  policy  that  avoids  a  contract  for 
total  exemption  will  hold  a  contract  void  that  provides  for  partial  ex- 
emption in  such  case.  The  fact  that  by  reason  of  such  contract  the  car- 
rier undertook  the  transportation  of  the  goods  for  a  diminished  reward 
will  avail  him  nothing. 

We  do  not  think  the  parties  contemplated  a  double  rule  for  determin- 
ing a  compensation  for  loss  or  damage.  And  yet  if  the  twenty-dollar 
clause  is  to  be  the  rule  of  compensation  in  case  of  loss,  it  is  in  direct  con- 
flict with  the  following  rule  for  compensation  set  out  in  the  bill  of  lading : 
And  it  is  further  agreed,  that  the  amount  of  the  loss  or  damage  so  accru- 
ing, so  far  as  it  shall  fall  upon  the  carriers  above  described,  shall  be  com- 
puted at  the  value  or'cost  of  the  said  goods  or  property  at  the  place  and 
time  of  shipment  under  this  bill  of  lading. 

^^  To  permit  carriers  to  fix  a  limitation  to  the  amount  of  their  liabilities 
for  negligence  is,  in  effect,  to  permit  them  to  exempt  themselves  from 
such  liability."     Steamboat  City  of  Norwich^  4  Benedict,  271. 

Carriers  may  by  contract  limit  their  liability,  at  common  law,  for  dam- 
ages or  loss  arising  from  other  cause  than  negligence  of  themselves  or 
their  servants.  They  cannot,  however,  as  liquidated  damages,  where  it 
is  understood  by  the  parties  the  sum  agreed  on  is  less  than  the  value  of 
the  goods,  determine  in  advance  the  quantum  of  damages  for  loss  occa- 
sioned by  negligence. 

Courts  could,  probably,  in  a  proper  case,  give  effect  to  and  apply  for 
the  benefit  of  the  carrier  the  phrase  in  the  bill  of  lading,  ^'  subject  to  the 
$20  clause,"  but  not  in  a  case  like  this,  grounded  wholly  on  the  carrier's 
negligence. 

As  applied  in  this  case  to  the  question  of  damages  arising  from  negli- 
gence on  the  part  of  the  common  carrier,  it  could  not  be  misleading  to 
say  to  the  jury  a  phrase  on  the  bill  of  lading  was  void,  which  could,  in  no 
aspect  of  the  case  presented  for  their  consideration,  avail  the  carrier  any- 
thing whatever. 

It  is  claimed  the  court  erred  in  the  charge  to  the  jury  as  to  the  burden 
of  proof  and  degree  of  care  the  express  company  was  bound  to  exercise. 

The  court  on  this  question  said  to  the  jury:  "  The  burden  of  proof  to 
establish  the  fact  of  the  exercise  of  due  care  is  upon  the  defendants.  The 
mere  non-delivery  of  the  whiskey  to  the  consignee  is  presumptive  evidence 
of  loss  by  negligence.  The  law  exacts  of  a  carrier  a  high  degree  of  care ; 
yet  if  you  shall  be  satisfied  from  the  preponderance  of  the  evidence  that 
the  defendant  exercised  all  reasonable  care,  and  that  the  loss  was  occa- 
sioned by  causes  over  which  it  had  no  control,  and  not  from  its  own  neg- 
lect or  omission  of  duty,  your  verdict  must  be  for  the  defendant." 

We  find  no  error  in  this.  It  was  a  fair  presentation  of  the  law  as  ad- 
ministered in  this  state.  The  rule  is,  we  think,  founded  in  sufficient 
reason  and  sound  public  policy.  A  short  time  since  the  supreme  court 
stated  the  rule,  in  the  case  of  the  Union  Hxpress  Oo.  v.  Ghraham^  26  Ohio 
St.  595,  in  these  words :  — 

^^  When  a  common  carrier  claims  immunity  for  the  loss  of  goods  with 
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which  he  has  been  intrasted,  on  the  ground  that  such  immunity  is  secured 
by  a  special  agreement,  the  burden  is  on  him  to  prove  that  the  loss  was 
occasioned  without  his  fault." 

We  have  been  requested  to  review  this,  doctrine,  in  view  of  such  re- 
spectable authorities  as  hold  the  contrary  to  be  the  true  rule.  We  think 
the  weight  of  authority  is  in  accord  with  the  holding  in  Ohio,  and  we  do 
not  think  public  interests  would  be  advantaged  by  a  change  of  the  rule. 

The  judgment  of  the  superior  court  of  Oincmnati  in  special  and  general 
tem\  cffirmed. 


SUPBBMB  COURT  OF  THE  UNITED  STATES. 

[October  Term,  1876.] 

BILLS  AND    KOTBS.  —  EVIDENCE.  —  CONDITIONAL    INDORSEE.  —  JUDG- 
MENT. —  ESTOPPEL. 

DAVIS  V.  BROWN. 

An  indorser  of  a  promissory  note  is  a  competent  witness  to  prove  an  aorreement  ih 
writing  made  wiui  its  holder  at  the  time  of  his  indorsement,  that  he  shall  not  be 
held  liable  thereon,  where  the  paper  has  not  afterwards  been  put  into  circulation,  bat 
is  held  by  the  party  to  whom  the  indorsement  was  made. 

The  case  of  the  Bank  of  United  Stateit  v.  Dunny  reported  in  6th  Peters,  explained  and 
qualified. 

An  agreement  like  the  one  mentioned  above  and  the  indorsement,  taken  together,  are 
equivalent,  so  far  as  the  holder  of  the  note  is  concerned,  to  an  indorsement  without 
recourse  to  the  indorser. 

The  omission  of  indorsers  on  a  series  of  notes,  transferred  to  the  holder  in  settlement 
of  their  own  note  held  by  him,  upon  an  agreement  in  writing  that  they  should  not  be 
held  liable  on  their  indorsement,  to  set  up  the  agreement  as  a  defence  to  an  action 
against  ^hem,  brought  by  the  holder  on  two  of  the  notes,  does  not  preclude  them  from 
setting  up  the  agreement  in  a  second  action  by  the  holder  on  others  of  the  same  series 
o£  notes.  The  judgment  in  the  original  action  does  not  operate  as  an  estoppel  against 
showing  the  existence  and  validity  of  the  agreement  in  the  second  action. 

When  a  judgment  in  one  action  is  offered  in  evidence  in  a  subsequent  action  between 
the  same  parties  upon  a  different  demand,  it  operates  as  an  estoppel  only  upon  the 
matter  actually  at  issue  and  determined  in  the  original  action  ;  and  such  matter,  when 
not  disclosed  by  the  pleadings,  must  be  shown  by  extrinsic  evidence. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  was  an  action  against  the  defendants  as  second  indorsers  upon  ten 
promissory  notes  of  one  McOmber,  made  at  Saratoga  Springs,  in  the  State 
of  New  York,  in  June,  1870,  each  for  $500,  and  payable  to  his  order  in 
from  thirty-two  to  forty-one  months  after  date. 

The  defence  set  up  to  defeat  the  action  was  that  the  notes  in  suit  were 
transferred  in  June,  1871,  with  other  notes  of  the  same  party  of  like 
amount  and  date,  to^he  Ocean  National  Bank  by  the  defendants,  in  part 
satisfaction  of  a  note  of  their  own  then  past  due,  the  balance  being  paid 
in  cash,  and  were  indorsed  by  the  defendants  as  a  mere  matter  of  form, 
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upon  an  agreement  in  writing  of  the  bank  that  they  should  not  be  held 
liable  on  their  indorsements,  or  be  used  thereon. 

On  the  trial,  Harvey  Brown,  one  of  the  defendants,  was  called  as  a 
witness  to  prove  the  matters  thus  set  up  as  a  defence,  and  was  permitted, 
i^ainst  the  objection  of  the  plaintiff,  to  testify  to  the  settlement  of  the 
note  of  the  defendants,  the  transfer  for  that  purpose  to  the  Ocean  Na- 
tional Bank  of  the  McOmber  notes,  and  their  indorsement  by  the  defend- 
ants under  the  agreement  of  the  bank  not  to  hold  them  liable  as  in- 
dorsers,  and  that  this  agreement  was  in  writing,  and  was  destroyed  in  the 
great  fire  at  Chicago,  in  October,  1871. 

To  meet  and  repel  the  defence  founded  upon  this  agreement  the  plain- 
tiff produced  and  gave  in  evidence  a  record  of  a  judgment,  recovered  by 
him  against  the  same  defendants  upon  two  other  notes  of  the  same  party, 
of  like  amount  and  date  as  those  in  suit,  except  that  they  became  due  at 
an  earlier  day,  which  were  part  of  the  series  of  notes  transferred  by  the 
defendants  to  the  bank,  and  indorsed  by  them,  in  settlement  of  their  own 
note,  as  already  mentioned,  and  were  included  in  the  agreement  as  part 
of  the  same  transaction. 

The  questions  presented  for  our  determination  relate  to  the  competency 
of  the  witness  Brown,  and  the  admissibility  of  the  evidence  of  the  alleged 
agreement  of  the  bank,  and  to  the  operation  of  the  judgment  mentioned 
as  an  estoppel  against  the  defendants  setting  up  any  defence  founded 
upon  the  agreement. 

The  objection  to  the  witness  arose  from  his  being  a  party  to  the  notes, 
and  as  such,  it  is  contended,  that  he  was  incompetent  to  impeach  or  dis- 
credit the  same,  or  to  show  that  his  liability  was  not  such  as  his  indorse- 
ment imported.  The  case  of  The  Bank  of  the  United  States  v.  Dunn^ 
reported  in  the  6th  of  Peters,  is  cited  in  support  of  this  position.  There 
the  indorser  of  a  note  had  been  permitted  by  the  court  below  to  testify, 
against  the  objection  of  the  plaintiff  in  the  action,  to  a  verbal  understand- 
ing with  the  cashier  and  president  of  the  bank  which  took  the  note,  that 
he  was  not  to  incur  any  responsibilitv,  or,  at  least,  would  not  be  held 
liable  on  the  note,  until  the  security  pledged  for  its  payment  had  been 
exhausted.  The  admission  of  the  witness  this  court  considered  erroneous, 
holding  that  no  one  who  was  a  party  to  a  negotiable  note  could  be  per- 
mitted by  his  own  testimony  to  invalidate  it,  which  in  that  case  meant 
that  no  one  could  be  permitted  to  show  that  a  note  indorsed  by  him  was 
void  in  its  inception,  or  that  his  indorsement  did  not  impose  the  liability 
which  the  law  attached  to  it.  The  opinion  which  announces  the  decision 
proceeds  upon  two  grounds :  1st,  that  the  evidence  would  contradict  the 
terms  of  the  instrument  or  change  their  legal  import ;  and  2d,  that  it 
would  be  against  public  policy,  as  tending  to  destroy  the  credit  of  com- 
mercial paper,  to  allow  one  who  had  given  it  the  sanction  of  his  name, 
and  thus  added  value  and  currency  to  the  instrument,  to  testify  that  it 
was  executed  or  indorsed  by  him  under  such  circumstances  as  to  impair 
his  obligation  upon  it. 

This  last  position  was  supported  by  reference  to  the  celebrated  case  of 
Walton  V.  Shelley^  in  Dumford  &  East,  1  Term  Rep.  296,  decided  in 
1786,  where  the  indorser  of  a  promissory  note  was  held  by  the  king's 
bench  to  be  inadmissible  as  a  witness,  on  grounds  of  public  policy,  to 
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prove  the  note  void  for  usury  in  its  inception ;  Lord  liiansfield  observing 
that  it  was  ^^of  consequence  to  manlcind  that  no  person  should  hang  out 
false  colors  to  deceive  them,  by  first  affixing  his  signature  to  a  paper,  and 
then  afterwards  giving  testimony  to  invalidate  it."  Aside  from  the  as- 
sumed estoppel  of  the  parties  from  their  position  on  the  paper,  the  maxim 
of  the  Roman  law,  that  no  one  alleging  his  own  turpitude  shall  be  heard 
(nemo  allegans  9uam  turpitudinem  est  audiendu%)^  was  cited  to  justify 
die  decision.  That  maxim  was  plainly  misapplied  here  by  the  great 
chief  justice,  for  it  is  not  a  rule  of  evidence,  but  a  rule  applicable  to 
parties  seeking  to  enforce  rights  founded  upon  illegal  or  criminal-  con- 
siderations. The  meaning  of  the  maxim  is,  that  no  one  shall  be  heard  in 
a  court  of  justice  to  allege  his  own  turpitude  as  a  foundati9n  of  a  claim 
or  right ;  it  does  not  import  that  a  man  shall  not  be  heard  who  testifies 
to  his  own  turpitude  or  criminality,  however  much  his  testimony  may  be 
discredited  by  his  character. 

The  doctrine  of  Walton  v.  Shelley  maintained  its  position  in  the  courts 
of  England  only  for  a- few  years.  In  1798  it  was  by  the  same  court  over- 
raled  in  the  case  of  Jordaine  v.  Lashbrooke^  7  Term  Reports,  601,  Lord 
Kenyon  having  succeeded  Mansfield  as  chief  justice.  Since  then,  the 
rule  has  prevailed  in  the  courts  of  that  country,  that  a  party  to  any  in* 
stroment,  whether  negotiable  or  not,  if  otherwise  qualified,  is  competent 
to  prove  any  fact  affecting  its  validity ;  the  objection  to  the  witness  from 
his  connection  with  the  making  or  circulation  of  the  instrument  only 
going  to  his  credibility  and  not  to  his  competency.  In  this  country,  there 
has  been  much  diversity  of  opinion  upon  the  point,  some  of  the  state 
courts  following  the  rule  of  Walton  v.  Shelley^  while  others  have  adopted 
the  later  Emglish  rule.  The  general  tendency  of  decisions  here  is  to  dis- 
regard all  objections  to  the  competency  of  witnesses,  and  to  allow  their 
position  and  character  to  affect  only  their  credibility.  This  diversity  of 
opinion  could  not  have  existed  unless  there  were  grave  reasons  for  doubt* 
ing  the  soundness  of  the  original  decision.  Be  that  as  it  may,  it  has  led 
those  courts  which,  on  considerations  of  commercial  policy,  adopted  the 
rule  of  Walton  v.  Shelley^  to  qualify  the  rule,  so  as  to  limit  its  application 
strictly  to  cases  arising  on  negotiable  bills  and  notes  ;  and  to  eases  where 
the  transaction  affecting  the  validity  of  the  paper  was  not  between  the 
parties  in  suit.  The  holders  of  commercial  paper,  who  enter  into  agree- 
ments or  transactions  with  the  makers  or  indorsers,  affecting  its  validity 
or  negotiability,  cannot  invoke  protection  against  the  infirmity  which 
they  have  aided  to  create.  There  are  nO  considerations  of  commercial 
policy  which  can  exclude  the  parties  in  such  cases  from  testifying  to  the 
facts.  Thus,  in  Fox  v.  Whitney^  16  Mass.  118,  the  supreme  court  of 
^Massachusetts,  which  had  previously  recognized  the  rule  in  Walton  v. 
Shelley^  held  that  the  rule  applied  only  to  a  case  where  a  man,  by  putting 
his  name  to  a  negotiable  security,  had  given  currency  and  credit  to  it,  and 
did  not  apply  to  a  case  between  original  parties,  where  the  paper  had  not 
been  put  into  circulation,  and  each  of  the  parties  was  cognizant  of  all  the 
facts.  This  decision  meets  our  concurrence,  and  if  it  qualifies  the  deci- 
sion in  the  case  of  Bavik  v.  Dunn^  we  think  the  qualification  a  just  and 
proper  one. 

These  considerations  dispose  of  liie  objection  to  the  competency  of  the 
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witness  Brown.  The  notes  of  McOmber  were  never  put  into  circulation 
by  the  Ocean  National  Bank.  No  one,  therefore,  has  been  misled  by  the 
indorsement  of  the  defendants ;  no  false  colors  have  been  held  out  by 
them.  No  credit  or  currency  has  been  given  by  their  names.  The  re- 
ceiver has,  with  reference  to  the  notes,  no  greater  right  than  the  bank 
has ;  he  stands  in  its  shoes.  If  the  bank  could  not  have  enforced  a 
liability  upon  the  defendants  against  its  agreement  that  they  should  not 
be  held  liable,  the  receiver  cannot  enforce  it.  The  ^reement  itself  is  not 
immoral  nor  illegal.  The  defendants  by  their  act  ran  the  risk  of  being 
charged  upon  the  notes ;  they  would  have  been  liable  had  the  noies  been 
put  into  circulation.  But  beyond  this  risk  they  were  protected  by 
the  agreement ;  upon  that  they  could  rely  so  long  as  the  bank  held  the 
notes. 

The  objection  that  the  agreement  was  inadmissible,  because  it  tended 
to  vary  and  destroy  the  legal  efiEect  of  the  indorsement,  is  not  tenable. 
The  agreement  being  in  writing  is  to  be  taken  and  considered  in  connec- 
tion with  the  indorsement,  and  the  two  are  to  be  construed  together.  So 
far  as  the  bank  was  concerned,  the  agreement  made  the  indorsement 
equivalent  to  one  without  recourse  to  the  indorsers. 

The  next  question  for  determination  relates  to  the  operation  of  the 
judgment  recovered  by  the  plaintiff  against  the  defendants,  as  an  estoppel 
against  their  setting  up  the  defence  founded  upon  the  agreement.  The 
action  in  which  that  judgment  was  recovered  was  brought  in  the  same 
court  as  the  present  action,  against  the  defendants  as  second  indorsers 
upon  two  notes,  which  were  part  of  the  series  of  McOmber  notes,  trans- 
ferred to  the  bank  of  the  defendants  in  settlement  of  their  own  note ; 
and  their  indorsement  was  embraced  in  its  agreement.  The  defendants 
pleaded  the  general  issue,  but  the  court  finds  that,  by  the  advice  of 
counsel  learned  in  the  law,  they  defended  the  action  in  good  faith  solely 
upon  the  ground  that  their  liability  had  not  been  fixed  as  indorsers  by 
due  prosecution  of  the  makers  of  the  notes,  as  required  by  the  laws  of 
Illinois ;  and  that  this  defence  was  not  sustained,  for  the  reason  that  it 
appeared  that  the  makers  of  the  notes  resided  in  the  State  of  New  York, 
and  that  the  indorsement  was  made  there.  The  agreement  of  the  bank 
not  to  hold  them  liable  as  indorsers  was  not  pleaded  nor  relied  upon  ;  yet 
it  is  contended  by  counsel  that  inasmuch  as  it  might  have  been  thus 
.pleaded  and  relied  upon,  therefore  the  judgment  is  an  estopyel  against 
the  setting  up  of  that  agreement  as  a  defence  in  a  subsequent  action  be- 
tween the  same  parties  upon  'other  notes,  equally  as  if  its  validity  and 
efficacy  had  been  litigated  and  determined. 

In  taking  this  position,  counsel  liave  confounded  the  operation  of  a 
judgment  upon  the  demand  involved  in  the  action  in  which  the  judgment 
was  rendered,  with  its  operation  as  an  estoppel  in  another  action  between 
the  parties  upon  a  different  demand.  So  far  as  the  demand  involved  in 
the  action  is  concerned,  the  judgment  has  closed  all  controversy ;  its  valid- 
ity is  no  longer  open  to  contestation,  whatever  might  have  been  said  or 
proved  at  the  trial  for  or  against  it.  The  judgment  is  not  only  conclu- 
sive as  to  what  was  actually  determined  respecting  such  demand,  but  as 
to  every  matter  which  might  have  been  brought  forward  and  determined 
respecting  it ;  and  that  is  all  that  the  language  means  which  is  quoted 
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by  counsel  from  opinions  in  adjudged  oases,  in  seeming  consonance  with 
his  position. 

When  a  judgment  is  offered  in  evidence  in  a  subsequent  action  between 
the  same  parties  upon  a  different  demand,  it  operates  as  an  estoppel  only 
upon  the  matter  actually  at  issue  and  determined  in  the  original  action  ; 
and  such  matter,  when  not  disclosed  by  the  pleadings,  must  be  shown  by 
extrinsic  evidence.  We  have  recently  had  occasion,  in  the  case  of  Orom- 
well  V.  Sac  County^  Am.  L.  T.  Rep.  June,  1877,  to  go  over  this  ground 
and  point  out  the  distinction  mentioned ;  and  it  is  unnecessary  to  repeat 
what  we  there  said.  See  Bigelow  on  Elstoppel ;  Note  to  the  Oase  of  the 
IhAche%%  of  KingBton  in  Smith's  Leading  Cases  ;  and  Robinson's  Practice, 
vol.  7.    The  position  of  counsel  is  clearly  untenable. 

As  to  the  objection  of  want  of  authority  in  the  president  of  the  bank 
to  make  the  agreement  with  the  defendants,  the  finding  of  the  court  is 
conclusive.  His  authority  was  a  fact  to  be  determined  by  the  court, 
under  the  stipulation  waiving  a  jury,  and  we  do  not  sit  in  review  of  ques- 
tions of  fact.  Judgment  affirmed. 

Mr.  Justice  Clifford  dissented. 


COURT  OF  APPEALS  OP  KENTUCKY. 

[JuOTJ,  1877.] 

OP  THE  IMPBACHMENT  OP  JUDGMENTS  IN  COLLATERAL  PBOOEEDINOS. 

NEWCOMB'S  HEIRS  v.  NEWCOMB. 

While  it  18  well  settled  that  the  jndgment  of  a  court  of  general  jurisdiction  cannot  be 
impeached  collaterally,  if  it  appears  in  a  collateral  proceeding  that  there  was  no  cita- 
tion or  summons,  when  there  should  have  been,  the  judgment  will  be  held  to  be  void. 

Plaintiff,  whose  wife  was  insane  and  confined  in  an  asylum  out  of  the  state,  procured  a 
decree  of  divorce,  without  summons  or  citation,  in  pursuance  of  the  letter  of  certain 
statates  which  provided  that  jurisdiction  could  be  obtained  by  publication.  Held^ 
that  it  was  competent  to  show  in  a  collateral  proceeding  that  the  decree  of  divorce 
was  obtained  without  the  wife  being  legally  cited  to  answer,  and  that  upon  proof 
of  the  fact  the  decree  would  be  treated  as  null  and  void. 

The  facts  are  stated  in  the  opinion. 

John  Roberts^  Barr^  0-oodloe  ^  Humphrey^  and  Harlan  ^  Wilson^  for 
appellants. 

John  Mason  Brovm^  M.  C.  Johnson  ^  Isaac  Caldwell^  contra* 

Pryob,  J.  The  appellee,  Cornelia  W.  Newcomb,  by  her  next  friend, 
J.  L.  Danforth,  instituted  the  present  action  in  equity  in  the  Louisyille 
chancery  court  on  the  2d  of  March  in  the  year  1875,  in  which  it  is  alleged 
that  she  is  the  widow  of  Horatio  W.  Newcomb,  deceased,  and  as  such  en- 
titled to  dower  in  the  realty  owned  by  him  at  his  death,  and  her  distrib- 
utable share  of  his  personal  estate ;  that  her  husband  left  a  large  and 
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valuable  estate,  and  a  last  will  and  testament,  by  which  he  made  vaiioas 
devises  to  his  children,  and  to  others  therein  named,  all  of  whom,  tc^ther 
with  the  executors,  are  made  defendants  to  the  action.  It  is  further  al- 
leged  that  she  is  a  person  of  unsound  mind,  but  has  never  been  adjudged 
a  lunatic,  and  has  no  committee. 

By  the  provisions  of  the  will,  the  appellee  has  secured  to  her  an  annuity 
of  $2,500  during  her  natural  life.  This  she  declines  to  accept,  and, 
through  her  next  friend,  elects  to  renounce  the  provisions  of  the  will 
made  for  her  benefit,  and  asks  the  chancellor,  inasmuch  as  she  is  disabled, 
from  mental  infirmity,  from  complying  with  the  statute  in  making  a 
written  renunciation,  to  make  it  for  her.  She  asks  for  a  judgment  al- 
lotting dower  and  her  interest  in  the  personalty. 

The  husband  died  in  August,  1874.  Prior  to  his  death,  on  the  24th 
of  April,  1871,  on  his  petition  filed  in  the  Louisville  chancery  court,  a 
decree  was  entered  divorcing  him  from  the  present  appellee  (Cornelia  W. 
Newcomb),  and  Restoring  him  to  all  the  rights  and  privileges  of  an  unmar- 
ried man.  Shortly  after  this  divorce  he  married  Mary  C.  Smith,  and  had 
bv  her  two  children.  He  devised  to  these  two  children  and  their  mother 
about  four  hundred  thousand  dollars,  and  also  made  them  residuary 
devisees  with  his  son,  Victor  Newcomb,  the  only  surviving  child  of  the 
first  marriage,  to  whom  the  will  recites  he  had  previously  advanced  four 
hundred  thousand  dollars.  The  construction  of  the  will,  and  the  rights  of 
the  parties  under  it,  are  not,  however,  involved  in  this  litigation.  Mary 
C.  Newcomb  and  her  two  children  are  parties  (appellants)  to  this  record. 

The  appellants  pleaded  the  record  of  the  proceedings  by  which  the  di- 
vorce was  obtained  in  the  year  1871  as  a  bar  to  appellee  s  recovery,  and 
upon  that  record  arises  the  principal  question  in  this  controversy.  The 
court  below  granted  the  relief  by  giving  to  the  appellee  her  dower  and 
distributive  share  of  the  personal  estate.  From  the  record  in  the  divorce 
case,  as  well  as  the  present  action,  it  appears  that  the  appellee  and 
Horatio  W.  Newcomb  were  married  in  the  city  of  Louisville  on  the  23d 
of  June,  1838,  and  lived  together  as  husband  and  wife  until  the  year 
1852,  when  the  appellee  became  a  lunatic,  and  was  taken  by  her  husband 
to  an  asylum  for  the  insane,  located  in  Somerville,  Mass.,  where  she  has 
continuously  remained,  and  was  there  living  at  the  institution  of  this 
action.    . 

There  was  never  any  inquest  of  lunacy  held,  or  any  judicial  finding  of 
that  fact ;  but  it  clearly  appears,  from  the  evidence,  that  she  is  a  con- 
firmed lunatic,  and  that  such  has  been  her  mental  condition  since  she  was 
placed  in  the  asylum. 

The  husband  continued  to  reside  in  Louisville  until  his  death  in  1874. 
The  decree  divorcing  the  parties  was  rendered  under  the  Act  of  1866,  pro- 
viding "  that  courts  of  chancery  jurisdiction  may  decree  a  divorce  to  both 
husband  and  wife,  as  an  additional  cause  to  those  named  in  said  section 
(chapter  47,  article  3,  section  1,  Revised  Statutes),  for  lunacy  and  un- 
sound mind,  of  confirmed  and  incurable  character,  and  not  less  than  three 
years'  continuance,  to  be  established  by  the  testimony  of  those  skilled  in 
mental  maladies,  and  other  proof ;  and  upon  granting  the  divorce  shall 
protect  the  property  interest  of  the  person  of  unsound  mind ;  and,  in  case 
of  a  wife,  provision  shall  be  made  for  her  out  of  her  husband's  means." 
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Section  2  of  the  act  makes  it  the  duty  of  the  court  to  appoint  a  guar- 
dian ad  litem  for  the  lunatic,  who  shall  be  a  member  of  the  bar,  and 
skilled  in  the  law,  and  who  shall  be  sworn  to  faithfully  and  honestly  dis- 
charge his  duties.  Section  3  provides  that  ^^  no  divorce  shall  be  granted 
under  this  act,  except  in  cases  where  the  lunacy  or  unsoundness  of  mind 
was  the  result  of  intemperance  or  hereditary  taint  of  insanity,  which  was 
concealed  from  the  party  at  the  time  of  the  marriage,  nor  until  the  ques- 
tions of  fact  shall  be  tried  by  a  jury ;  nor  shall  the  divorce  be  granted 
until  and  unless  the  chancellor  shall  enter  on  the  record  that  he  has  beard 
all  the  testimony,  and  that,  in  his  opinion,  the  judgment  is  sustained  by 
the  evidence." 

On  the  26th  of  January,  1871,  by  an  amendment  to  this  act,  the  court, 
at  its  discretion,  might  dispense  with  a  jury.  Under  the  provisions  of 
these  several  enactments,  the  appellee  was  proceeded  against  by  her  hus- 
band as  a  non-resident  or  absent  defendant,  and  a  warning  order  entered 
requiring  her  to  appear  and  answer  the  complaint  within  sixty  days.  An 
attorney  or  guardism  (id  litem  was  appointed  to  defend  for  her,  and  the 
chancellor,  upon  the  facts',  rendered  the  judgment  without  the  intervention 
of  a  jury.  Before  a  warning  order  could  be  made  by  the  clerk  under  the 
Code  of  Practice  in  force  at  the  institution  of  the  action,  an  affidavit  was 
required  to  be  made  by  the  plaintifiE  and  filed  in  the  clerk's  office,  setting 
forth  the  grounds  or  some  of  them,  designated  by  the  Code  authorizing 
proceedings  by  constructive  service.  Among  those  grounds  is,  ^^  that  the 
defendant  is  a  non-resident  of  this  state ; "  the  defendant  has  been  absent 
from  this,  state  four  months.  Civil  Code,  section  88.  The  court  may 
also  make  the  warning  order  upon  the  requisite  facts  being  shown  by  the 
affidavit  of  other  than  the  plaintifiE  or  his  attorney.  Civil  Code,  section 
89.  The  warning  order  was  entered  in  this  case  in  court,  and  the  ap- 
pellee proceeded  against  either  as  a  non-resident  or  absent  defendant. 
The  affidavit  showing  the  facts  upon  which  the  warning  order  was  made 
does  not  appear  in  the  record  of  the  action  for  a  divorce,  nor  does  it  ap- 
pear that  any  such  affidavit  was  made.  Counsel  for  the  appellee  now 
insist,  as  they  did  in  the  court  below,  that  the  decree  of  divorce  is  void 
for  the  following  reasons  :  — 

First.  There  was  no  affidavit  of  the  non-residence  or  statutory  absence 
of  the  appellee. 

Second.  The  husband  having  placed  his  wife  in  the  asylum,  and  being 
under  his  control  and  subject  to  his  will,  she  was  neither  a  non-resident 
nor  absent  in  the  sense  of  the  statute  so  as  to  authorize  a  constructive  ser- 
vice ;  that  the  domicil  and  residence  of  the  husband  was  the  domicil 
and  residence  of  the  wife,  and  actual  service  was  necessary. 

Third.  The  appellee  was  ekititled  to  have  the  question  of  her  lunacy 
passed  on  by  a  jury. 

The  court  below,  in  the  opinion  delivered,  assigned  as  one  of  the 
grounds  for  determining  the  judgment  void,  the  absence  from  the  record 
of  the  affidavit  required  by  the  Code  showing  the  appellee  to  have  been 
a  non-resident  or  absent  from  the  state  four  months ;  that  neither  the 
clerk  nor  the  court  had  the  authority  to  make  the  warning  order  without 
such  an  affidavit.  There  can  be  no  question  as  to  the  necessity  for  such 
an  affidavit  before  the  entry  of  an  order  warning  the  defendant  to  appear 
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and  answer.  The  important  inquiry  arising  on  the  first  objection  is  not 
as  to  the  aathority  of  the  eonrt  to  enter  the  warning  order,  which  is  the 
constructive  summons ;  but  as  the  warning  order  has  been  entered,  and 
the  judgment  rendered  by  a  court  of  general  jurisdiction,  must  it  not  be 
presumed  that  all  the  preliminary  steps  had  been  taken  necessary  to 
make  the  warning  order  valid  ?  That  the  court  had  jurisdiction  of  the 
subject  matter  is  not  controverted,  and  having  warned  the  appellee  to  ap- 
pear, can  it  be  presumed  or  adjudged,  in  a  collateral  proceeding  like  this, 
that  the  warning  was  given  without  regard  to  the  provisions  of  the  Code 
on  that  subject  ? 

The  general  doctrine  established  upon  this  point,  and  sustained  by  an 
almost  unbroken  chain  of  adjudication,  is  to  the  effect,  that  where  the 
record  shows  the  service  of  a  summons,  whether  actual  or  constructive,  it 
imports  absolute  verity,  or  where  the  judgment  shows  that  the  parties  ap- 
peared, or  due  notice  having  been  given,  the  judgment  is  conclusive  until 
reversed  or  vacated  by  some  direct  proceeding.  The  presumption  is 
always  indulged  in  favor  of  the  jurisdiction  of  courts  of  general  jurisdic- 
tion, and  they  cannot  be  assailed  in  collateral  proceedings  and  adjudged 
void,  for  the  reason  that  the  evidence  of  some  preliminary  step  to  be 
taken  in  the  inception  of  the  action  is  not  found  among  the  files  of  the 
clerk  in  whose  office  they  are  required  to  be  kept.  This  doctrine  applies 
to  such  tribunals  acting  under  the  same  sovereignty,  public  policy  requir- 
ing that  such  judgments  should  be  regarded  as  long  as  they  remain  on 
the  record  unimpeached  and  unreversed.  ^^  Being  domestic  judgments, 
they  can,  if  erroneous,  be  reviewed  by  proceedings  instituted  for  that  pur- 
pose, and  reversed  on  error  or  by  a  new  trial ;  and  if  the  danger  is  im- 
minent, relief  can  be  temporarily,  if  not  finally,  obtained  in  a  court  of 
equity.  The  general  good  clearly  requires,  and  has  therefore  established 
the  rule,  that  domestic  judgments  of  courts  of  general  jurisdiction  cannot 
be  attacked  collaterally."  Freeman  on  Judgments,  page  131,  and  author- 
ities cited. 

But  few  adjudications  are  to  be  found  opposed  to  this  wise  and  just 
rule,  and  it  may  be  regarded  as  the  well-established  doctrine  on  the  sub- 
ject. Pratt  V.  Dow,  66  Me.  81 ;  Yaple  v.  Titu9,  41  Penn.  St.  202 ; 
Shawhan  v.  Loller,  24  Iowa,  217  ;  Coolc  v.  Darling,  18  Pick.  393  ;  Oar- 
pentier  v.  Oakland,  30  Cal.  43 ;  Goit  v.  Haven,  30  Conn.  190.  It  is 
needless,  however,  to  pursue  the  inquiry  farther,  as  to  the  validity  of 
domestic  judgments,  the  point  in  this  case  being,  whether  the  affidavit  is 
a  part  of  the  summons  or  its  connection  with  the  record  so  indispensable 
as  to  render  the  judgment  void  in  its  absence. 

Section  91  of  the  Civil  Code  provides  that  the  warning  or^er  is  a  con- 
structive service.  ^^  A  defendant  against  whom  a  warning  order  is  made 
shall  be  deemed  to  have  been  constructively  summoned  on  the  thirtieth 
day  after  making  the  order,  and  the  action  may  proceed  accordingly." 

it  is  maintained  by  the  appellee  that  because  the  record  is  silent  as  to 
the  evidence  upon  which  the  constructive  service  was  had  the  judgment 
rendered  is  a  nullity,  and  the  authority  mainly  relied  on  in  support  of  the 
position  is  the  case  of  O-alpin  v.  Page,  reported  in  18th  Wallace,  where, 
in  the  application  of  the  rule  being  discussed,  a  distinction  is  attempted 
to  be  drawn  between  the  judgments  of  superior  courts,  where  the  persons 
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over  whom  jurisdiction  is  claimed  are  within  the  territorial  limits  of  the 
court,  and  cases  where  the  .judgment  is  against  those  outside  of  the  ter- 
ritorial limits. 

After  a  careful  consideration  of  that  case,  and  the  authority  as  well  as 
the  reasoning  upon  which  it  is  based,  we  cannot  recognize  the  distinction. 
It  is  a  well-settled  rule,  so  far  as  scarcely  to  be  questioned,  that  a  domes- 
tic judgment  rendered  by  a  court  of  general  jurisdiction  cannot  be  col- 
laterally attacked  unless  the  want  of  jurisdiction  appears  upon  the  record. 
Courts  differ  as  to  what  facts  constitute  a  want  of  jurisdiction,  but  nearly 
all  concede  the  general  doctrine.  This  rule  is  established  upon  grounds 
of  public  policy  as  the  main  security  to  the  rights  of  person  and  property, 
and,  as  said  by  the  court  in  the  case  of  Ooit  v.  ffaven,  supra^  ^^  It  will 
not  be  claimed  that  when  a  court  has  jurisdiction  its  records  speak  abso- 
lute verity,  because  it  is  the  record  of  the  court's  action.  It  is  necessary 
that  confidence  should  be  reposed  in  courts  of  a  high  character  as  well  as 
in  the  records  of  such  courts.  It  is  the  only  safe  rule  to  give  the  decisions 
of  courts  of  general  jurisdiction  full  effect  so  long  as  they  remain  in  force, 
rather  than  to  leave  them  open  to  be  attacked  in  every  way  and  on  all 
occasions."  ^ 

This  mode  of  reasoning  is  found  in  nearly  all  the  cases  on  the  subject, 
and  the  doctrine  fully  recognized  in  the  case  of  Qalpin  v.  Page^  when  ap- 
plied to  domestic  judgments,  or  rather  to  judgments  i^inst  parties  within 
the  territorial  jurisdiction  of  the  court. 

If  the  rule  is  established  by  reason  of  the  public  good,  and  to  maintain 
confidence  in  the  administration  of  justice  by  courts  of  general  jurisdic- 
tion, why  should  it  not  apply  to  the  non-resident  as  well  as  the  resident  ? 
It  is  not  denied  that  civil  proceedings  may  be  had  by  constructive  service 
affecting  the  personal  and  property  rights  of  a  non-resident ;  afid  there  is 
the  same  necessity  for  protecting  the  property  interests  acquired  under 
such  a  judgment  that  there  is  when  all  the  parties  reside  within  the  state 
in  which  the  judgment  is  rendered.  While  state  sovereignty  is  confined 
to  its  territorial,  limits,  and  one  state  may  not  give  the  same  effect  to  a 
judgment  rendered  in  another  state  that  it  would  to  one  pronounced  by 
its  own  tribunals,  still,  when  the  validity  of  a  judgment  is  questioned  in  a 
state  where  it  was  rendered,  we  see  no  reason  for  making  an  inquiry  for 
the  purpose  of  ascertaining  whether  the  judgment  was  rendered  against  a 
resident  or  non-resident.  In  either  case  it  is  a  domestic  judgment,  and 
the  same  presumption  must  be  indulged  as  to  the  jurisdiction. 

Since  the  organization  of  judicial  tribunals  within  the  commonwealth, 
non-residents  have  been  proceeded  against  by  publication  and  orders  of 
warning,  and  the  mode  of  bringing  parties  before  the  court  who  are  non- 
residents, in  cases  affecting  their  rights,  is  the  constant  practice  of  all  the 
courts  of  general  jurisdiction.  If  the  absence  of  an  affidavit  from  the 
record  as  to  the  non-residence  of  the  defendant  is  to  render  the  judg.ment 
void,  it  would  not  only  work  incalculable  mischief  by  rendering  uncertain 
and  insecure  the  title  to  all  property  acquired  under  such  proceedings,  but 
would,  in  effect,  overturn  the  well  settled  rule  of  practice  in  this  state  on 
the  subject.  The  non-resident,  except  in  a  judgment  of  divorce,  may 
prosecute  an  appeal ;  may  file  his  petition  for  a  new  trial ;  and,  by  an  ex- 
press provision  of  the  statute,  is  allowed  five  years  from  the  rendition  of 
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the  judgment  in  which  to  appear,  file  an  answer,  and  move  for  a  retrial. 
Under  the  Act  of  ISIS,  authorizing  proceedings  against  unknown  heirs,  it 
was  provided  that,  before  the  issuing  of  process,  or  making  an  order  of 
warning  (which  was  by  publication)  against  such  heirs,  the  complainant 
should  file  in  the  clerk's  office  with  bis  or  her  bill  an  affidavit  that  he  or  she 
did  not  know  the  namet  of  %uch  heirs.  In  the  case  of  JBines  v.  Oldham^  re- 
ported in  3d  Monroe,  page  266,  the  lessor  of  the  plaintiff,  in  an  action  of 
ejectment,  offered  as  evidence  in  support  of  his  title  a  decree  of  the  Gray- 
son circuit  court,  together  with  a  conveyance  made  to  him  by  the  com- 
missioner of  the  lands  in  controversy.  It  was  objected  to  by  the  defence, 
on  the  ground  that  the  proceedings  under  which  the  decree  was  obtained 
were  against  the  unknown  heirs  of  White,  and  Ramey,  a  non-resident, 
and  there  was  no  affidavit  annexed  to  the  bill  as  required  by  the  statute. 
This  court  said  on  the  appeal  in  that  case :  '^  The  affidavit  was  expressly 
required  by  the  statute,  and  the  want  of  it  would  have  been  fatal  on  de- 
murrer. The  distinction  between  the  legal  effect  of  a  void  judgment  or 
decree,  and  of  one  merely  erroneous,  is  founded  in  good  reason,  &c.,  but 
by  what  criterion  we  may  distinguish  the  one  class  of  decrees  from  the 
other  is  not  ^  clear.  It  may,  however,  be  laid  down  as  a  general  rale, 
that,  wherever  the  court  rendering  the  judgment  has  not  jurisdiction,  or, 
if  rendered  against  a  person  in  his  absence,  without  having  the  warning 
which  the  law  requires,  the  decree  or  judgment  shall  be  void  ;  but  if  the 
court  has  jurisdiction,  and  the  person  against  whom  the  judgment  has 
been  rendered  has  appeared,  or  has  had  the  warning  which  the  law  re- 
quires to  authorize  the  judgment  in  his  absence,  the  decree  or  judgment, 
however  defective  in  other  respects,  will  be  erroneous  merely,  and  not 
void  for  the  want  of  an  affidavit,"  &c. 

The  same  principle  was  recognized  in  the  case  of  Benningfield  v.  Read^ 
8th  £.  Mon.  102.  The  warning  order  was  there  regarded  as  the  sum- 
mons, and  by  section  90  of  the  Code,  already  cited,  it  is  expressly  de- 
clared to  be  such.  We  cannot  perceive  the  distinction  attempted  to  be 
made  between  a  proceeding  under  the  statute  of  1815,  and  a  proceeding 
under  the  Code.  The  remedy  or  character  of  process  and  service  is  in 
each  case  prescribed  by  statute.  In  the  case  of  Brotvnfield  v.  Dyer^  re- 
ported in  7  Bush,  it  appeared  from  the  record  that  the  order  of  warning 
made  was  not  authorized  by  the  Code.  It  was,  in  fact,  no  warning,  as 
was  clearly  shown  from  an  inspection  of  the  record  itself.  The  record 
disclosing  a  want  of  jurisdiction,  it  was  held  that  the  judgment  was  void. 
In  the  cases  of  Qreeyi's  Heirs  v.  Breckenridge^  4th  B.  Mon.,  and  Blight'^s 
Heirs  V.  HankSy  6th  Ibid.,  the  records  disclosed  a  want  of  jurisdiction, 
and  no  presumption  will  be  indulged  contrary  to  the  facts  the  record  itself 
develops.  The  case  of  McLaughlin  v.  Ball  (MS.  opinion)  is  the  only 
authority  of  this  court  conflicting  with  the  views  here  presented.  The 
warning  order  in  that  case  was  made  by  the  clerk,  a  mere  ministerial 
officer.  The  question  was  involved  in  a  direct  appeal,  and  while  the  pro- 
ceeding was  erroneous,  we  are  not  inclined  to  say  that  it  was  void  for  the 
want  of  an  affidavit. 

In  the  case  of  Long  v.  Montgomery y7thBushy  it  appeared  from  the 
record  that  the  sheriff's  return  was  indorsed  executed^  without  any  signa- 
ture, and  although  the  judgment  recited  that  the  party  appeared,  this 
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court  held,  no  doubt  from  the  exhibition  o|  the  officer's  return,  that  the 
recital  was  merely  formal,  and  determined  the  judgment  void.  In  the 
absence  of  any  summons  in  the  record,  with  such  a  recital  as  that 
the  party  appeared, 'or  was  duly  served,  and  a  judgment,  such  a  judgment 
would  not  be  determined  void  in  a  collateral  proceeding  ;  and  if  considered 
as  error,  can  be  remedied  only  by  an  appeal.  In  the  case  of  Sahn  v. 
Kelly ^  34  California,  319,  we  find  this  language  in  regard  to  presump- 
tions in  favor  of  judgments  rendered  by  courts  of  general  jurisdiction : 
^^  Not  universally,  but  frequently,  we  find  the  words  superior  courts  accom- 
panied by  the  phrase,  proceeding  according  to  the  course  of  the  common 
iawJ*^  What  does  this  phrase  mean  ?  Does  it  operate  as  a  limitation  on 
the  rule  ?  Does  it  mean  that  when  a  superior  court  is  proceeding  accord- 
ing to  the  rules  and  practice  of  the  common  law,  its  jurisdiction  will  be 
presumed,  but  when  it  is  proceeding  according  to  the  rules  and  practice 

Erescribed  by  the  statute,  its  jurisdiction  will  not  be  presumed,  but  must 
e  shown  ?  Does  it  mean  that  the  same  court  is  superior  or  inferior  ac- 
cording to  circumstances  ?  That  it  is  superior  when  it  works  according 
to  the  common  law,  and  inferior  when  it  works  according  to  the  statute 
law  ?  If  it  does,  what  is  the  reason  upon  which  the  distinction  is  founded? 
There  is  no  force  in  the  su^estion  that  the  court  is  exercising  a  general 
power  when  obtaining  jurisdiction  by  actual  service,  and  a  limited  or 
special  power  when  doing  so  by  constructive  service.  The  distinction  is 
not  as  to  the  power,  for  the  power  is  the  same  in  both  cases,  but  merely 
as  to  the  mode  of  exercising  it.  The  reasoning  for  indulging  a  presump- 
tion in  the  one  case  applies  with  like  force  to  the  other. 

The  proceedings  of  the  courts  of  this  state  are  not  conducted  according 
to  the  course  of  the  common  law,  but  regulated  by  the  Code  of  Practice, 
and,  in  regard  to  judgments  of  courts  of  general  jurisdiction  within  the 
state,  the  same  presumptions  must  be  indulged  in,  whether  the  judgment 
or  proceedings  follow  the  common  law  or  are  regulated  by  statute,  unless 
the  statute  prescribes  a  different  rule  for  determining  the  validity  of  the 
judgment.  For  the  reasons  given,  we  cannot  concur  with  the  court  be- 
ow  that  the  absence  of  the  affidavit  from  the  record  renders  the  judg- 
ment void.  The  presumption  is,  that  the  warning  order  was  entered  by 
the  court  as  provided  by  the  Code. 

The  question  more  difficult  of  solution  than  all  others  made  in  this  case, 
comes  from  the  second  objection  taken  by  counsel  for  the  appellee  to  the 
validity  of  the  judgment  of  divorce.  Was  the  appellee  amenable  to  con- 
structive service  when  confined  in  an  asylum  in  a  distant  state  by  her 
husband,  and  at  the  time  imder  his  control  ?  And  is  parol  evidence  ad- 
missible in  this  collateral  proceeding  to  establish  these  facts,  for  the  pur- 
pose of  avoiding  the  effect  of  the  judgment  ?  That  she  was  in  the  asylum 
in  obedience  to  his  command,  in  actual  confinement,  without  the  power  or 
even  will  to  resist  at  the  time  the  warning  was  entered  and  the  judgment 
rendered,  is  an  admitted  fact.  It  must  be  conceded  that  the  husband 
.was  influenced  by  no  improper  motive  in  placing  his  wife  in  this  asylum, 
but,  on  the  contrary,  much  of  his  time  and  fortune  were  contributed  in 
the  effort  to  relieve  his  wife  from  her  unfortunate  mental  condition,  and, 
when  it  was  ascertained  that  she' was  in  a  state  of  incurable  insanity,  he 
still  continued,  out  of  his  abundant  means,  to  furnish  everything  neces- 
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saiy  to  alleviate  as  far  as  possible  her  mental  and  physical  soffering.  Con- 
siderations of  this  sort,  however,  cannot  control  the  decision  of  the  ques- 
tions before  us.  The  principle  governing  this  case  cannot  be  regulated 
by  the  good  or  evil  intent  of  her  husband,  or  by  the  mental  condition  of 
his  unfortunate  wife. 

Recognizing  the  general  doctrine^  that  judgments  of  courts  of  general 
jurisdiction  are  not  the  subject  of  an  attack  in  a  collateral  proceeding,  it 
becomes  necessary  to  determine  whether  this  rule,  or  the  reasons  upon 
which  it  is  based,  is  to  be  applied  to  the  case  before  us.  The  rule  had  its 
origin  from  motives  of  public  policy,  sustained,  as  all  the  authorities  con- 
duce to  show,  by  the  additional  reason  that  the  party  aggrieved  has  every 
opportunity  aflforded  him  for  redress  if  wrong  has  been  committed.  He 
may  appeal,  move  to  set  aside  the  judgment,  or  for  a  new  trial,  so  long  as 
the  court  rendering  the  judgment  has  any  control  over  it.  He  may  file 
his  petition  to  review  the  judgment,  or  a  petition  for  a  new  trial.  Such 
proceedings  the  policy  of  the  law  requires  he  shall  adopt,  and  will  not 
permit  collateral  attacks  upon  such  judgments,  when  they  may  be  offered 
as  evidence  or  relied  on  as  the  final  termination  of  the  rights  of  the  par- 
ties. We  have  already  adjudged  that  upon  the  face  of  the  record  in  this 
collateral  proceeding  it  must  be  presumed  that  the  appellee  has  had  her 
day  in  court  in  the  action  for  a  divorce. 

The  representatives  and  devisees  of  the  husband  are  now  relying  on  the 
judgment  rendered  in  that  action  as  a  bar  to  the  appellee's  recovery. 
Will  she  be  allowed  to  show  in  this  proceeding  that  the  record  is  false 
and  the  judgment  void? 

That  an  order  of  warning  in  certain  cases  cannot  be  made  so  as  to 
render  the  judgment  valid,  although  all  the  proceedings  on  the  face  of 
the  record  appear  proper,  is  now  well  settled.  In  the  case  of  Dean  v. 
Nelson  (reported  in  10th  Wallace,  168),  Dean  had  obtained  a  judgment 
foreclosing  a  mortgage  executed  by  Nelson  and  wife.  Some  stock  owned 
by  Nelson  and  wife  in  a  gas  company  was  purchased  by  Dean  at  the 
sale  made  under  the  judgment.  Nelson  was  proceeded  against  as  a  non- 
resident by  an  order  of  publication,  and  at  and  before  the  time  he  was 
warned  to  appear  and  answer  he  was  within  the  Confederate  lines  —  had 
been  expelled  from  the  State  of  Tennessee  (where  the  judgment  was  ren- 
dered) by  the  military  commander,  and  forbidden,  by  a  published  order, 
from  returning.  He  had  no  opportunitv  of  making  any  defence,  and  was 
prevented  by  the  military  order  from  "coming  within  the  federal  lines. 
At  the  close  of  the  war  Nelson  and  wife  instituted  an  action  against  Dean 
to  recover  the  stock.  Dean  pleaded  as  a  bar  the  judgment  obtained  upon 
the  order  of  publication  in  the  action  against  Nelson  as  a  non-resident. 
Nelson's  petition  was  dismissed,  and,  on  an  appeal  to  the  supreme  court 
the  judgment  was  reversed.  That  court  said:  "The  publication  (the 
warning)  was  a  mere  idle  form  ;  the  defendants  could  not  lawfully  see  or 
obey  it.  As  to  them  the  proceedings  were  wholly  void  and  inoperative." 
From  the  report  of  that  case  there  seems  to  have  been  no  direct  attack 
upon  the  judgment  by  any  amended  pleading,  and  the  case  heard  alone 
upon  the  bill,  answer,  and  proof. 

This  case  was  followed  by  the  case  of  Lanen  v.  RochreaU  reported  in 
17th  Wallace.     Lasen  was  expelled  by  a  military  order  from  his  home  in 
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New  Orleans,  and  whilst  absent  the  appellee  foreclosed  a  mortgage  upon 
Lasen's  property  and  had  it  sold.  After  Lasen's  return  to  New  Orleans 
he  instituted  an  action  against  the  purchaser  and  others  to  vacate  the 
judgment,  and  the  court  dismissed  his  petition.  On  an  appeal,  the  su- 
preme court  said :  ^^  It  is  contrary  to  every  principle  of  natural  justice 
that  any  one  should  be  condemned  as  to  person  or  property  without  being 
heard."  Quoting  from  Dean  v.  Nelson:  **  They  could  not  lawfully  see 
or  obey  the  summons.  As  to  them,  the  proceedings  were  wholly  void  and 
inoperative.  The  case  thus  condemned  is  substantially  the  case  before 
us."  Other  cases  might  be  cited  sustaining  the  doctrine  that  no  one  can 
be  deprived  of  his  personal  or  property  rights  without  being  first  heard. 
Such  a  plain  principle  of  natural  justice  requires  no  authority  to  support 
it.  In  the  cases  referred  to,  it  is  true  that  the  judgments  were  assailed  by 
a  direct  proceeding,  except  the  case  of  Dean  v.  Nelson,  Adjudications 
are  not  wanting,  however,  sustaining  the  doctrine  that  parol  evidence 
may  be  admitt^  in  collateral  proceedings  assailing  judgments  of  superior 
courts.  That  whenever  a  right  is  asserted  under  such  a  proceeding  the 
facts  showing  the  judgment  void  may  be  established  by  proof  denying  the 
verity  of  the  record.  Upon  investigation^  it  will  be  found  that  a  large 
majority  of  those  cases  have  reference  to  judgments  rendered  in.  other 
states, —  that  is,  where  parties  are  attempting  to  enforce  the  judgment  of 
a  tribunal  rendered  in  a  state  other  than  that  in  which  the  judgment  is 
being  assailed.  Such  was  the  case  of  Starbuck  v.  Murray ^  reported  in  5 
Wendell,  148,  and  regarded  as  a  leading  case  on  the  subject.  The  judg- 
ments of  one  state,  when  sought  to  be  enforced  in  another  state,  are  not 
regarded  as  domestic  judgments ;  and  when  the  jurisdiction  of  the  court 
to  render  such  a  judgment  is  assailed,  that  question  (of  jurisdiction)  is 
always  open  to  inquiry.  It  is  only  when  the  jurisdiction  of  the  court  in 
another  state  is  not  impeached,  either  as  to  the  subject  matter  or  the  per- 
son, that  the  record  of  the  judgihent'  is  entitled  to  full  faith  and  credit. 
Thompson  v.  Wutman^  18  Wallace ;  Story  on  the  Conflict  of  Laws.  We 
are  not  disposed  to  apply  such  a  doctrine  to  domestic  judgments.  .  The 
safer  rule  is  to  require  the  party  to  appeal,  apply  for  a  new  trial,  or  file 
his  petition  to  vacate  the  judgment. 

By  an  act  of  the  legislature,  approved  March  9,  1869,  the  Code  of 
Practice  was  amended  as  follows :  ^^  That  section  445  of  the  Civil  Code  of 
Practice  shall  not  apply  to  judgments  granting  a  divorce,  so  far  as  the 
divorce  itself  is  involved,  nor  shall  section  373  apply  thereto.  Section  378 
of  the  Code  permits  a  party,  where  grounds  for  a  new  trial  are  discovered 
after  the  term  at  which  the  verdict  or  decision  was  entered,  to  file  a  petition 
for  a  new  trial.  This  is  limited  to  three  years.  Section  445  of  the  Code 
allows  a  defendant  against  whom  a  judgment  is  rendered,  upon  construc- 
tive service,  to  appear  in  court  at  any  time  within  five  years  and  move  to 
have  the  action  retried.  Section  16  of  the  Civil  Code  denies  the  defend- 
ant the  right  of  an  appeal  to  this  court  from  the  judgment  granting  a 
divorce.  So  the  appellee  in  this  case,  by  reason  of  the  Act  of  March  9, 
1869,  is  denied  the  right  to  petition  for  a  new  trial ;  is  denied  the  right 
(if  a  non-resident)  to  appear  within  five  years  and  move  to  retry  the  case ; 
and,  by  section  16  of  the  Code,  has  no  appeal.  When  she  appears  in 
court,  and,  by  petition,  asks  for  a  new  trial,  the  law  forbids  it ;  when  she 
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asks  an  appeal  it  is  denied  her ;  and,  lastly,  when  the  judgment  she 
desires  to  assail  is  interposed  to  divest  her  of  what  she  claims  to  be  her 
right  of  property,  she  is  told  that  parol  evidence  is  inadmissible  to  show 
that  a  domestic  judgment  is  void.  Can  such  a  case  be  brought  within 
the  rule  by  reason  of  public  policy  ?  The  defendant  denied  a  hearing  ? 
The  most  important  relation  in  life  severed  by  means  of  a  void  judgment, 
and  the  party  wronged  without  remedy  ?  In  such  a  case,  the  reasoning  of 
the  court  in  the  case  of  Starhuek  v.  Murray^  supra^  might  wejl  apply.  No 
rule  will  be  allowed  to  violate  every  principle  of  natural  justice  by  depriv- 
ing the  sane  or  insane  of  the  rights  of  person  or  property  without  a  hear^ 
ing.  Every  one  whose  rights  are  to  be  affected  by  a  judicial  proceeding 
must  have  his  day  in  court.  This  is  one  of  the  fundamentals  of  the  law, 
and  when  a  judgment  has  been  rendered  without  citation  or  summons, 
there  must  be  some  remedy  afforded  the  party  complaining. 

It  is  argued  by  counsel  for  the  appellants  that  the  Act  of  1865,  creating 
additional  grounds  for  a  divorce,  is  a  law  within  itself,  and  that  no  ser- 
vice on  the  appellee  or  citation  was  necessary.  This  position  is  not  ten- 
able. The  act  is  only  an  amendment  to  the  original  statute  on  the  subject 
giving  additional  causes  for  a  divorce,  and  providing  additional  safeguards 
for  the  protection  of  the  defendant.  It  does  not  profess  to  change  the 
practice  in  civil  cases,  nor  prescribe  any  other  mode  of  getting  the  defend- 
ant before  the  court  than  is  found  in  the  Civil  Code.  The  action  for  a 
divorce  is  a  civil  proceeding.  A  civil  action  is  commenced  by  filing,  in 
the  office  of  the  clerk  of  the  proper  court,  a  petition,  and  causing  a  sum- 
mons to  be  issued.  Whatever  might  have  been  the  practice  before  the 
adoption  of  the  Code,  it  is  now  the  settled  rule ;  and  we  know  of  no  excep- 
tion, that  whenever  it  is  necessary  to  make  one  a  party  defendant  to  an 
action,  it  is  equally  as  necessary  to  have  him  before  the  court  by  an  ap- 
pearance or  the  service  of  process,  actual  or  constructive.  Under  our 
present  practice,  no  guardian  cid  litem*  can  be  appointed  for  an  infant 
until  he  is  served  with  process,  nor  can  one  be  appointed  to  defend  for  a 
lunatic  until  he  is  served.  The  Code  of  Practice  makes  no  provision  in 
regard  to  lunatics,  except  those  who  have  been  judicially  ascertained  to  be 
of  unsound  mind.  Prior  to  the  adoption  of  the  Code,  judgments  have  been 
sustained  against  infants  without  service,  where  a  guardian  ad  litem  had 
been  appointed,  and  so  in  regard  to  lunatics  where  there  had  been  a  ser- 
vice on  the  committee.  The  committee  had  the  care  and  custody  of  the 
infant's  property,  and  for  that  reason,  doubtless,  the  practice  prevailed. 

It  is  further  insisted  by  counsel  that,  as  the  institution  of  marriage 
more  deeply  affects  the  state  than  the  rights  of  individual  parties,  and  as 
the  rights  growing  out  of  that  relation  are  subject  always  to  be  changed 
or  destroyed  by  the  sovereign  will,  the  state  is  the  controlling  party  in 
interest,  and  the  safeguards  provided  by  law  for  the  protection  of  the  de- 
fendant, and  particularly  the  helpless  and  inoffensive,  indicate  clearly  that 
the  decree  of  divorce  is  to  be  regarded  as  the  expressed  sovereign  will,  and 
cannot  be  disturbed  or  annulled  except  by  the  consent  of  the  parties  as 
provided  by  the  statute.  That  for  this  reason  an  appeal  is  denied,  and  a 
new  trial  refused  in  such  cases.  When  the  present  Constitution  of  Ken- 
tucky was  adopted,  the  legislative  department  of  the  government  was 
divested  of  that  exercise  of  sovereignty  by  which  the  institution  of  mar- 


August,  1877.1  THE  AMERICAN  LAW  TIMES  REPORTS.  361 

Vol.  IV.]  NsfwooMB's  Hbiss  V,  Nbwcomb.  [No.  8. 

xiage  was  practically  made  one  of  conrenience  only,  liable  to  be  dissolved 
at  the  instance  of  one  of  the  parties  to  the  contract,  and  for  reasons  that 
were  left  alone  to  legislative  discretion.  By  section  72,  article  2,  State 
Constitution,  it  is  provided  'Hhat  the  general  assembly  shall  have  no 

power  to  grant  divorces,  &c but  by  general  laws  shall  confer  such 

power  on  the  courts  of  justice." 

The  legislature,  regarding  the  contract  of  marriage  as  higher  and  more 
sacred  than  ordinary  contracts,  provided  the  means  by  which  parties  in- 
terested in  the  preservation  of  the  marital  relation  might  be  protected. 
It  was  never  contemplated  that  the  effort  to  maintain  this  relation  by^  the 
enactment  of  proper  laws  should  be  construed  as  transferring  to  the  judi- 
ciary a  legislative  discretion,  that,  when  exercised  and  resulting  in  a  judg- 
ment for  a  divorce,  can  never  be  questioned. 

We  are  not  prepared  to  adjudge  that  the  legislature  of  the  state  can 
delegate  to  the  judiciary  such  unlimited  power  over  the  subject  —  the 
power  to  divorce  for  any  cause,  or  to  dissolve  the  relation  without  notice 
or  citation  to  the  parties  in  interest.  The  mind  of  the  chancellor  would 
revolt  at  such  a  judicial  proceeding.  The  state  is  equally  as  much  in- 
terested in  preserving  the  marital  relation  as  it  is  in  maintaining  the 
judgment  of  a  court  dissolving  it.  When  parties  come  into  a  court  of 
justice,  the  right  to  a  divorce  is  purely  a  judicial  question ;  and,  if  the 
judgment  dissolving  the  relation  is  void,  it  must  be  so  treated. 

In  the  case  of  Meyar  v.  Meyar^  3d  Met.,  the  party  divorced  married 
shortly  after  the  judgment  was  rendered.  The  wife,  who  had  been  pro- 
ceeded against  as  a  non-resident,  afterwards  appeared  in  court,  filed  her 
answer,  and  moved  for  a  retrial  of  the  cause.  This  was  prior  to  the  Act 
of  1869,  and  there  was  at  that  time  no  law  denying  the  defendant  in  a 
divorce  case  the  right  to  apply  for  a  new  trial.  The  same  objection  was 
made  in  that  case  now  urged  here :  that  the  party  had  again  married, 
the  judgment  was  final  and  condlusive,  and  no  court  had  the  power  to 
disturb  it. 

This  court  in  that  case  said :  "  Neither  reason  nor  policy  demands  that 
judgments  of  divorce  should  be  exempt  from  the  general  law  applicable 
to  new  trials.  The  law  does  not  favor  divorces,  and  there  is  special  reason 
for  affording  to  courts  having  jurisdiction  in  such  cases  every  possible 
means  of  preventing  frauds  and  correcting  any  error  or  injustice  com- 
mitted in  the  judgment  that  may  be  complained  of.  No  appeal  lies  from 
a  judgment  of  divorce,  and,  unless  the  wrong  done  can  be  righted  by  the 
court  committing  it,  the  party  injured  Ts  without  redress." 

The  case  of  Mc  Quire  v.  mc  Chair e,  reported  in  7th  Dana,  was  a  proceed- 
ing under  the  statute  of  1809,  authorizing  decrees  of  divorce  for  certain 
causes.  The  husband  against  whom  the  suit  was  entered  was  at  the  time 
domiciled  in  the  State  of  Alabama.  He  had  never  been  domiciled  or  a 
resident  of  this  state.  A  decree  of  divorce  was  rendered,  and  the  right 
of  property  as  between  the  husband  and  the  wife  determined.  The  case 
being  in  this  court  for  revision,  the  court  (Chief  Justice  Robertson  deliv- 
ering the  opinion)  said :  *^  There  can,  we  think,  be  no  objection  to  the 
manner.in  which  the  chancellor  divided  the  estate  if  he  had  authority  to 
divorce  the  parties ;  but  if  he  had  no  such  authority,  the  decree  concern- 
ing the  estate  was  erroneous  and  should  be  reversed." 
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The  court  also  in  that  case  discnased  the  Bovereign  power  of  the  state 
over  the  marital  relation,  and  its  dependency  upon  the  sorereign  will,  bat 
proceeded  to  say,  ^^  That  the  chancellor  had  np  jurisdiction  to  dissolve  the 
marriage  contract ; "  and,  further,  ^^  the  chancellor's  decree,  being  ertra 
judicial,  must  be  deemed  void  here  as  well  as  elsewhere."  The  decree  as 
to  the  property  was  reversed,  and  the  appeal  as  to  the  divorce  dismissed 
for  want  of  revisory  power.  These  cases  are  cited  to  refute  the  idea  that 
the  state,  being  more  interested  in  the  marital  relation  than  the  parties  to 
the  contract  creating  it,  a  decree  dissolving  the  relation  is  binding,  although 
no  jurisdiction  is  hs^  over  the  person  of  the  defendant  to  the  action.  If 
the  decree  in  that  case  was  void,  in  a  collateral  proceeding  between  the 
husband  and  wife,  or  those  claiming  under,  them,  affecting  their  property 
rights,  this  court  would  necessarily  have  held  that  the  judgment  of  divorce 
was  void,  and  did  not  alter  the  atatiis  of  the  parties.  In  that  case  the 
want  of  jurisdiction  appeared  from  the  record. 

The  evidence  in  this  case  shows  that  the  appellee  was  never  ascertained 
to  be  a  lunatic  by  any  judicial  finding ;  that  she  was  confined  in  the  asy- 
lum by  her  husband ;  that  she  was  there  in  obedience  to  his  command, 
and  subject  alone  to  his  control,  at  the  institution  of  the  action  for  a 
divorce,  and  when  the  judgment  was  rendered ;  that  the  domioil  and  resi- 
dence of  the  husband  was  in  the  State  of  Kentucky  from  the  time  of  their 
marriage  until  his  death.  Under  such  circumstances  she  was,  as  to  the 
husband,  neither  an  absent  defendant  or  non-resident  in  contemplation  of 
the  statute  authorizing  constructive  service ;  and  if  she  is  to  be  regarded 
as  having  been  a  non-resident,  having  been  in  the  custody  of  the  husband, 
and  in  a  place  where  she  could  have  made  no  response  if  she  had  desired 
to  do  so,  the  service  was  void.  She  was  warned,  but  could  make  no 
answer,  except  by  the  permission  of  the  party  warning  her. 

The  husband  may  no  doubt  change  the  actual  residence  of  the  wife,  so 
as  to  authorize  strangers  to  proceed  against  her  as  a  non-resident,  or  the 
wife  may  voluntarily  abandon  the  husband  and  take  up  a  residence  else- 
where, that  would  authorize  such  a  proceeding;  but  when  the  wife  is 
absent  in  obedience  to  the  command  of  her  husband,  or  is  so  confined  by 
him  in  an  asylum  or  other  place,  with  no  power  to  return  or  respond  to  a 
summons  or  order  of  warning,  she  cannot  be  proceeded  against  by  the 
husband  as  a  non-resident  or  absent  defendant.  It  matters  not  how  pure 
the  motives  of  the  husband  may  be;  if  he  can  proceed  in  this  mode 
against  a  lunatic  wife,  he  can  against  one  who  is  sane.  If  the  wife  had 
been  sane,  can  there  be  any  question  as  to  the  correctness  of  the  judg- 
ment? Where  is  the  rule,  other  than  that  prescribed  by  the  Code,  by 
which  the  chancellor,  in  determining  the  effect  of  the  service  of  a  sum- 
mons in  a  civil  action,  is  to  be  controlled  by  the  mental  condition  of  the 
party  affected  by  it.  If  under  his  control,  and  subject  to  his  will,  the 
wife  is  placed  by  her  husbahd  where  she  is  powerless  to  respond,  if  she 
had  the  mental  power  to  assert  her  rights,  the  chancellor  will  not  stop  to 
inquire  whether  she  was  a  lunatic  or  of  sound  mind,  but  must  pronounce 
all  such  proceedings  null  and  void. 

In  the  investigation  of  this  case  we  have  not  lost  sight  of  the  public 
interests  in  the  questions  involved,  or  its  importance  to  the  parties  directly 
interested.     The  children  (appellants)  are  made  legitimate  by  the  statute, 
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and  the  right  of  property  is  affected  only  to  the  extent  that  they  may  be 
compelled  to  contribute  to  satisfy  the  judgment  in  favor  of  the  appellee ; 
nor  could  this  court  have  interfered  with  the  judgment  below,  if  there 
had  been  no  statute  on  the  subject.  The  law  must  be  adminisfcered  as  we 
find  it. 

We  also  concur  with  the  court  below  that  a  trial  of  the  issues  of  fact 
by  a  jury  in  the  divorce  case  could  be  dispensed  with  by  the  chancellor ; 
and,  if  the  trial  by  jury  can  be  deemed  a  constitutional  right  in  such  a 
proceeding,  the  failure  to  direct  such  a  trial  in  a  civil  action  does  not 
render  the  judgment  void,  but  merely  erroneous.  Cooley's  Const.  Limita- 
tions, 410. 

The  preliminary  question  raised  by  counsel  for  the  appellants,  as  to  the 
right  of  a  person  of  unsound  mind  to  institute  an  action  by  her  next 
friend,  was  also  properly  decided.  The  action  was  really  in  the  name  of 
the  appellee,  although  the  name  of  the  prochein  amy  appears,  and,  having 
no  committee,  never  having  been  found  a  lunatic  by  any  judicial  proceed- 
ing, the  chancellor  very  properly  permitted  the  action  to  progress,  and, 
upon  the  refusal  of  the  next  friend  to  act,  would  have  appointed  some  one 
to  conduct  the  prosecution  for  her.  It  is  also  insisted  that  as  the  appellee 
is  incapacitated  from  making  an  election  as  to  whether  she  will  hold  under 
the  will  or  against  it,  the  chancellor,  if  required  to  make  the  election  for 
her,  should  determine  to  abide  by  the  provisions  of  the  will,  and  require 
her  to  take  the  annual  sum  of  92,500.  Having  declared  the  decree  of 
divorce  void,  the  rights  of  the  appellee  become  fixed. 

This  provision  of  the  will  could  not  have  been  made  in  lieu  of  dower, 
and  the  chancellor  has  no  power  to  divest  the  appellee  of  her  legal  rights. 
The  appellee  is  entitled  to  dower  and  distribution  in  her  deceased  hus- 
band's estate,  and  the  judgment  below  must  be  affirmed. 


DISTRIOT  COURT  OP  THB  UNITED  STATES  FOR  THE  SOUTH- 
ERN DISTRICT  OF  NEW  YORK. 

[APBiLyl877.] 

ADHIRALTT.  —  COLIilSION.  —  DITTY  OF  STEAMEB  AND  SAILING  VESSEL. 

MARSHAI.L  V.  THE  ADIUATIC. 

Where  the  yaciUation  of  a  sailing  yessel  in  the  ezUbition  of  her  lishts  is  the  cause  of  a 
collision  with  a  steamer,  the  steamer  held  not  to  have  been  in  fault,  even  though  the 
collision  might  have  been  ayoided  if  the  steamer  had  adopted  a  course  different  from 
that  pursued. 

The  facts  are  stated  in  the  opinion. 

Thomas  B.  Stillman  ^  Henry  J.  Scudder^  for  the  libellants. 
Everett  P.  Wheeler  ^  Joseph  H.  Ohoatey  for  the  claimants. 
VOL.  IV.  28 
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BiiATOHFOBD,  J.  On  the  80th  of  December,  1875,  the  ship  Harvest 
Queen,  an  American  yessel,  belonging  to  the  libellants,  with  a  cai^  on 
board  also  belonging  to  them,  set  sail  from  the  harbor  of  Queenstown,  in 
Ireland,  for  Liverpool,  in  England.  The  steamer  Adriatic,  a  British 
vessel,  sailed  from  Liverpool  for  New  York,  on  the  same  day,  and  pro- 
ceeded down  the  Irish  Channel.  The  libel  alleges  that  when  the  ship 
WES  distant  about  fifty  miles  from  her  place  of  departore,  and  was  pro- 
ceeding up  the  Irish  Channel,  the  wind  olowing  a  stiff  breese  from  about 
southwest,  and  the  weather  being  clear  starlight,  she  was  run  into  by 
the  steamer  at  about  three  o'clock  A.  M.,  on  the  81st  of  December,  the 
steamer  striking  the  ship  on  her  port  bow,  with  such  violence  as  to  cause 
her,  with  her  cargo,  to  sink  in  a  very  short  time  after  the  collision  ;  that, 
by  said  collision,  the  ship  was  totally  lost,  and  her  master  and  officers, 
and  all  hands  on  board  of  her,  were  lost ;  that,  prior  to,  and  at  the  time 
of,  the  collision,  the  general  course  of  the  ship  was  up,  and  the  general 
course  of  the  steamer  was  down,  the  Irish  Channel,  and  their  courses 
crossed  but  slightly,  if  at  all ;  and  that  the  collision  was  caused  by  the 
negligence  and  improper  conduct  of  those  on  board  of  the  steamer,  in  not 
having  a  good  and  sufficient  lookout,  in  runnii^  at  too  great  a  rate  of 
speed,  in  not  keeping  out  of  the  way  of  the  ship,  and  in  not  stopping  and 
backing  in  time  to  avoid  the  collision.  The  libellants  claim  to  recover 
against  the  steamer,  as  damages  sustained  by  the  collision,  the  sum  of 
$225,000. 

The  answer  of  the  steamer  avers  that  the  ship  was  either  sunk  by  a  col- 
lision with  some  other  vessel  than  the  steamer  in  the  Irish  Channel,  on  or 
about  the  Slst  of  December,  or  was  wrecked  on  or  about  that  day  in  said 
-Channel,  and  that  her  loss  was  caused  thereby,  and  not  by  any  collision 
with  the  steamer.  Without  discussing  in  detail  the  evidence  on  the  sub- 
ject, it  is  sufficient  to  say  that  it  leaves  no  doubt  in  the  mind  that  the 
steamer,  at  or  about  the  time  and  place  charged,  came  into  collision  with 
the  ship  Harvest  Queen,  belonging  to  the  libellants,  in  such  manner  and 
with  such  results  as  to  cause  the  sinking  and  loss  of  the  ship  and  of  her 
cargo,  and  of  every  person  on  board  of  her. 

The  material  question  in  the  case  to  be  determined  on  the  evidence  is, 
as  to  whether  the  steamer  was  in  fault.  The  vessels  were  sailing  on  nearly 
opposite  courses.  The  steamer  was  heading  from  west  one  quarter  north 
to  west  one  half  north.  The  ship  was  heading  about  east  by  south  half 
south.  They  were  thus  drawing  on  to  the  courses  of  each  other  from  one 
point  to  one  point  and  a  quarter.  The  ship  was  sailing  at  the  rate  of  from 
eight  to  nine  knots  an  hour,  and  the  steamer  at  the  rate  of  about  twelve 
knots.  The  steamer  made  the  green  light  of  the  ship  at  about  two  points 
on  the  starboard  bow  of  the  steamer.  The  red  light  of  the  ship  was  not 
then  visible  to  the  steamer.  The  white  and  green  lights  of  the  steamer, 
and  not  her  red  light,  ought  then  to  have  been  visible  to  the  ship,  and  un- 
doubtedly were,  and  it  was  her  duty  to  heed  them.  Under  the  circum- 
stances thus  existing,  it  was  the  duty  of  the  steamer  to  keep  out  of  the 
way  of  the  ship,  and  it  was  the  correlative  duty  of  the  ship  to  allow  the 
steamer  to  keep  out  of  her  way,  and  not  to  embarrass  or  hamper  the 
steamer  in  performing  such  duty.  The  position  was  one  of  safety.  The 
green  lights  of  the  two  vessels,  and  only  those,  were  exposed  to  each  other. 
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There  was  no  exposing  of  green  to  red.  Under  this  condition  of  things, 
the  steamer  kept  on  her  course,  neither  porting  nor  starboarding,  nor 
slowing  nor  stopping,  nor  reversing.  It  was  proper  for  her  so  to  keep  on 
her  course.  She  had  a  right  to  presume  that  in  the  presence  of  her  ex- 
posed green  light,  the  ship  would  continue  to  expose  her  green  light  and 
that  only.  There  was  no  obligation  on  the  steamer  then  to  starboaid, 
because  the  vessels  were  at  such  a  distance  apart,  probably  two  miles, 
that  if  both  kept  their  courses,  the  ship  was  certain  to  pass  clear,  on  the 
starboard  hand  of  the  steamer.  She  would  draw  more  and  more  on  the 
starboard  bow  of  the  steamer.  And  such  was  the  fact.  The  ship's  green 
light  opened  more  to  the  starboard  of  the  steamer,  until  it  got  to  some 
three  and  a  half  points  on  the  starboard  bow  of  the  steamer.  This  was  a 
position  of  safety.  The  ship  would  not  reach  the  path  of  the  steamer 
until  she  was  astern  of  the  steamer.  At  this  juncture,  and  some  four 
minutes  after  the  ship's  green  light  had  first  bin  seen  by  the  steamer, 
the  ship  shut  in  her  green  light,  and  exposed  her  red  light.  All  the  time 
before  that  she  had  exposed  her  green  hght,  and  that  alone,  steadily,  with 
no  glimpse  of  her  red  light  Here,  then,  arose  an  exigency.  Here  was 
danger.  The  first  officer  of  the  steamer,  Mr.  Bence,  was  on  her  bridge, 
watehing  the  green  light  off  his  starboard  bow.  He  had  charge  of  the 
steamer  at  the  time,  and  was  responsible  for  her  navigation.  He  had 
seen  the  green  light  for  four  minutes,  and  had  seen  it  thus  open  more  on 
his  starboard  bow.  He  could  not  tell  to  what  species  of  craft  it  belonged, 
whether  to  a  fore  and  aft  vessel,  which  could  sail  within  five  points  of  the 
wind,  or  to  a  square-rigged  vessel,  which  could  not  sail  nearer  to  the  vnnd 
than  from  six  to  seven  points.  He  saw  a  movement  in  the  approaching 
vessel,  indicated  by  the  change  in  her  lights,  which  it  was  reasonable  and 
proper  for  him,  under  the  circumstances,  to  take  as  evidence  of  her  inten* 
tion  to  throw  herself  across  his  onward  path.  He  was  called  upon  sud- 
denly and  in  an  exigency,  to  determine  whether  he  would  do  anything, 
and,  if  something,  what  ?  He  could,  as  to  the  course  of  his  vessel,  do  one 
of  three  things  —  either  let  it  remain  as  it  was,  or  starboard,  or  port.  He 
ported.  The  libellants  insist  that  he  erred  in  porting ;  that,  if  he  had  not 
ported,  there  would  have  been  no  collision ;  that  he  ought  to  have  star- 
boarded, or  at  least  have  kept  on  the  same  course ;  that  if  he  had  even 
kept  his  course  there  would  have  been  no  collision,  as  the  ship  could  not 
have  reached  his  path  ahead  of  him  ;  and  that  if  he  had  starboarded  he 
would  certainly  have  sailed  away  from  all  danger.  It  is  easy  to  criticise 
and  to  be  wise  after  the  event.  Mr.  Bence  seems  to  have  been  a  good 
seaman,  of  experience  and  capacity,  watchful,  thoughtful,  and  deliberate. 
Much  must  be  left  to  the  judgment  of  such  a  man,  charged  with  the  safety 
of  a  large  steamer,  and  of  the  lives  of  those  on  board,  as  to  which  one  of 
two  or  more  methods  he  will  adopt  in  a  given  exigency,  if  it  is  not  shown 
that  the  one  he  adopted  was  such  as  to  indicate  that  there  was  no  fair  ex- 
ercise of  reasonable  judgment  in  concluding  to  adopt  it.  By  determining 
to  port  and  throw  the  head  of  the  steamer  to  starboard,  Mr.  Bence  took  a 
course  which  would  certainly,  if  the  approaching  vessel  continued  to  dis- 
play only  her  red  light,  very  soon  bring  the  vessels  on  parallel  courses, 
with  their  red  lighte  exposed  to  each  other.  That  was  safety.  To  take 
that  course  was  prudent,  and,  at  the  distance  apart  the  two  vessels  were, 
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It  would  have  been  successful,  if  the  ship  had  continued  to  expose  only  her 
red  light.  The  steamer's  duty  of  avoiding  the  ship  did  not  cease  because 
the  ship  shut  in  her  green  light  and  exposed  her  red  light.  It  continued 
in  the  altered  circumstances.  As  the  exigency  was  sudden  and  unfore- 
seen, and  as  the  vessels  were  nearing  each  other  rapidly,  promptness  of 
decision  and  action  on  the  part  of  the  steamer  was  necessary.  Even  if  the 
ship  had  continued  to  expose  only  her  red  light,  the  steamer  might,  it  may 
be  conceded,  have  passed  her  in  safety  by  going  on  at  the  same  speed  as 
before,  without  starboarding  or  with  starboarding.  But  I  think  it  quite 
clear  that  if  the  ship  had  continued  to  expose  only  her  red  light,  the 
steamer  would,  having  ported,  have  equally  avoided  a  collision  with  the 
ship,  especially  as,  on  the  weight  of  the  evidence,  the  steamer's  engines 
were  slowed  at  the  time  her  helm  was  ported.  The  steamer  adopted  this 
manoeuvre  of  porting  and  slowing  deliberately  and  wisely.  There  was  no 
apparent  necessity  at  that  time  that  she  should  stop  and  reverse  her  en- 
gines. She  discharged  her  duty  of  avoiding  the  ship  by  proper  move- 
ments, for  the  second  time.  She  did  this,  although  the  ship  was  in  fault 
in  her  movements,  in  the  presence  of  what  she  could  and  should  have  seen 
was  a  steamer.  These  movements  of  the  steamer  had  been  made,  and  she 
was  swinging  to  starboard,  under  her  port  helm,  when  the  ship  shut  in 
her  red  light,  and  exposed  only  her  green  light.  Seeing  this  confusion  of 
purpose  in  the  ship,  the  engines  of  the  steamer  were  stopped  and  reversed 
at  full  speed.  This  was  proper.  There  was  nothing  else  for  the  steamer 
to  do.  The  ship  had  twice  turned  from  a  course  and  position  in  reference 
to  which  the  steamer  had  acted,  and  acted  in  a  way  which  would  have 
given  safety  to  the  ship.  Whatever  followed  the  ship  had  brought  upon 
herself.  For  what  ensued  after  the  ship  exhibited  her  green  light  the 
second  time  the  steamer  was  not  responsible.  Before  the  collision  the 
ship  made  another  change,  and  shut  in  her  green  light,  and  showed  only 
her  red  light. 

A  strenuous  effort  was  made  on  the  part  of  the  libellants  to  induce  the 
belief  that  the  changes  by  the  ship  from  green  to  red  and  from  red  back 
to  green  were  produced  by  the  yawing  of  the  ship  in  the  following  sea  and 
with  the  free  wind.  But  it  is  impossible  to  believe  this,  for  the  green  light 
was  visible  at  fii*st,  alone,  for  four  minutes  continuously,  with  no  glimpse 
of  the  red  light,  and  the  green  light  opened  from  two  points  on  the  star- 
board bow  of  the  steamer  to  three  and  a  half  points  on  the  same  bow 
before  the  red  light  appeared.  The  effects  of  yawing  woidd  have  been 
sooner  observed. 

It  is  earnestly  contended,  for  the  libellants,  that  the  i*ed  light  of  the 
ship,  because  of  which  the  steamer  ported,  was  in  sight  for  only  one 
minute,  and  that  when  the  green  light  of  the  ship  again  appeared,  the 
steamer  should  have  kept  going  ahead,  and  should  have  starboarded.  The 
ship  was  a  third  time,  and  in  a  third  position,  imposing  on  the  steamer  the 
duty  of  avoiding  her,  after  the  steamer  had  twice  assumed  and  discharged 
that  duty.  The  distance  between  the  vessels  was  diminishing  fast,  and 
with  this  en*atic  vessel  nearly  ahead  and  the  danger  of  collision  apparent 
and  imminent,  it  was  the  highest  duty  of  the  steamer  to  stop  and  reverse 
her  engines.  She  did  so,  and  her  engines  were  reversed  at  full  speed,  and, 
on  the  evidence,  she  had  got  stern  way  on  at  the  time  of  the  collision. 
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If  it  were  to  be  conceded  that  the  stopping  and  reversing  was  an  error  of 
judgment,  it  could  not  be  held  to  have  been  a  fault,  occurring  as  it  did, 
after  what  had  previously  happened,  but  would  be  regarded  as  an  error 
which  the  libellants  could  not  make  a  ground  of  complaint.  But  it  is  not 
to  be  admitted  that  it  was  an  error  of  judgment. 

Although  the  court  is  asked  to  condemn  the  movements  of  the  steamer, 
no  testimony  of  any  expert  in  seamanship  or  in  navigation  is  adduced  to 
show  that  such  movements  were  faulty,  or  unwise,  or  imprudent,  or  un- 
intelligent. The  case  of  the  libellants  seems  to  rest  on  the  proposition 
that  it  was  the  duty  of  the  steamer  to  keep  out  of  the  way  of  the  ship, 
and  that  it  is  not  established  that  the  ship  changed  her  course.  But  the 
steamer  could  act  only  in  view  of  what  she  saw,  and  what  she  had  a  right 
reasonably  to  infer  from  what  she  saw.  Her  movements  were  taken 
with  a  reasonable  certainty  that  they  would  give  safety  to  both  vessels. 
She  exercised  the  highest  degree  of  diligence  imposed  by  the  law,  in  her 
efforts  to  avoid  the  ship.  She  exercised  that  diligence  discreetly  through- 
out to  the  end,  in  all  the  emergencies  which  the  vacillating  movements  of 
the  ship  threw  upon  her.  The  libel  i$  diemissed  with  costs. 


SUPREME  COURT  OF  OHIO. 

(To  appear  in  29  Ohio  St) 

OBTHIKAIi  LAW.  —  MANSLAUGHTER.  —  INTENT. —  SELP-DBFBNOB. —  PB  AO- 

TICB.  —  JURY. 

ERWIN  17.  THE  STATE. 

1.  Where  an  application  is  made  for  a  discharge,  under  section  162  of  the  Criminal  Code 
(66  Ohio  L.  811),  at  any  term  of  the  court,  on  the  ground  that  the  defendant,  who 
had  given  hail  for  his  appearance,  was  not  brought  to  trial  before  the  end  of  the  third 
term  after  the  indictment  was  found,  such  application  should  be  refused,  if  at  such 
term  the  state  is  ready  for  trial,  although  the  cause  cannot  be  tried  for  want  of  time 
at  such  term. 

2.  Where,  on  the  trial  of  a  criminal  cause,  a  juror  is  challenged  by  the  defendant  for 
cause,  and  the  challenge  is  improperly  refused ;  but  such  juror  is  afterward  excused  on 
a  peremptory  challenge,  the  judgment  will  not  be  reversed  for  such  error,  if  an  accept- 
able jury  be  empanelled  before  the  defendant  has  exhausted  his  right  to  peremptory 
challenges.     Mtmms  v.  The  State,  16  Ohio  St.  221. 

8.  Intention  or  purpose  to  kill  may  be  present  in  the  crime  of  manslaughter,  where  the 
killing  is  without  malice  upon  a  sudden  quarrel. 

4.  Where  death  is  caused  by  the  use  of  a  deadly  weapon,  and  the  circumstances  of  the 
killing  are  detailed  to  the  jury,  some  of  which  tend  to  disprove  a  malicious  or  inten- 
tionaf  killing,  it  is  misleading  to  charge  the  jury  **  that  in  this  case  the  law  raises  a 
presumption  of  malice  in  the  defendant,  and  an  intent  on  his  part  to  kill  the  de- 
ceased." 

5.  Where  a  person  in  the  lawful  pursuit  of  his  business,  and  without  blame,  is  violently 
assaulted  by  one  who  manifestly  and  maliciously  intends  and  endeavors  to  kill  him, 
the  person  so  assaulted,  without  retreating,  although  it  be  in  his  power  to  do  so  with- 
out increasing  his  danger,  may  kill  his  assailant  if  necessary  to  save  his  own  life  or 
prevent  enormous  bodi^  harm. 
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Ebbob  to  the  court  of  oommoD  pleas  of  Gkdiia  County. 
Several  asfflgnments  for  error  set  out  in  the  record  aie  not  speciaUy 
mentioned  in  the  opinion  of  the  court. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  conrt. 

5.  A.  Nash,  for  the  plaintiff  in  error.  1.  The  challenge  for  cause 
should  have  been  sustained.    Frazie  v.  The  State^  28  Ohio  State,  551. 

2.  The  court  erred  in  its  chai^  as  to  the  jn'esmnption  of  intent. 
Fonts  V.  The  State,  8  Ohio  St.  98 ;  Bobbins  v.  The  State,  lb.  181 ;  Kain 
V.  The  State,  lb.  806 ;  Eagan  v.  The  State,  10  lb.  459 ;  Shaeffner  y.  The 
State,  lb.  698  ;  Bufer  v.  The  State,  26  lb.  464 ;  1  Archb.  87, 118,  216 ; 
1  Wharton,  292,  681 ;  Wright,  499  ;  Foster's  C.  L.  266 ;  Commonwealth 
V.  York,  9  Met.  116  ;  Same  v.  Webster,  6  Gush.  806 ;  1  Ghay,  61 ;  State 
V.  Patterson,  46  Vt  808 ;  42  N.  Y.  166 ;  6  Iowa,  438 ;  StiOe  v.  Murphy, 
83  Iowa,  270  ;  State  v.  Porter,  84  lb.  181 ;  10  Mich.  212 ;  Patten  v.  The 
People,  18  Mich.  814 ;  Head  v.  The  State,  44  Miss.  781. 

Tne  construction  given  to  our  statute  of  murder  in  the  first  and  second 
degrees,  in  making  the  intent  in  giving  the  mortal  wound  an  essential 
ingredient  of  the  charge,  demands  of  the  state  undoubted  proof  of  that 
intent  before  calling  upon  the  defendant  to  meet  the  case  made  against 
him. 

3.  On  the  subject  of  ''  retreating."  2  Bishop,  sees.  624,  682,  633 ; 
Stoffer  V.  The  State,  16  Ohio  St.  47 ;  Foster's  C.  L.  Cases,  274 ;  1  East, 
271 ;  Oliver  v.  The  State,  17  Ala.  587  ;  State  v.  Harris,  1  Jones  (N.  C), 
190 ;  9  Iowa,  188  ;  20  lb.  569 ;  8  Mich.  160  ;  7  Humph.  429  ;  People  v. 
Sullivan,  8  Selden,  896 ;  State  v.  Baker,  1  Jones  (N.  C),  276  ;  The 
State  V.  Kennedy,  7  Nevada,  874  ;  8  Bush,  481 ;  2  Duval,  328 ;  Marts  v. 
The  State,  26  Ohio  St.  162 ;  26  Texas,  174 ;  24  Ind.  161 ;  Shorter  v.  The 
People,  2  Comst.  198  ;  Campbell  v.  The  People,  16  111.  17 ;  23  lb.  17  ; 
24  lb.  241 ;  14  B.  Mon.  616 ;  18  lb.  49 ;  State  v.  Sloan,  47  Mo.  604 ;  3 
Minn.  270 ;  17  Ala.  687 ;  82  Conn.  76. 

Simeon  Nash,  also  for  plaintiff  in  error,  filed  a  brief  urging  substan- 
tially the  same  points  as  those  made  by  S.  A.  Nash. 

John  Little^  attorney  general,  for  the  state.  1.  Indictment  is  good. 
Loeffler  v.  The  State,  10  Ohio  St  698. 

2.  The  defendant  was  not  prejudiced  by  the  refusal  of  the  court  to 
sustain  the  defendant's  challenge  for  cause,  for  the  reason  that  the  per- 
emptory challenges  were  not  exhausted.  Code  of  Criminal  Procedure, 
sec.  90. 

3.  The  doctrine  stated  by  the  court  below,  in  its  charge  as  to  presump- 
tions of  malice  and  intent  to  kill,  is  law  in  Ohio.  Silvers  v.  The  State, 
22  Ohio  St.  99  ;  Wright,  20. 

4.  As  to  the  doctrine  that  the  burden  of  proof  is  upon  the  defendant 
to  show  justification  in  self-defence,  &c.,  the  homicide  being  established, 
see  Selvers  v.  The  State,  22  Ohio  St.  99 ;  24  Ohio  St.  684. 

6.  The  doctrine  of  '^  retreating  to  the  wall "  is  undecided  in  Ohio. 
The  law,  it  seems  to  me,  should  be  decided  to  be  that  which  would  best 
protect  human  life. 

MgIlvaine,  J.  The  plaintiff  in  error  was  indicted  for  the  crime  of 
murder  in  the  first  degree  at  the  February  term,  1872,  of  the  court  of 
common  pleas  of  Grail  ia  County.    At  the  succeeding  term,  in  May  of  the 
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same  yeax,  a  trial  was  had  which  resulted  in  a  verdict  of  guilty  of  murder 
in  the  second  degree.  This  verdict  was  set  aside  by  the  court,  and  the 
defendant  was  admitted  to  bail.  At  the  Jtfaroh  term,  1876,  he  was  again 
put  upon  trial,  convicted,  and  sentenced  for  murder  in  the  second  degree. 

At  the  several  terms  of  the  court  intervening  between  May,  1872,  and 
the  October  term,  1875,  the  cause  was  continued  without  objection  on  the 
part  of  the  defendant,  who,  from  time  to  time,  gave  bail  for  his  appear- 
ance as  required  by  the  court. 

At  the  last  named  term,  to  wit,  on  the  13th  day  of  September,  1875, 
the  defendant  moved  the  oeart  for  his  disohai^  under  section  162  of  the 
Criminal  Code  (66  Ohio  L.  311),  which  provides  as  follows :  ^^  If  any  per- 
son indicted  for  any  offence,  who  has  given  bail  for  his  appearance,  shall 
not  be  brought  to  trial  before  the  end  of  the  third  term  of  the  court  in 
which  the  cause  is  pending,  held  after  such  indictment  is  found,  he  shall 
be  entitled  to  be  discharged,  so  far  as  relates  to  such  offence,  unless  the 
delay  happen  on  his  application,  or  be  occasioned  by  the  want  of  time  to 
try  such  cause  at  such  tiiird  term."  Two  days  thereafter,  to  wit,  on  the 
15th  of  the  month,  the  same  beins  the  last  day  of  the  term,  and  the  state 
being  then  ready  to  proceed  to  trial,  this  motion  was  overruled  by  the  court 
and  the  cause  continued,  for  the  reason  that  there  was  no  time  to  try  the 
cause  at  that  term. 

When  the  above  section  is  considered  with  secticm  163,  following,  it  is 
dear  that  a  defendant  cannot  be  discharged  for  the  reason  stated,  except 
upon  an  application  to  the  coiirt  during  a  term  thereof ;  and  when  an  ap- 

Elication  is  made  at  a  term  when  the  state  is  ready  to  proceed  to  trial, 
ut  the  cause  cannot  be  tried  at  such  term  for  want  of  time,  the  dis- 
charge should  not  be  ordered.  See  JSx  parte  McOheKan^  22  Ohio  St. 
442. 

2.  Upon  the  last  trial,  several  persons  named  in  the  special  venire  for 
thirty-six  jurors  were  examined  under  oath  as  to  tiieir  qualifications  as 
lurors,  who  stated  severally  that  they  had  formed  and  expressed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  defendant  from  reading  a  report  of 
the  testimony  of  witnesses  offered  on  the  former  trial  of  the  case.  There- 
upon the  defendant  challenged  such  jurors  for  cause.  But  it  appearing 
from  further  examination  of  such  jurors  that  they  felt  themselves  able, 
notwithstanding  such  opinion,  to  render  an  impartial  verdict  upon  the  law 
and  evidence,  the  court  refused  the  challenges  for  cause.  These  chal- 
lenges should  have  been  sustained.  Such  jurors  are  not  rendered  compe- 
tent by  section  134  of  the  Criminal  Code,  as  amended  February  10, 1872. 
69  Ohio  L.  11 ;  Frazie  v.  The  State,  23  Ohio  St.  551. 

It  appears  from  the  record,  however,  that  each  of  these  objectionable 
jurors  was  afterward  excused  on  a  peremptory  challenge,  and  that  a  full 
panel  of  impartial  and  acceptable  jurors  was  obtained  from  the  persons 
named  in  the  special  venire,  before  the  defendant  had  exhausted  his  right 
of  peremptory  challenge,  so  that,  in  &ct,  no  prejudice  resulted  to  defend- 
ant from  such  erroneous  ruling  of  the  court.  See  iHmins  v.  The  State,  16 
Ohio  St..  221. 

8.  The  alleged  death  was  caused  by  a  shot  from  a  pistol,  and  the  testi- 
mony tended  to  show  that  the  homicide  was  committed  by  defendant  upon 
a  sudden  quarrel,  and  in  defence  of  his  person  and  his  property. 


860  THE  AliERICAN  LAW  TI1CB8  BBPOBTS.  [August,  1877. 

VoL  IV.]  Ebwin  0.  Thb  Statb.  [No.  & 

The  charge  in  the  indictment  included  murder  in  the  second  degree  and 
manslaughter.  The  court  properly  defined  these  crimes  to  the  jury  sub- 
stantially in  the  words  of  the  statute,  namely :  ^^  That  if  any  person  shall 
purposely  and  maliciously,  but  without  deliberation  and  premeditation,  kill 
another,  every  such  person  shall  be  deemed  guilty  of  murder  in  the  second 
degree ; "  and,  ^^  That  if  any  person  shall  unlawfully  kill  another  without 
malice,  either  upon  a  sudden  quarrel  or  unintentionally,  while  the  slayer 
is  in  the  commission  of  some  unlawful  act,  every  such  person  shall  be 
deemed  guilty  of  manslaughter/'  Whereupon  the  court  said  to  the  jury, 
^^  You  will  see  that  the  difference  between  manslaughter  and  murder  in 
the  second  degree  is  the  absence  of  malice  and  purpose  to  kill."  And 
thereupon  the  court  proceeded  to  charge  as  follows :  ^*  If  you  find  from 
the  evidence  that  the  defendant  used  a  deadly  weapon  in  this  case^  and 
that  death  ensued  from  the  use  of  such  deadly  weapon,  then  the  law  raises 
the  presumption  of  malice  in  the  defendant^  and  also  an  intent  on  his  part 
to  kill  the  decedent." 

We  can  well  see  how  the  jury,  under  these  instructions,  may  have  been 
led  to  convict  the  defendant  of  murder  in  the  second  d^ree,  though  guilty 
of  manslaughter  only,  or  even  though  not  guilty  of  any  crime  whatever. 
It  was  plainly  inferable,  from  the  first  instruction  above  stated,  that  the 
defendant's  crime  was  not  manslaughter,  if  the  kiUing  were  intentional. 
Such  is  not  the  law  of  manslaughter.  If  the  kiUing  be  unlawful,  but 
without  malice,  as  upon  a  sudden  quarrel,  although  intentional,  the  crime 
is  nevertheless  manslaughter  only.  It  is  true  that  the  jury  must  have 
found  the  presence  of  malice  as  well  as  purpose  to  kill ;  but  having  first 
found  the  purpose  to  kill,  as  we  may  suppose,  they  entered  on  the  inquiry 
as  to  malice  under  the  influence  of  an  instruction,  that  the  defendant  was 
guilty  of  murder  or  not  guilty  of  any  crime  whatever :  thus  exposing  the 
defendant  to  a  moral  influence  against  him,  which  should  not  have  had 
lodgment  in  the  minds  of  the  jurors. 

But  the  latter  instruction,  though  not  so  clearly  erroneous,  was  more 
palpably  prejudicial  to  the  defendant  as  misleading  to  the  jury.  As  an 
abstract  proposition,  where  the  circumstances  of  a  homicide  are  not  known, 
further  than  the  mere  fact  that  the  death  was  caused  by  the  use  of  a 
deadly  weapon,  we  do  not  deny  that  the  jury  may,  from  such  fact  alone, 
infer  Doth  malice  and  a  purpose  to  kill.  But  where  the  attending  circum- 
stances are  shown  in  detail,  some  of  which  tend  to  disprove  the  presence 
of  malice  or  purpose  to  kill,  it  is  misleading  and  erroneous  to  charge  a 
jury  that,  in  such  a  case,  the  law  raises  a  presumption  of  malice  and  intent 
to  kill  from  the  isolated  fact  that  death  was  caused  by  the  use  of  a  deadly 
weapon.  In  such  case  the  presence  of  malice  or  intent  to  kill  must  be 
determined  from  all  the  circumstances  proven,  including,  of  course,  the 
character  of  the  weapon.  It  may  indeed  be  said,  with  much  reason,  that 
the  use  of  a  deadly  weapon  in  the  taking  of  life  raises  the  same  presump- 
tions whether  other  attending  circumstances  be  shown  or  not ;  and  that 
when  other  facts  and  circumstances  are  shown,  they  either  strengthen  or 
rebut  the  presumptions  so  arising  from  the  character  of  the  weapon. 

The  question  before  us,  however,  is  not  one  of  mere  logic  ;  but  rather, 
how  would  jurors  of  ordinary  understandings  interpret  and  reason  upon 
such  a  charge?     The  instruction  was,  ^^If  you  find  from  the  evidence 
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that  the  defendarU  used  a  deadly  weapon  in  this  eaae^  and  that  death  en- 
sued from  the  use  of  such  deadly  weapon,  then  the  law  raises  the  presump- 
tion of  malice  in  the  defendant^  and  also  an  intent  an  his  part  to  kill  the 
decedent."  This  was  not  an  abstract  proposition.  It  covered  the  case 
before  the  jury.  And  in  our  opinion,  a  jury  of  ordinary  intelligence  m^ht 
well  understand  that  the  law  fixed  the  guilt  of  the  defendant  as  a  mur- 
derer, if  the  evidence  showed  that  he  tools:  the  life  of  the  deceased  by  the 
use  of  a  deadly  weapon,  without  regard  to  other  circumstances ;  save  only, 
as  they  were  told  in  another  part  of  the  chaise,  that  he  might,  under  cer- 
tain circumstances,  justify  on  the  ground  of  self-defence.  But  our  objec^ 
tion  to  the  charge  is  independent  of  all  questions  of  self-defence,  and  re- 
lates to  it  solely  as  bearing  on  the  case  which  the  state  was  bound  to 
prove  in  order  to  entitle  it  to  a  conviction. 

4.  It  is  also  claimed  that  the  court  below  erred  in  charging  the  jury  as 
to  the  law  of  self-defence. 

The  case  shows  that  the  defendant  and  the  deceased,  his  son-in-law, 
resided  upon  lands  belonging  to  the  defendant,  in  different  houses,  situated 
a  short  distance  apart.  Between  their  houses,  but  not  within  the  curtil- 
age of  either,  there  was  a  corn-crib  and  shed  suitable  for  the  storage  of 
grain  and  farming  implements.  This  building  was  situate  in  a  field  cul- 
tivated by  the  deceased  as  a  cropper,  and  had  been  used  by  him  for  the 
storage  of  grain,  and  also  by  the  defendant  for  the  storage  of  his  farming 
tools.  A  controversy  arose  between  the  parties  as  to  the  right  of  posses- 
sion of  the  building.  Shortly  before  the  homicide,  the  defendant's  tools 
had  been  thrown  out  of  this  shed,  and  were  replaced  and  secured  by  chains 
and  locks.  These  chains  were  afterward  broken.  On  the  day  of  the 
homicide,  the  defendant  was  in  the  shed  securing  his  tools,  and  the  de- 
ceased was  near  his  own  house,  and  close  by,  when  angry  words  passed 
between  them ;  whereupon  the  deceased,  with  an  axe  on  his  shoulder, 
approached  the  shed  in  a  threatening  manner,  and  when  near  it,  the  de- 
fendant warned  him  not  to  enter.  Without  heeding  this  warning,  the 
deceased  advanced  to  the  edge  of  the  shed,  perhaps  within  striking  dis- 
tance of  the  defendant,  when  the  latter  shot  him  with  a  pistol,  inflicting  a 
wound  from  which  death  soon  followed.  Testimony  was  offered  on  the 
trial,  more  or  less  conflicting,  as  to  previous  bitter  feelings  between  the 
parties,  also  as  to  the  threatening  attitude  of  the  deceased  at  the  time  of 
the  shooting,  and  as  to  the  defendant's  facilities  for  retreat  from  the  place 
occupied  by  him  at  the  time. 

The  portion  of  the  charge  complained  of  was  as  follows  :  ^^  If  you  find, 
from  the  greater  weight  of  the  evidence,  that  the  defendant  was,  at  the 
time  the  fatal  shot  was  fired,  in  the  lawful  pursuit  of  his  business,  and  he 
was  attacked  by  the  deceased  under  circumstances  which  denote  an  inten- 
tion to  take  away  his  life,  or  to  do  him  some  great  bodily  harm,  he  may 
lawfully  Idll  his  assailant ;  provided  he  use  all  means  in  his  power  other- 
wise to  save  his  own  life  or  to  prevent  the  intended  harm ;  such  as  retreat- 
ing as  far  as  he  can,  or  disabling  his  adversary,  without  killing  him,  if  it 
be  in  his  power.  But  if  the  attack  upon  him  is  so  sudden,  fierce,  and 
violent,  that  a  retreat  would  not  diminish,  but  increase,  his  danger,  he 
may  kill  his  adversary  without  retreating ;  and  further,  if  you  find,  from 
the  evidence,  that  from  the  character  of  the  attack  there  was  reasonable 
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ground  for  the  defendant  to  believe,  and  from  the  evidence  yoa  find  the 
defendant  did  honestly  believe,  that  his  life  was  about  to  be  taken,  or  he 
was  to  suffer  great  bodily  harm,  and  that  he  believed  honestly  that  he 
would  be  in  equal  danger  by  retreating,  then,  if  he  took  the  life  of  the 
assailant,  he  would  be  excused." 

The  contention,  on  the  part  of  the  plaintiff  in  error,  is  that  the  court 
below  erred  in  the  application  of  the  doctrine  of  ^'retreating  to  the  wall." 
The  question  here  presented  has  not  been  decided  in  any  of  our  reported 
cases,  although  it  has  been  often  raised  and  variously  determined  in  our 
nisi  prius  courts.  It  may  be  said,  indeed,  that  learned  courts  and  able 
text-writers  have  left  the  question  in  some  obscurity.  The  true  solution 
must,  undoubtedly,  be  determined  upon  the  principles  of  the  common  law ; 
and  such  is  the  present  state  of  the  authorities,  that  it  seems  necessary  to 
examine  the  books  of  the  law  written  at  a  period  before  the  apparent  or 
real  confusion  had  an  existence. 

When  the  common  law  had  become  a  system  as  nearly  perfect  as  hu- 
man reason  could  make  it,  homicide  9e  defendendo  was  either  justifiable 
or  only  excusable.  This  distinction  was  clearly  recognized.  In  speaking 
of  manslaughter.  Lord  Coke  (3  Institute,  55)  says :  '^  Some  be  voluntary, 
yet  being  done  upon  inevitable  cause,  are  no  felony :  as  if  A.  be  assaulted 
by  B.,  and  they  fight  together,  and  before  any  mortal  blow  be  given,  A. 
giveth  back  until  he  cometh  to  a  hedge,  wall,  or  other  strait,  beyond 
which  he  can  not  passe,  and  then,  in  his  own  defence  and  for  safeguard 
of  his  own  life,  killeth  the  other;  this  is  voluntary,  and  yet  no  felony; 
and  the  jury  that  finde  that  it  was  done  se  defendendo  ought  to  finde  the 
special  matter.  And  yet  such  a  precious  r^ard  the  law  hath  of  the  life 
of  man,  though  the  cause  be  inevitable,  that,  at  the  common  law,  he 
should  have  suffered  death ;  and,  though  the  statute  of  Gloucester  save 

bis  life,  yet  he  shall  forfeit  all  his  goods  and  chattels If  A.  assault 

B.  so  fiercely  and  violently  and  in  such  manner  as  if  B.  should  give  back, 
he  should  be  in  danger  of  his  life,  he  may,  in  this  case,  defende  himselfe ; 
and  if,  in  that  defence,  he  killeth  A.,  it  is  se  defendendo.**  And  on  page 
56,  speaking  of  the  same  subject,  he  says :  '^  Some,  without  giving  bade 
to  a  wall,  &o,y  or  other  inevitable  cause,  as  if  a  thief  offer  to  rob  or  mur- 
der B.  either  abroad  or  in  his  house,  and  thereupon  assault  him,  and  B. 
defende  himselfe  without  giving  back,  and  in  his  defence  killeth  the 
thiefe,  this  is  no  felony ;  for  a  man  shall  never  give  way  to  a  thiefe,  &c., 
neither  shall  he  forfeit  anything." 

Sir  Mathew  Hale,  speaking  of  homicide  ex  neeessitiUe  (1  Hale*s  Pleas 
of  the  Crown,  chap.  40),  says  that  homicide  in  defence  of  a  man's  own 
life,  which  is  usually  styled  8e  defendendo^  is  of  two  kinds  :  ^'  1.  Such  as 
though  it  excuseth  from  death,  yet  it  excuseth  not  the  forfeiture  of  goods, 
nor  is  the  party  to  be  absolutely  discharged  from  prison,  but  bailed,  and 
to  purchase  his  pardon  of  course.  2.  Such  as  wholly  acquits  from  all 
kinds  of  forfeiture."  He  defines  homicide  se  defendendo  to  be  ^Hhe  kill- 
ing of  another  person  in  the  necessary  defence  of  himself  against  him 
that  assaults  him  ;  "  and  states  the  rule  as  follows :  ^^  3.  Regularly  it  is 
necessary  that  the  person  that  kiUs  another  in  his  own  defence  fly  as  far 
as  he  may  to  avoid  the  violence  of  the  assault  before  he  turn  upon  his 
assailant ;  for  in  cases  of  hostility  between  two  nations,  it  is  a  reproach 


August,  1877.]  THE  AMERICAN  LAW  TmES  REP0BT8.  868 

Vol.  IV.]  Ekwiv  v.  Statb.  [No.  8. 

and  piece  of  cowardice  to  fly  from  an  enemy ;  yet  in  cases  of  assaults 
and  affrays  between  subjects  under  the  same  law,  the  law  owns  not  any 
such  point  of  honor,  because  the  king  and  his  laws  are  to  be  the  vindices 
injuriarum^  and  private  persons  are  not  trusted  to  take  capital  revenge 
one  of  another.     But  this  hath  some  exceptions :  — 

^*  1.  In  respect  of  the  pers<m  killing 2.  In  respect  to  the  per- 
son killed.  If  a  thief  assaults  a  true  man  either  abroad  or  in  his  house 
to  rob  or  kill  him,  the  true  man  is  not  bound  to  give  back,  but  may  kill 
the  assailant,  and  it  is  not  felony." 

About  a  century  later  (1762),  Mr.  Justice  Foster,  in  his  admirable 
discourse  on  the  law  of  homicide  founded  in  necessity  (Foster's  Crown 
Cases,  chap.  3,  p.  273  et  8«a.),  says:  ^^Self-defence  naturally  falleth  under 
the  head  of  homicide  founded  in  necessity,  and  may  be  considered  in  two 
different  views.  It  is  either  that  sort  of  homicide,  9e  et  sua  defendendo^ 
which  is  perfectly  innocent  and  justifiable,  or  that  which  is  in  some 
measure  blaroable  and  barely  excusable.  The  want  of  attending  to  this 
distinction  hath,  I  believe,  thrown  some  darkness  and  confusion  upon  this 
part  of  the  law.  The  writers  on  the  crown  law,  who,  I  think,  have  not 
treated  the  subject  of  self-defence  with  due  precision,  do  not,  in  terms, 
make  the  distinction  I  am  aiming  at ;  yet  all  agree  that  there  are  cases 
in  which  the  man  may,  without  retreating,  oppose  force  to  force,  even  to 
the  death.  This  I  call  justifiable  self-defence.  They,  justifiable  homicide. 
They  likewise  agree  that  there  are  cases  in  which  the  defendant  cannot 
avail  himself  of  the  plea  of  self-defence  without  showing  that  he  retreated 
as  far  as  he  could  with  safety,  and  then,  merely  for  the  preservation  of 
his  own  life,  killed  the  assailant.  This  I  call  self-defence,  culpable,  but, 
through  the  benignity  of  the  law,  excusable.  In  the  case  of  justifiable 
self-defence,  the  injured  party  may  repel  force  with  force  in  defence  of 
his  person,  habitation,  or  property,  against  one  who  manifestly  intendeth 
and  endeavoreth,  with  violence  or  surprise,  to  commit  a  known  felony 
upon  either.  In  these  cases  he  is  not  obliged  to  retreat,  but  may  pursue 
his  adversary  till  he  findeth  himself  out  of  danger,  and  if,  in  a  conflict 
between  them,  he  happeneth  to  kill,  such  killing  is  justifiable." 

In  1803,  IVIr.  East  published  his  excellent  Treatise  of  the  Pleas  of  the 
Crown,  and,  on  page  271,  says,  in  speaking  of  homicide  from  necessity : 
^^  Herein  may  be  considered,  1.  What  sort  of  attack  it  is  lawful  and 
justifiable  to  resist,  even  by  the  death  of  the  assailant,  and  where  the 
party  is  mthotU  Mame.  2.  Where  such  killing  is  only  excusable,  or  even 
culpable,  and  the  party  is  not  free  from  blame,"  Ac. 

In  relation  to  the  first  sort,  the  author  says :  '^1.  A  man  may  repel 
force  by  force,  in  defence  of  his  person,  habitation,  or  property,  against 
one  who  manifestly  intends  and  endeavors,  by  violence  or  surprise^  to 
commit  a  known  felony^  such  as  murder,  rape,  robbery,  arson,  burglary, 
and  the  like,  upon  either.  In  these  cases  he  is  not  obliged  to  retreat^  but 
may  pursue  his  adversary  until  he  has  secured  himself  from  all  danger ; 
and  if  he  kill  him  in  so  doing  it  is  called  justifiable  self-defence;  as,  on 
the  other  hand,  the  killing  by  such  felon  of  any  person  so  lawfully  de- 
fending himself  will  be  murder.  Bat  a  bare  fear  of  any  of  these  offences, 
however  well  grounded,  —  as  that  another  lies  in  wait  to  take  away  the 
party's  life,  unaccompanied  with  any  overt  act  indicative  of  such  an  in- 
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tention,  — wUl  not  warrant  in  killing  that  other  by  way  of  prevention. 
There  must  be  an  actual  danger  at  the  time." 

In  this  connection,  it  is  hardly  necessary  to  add,  much  less  to  cite,  au- 
thority to  show  that  a  homicide,  which  cannot  be  jtistified  under  the  fore- 
going rules,  cannot  be  excused  unless  the  slayer  shows  that  before  the 
mortal  blow  was  given  he  had  retreated  as  far  as  he  safely  could ;  and 
that  he  kiUed  hia  adversary  solely  from  the  necessity  which  then  existed, 
in  order  to  save  himself  from  immediate  death  or  enormous  bodily  harm. 

Shortly  after  the  publication  of  Mr.  East's  treatise,  the  case  of  the 
Commonwealth  v.  Selfridge^  a  leading  case  in  the  United  States,  was  tried 
in  the  supreme  judicial  court  of  Massachusetts,  in  the  year  1806.  The 
charge  by  the  court  below,  as  above  cited,  was  a  substantial  transcript  of 
the  propositions  announced  by  Justice  Parker  in  his  charge  to  the  jury 
in  Selfridge^B  case^  Selfridge's  Trial,  160.  In  order  to  fully  understand 
and  apply  the  doctrine  of  Selfridge's  case,  it  must  be  observed  that  Jus- 
tice Parker  assumed  in  his  charge  to  the  jury  that  Selfridge  was  not  free 
from  blame  in  provoking  the  assault  from  young  Austin,  for  whose  death 
he  was  upon  trial.  The  deceased  had  taken  upon  himself  the  quarrel  of 
his  father,  whom  the  defendant  had  but  recently  posted.  I  quote  from 
the  charge  :  "  Who  was  originally  in  the  wrong  it  is  not  for  me  to  say ; 
but  I  feel  constrained  to  say,  that  whatever  provocation  the  defendajit 
may  have  conceived  to  have  been  given  him,  and  however  great  the  injury 
the  deceased's  father  may  have  done  him,  he  certainly  proceeded  a  step 
too  far  in  making  the  publication  which  came  out  in  the  morning  of  this 
unhappy  disaster.  To  oall  a  man  a  coward,  liar,  and  scoundrel  in  the 
public  newspapers,  and  to  call  upon  other  printers  to  publish  the  same,  is 
not  justifiable  under  any  circumstances  whatever.  Such  publication  is 
libellous  in  its  very  nature,  as  it  necessarily  excites  to  revenge  and  ill 
blood."  It  also  appears  in  the  case  that  Selfridge  anticipated  an  assault 
from  some  one  on  account  of  the  publication,  and  had  armed  himself  with 
a  pistol,  with  which  he  shot  the  deceased  immediately  upon  being  assaulted 
with  a  cane.  Such  being  the  case,  we  do  not  understand  that  the  right  to 
defend,  even  unto  death,  without  retreating,  against  a  felonious  assault, 
where  the  assaulted  party  was  without  fault,  was  intended  to  be  denied  by 
the  learned  judge.  Indeed,  in  the  charge  we  find  the  following  :  "  Nu- 
merous authorities,  ancient  and  modem,  have  been  read  to  you  upon  this 
subject."  (Homicide  8e  defendendo^  both  justifiable  and  excusable.) 
"  Were  it  necessary  for  you  to  take  those  books  with  you,  and  compare 
the  different  principles  and  cases  which  have  been  cited,  your  minds  might 
meet  with  some  embarrassment,  there  being  in  some  instances  an  appar- 
ent, though  in  none  a  real  incongruity."  If  anything  further  was  needed 
to  show  that  Justice  Parker  in  his  charge  intended  to  limit  the  duty  of 
**  retreating  "  to  cases  of  excusable  killing  in  self-defence,  and  did  not  in- 
tend to  extend  the  duty  to  cases  of  justifiable  killing,  it  might  be  implied 
from  the  fact  that  in  the  previous  month  he  was  present  with  all  the 
judges  when  Chief  Justice  Paraons  charged  the  grand  jury  who  indicted 
Selfridge  as  follows :  "  A  man  may  repel  force  by  force  in  defence  of  his 
person  against  any  one  who  manifestly  intends,  or  endeavors  by  violence 
or  surprise,  feloniously  to  kill  him.  And  he  is  not  obliged  to  retreat^  but 
may  pursue  his  adversary  until  he  has  secured  himself  from  all  danger ; 
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and  if  he  kill  him  in  bo  doing,  it  is  justifiable  self-defence.  But  a  bare 
fear,  however  well  grounded,  unaccompanied  by  any  overt  act  indicative 
of  such  intention,  will  not  warrant  him  in  killing.  There  must  be  an  act- 
ual danger  at  the  time.  And  (in  the  language  of  Chief  Justice  Hale)  it 
must  plainly  appear  by  the  circumstances  of  the  case,  as  the  manner  of 
the  assault,  the  weapon,  &c.,  that  his  life  was  in  imminent  danger,  other- 
wise the  killing  of  the  assailant  will  not  be  justifiable  homicide.  But  if 
the  party  killing  had  reasonable  grounds  for  believing  that  the  person 
slain  had  a  felonious  design  against  him,  although  it  should  afterward  ap- 
pear that  there  was  no  such  design,  it  will  not  be  murder,  but  will  be 
either  manslaughter  or  excusable  homicide,  according  to  the  degree  of  cau- 
tion and  the  probable  grounds  for  such  belief.  These  principles  have  been 
recognized  by  the  wisest  and  most  humane  writers  on  criminal  law.'' 

By  observing  the  distinction  between  justifiable  and  excusable  homicide 
se  defendendo^  as  stated  in  the  authorities  above  quoted,  much  of  the  dis- 
crepancy in  the  decisions  of  the  courts  where  the  common  law  prevails  is 
made  to  disappear,  —  most  of  the  cases  upon  the  facts  being  such  as  would 
only  excuse  the  killing. 

It  is  true,  under  our  Constitution,  whether  the  killing  in  self-defence  be 
justifiable  or  excusable,  there  must  be  an  entire  acquittal,  for  the  reason 
that  there  is  no  forfeiture  of  goods  in  cases  of  excusable  homicide.  But 
this  is  no  reason  why  the  difference  between  the  cases  as  to  the  duty  of 
retreating  to  the  wall  should  be  ignored.  The  taking  away  of  the  forfeit- 
ure in  cases  of  excusable  homicide  did  not  relieve  the  party  in  such  case 
from  the  duty  of  retreating,  nor  did  it  impose  such  duty  in  cases  where  it 
was  not  before  required. 

It  is  true  that  all  authorities  agree  that  the  taking  of  life  in  defence  of 
one's  person  cannot  be  either  justified  or  excused,  except  on  the  ground  of 
necessity ;  and  that  such  necessity  must  be  imminent  at  the  time ;  and 
they  also  agree  that  no  man  can  avail  himself  of  such  necessity  if  he 
brings  it  upon  himself.  The  question,  then,  is  simply  this:  Does  the 
law  hold  a  man  who  is  violently  and  feloniously  assaulted  responsible  for 
having  brought  such  necessity  upon  himself,  on  the  sole  ground  that  he 
failed  to  fly  from  his  assailant  when  he  might  have  safely  done  so  ?  The 
law,  out  of  tenderness  for  human  life  and  the  frailties  of  human  nature, 
will  not  permit  the  taking  of  it  to  repel  a  mere  trespass,  or  even  to  save 
life,  where  the  assault  is  provoked  ;  but  a  true  man,  who  is  without  fault, 
is  not  obliged  to  fly  from  an  assailant,  who,  by  violence  or  surprise,  mali- 
ciously seeks  to  take  his  life  or  do  him  enormous  bodily  harm. 

Now,  under  the  charge  below,  notwithstanding  the  defendant  may  have 
been  without  fault,  and  so  assaulted,  with  the  necessity  of  taking  life  to 
save  his  own  upon  him,  still,  the  jury  could  not  have  acquitted,  if  they 
found  he  had  failed  to  do  all  in  his  power  otherwise  to  save  his  own  life, 
or  prevent  the  intended  harm,  as  retreating  as  far  as  he  could,  &c.  In 
this,  we  think,  the  law  was  not  correctly  stated. 

The  suggestion,  by  the  attorney  general,  that  that  rule  should  be  de- 
clared the  law  which  is  best  calculated  to  protect  and  preserve  human  life, 
is  of  great  weight,  and  we  can  safely  say  that  the  rule  announced  is,  at 
least,  the  surest  to  prevent  the  occurrence  of  occasions  for  taking  life  ;  and 
this,  b}^  letting  the  would-be  robber,  murderer,  ravisher,  and  such  like. 
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know  that  their  liyes  are,  in  a  measure,  in  the  hands  of  their  intended 
victims. 

Of  coarse,  there  is  nothing  in  this  opinion  which  will  be  understood  as 
withdrawing  from  the  jury  the  determination  of  every  question  of  fact 
involved  in  an  issue  of  8e  defendendo.  Whether,  under  the  law  as  here 
laid  down,  and  such  other  rules  as  may  be  applicable  to  any  particular 
case,  a  necessity  existed,  at  the  time,  to  take  life  in  order  to  save  life  or 
prevent  enormous  bodily  harm,  as  well  as  the  question,  whether  the  kill- 
ing, under  the  circumstances  of  each  case,  was  prompted  solely  by  such 
necessity,  or  by  other  motives,  is  to  be  determined  by  the  jury  in  each 
case. 

Judgment  reversed^  and  cauue  remanded  for  further  proceedings. 


SUPREME   COURT  OF  MICHIGAN. 

[June  Term,  1877.] 
effect  of  the  statute  of  limitations  os  demain>  papeb. 

PALMER  V.  PALMEE. 

Paper  that  is  payable  on  demand  is  due  at  date.  The  collection  of  paper  that  is  pay- 
able on  demand,  or  at  a  fixed  time,  is  barred  by  the  statute  of  limitations,  at  the  ex- 
piration of  the  statutory  period  from  the  date  at  which  it  became  payable,  whether 
aemand  has  been  made  or  not. 

Mb.  Justioe  Campbell  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  whether  a  certain  promissory  note,  not 
negotiable,  given  by  defendant  to  plaintiff,  was  barred  by  the  statute  of 
limitations  when  suit  was  begun. 

The  note  was  in  the  following  terms :  — 

"  $1,500.  Atlas,  Mich.,  Oi^her  16,  1867. 

^^  Thirtnr  days  after  demand  I  promise  to  pay  Jonathan  Palmer  fifteen 
hundred  dollars,  value  received,  without  defalcation. 

"  Frank  J.  Palmer." 

No  demand  is  found  to  have  been  made  until  May  22,  1874,  or  six 
years  and  seven  months  after  date.  An  attempt  was  made  to  show  a 
previous  demand  by  showing  the  transmission  by  mail  of  a  letter  from 
the  cashier  of  a  bank  to  whom  the  paper  had  been  sent  in  July,  1873. 
This  notice  is  not  found  to  have  reached  defendant,  and  it  contained 
nothing  to  indicate  the  identity  or  ownership  of  the  note.  The  court 
below  found  against  it. 

Although  some  evidence  is  set  forth  in  the  finding,  which  seems  to 
have  been  inserted  at  the  request  of  counsel,  and  which  may  possibly 
have  had  some  bearing  upon  the  consideration  of  the  note,  yet  no  finding 
is  based  upon  it.  The  only  pertinent  facts  found  at  all  are  tiie  making 
and  non-payment  of  the  note,  and  the  demand  made  in  1874. 
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The  court  foand  that  the  suit  was  not  barred.  This  oonclasion  was 
based  on  the  theory  that  until  demand  made  no  action  accrued  ;  and  that 
as  the  time  limited  by  the  statute  runs  from  the  time  when  action  ac- 
crues, it  did  not  begin  to  run  until  thirty  days  after  May  22,  1874,  from 
which  date  interest  was  allowed. 

Taking  thi^note  as  it  reads  and  as  it  is  established  by  the  finding,  being 
payable  without  interest,  it  is  impossible  to  assume  that  it  was  intended 
to  run  for  any  considerable  time.  The  fair  inference  is  that  it  was  given 
for  some  debt  or  other  consideration  on  which  an  immediate  liability  ex- 
isted which  the  maker  of  the  note  expected  to  be  ready  to  meet  on  rea- 
sonable notice,  which  was  fixed  at  thirty  days.  If  the  note  had  been 
negotiable  and  indorsed  over,  any  long  delay  to  present  it  would  unques- 
tionably have  released  the  indorser. 

If  the  judgment  is  correct,  it  can  only  be  so  because  by  the  terms  of 
the  contract  the  holder  had  a  right  to  postpone  the  maturity  of  the  debt 
as  long  as  he  chose  to  do  so.  For  if  the  debt  did  not  become  payable 
tmtil  fixed  by  demand,  and  the  demand  was  optional  with  the  creditor, 
no  tender  could  be  made  which  would  bind  him,  and  he  could  keep  the 
debt  alive  in  spite  of  the  debtor  for  an  indefinite  period.  If  there  was 
any  infirmity  in  the  consideration,  or  any  defect  in  the  binding  character 
of  the  obligation,  he  might  retain  it  until  all  testimony  was  lost,  and  de- 
feat the  defence.  This  is  the  mischief  which  the  statutes  of  limitation 
were  intended  to  remedy.  If  this  case  is  not  within  them  it  is  not  be- 
cause it  ought  not  to  be  coyered  by  them. 

It  is  now  well  settled  that  a  note  payable  on  demand  is  payable  at 
once  and  without  demand,  so  that  the  statute  runs  from  its  delivery. 
And  this  rule  has  been  applied  where  from  the  form  of  the  contract  it  is 
manifest  that  immediate  payment  was  not  expected.  Thus  in  Norton  v. 
Ellamy^  2  M.  &  W.  461,  the  note  called  for  interest  which  indicated  at 
least  an  expectation  of  some  delay.  In  Howland  r.jEdmunds^  24  N.  T. 
807,  the  premium  capital  notes  of  a  mutual  insurance  company  payable 
^^  in  such  portions  and  at  such  time  or  times  as  the  directors  of  said  com- 
pany may,  agreeably  to  their  act  of  incorporation,  require,''  were  held  to 
stand  on  the  same  footing  with  ordinary  demand  notes,  so  that  the  statute 
began  to  run  from  date.  In  Watera  v.  Thanety  2  A.  &  £.  N.  S.  757,  a 
party  had  promised  to  pay  the  amount  of  certain  dishonored  bills  ^'  when- 
ever my  circumstsuioes  may  enable  me  to  do  so,  and  I  may  be  called  upon 
for  that  purpose."  This  promise  was  made  in  1833.  An  action  was  be- 
gun in  1888,  less  than  six  years  after  demand  and  within  a  year  after  the 
plaintiff  had  learned  of  defendant's  having  become  solvent  through  in- 
heritances. It  appeared,  however,  that  he  had  actually  become  able  to 
pay  in  1825,  and  the  court  held  the  statute  ran  from  such  ability,  without 
demand.  A  similar  decision  vras  made  in  Jone9  v.  EMer^  8  Kansas,  184, 
where  the  note  was  payable  when  the  maker  received  a  payment  from 
government,  or  as  soon  as  otherwise  convenient.  The  statute  was  held  to 
run  after  a  reasonable  time,  whidb  there  was  held  on  the  facts  to  have 
been  not  later  than  sixty  days.  In  Emery  v.  Day^  1  C,  M.  ft  R.  245,  a 
contract  was  made  for  work  payable  out  of  a  public  fund  to  be  provided, 
but  it  was  held  the  statute  b%an  to  run  from  the  time  the  work  was 
completed,  although  the  fund  was  not  raised  until  some  time  thereafter. 
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If  this  question  depends  upon  any  reasonable  principle  it  is  impossible 
to  find  any  ground  for  holding  notes  payable  on  demand  as  setting  the 
statute  running  at  once,  which  would  not  make  the  note  in  the  present 
case  barred  in  six  years  after  the  expiration  of  thirty  days.  The  payee 
could  have  presented  it  at  any  time,  and  it  is  not  the  design  of  the  statute 
to  put  it  in  the  power  of  the  creditor  to  postpone  its  application  at  his 
own  pleasure. 

Such  notes  are  very  rarely  given.  It  is  quite  common  to  make  bills  of 
exchange  payable  at  or  after  sight.  But  the  drawer  and  indorsers  are 
discharged  by  any  considerable  delay.  It  is  one  of  the  legal  conditions 
of  such  paper  that  there  shall  be  a  speedy  presentment.  Why  a  difEer- 
cnt  rule  should  be  applied  to  a  note  is  not  evident. 

There  are  not  more  than  half  a  dozen  cases,  if  so  many,  in  which  this 
form  of  note  has  been  passed  upon  directly.  In  Holmes  v.  Kerrison^  2 
Taunt.  823,  it  was  held  that  a  note  payable  after  sight  was  not  barred 
until  six  years  after  it  had  been  presented  for  payment.  And  in  Thorpe 
V.  Booths  Ryan  &  Moody,  388,  upon  the  authority  of  that  decision,  a  note 
dated  March  12,  1813,  payable  twenty-four  months  after  demand,  and 
not  demanded  until  June  28,  1823,  was  held  not  barred.  In  HolmeB  v. 
Kerrison^  the  case  is  put  without  further  reasoning  upon  the  ground  that 
no  action  could  have  been  brought  until  after  presentment,  and  Thorpe 
V.  Booth  contains  no  reasoning  at  all.  While  these  decisions  seem  te 
have  settled  the  practice  in  England,  no  subsequent  case,  so  far  as  we 
have  been  informed,  seems  to  have  affirmed  or  vindicated  them  in  any 
direct  way,  although  they  are  probably  adhered  to.  But  so  far  as  their 
principle  is  involved,  it  has  been  departed  from  to  some  extent,  at  least. 

In  Webster  v.  JKri,  9  L.  &  Eq.  408,  it  was  held  that  a  payee  who  had 
been  sued  by  a  subsequent  holder  of  a  dishonored  bill,  could  not  in  turn 
sue  the  drawer  more  than  six  years  after  the  dishonor  of  the  paper,  al- 
though a  much  less  time  had  elapsed  since  his  own  liability  had  been  en- 
forced. It  was  urged  that  the  payee  could  not  sue  on  a  note  which  be 
did  not  hold,  and  that  no  action  therefore  accrued  to  him  until  he  was 
damnified.  But  the  court  of  queen's  bench  held,  nevertheless,  that  the 
statute  ran  from  the  dishonor.  This  could  only  have  been  upon  the 
ground  that  any  of  the  parties  might  have  taken  up  the  paper  and  thus 
obtained  a  right  of  action. 

In  Clayton  v.  Gosling^  5  B.  &  C.  360,  a  note  payable  twelve  months 
after  notice  had  not  been  presented  before  the  maker  went  into  bank- 
ruptey.  The  question  came  up  whether  it  was  provable  under  the  com- 
mission as  an  existing  debt  due,  and  it  was  held  provable.  The  court, 
however,  placed  the  decision  upon  the  ground  that  inasmuch  as  the  note 
contained  the  words  ''  for  value  received,"  it  was  an  admission  of  an  ex- 
isting debt,  and  might  be  regarded  as  security  for  it.  This  is'  a  far- 
fetched reason,  which  shows  how  far  it  was  deemed  proper  to  go  to  pre- 
vent a  failure  of  justice. 

In  the  United  States  there  has  been  some  incidental  recognition  of  the 
doctrine  of  Holmes  v.  Kerrison,  Thrall  v.  Mead^  40  Vermont,  640; 
Stanton  v.  Ustate  of  Stanton^  37  Vermont,  411 ;  and  Wolfe  v.  Whitema% 
4  Harringt.  246,  appear  to  adopt  it. 

In  New  York  there  are  dicta  to  the  same  effect  in  Wenman  v.  Mohawk 
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Ins.  Co.  13  Wend.  267 ;  Bruce  v.  Tihan,  25  N.  Y.  194 ;  and  Rowland 
y.  Edmunds  before  cited.  No  such  point  arose  in  any  of  these  cases,  and 
the  actual  decision  in  each  of  them  is  in  our  opinion  difficult  to  harmonize 
with  any  such  principle. 

In  Morrison  v.  Mullin^  34  Penn.  St.  12,  it  was  held  that  where  a  de- 
mand was  necessary  to  found  an  action  upon,  the  demand  was  barred 
unless  made  in  six  years,  and  the  right  of  action  extinguished  by  the 
delay. 

We  cannot  but  think  this  to  be  sound  doctrine.  Whatever  may  have 
been  the  ancient  prejudice  against  statutes  of  limitation,  they  are  now  re- 
garded as  just  and  entitled  to  be  fairly  construed.  If  a  creditor  has  the 
means  at  all  times  of  making  his  cause  of  action  perfect,  it  would  be  un- 
just and  oppressive  to  hold  that  he  could  postpone  indefinitely  the  time 
for  enforcing  his  claim  by  failing  to  present  it.  He  is  really  and  in  fact 
able  at  any  time  to  bring  an  action,  when  he  can  by  his  own  act  fix  the 
time  of  payment.  It  is  no  stretch  of  language  to  nold  that  a  cause  of 
action  accrues  for  the  purpose  of  setting  the  statute  in  motion  as  soon  as 
the  creditor,  by  his  own  act  and  in  spite  of  the  debtor,  can  make  the  de- 
mand payable.  It  may  be  otherwise,  possibly,  where  delay  is  contem- 
plated by  the  express  terms  of  the  contract,  and  where  a  speedy  demand 
would  manifestly  violate  its  intent.  But  where  no  delay  is  contemplated 
the  rule  is  just  and  reasonable ;  and  the  presentment  should  be  reasona- 
bly brought  oir  the  creditor  should  be  subjected  to  the  operation  of  the 
statute. 

The  judgment  must  be  reversed,  and  judgment  entered  for  the  defend- 
ant on  the  finding  with  costs  of  both  courts. 


SUPREME   COURT   OP   APPEALS   OF   VIRGINIA. 

[1877.] 

INSURANOB. — SEPARATE    SUMS.  —  FRAUD  AS    TO    SINGLE    SUBJECT  OF 

INSURANCE. 

MOORE  V.  VIRGINIA  FIRE  AND  MARINE  INS.  CO. 

The  policy  insured  separate  sums  ou  building,  fixtures,  and  stock,  and  provided  that 
fraud  on  the  part  of  the  insured  should  cause  a  forfeiture  of  lUl  claim  under  the  policy. 
Held,  that  a  fraud  proved  in  the  claim  in  respect  of  one  of  the  subjects  of  insurance 
avoided  the  policy  as  to  all,  and  that  the  policy  would  be  avoided  by  fraud  on  the 
part  of  the  insured  in  making  the  contract,  without  any  express  provision  to  that 
effect. 

Pee  Curiam.  This  is  a  writ  of  error  to  a  judgment  rendered  on  the 
3d  of  February,  1878,  by  the  circuit  court  of  the  city  of  Richmond,  in 
an  action  of  assumpsit  brought  in  said  court  by  David  W.  Moore  against 
the  Virginia  Fire  and  Marine  Insurance  Company  of   Richmond,  on  a 

VOL.  IV.  24 
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f>olicy  of  insurance.  Issue  was  joined  on  the  plea  of  non-assumpsit,  and 
eave  was  given  to  introduce  any  evidence  under  that  plea  that  could  be 
introduced  under  any  special  plea.  The  jury  found  a  verdict  for.  the  de- 
fendant on  the  issue  joined,  and  thereupon  the  plaintiff  moved  the  court 
to  set  aside  the  verdict  and  grant  a  new  trial,  which  motion  was  overruled, 
and  judgment  was  rendered  for  the  defendant.  The  plain ti£E  excepted  to 
an  opinion  of  the  court  given  against  him  on  the  trial  of  the  cause.  It  is 
stated  in  the  bill  of  exceptions  that  on  the  trial  of  the  cause  the  plaintiff, 
to  sustain  the  issue  on  his  part,  offered  the  policy  of  insurance,  which  is 
set  out  in  hcec  verba  in  the  bill.*  "  By  this  policy  of  insurance,"  it  pro- 
ceeds to  state,  "  The  Virginia  Fire  and  Marine  Insurance  Company  of 
Richmond,  in  consideration  of  the  receipt  of  $125,  do  insure  David  W. 
Moore  and  his  l^al  representatives  $5,000,  to  wit :  $2,000  on  his  new 
wooden  flour  and  corn-mill 'building,  moved  by  water  power,  and  wooden 
and  gravelled  lumber-house  connected  and  communicating,  situate  near 
the  mouth  of  Sbockoe  Creek,  Richmond,  Virginia,  and  adjoined  by  his 
wooden  plaster-mill ;  $1,000  on  machinery  and  fixtures  of  all  kinds,  in- 
cluding water-wheel  and  mill-stones  in  said  mill  building  ;  and  $2,000  on 
his  stock  of  grain,  flour,  meal,  offal  and  empty  barrels  and  bags  in  said 
mill  building  and  lumber-house,  the  same  being  on  leased  ground  ;  other 
insurance  on  mill,  $2,000 ;  machinery,  $2,000 ;  stock,  $1,000  —  against  all 
such  immediate  loss  or  damage  as  may  occur  by  fire  to  the  property  speci- 
fied)  not  exceeding  the  sum  insured,  nor  the  interest  of  the  assured  in  the 
property,  except  as  hereinafter  provided,  during  one  year,  to  wit,  from  the 
26th  day  of  August,  1870,  at  12  o'clock  noon,  to  the  26th  day  of  August, 
1871,  at  12  o'clock  noon;  to  be  paid  in  60  days  after  the  proof  required 
by  this  company  shall  have  been  received  at  the  office  of  the  company  in 
Richmond,  and  the  loss  shall  have  been  satisfactorily  ascertained  and 
proved,  as  required  by  the  provisions  of  the  policy." 

Then  follow  various  other  provisions  of  the  policy,  which  it  is  unneces- 
sary here  to  repeat,  until  we  get  to  that  which  direct  what  is  to  be  done 
in  the  matter  in  case  of  loss,  which  is  in  these  words :  '^  In  case  of  loss 
the  assured  shall  give  immediate  notice  thereof,  and  shall  render  to  the 
company  a  particular  account  in  writing  of  said  loss,  under  oath,  stating 
the  time,  origin,  and  circumstances  of  the  fire,  the  occupancy  of  the  build- 
ing insured,  or  containing  the  property  insured,  other  insurance  if  any, 
and  copies  of  all  policies ;  the  whole  value  and  ownership  of  the  property, 
and  the  amount  of  loss  or  damage,  and  shall  also  declare  truly  on  oath 
that  the  fire  and  consequent  loss  and  damage  was  occasioned  without 
fraud  or  evil  practice  on  bis  part ;  and  that  he  has  not  done,  or  caused  to 
be  done,  any  act  in  violation  of  the  provisions  of  this  policy,  whereby  it 
would  become  void,  and  shall  produce  the  certificate  under  seal  of  a  mag- 
istrate, notary  public,  or  commissioner  of  deeds,  nearest  the  place  of  the 
fire  and  not  concerned  in  the  loss,  or  related  to  the  assured,  stating  that 
he  had  examined  the  circumstances  attending  the  loss,  knows  the  char- 
acter and  circumstances  of  the  assured,  and  verily  believes  that  the  as- 
sured has  without  fraud  sustained  loss  on  the  property  insured  to  such  an 
amount  as  the  said  official  shall  certify.  In  no  case  shall  the  company  be 
liable,  or  the  claim  be  for  a  greater  sum  than  the  actual  damage  to,  or 
cash  value  of  the  property  at  the  time  of  the  fire,  or  beyond  such  sum  as 
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will  enable  the  assured  to  replace  or  restore  the  property  lost  or  damaged. 
A  suitable  allowance  will  be  required  in  settlement  of  any  loss  for  depre- 
ciation from  use  or  otherwise,"  &c.  "  If  required,  the  assured  shall  pro- 
duce books  of  accounts,  and  other  proper  vouchers,  and  all  property  saved 
and  hereby  insured,  whether  damaged  or  not  damaged,  and  be  examined 
under  oath  by  any  person  appointed  by  the  company  touching  all  persons 
relating  to  the  loss ;  or,  if  deemed  necessary  by  the  company,  shall  pro- 
duce said  vouchers  and  property  and  submit  to  a  second  examination,  and 
subscribe  such  examination  when  reduced  to  writing,"  &c.  "  And  until 
such  proofs  and  certificates  are  produced,  and  examination  and  appraisal 
permitted,  the  loss  shall  not  be  deemed  proved  or  payable.  All  fraud  or 
attempt  at  fraud  or  false  swearing  on  the  part  of  the  assured,  or  on  the 
part  of  any  person  in  his  behalf,  shall  cause  a  forfeiture  of  all  claim  under 
this  policy."  Then  follow  various  other  provisions  not  necessary  to  be 
here  repeated  until  we  get  down  to  the  concluding  one,  in  these  words  : 
**  And  this  policy  is  made  and  accepted  on  the  above  express  conditions." 
And  the  renewal  thereof,  which  is  in  the  words  and  figures  following,  to 
wit:  — 

*'  Renewal  premium,  $125.  Virginia  Fire  and  Marine  Insurance  Com- 
pany. Office  company's  building.  No.  1015  Main  Street,  Richmond, 
August  26,  1871.  Received  from  David  W.  Moore  $125,  being  the 
premium  on  $5,000  insured  under  the  policy  No.  19,526,  which  is  hereby 
continued  in  force  for  one  year,  to  wit,  from  the  26th  day  of  August,  1871, 
until  the  26th  day  of  August,  1872,  at  noon.  William  Willis,  Jr.,  secre- 
tary. W.  L.  Cowardin,  president.  No.  34,812."  And  proved  the  loss 
and  destruction  of  the  wooden  flour  and  corn-mill  building,  and  the  ma- 
chinery and  fixtures  and  stock  of  grain,  &c.,  named  in  suid  policy,  on 
the  night  of  the  24th  of  December,  1871,  by  fire;  also  proved  the  value 
of  said  building  to  be  $2,791.89,  at  the  time  of  the  fire,  and  the  value  of 
machinery  and  fixtures  to  be  $5,250  at  the  time  of  the  fire ;  and  also  of- 
fered testimony  tending  to  show  that  the  value  of  the  stock  of  grain,  &c., 
at  the  time  of  the  fire,  was  $4,025 ;  the  plaintiff  himself  testifying  on 
the  trial  to  the  truth  and  correctness  of  said  valuations ;  also  proved  that 
he  was  the  owner  of  the  said  property  both  at  the  time  of  the  insurance 
and  after  its  loss  and  destruction  by  fire;  also  proved  that  he  had  paid 
the  premium  mentioned  in  said  policy  and  renewal,  and  also  that  he  had 
given  notice  of  his  said  loss  to  the  defendant  on  or  about  the  10th  day  of 
January,  1872,  rendering  a  particular  account  in  writing  of  said  loss  as 
aforesaid  under  oath,  as  required  by  said  policy.  And  thereupon  the 
defendants,  to  sustain  the  issue  on  their  part,  proved  that  the  claim  of  the 
plaintiff,  for  his  alleged  loss  on  his  said  stock  of  grain,  &c.,  was  fraudulent 
and  false,  and  that  the  amount  of  loss  designated  in  said  proof  sworn  to 
by  him  as  aforesaid,  was  fraudulent  and  fake,  so  far  as  the  said  stock  of 
grain,  &c.,  was  concerned ;  but  it  was  not  shown  that  the  claim  of  the 
plaintiff,  or  his,  proof  of  loss  as  aforesaid,  as  to  the  said  building,  or  said 
machinery  and  fixtures,  was  fraudulent  and  false,  and  thereupon  the  de- 
fendant asked  the  following  instruction :  — 

"If  the  jury  shall  believe,  from  the  evidence,  that  the  plaintiff  at- 
tempted and  intended  a  fraud  upon  the  defendant,  by  altering  his  books 
of  accounts,  or  that  he  swore  falsely  and  fraudulently  to  more  or  greater 


372  THE  AMERICAN  LAW  TIMES  UEPOBTS.  [August,  1877. 

Vol.  IV.]  MOOBB  V.    VlSGINIA  Fl&B  AND  MaBIVB  InB.   Co.  [Ko.  & 

loss  upon  his  stock  than  he  actually  sustained,  in  the  account  of  loss  ren- 
dered by  him,  then  the  said  fraud  or  false  swearing  avoided  and  annulled 
his  whole  policy,  and  he  can  recover  nothing  in  this  action,'*  which  the 
court  declined  to  give,  but  gave  the  following  instructions :  — 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  either  in 
the  making  of  his  contract  of  insurance  with  the  defendant,  or  at  any  time 
thereafter  prior  to  any  default  upon  the  part  of  the  defendant  in  paying 
any  loss  incurred  by  fire  upon  the  policy  sued  upon,  attempted  or  intended 
a  fraud,  by  false  representations  and  false  swearing,  as  to  the  amount  and 
value  of  the  property  insured  and  destroyed,  with  a  view  to  enhance  his 
demand  upon  the  defendant,  they  are  instructed  that  such  fraud  destroyed 
all  right  upon  his  part  to  recover  in  this  action.  But  if  the  jury  shall 
believe  that  the  plaintiff  was  guilty  of  no  such  fraud  prior  to  default  by 
the  defendant,  but  that  subsequent  thereto,  with  a  view  to  strengthen  his 
case  before  the  court,  he  has  been  guilty  of  attempting  or  intending  a 
fraud,  by  altering  his  books  of  accounts,  and  by  false  swearing  upon  the 
trial  of  the  cause,  while  such  fraud  or  attempted  fraud  does  not  avoid  and 
annul  all  claims  upon  his  part  under  the  policy,  it  is  a  material  fact  to  be 
weighed  by  the  jury  in  valuing  the  testimony  and  determining  upon  the 
validity  of  the  whole  claim,  and  the  amount  of  the  loss  alleged  to  have 
been  incurred. 

^^The  plaintiff,  under  the  policy  sued  upon,  had  no  right  to  demand  of 
the  defendant  payment  for  any  loss  sustained  by  destruction  by  fire  of 
any  of  the  property  insured  in  the  policy,  until  after  the  termination  of 
sixty  days  from  the  time  of  presentation  of  due  notice  and  proof  of  loss  to 
the  defendant,  and  until  then  the  defendant  could  not  be  regarded  as 
guilty  of  any  default  in  compliance  with  their  contract." 

Judgment  having  been  rendered  against  the  plaintiff  as  aforesaid,  he 
appealed  to  a  judge  of  this  court  for  a  writ  of  error  thereto;  which  was 
accordingly  awarded.  The  plaintiff  in  error,  in  his  petition  for  a  writ  of 
error,  assigned  but  two  errors  In  the  judgment,  both  of  them  being  in  the 
instructions  given  by  the  court  to  the  jury.  The  chief  of  these  assign- 
ments of  error  in  the  instructions  is  :  — 

1.  In  ruling  that  fraud  and  false  swearing  as  to  one  independent  sub- 
ject of  insurance  avoided  the  whole  policy. 

There  is  a  provision  in  the  policy  that  "  all  fraud  or  attempted  fraud  or 
false  swearing  on  the  part  of  the  assured,  or  on  the  part  of  any  person  in 
his  behalf,  shall  cause  a  forfeiture  of  all  claim  under  this  policy."  On 
the  trial  of  this  cause  the  defendants,  to  sustain  the  issue  on  their  part, 
proved  that  the  claim  of  the  plaintiff  for  his  alleged  loss  on  his  stock  of 
grain,  &c.,  named  in  said  policy,  was  fraudulent  and  false,  and  that  the 
amount  of  loss  designated  in  his  proof  of  loss,  sworn  to  by  him,  was  fraud- 
ulent and  false  so  far  as  the  said  stock  of  grain,  &c.,  was  concerned,  but 
it  was  not  shown  that  the  claim  of  the  plaintiff,  or  his  proof  of  loss  as 
aforesaid,  as  to  the  buildings,  or  machinery  and  fixtures  named  in  said 
policy,  was  fraudulent  or  false. 

The  argument  before  this  court  of  the  counsel  for  the  plaintiff  pro- 
ceeded upon  the  concession  that  there  was  such  fraud  and  falsehood, 
so  far  as  the  said  stock  of  grain,  &c.,  was  concerned,  —  a  fact  which  is 
certified  in  the  record  as  having  been  proved  on  the  trial,  and  was,  in 
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effect,  foand  by  the  jury,  and  which,  therefore,  could  not  be  denied  by 
said  counsel ;  and  he  admitted  that  by  reason  of  such  fraud  and  falsehood 
the  plaintiff  had  forfeited  all  claim  under  the  policy  as  to  the  said  stock 
of  grain,  &c. ;  but  he  contended,  that  as  it  was  not  shown  that  the  claim 
of  the  plaintiff,  or  his  proof  of  loss  as  aforesaid,  as  to  the  said  buildings 
or  said  machinery  and  fixtures,  was  fraudulent  or  false,  the  plaintiff  had 
not  forfeited  his  claim  under  the  policy  as  to  the  said  buildings  or  said 
machinery  and  fixtures.  The  said  counsel  also  admitted  that  it  was  per- 
fectly competent  for  the  parties  to  agree  that  **  all  fraud  or  attempt  at 
fraud  OF  false  swearing  on  the  part  of  the  assured,  or  on  the  part  of  any 
person  in  his  behalf,  shall  cause  a  forfeiture  of  all  claim  under  the  policy, 
not  only  as  to  the  particular  subject  named  in  the  policy  to  which  the 
said  fraud  or  false  swearing  relates,  but  also,  as  to  all  other  subjects  therein 
named. 

The  question  to  be  now  considered  and  decided  therefore  is  one  of  con- 
struction merely  ;  that  is,  whether,  according  to  the  true  construction  of 
the  provision  aforesaid,  it  was  intended  that  for  a  fraud  or  attempt  at 
fraud  or  false  swearing  on  the  part  of  the  assured,  in  relation  to  one  only 
of  several  subjects  embraced  in  one  policy  of  insurance,  as  is  this  case, 
there  should  be  a  forfeiture  of  all  claim  under  the  policy,  not  only  in  re- 
gard to  the  particular  subject  aforesaid,  but  also  in  regard  to  all  other 
subjects  embraced  in  the  policy,  or  only  a  forieiture  of  all  claim  under 
the  policy  in  regard  to  such  particular  subject.  The  counsel  for  the 
plaintiff  maintains  the  latter  of  these  alternative  constructions,  while  the 
counsel  for  the  defendant  maintains  the  former.  Which  of  them  is  correct, 
is  the  question  which  this  court  has  now  to  solve. 

We  are  all  of  opinion  that  the  former  is  the  correct  construction,  and 
that  the  forfeiture  is  total.  Supposing  that  to  have  been  the  true  inten- 
tion of  the  parties,  we  know  not  how  it  could  well  have  been  expressed 
in  plainer  language,  —  '^  All  fraud,  &c.,  shall  cause  forfeiture  of  all  claim 
under  policy."  A  more  comprehensive  word  than  "  all "  cannot  be  found 
in  the  English  language,  and  it  certainly  has  in  this  case  the  comprehen- 
sive meaning  contended  for  by  the  counsel  of  the  defendant  instead  of  the 
restricted  meaning  contended  for  by  the  counsel  for  the  plaintiff,  unless 
very  strong  reasons  can  be  furnished  for  construing  it  in  the  latter  sense. 
So  far  from  seeing  such  reasons,  we  think  there  are  strong  reasons  for 
believing  the  real  intention  of  the  parties  in  making  the  provision  afore- 
said corresponded  with  the  literal  terms  in  which  it  is  expressed  ;  and  that 
it  was  intended  to  create  a  general  forfeiture  as  to  all  the  subjects  em- 
braced in  the  policy,  and  not  a  forfeiture  only  as  to  the  particular  subject 
to  which  the  fraud  or  false  swearing  might  relate.  A  policy  of  insurance 
is  a'contract  in  the  making  of  which  peculiar  and  great  confidence  must 
of  necessity  be  reposed  by  the  insurer  in  the  insured.  Good  faith  and 
fair  dealing  are  especially  required  by  the  former  of  the  latter.  The 
former  must  mainly  depend  on  the  oath  of  the  latter,  and  the  account  he 
may  render,  to  show  the  fact  of  the  loss  of  the  property  insured,  and  the 
amount  of  the  damage  incurred  by  him,  for  which  he  claims  indemnity 
under  the  policy.  Where  there  is  no  good  reason  to  suspect  fraud  or  false 
swearing  on  the  part  of  the  insured  in  making  out  his  preliminary  proof 
of  loss,  the  insurer  generally  requires  no  further  evidence  to  sus^in  the 
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daim  of  the  insured  than  his  own  oath  and  aocoant ;  unless  it  be  ^'  the 
certificate  under  seal  of  a  magistrate,  notary  public,  or  commissioner  of 
deeds  nearest  the  place  of  the  fire,  and  not  concerned  in  the  loss  or  related 
to  the  assured,  stating  that  he  had  examined  the  circumstances  attending 
the  loss,  knows  the  character  and  circumstanoes  of  the  assured,  and  yerily 
believes  that  the  assured  has  without  fraud  sustained  loss  on  the  property 
insured  to  such  an  amount  as  the  said  official  shall  certify."  Such  a  cer- 
tificate is  generally  provided  for  in  a  policy  of  insurance,  and  is  provided 
for  by  the  policy  in  this  case.  Now  here,  instead  of  there  being  no  good 
reason  to  suspect  fraud  or  false  swearing  on  the  part  of  the  insured,  in 
making  out  bis  preliminary  proofs,  it  is  proved  that  his  claim  for  his 
alleged  loss  on  one  of  the  subjects  insured  was  fraudulent  and  false ;  and 
that  the  amount  of  loss  designated  in  his  said  proof  of  loss,  sworn  to  by 
him  as  aforesaid,  was  fraudulent  and  false,  so  far  as  the  said  subject  was 
concerned.  Is  it  unreasonable  for  the  policy  to  provide  that  in  such  a 
case  the  insured  shall  forfeit  all  claim  under  the  policy,  —  not  only  as  to 
the  said  subject,  but  also  as  to  all  other  subjects  included  in  the  policy  ? 

Having  been  proved  to  be  guilty  of  fraud  and  falsehood  in  regard  to 
one  of  the  subjects  included  in  the  policy,  it  is  not  unreasonable  to  sup- 
pose that  he  may  be  guilty  of  the  like  wrongs  in  regard  to  the  other  sub- 
jects included  therein.  He  may  be  so  guilty,  and  the  insurer  may  have 
no  means  of  proving  such  guilt.  He  may  himself  have  been  the  author 
of  the  burning  of  which  he  complains ;  or  he  may  have  obtained  the 
insurance  for  the  very  purpoee  of  obtaining  money  by  committing  fraud 
and  perjury,  in  regard  to  one  or  more  of  the  subjects  insured.  He  was 
capable  of  either  of  these  crimes,  as  he  was  capable  of  the  crime  which 
was  proved  upon  him. 

We  therefore  think  the  construction  contended  for  by  the  counsel  for 
the  defendant  is  a  reasonable  one,  and  that  it  is  the  true  one,  especially  as 
it  accords  with  the  literal  terms  of  the  provision  in  question. 

The  learned  counsel  for  the  plaintiff,  in  his  argument  in  this  case,  re^ 
ferred  to  a  great  many  decisions  of  other  states  and  countries,  for  the  pu^- 
poee  of  sustaining  his  views  of  the  case,  and  especially  of  the  question  we 
are  now  considering.  He  referred  to  no  decision  of  this  court,  because 
there  is  none  on  the  question ;  and  he  admitted  that  he  could  find  no  de- 
cision of  any  other  court  upon  the  very  question  in  issue,  which  is  cer- 
tainly very  strong  negative  evidence  that  no  such  decision  exists.  We 
have  referred  to  all  these  decisions,  or  at  least  all  of  them  which,  from 
the  statement  of  the  learned  counsel  in  regard  to  them,  seemed  to  be 
material  to  be  referred  to  by  us ;  and  none  of  them  seem  to  be  in  conflict 
with  the  views  we  have  expressed.  If  any  of  them  be  so,  we  do  not 
think  they  expound  the  law  correctly,  and  we  are  tlierefore  unwilling  to 
be  guided  by  them. 

The  learned  counsel  argues  that  though  the  policy  in  this  case  is  a  con- 
tract entire  in  form,  being  a  contract  by  which  "  The  Virgiiiia  Fire  and 
Marine  Ins.  Co.  of  Richmond,  in  consideration  of  the  receipt  of  one  hun- 
dred and  twenty-five  dollars,  do  insure  (for  one  year)  David  W.  Moore 
and  his  legal  representatives  five  thousand  dollars,  to  wit,"  &c.  Yet  he 
contends  that  it  is  a  several  contract  in  substance,  because  it  proceeds  to 
value  severally  the  different  parts  of  the  subject  insured  as  follows,  to 
wit :  — 
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"$2,000  on  his  new  wooden  flour  and  com-mill  building,  moved  by 
water  power,  and  wooden  and  gravelled  lumber^hoase  connected,"  &c. ; 
^*  $1,000  on  machinery  and  fixtures  of  all  kinds,  including  water-wheel 
and  mill-stones  in  said  mill  building;*'  and  "  $2,000  on  his  stocli  of  grain, 
flour,  meal,  offal,  and  empty  barrels  and  bags  in  said  mill  building  and 
lumber-house,"  &c.  And  he  argues  that  the  provision  of  forfeiture  in 
question  must  be  construed  precisely  in  the  same  way  in  this  contract  as 
a  like  provision  would  be  construed  in  a  several  policy  on  each  of  the  sub- 
jects insured.  In  other  words,  that  this  policy,  though  joint  in  form,  is 
several  in  substance,  and  must  be  construed  accordingly,  as  well  in  regard 
to  the  clause  of  forfeiture  in  question  as  to  every  other  part  of  the  policy. 
He  applies  to  the  case  the  rule  of  construction,  reddendo  singula  singulis. 
That  rule  applies  to  many  cases  arising  under  policies  of  insurance,  as 
some  of  the  cases  cited  by  the  learned  counsel  show,  but  it  does  not  apply 
to  this  case  for  reasons  already  stated  ;  it  being  the  manifest  intention  of 
the  parties,  as  it  is  the  express  declaration  of  this  contract,  that  *^  all 
fraud,"  &c.,  ^^  shall  cause  a  forfeiture  of  all  claims  under  this  policy." 
Where  in  reason  is  the  difference  between  this  case  and  a  case  in  which 
the  different  parts  of  the  same  subject  are  included  in  one  valuation,  in 
regard  to  the  clause  in  question  ?  Suppose  here  the  whole  subject  insured 
had  been  valued  at  $5,000,  without  any  separate  valuation  of  the  differ- 
ent parts  of  the  subject,  and  there  had  been  fraud  as  to  one  of  the  parts 
only  ;  would  not  all  claim  under  the  policy,  as  well  as  to  the  other  parts 
as  to  that  part  of  the  subject,  have  been  forfeited  ?  Certainly  so,  as  all 
will  admit.  But  where  in  reason  is  the  difference  between  the  two 
cases? 

What  has  the  mode  of  valuation  of  the  subject,  whether  it  be  joint  or 
several,  to  do  with  the  construction  of  the  clause  of  forfeiture  for  fraud  ? 
Is  not  the  evil  of  the  fraud  the  same  in  either  case  ?  Is  not  the  presumed 
intention  of  the  parties  in  regard  thereto  the  same  in  either  case  ?  And 
do  not  the  literal  terms  of  the  clause  apply  alike  to  each  case  ? 

The  policy  in  this  case  is  an  entire  contract,  notwithstanding  the  sep- 
arate valuation  of  the  different  parts  of  the  subject  insured.  That 
separate  valuation  was  intended  for  the  benefit  of  the  insurers,  and  not 
the  insured.  The  latter  would  have  been  benefited  by  letting  the  joint 
valuation  of  the  whole  subject  insured  remain  at  the  sum  of  $5,000  fixed 
in  the  policy,  instead  of  apportioning  it  among  the  different  parts  of  the 
subject,  as  is  afterward  done  in  the  policy.  By  letting  the  joint  valuation 
remain  at  the  sum  of  $5,000,  that  would  have  been  the  only  limit  of  the 
riffht  to  recover  the  actual  value  of  any  part  of  the  subject  insured, 
^icb  might  be  lost  by  any  cause  insare^  gainst.  WbereL,  by  appor- 
tioning  the  amount  of  the  joint  valuation  among  the  different  parts  of 
the  subject,  the  valuation  of  each  part  is  the  limit  of  the  right  to  recover 
for  any  loss  sustained  on  account  of  such  part. 

It  cannot  be  supposed  that  either  of  the  parties,  much  less  the  insurers, 
for  whose  benefit  alone  the  separate  valuation  was  made,  could  have  in- 
tended that  it  should  have  the  effect  of  taking  from  them  the  benefit  of 
ihe  provision  of  the  policy,  in  regard  to  fraud  or  false  swearing,  as  to 
every  part  of  the  subject  insured,  except  as  to  that  part  to  which  mtud  or 
false  swearing  might  directly  and  specially  relate.     We  have  seen  that 
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both  reason  and  the  literal  terms  of  the  poUcy  confirm  the  view  that  in 
every  such  case  of  fraud  or  false  swearing,  the  forfeiture  extends  to  all 
claim  under  the  policy,  on  account  of  the  subject  insured,  or  any  part 
thereof. 

There  are  cases,  it  is  true,  in  which  it  has  been  held,  and  no  doubt 
properly,  that  a  policy  may  be  avoided  as  to  a  part  of  a  subject  insured, 
and  valid  as  to  the  rest,  even  though  the  language  of  the  policy  declaring 
it  to  be  void,  in  such  a  case,  may  seem  to  be  general,  and  apply  to  the 
whole  policy  ;  as,  for  instance,  in  a  case  in  which  the  policy  declares  that 
it  shall  be  void  for  any  subsequent  alienation  by  the  insured.  There,  if 
only  a  part  of  the  subject  be  aliened,  and  the  risk  as  to  the  rest  cannot 
be  mcreased  by  such  partial  alienation,  the  policy  as  to  the  rest  would  not 
be  thereby  avoided,  but  would  remain  in  full  force  in  pursuance  of  the 

E resumed  intention  of  the  parties.  But  such  a  construction  has  never 
een  applied,  and  can  never  be  applied  to  a  case  like  this,  of  fraud  and 
false  swearing,  which  pervades  and  avoids  the  whole  policy.  To  such  a 
case  the  maxim  fahum  in  uno  fahum  in  omnibus  applies.  The  insured, 
having  been  convicted  of  falsehood  in  regard  to  one  of  the  subjects  in- 
sured, will  be  considered  as  false  in  regard  to  all  the  rest.  Suppose  the 
parties  had  been  asked,  when  they  entered  into  this  contract,  whether 
they  intended  that  the  forfeiture  for  fraud  and  falsehood  of  the  assured 
as  to  one  of  the  subjects  insured,  should  be  confined  to  that  subject,  or 
extend  also  to  all  the  other  subjects  insured  in  the  same  policy,  what 
would  have  been  their  answer  ?  Can  anybody  doubt  ?  Certainly  the  in- 
surers would  have  answered,  ^^  The  latter,"  and  surely  the  insured  could 
not  have  answered  otherwise ;  for  that  would  have  broken  off  the  con- 
tract. The  language  of  the  policy,  as  already  shown,  literally  accords 
with  this  obvious  intention  of  the  parties. 

In  regard  to  the  first  assignment  of  error,  we  are  therefore  of  opinion 
that  the  circuit  court  did  not  err  '^  in  ruling  that  fraud  and  false  swear- 
ing as  to  one  independent  subject  of  insurance  avoided  the  whole  policy." 
The  other  of  the  two  assignments  of  error  in  the  instruction  is  :  — 

2.  That  the  court  extended  the  penalty  of  forfeiture  to  any  false  rep- 
resentation, or  false  swearing,  is  to  the  amount  and  value  of  the  prop- 
erty insured  and  destroyed,  made  either  in  the  contract  of  insurance,  or 
at  any  time  thereafter,  prior  to  any  default  on  the  part  of  the  defendant 
in  paying  any  loss  incurred. 

The  cases  referred  to  in  support  of  this  assignment  of  error,  to  wit : 
Ferrisa  ^  Eaton  v.  North  American  Fire  Insurance  Company^  1  Hill,  71, 
and  Insurance  Companies  v.  Weides^  14  Wall.  375,  seem  to  decide  that 
the  fraud  or  false  swearing  referred  to  in  such  a  provision  as  the  one  now 
in  question,  standing  in  the  same  connection  and  location  in  the  policy  as 
does  the  provision  here,  is  such  fraud  or  false  swearing  only  as  relates  to 
the  preliminary  proofs.  Without  deciding,  but  conceding  (for  the  pur- 
poses of  this  case),  that  to  be  true,  there  can  be  no  doubt  but  that  fraud 
on  the  part  of  the  insured  in  making  the  contract  of  insurance  would 
render  it  void  without  any  express  provision  to  that  effect  in  the  policy, 
and  even  though  there  might  be  such  a  provision  therein  relating  only  to 
fraud  and  false  swearing  in  connection  with  the  preliminary  proofs.  In 
delivering  the  opinion  of  the  court  in  the  case  dted  from  1  Hill,  71, 
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supraj  Cowen,  J,,  takes  occasion  to  say  expressly,  that  "  a  policy  is 
always  avoided  by  the  common  law  for  the  least  want  of  good  faith  in  the 
assured." 

We  think  there  is  no  error  in  any  of  the  instructions  given  by  the 
court  to  the  jury.  The  propositions  of  law  therein  announced  are  un- 
doubtedly true,  nor  were  any  of  them  mere  abstractions.  But  if  it  can 
be  said  that  any  of  them  were  such  abstractions,  the  court  would  not,  on 
that  ground,  reverse  the  judgment,  there  being  no  error  in  law  in  the  in- 
structions, and  they  could  not  have  had  the  effect  of  misleading  the  jury. 

Judgment  affirmed. 


SUPREME   COURT   OF   INDIANA. 

[May,  1877.] 

municipal  bond.  —  donation  act.  —  bargain  between  municipal 

corporation  and  railroad  company. 

INDIANA  NORTH  AND  SOUTH  RAILROAD  CO.  r.  CITY  OF  ATTICA. 

The  statutes  of  Indiana  permit  municipal  corporations  to  make  donations  and  subscrip- 
tions to  the  capital  stock  of  railroad  corporations,  and  to  issue  bonds  accordingly.  The 
city  of  Attica  issued  certain  bonds  in  consideration  of  the  location  of  the  shops  of  a 
railroad  company  within  the  limits  of  the  city.  Held^  Uiat  the  bonds  were  illegally 
issued. 

The  opinion  of  the  court  was  delivered  by 

UoWK,  J.  The  appellant,  as  plaintiff,  filed  a  duly  verified  complaint, 
in  the  court  below,  against  the  appellee,  as  defendant. 

In  said  complaint  the  appellant  alleged,  in  substance,  that  on  the 
13th  day  of  February,  1871,  the  appellant,  being  then  engaged  in  the 
construction  of  its  railway,  running  through  portions  of  Fountain  County, 
Indiana,  and  upon  which  railway  the  city  of  Attica  was  situated,  a  major- 
ity of  the  freehold  citizens  of  said  city,  two  hundred  and  eight  in  number, 
petitioned  the  mayor  and  common  councU  of  said  city  of  Attica  to  cause 
to  be  issued  and  donated  to  the  appellant  by  the  appellee,  to  aid  in  the 
construction  of  appellant's  railway,  sixty  thousand  dollars,  in  bonds  of 
said  city,  —  one  half  of  the  amount  in  bonds  of  $500  each,  and  the  residue 
in  bonds  of  $1,000  each ;  said  bonds  payable  in  ten  years  from  date  of 
issue,  reserving  the  right  to  extend  to  twenty  years,  with  interest  at  the 
rate  of  seven  per  cent,  per  annum,  payable  semi-annually  at  the  First 
National  Bank  of  Attica,  Indiana,  and  providing  that  said  bonds  should 
be  issued  as  soon  as  could  conveniently  be  done,  of  the  date  of  March  1st, 
1871,  and  made  payable  to  James  D.  McDonald,  Peter  S.  Veeder,  and 
John  Nava,  trustees,  or  order,  to  be  by  them  delivered  to  the  appellant, 
when  the  appellant  had  completed  its  road  from  Attica  to  or  near  Coal- 
field Station,  in  said  Fountain  County,  so  far  as  to  admit  the  running  of  a 
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train  of  cars  between  said  city  of  Attica  and  said  station ;  the  said  railway 
to  be  constructed  through  the  central  portion  of  Fountain  County,  com- 
mencing at  Attica  and  crossing  the  Indianapolis,  Bloomington,  and  West- 
em  Railway,  near  Coalfield  Station,  in  said  county  ;  a  copy  of  which 
petition  was  filed  with  and  made  part  of  said  complaint.  And  the  appel- 
lant said,  that  on  said  first  named  day  the  prayer  of  said  petition  was 
granted  by  a  unanimous  vote  of  the  common  council  of  said  city  of  Attica ; 
tiiat  the  appellant  accepted  said  petition  and  the  granting  thereof  by  said 
common  council,  in  its  behalf  and  as  aid  to  the  construction  of  its  said 
road,  and  did  construct  and  complete  its  said  road  from  said  city  of  Attica, 
through  the  central  portion  of  said  Fountain  County,  to  the  point  at  which 
its  line  of  road  crossed  the  Indianapolis,  Bloomington,  and  Western  Rail- 
way, in  said  county,  at  or  near  said  Coalfield  Station  (now  called  Veeders- 
burg),  so  as  to  admit  of  the  running  of  trains  of  cars  over  said  road 
between  said  points,  by  April,  1872  ;  and  that  from  April,  1872,  continu- 
ously up  to  the  commencement  of  this  suit,  appellant  had  caused  trains 
of  cars  to  be  run  over  said  road  between  said  city  of  Attica  and  said 
crossing  or  junction  with  the  Indianapolis,  Bloomington,  and  Western 
Railway.  And  appellant  further  averred,  that  the  appellant,  on  or  about 
the  29th  day  of  May,  1872,  by  its  board  of  directors,  passed  an  order 
permanently  locating  the  machine  shops  of  said  road,  whenever  the  same 
should  be  built,  at  the  city  of  Attica,  which  said  order  remained  in  full 
force  and  unrevoked  ;  that  the  appellant  had  fully  kept  and  complied  with 
all  the  requirements  and  conditions  of  said  petition,  and  did  so  keep  and 
comply  with  the  same  by  the  month  of  April,  1872,  and  that  in  said 
month  of  April,  1872,  the  appellant  became  and  was  entitled  to  said  sixty 
thousand  dollars  of  bonds,  in  said  petition  named,  and  had  ever  since  been 
and  still  was  entitled  to  said  bonds^  and  the  interest  thereon.  And  appel- 
lant said,  that  the  appellant  had  repeatedly  demanded  said  bonds  from 
the  mayor  and  common  council  of  said  city  of  Attica,  and  that  the  appel- 
lee, by  its  said  officers,  had  and  still  neglected  and  refused  to  deliver,  or 
cause  to  be  delivered,  to  the  appellant,  the  said  bonds,  or  any  part  thereof. 
Wherefore,  and  by  reason  of  the  facts  above  stated,  the  appellant 
prayed  judgment,  that  a  mandate  might  issue  from  the  court  below, 
ordering  and  directing  the  mayor  and  common  council  of  said  city  of 
Attica,  and  the  proper  officers  of  said  city,  to  issue  and  deliver,  or  cause 
to  be  delivered,  to  appellant,  said  sum  of  sixty  thousand  dollars,  in  the 
bonds  of  said  city,  in  accordance  with  said  petition  set  forth  in  said  com- 

Slaint;  and  appellant  prayed  judgment  against  the  appellee  for  seventy- 
ve  thousand  dollars,  and  for  all  other  proper  relief. 
The  petition  of  the  freeholders  of  the  city  of  Attica,  which  was  made 
a  part  of  appellant's  verified  complaint,  by  copy  thereof  filed  therewith, 
is  in  the  words  and  figures  following,  to  wit :  — 

^  To  the  Matfor  and  Common  Council  of  the  City  of  Attictii  Fountain 

County^  Indiana. 
^'  The  undersigned  respectfully  represent,  that  they  are  resident  free- 
holders and  citizens  of  the  city  of  Attica,  Indiana,  and  they  petition  your 
honorable  body  to  cause  to  be  issued  and  donated,  by  the  city  of  Attica, 
to  the  Indiana  North  and  South  Railway  Company,  the  line  of  which 
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runs  through  or  near  the  corporate  limits  of  said  city,  to  aid  in  its  con- 
struction, sixty  thousand  (60,000)  dollars,  one  half  thereof  in  bonds  of 
five  hundred  (500)  dollars  each,  and  the  residue  in  bonds  of  one  thousand 
(1,000)  dollars  each,  and  payable  in  ten  years  from  date  of  issue,  reserv- 
ing the  right  to  extend  to  twenty  (20)  years,  with  interest  at  the  rate  of 
seven  (7)  per  cent,  per  annum,  payable  semi-annually  at  the  First  Na- 
tional Bank  of  Attica,  Indiana,  and  provided  that  the  said  bonds  shall  be 
issued  as  soon  as  can  conveniently  be  done,  of  date  of  the  1st  of  March, 
1871,  and  made  payable  to  James  D.  McDonald,  Peter  S.  Veeder,  and 
John  Nava,  trustees,  or  order,  to  be  held  by  them  in  the  trust  that  they 
will  deliver *the  same  to  the  said  railway  company,  when  they  shall  have 
completed  their  road  from  Attica  to  or  near  Coalfield  Station,  in  said 
Fountain  County,  so  far  as  to  admit  the  running  of  a  train  of  cars  between 
the  above  named  points,  and  the  iron  laid  to  admit  of  running  of  trains. 
The  said  railway  to  be  constructed  through  the  central  portion  of  Foun- 
tain County,  commencing  at  Attica,  in  Fountain  County,  crossing  the 
Indianapolis,  Bloomington,  and  Western  Railroad,  near  Coalfield  Station, 
in  said  county.  The  donation  to  (be)  made  upon  the  consideration  that 
said  railway  company  shall  permanently  locate  and  maintain  their  shops 
for  the  manufacture  of  their  rolling  stock  in  or  adjacent  to  the  city  of 
Attica,  and  on  failure  so  to  do,  said  company  are  to  reimburse  said  city  in 
the  sum  of  sixty  thousand  (60,000)  dollars." 

To  appellant's  said  complaint,  the  appellee  answered  in  four  para- 
graphs. '  The  appellant  demurred,  separately  and  severally,  to  the  second, 
third,  and  fourth  paragraphs  of  appellee's  answer,  alleging  as  the  ground 
of  objection  to  each  of  said  paragraphs,  that  it  did  not  state  facts  sufficient 
to  constitute  a  defence  to  appellant's  action.  As  to  the  second  and  fourth 
paragraphs  of  answer,  appellant's  demurrer  thereto  was  sustained  by  the 
court  below,  and  appellee  excepted;  and  as  to  the  third  paragraph  of 
answer,  the  demurrer  was  overruled,  and  to  this  decision  appellant  ex- 
cepted. No  question  is  made  in  this  court,  upon  the  rulings  of  the  court 
below  on  the  second  and  fourth  paragraphs  of  answer,  and  they  need  not 
be  further  noticed. 

The  first  paragraph  of  appellee's  answer  is  a  general  denial  of  the  alle- 
gations of  appellant^'s  complaint. 

In  the  third  paragraph  of  its  answer,  the  appellee  alleged,  in  substance, 
that  it  admitted,  that  the  appellant  petitioned  the  appellee  in,  with,  and 
by  the  petition,  set  forth  in  appellant's  complaint  by  exhibit,  at  the  time 
averred  in  said  complaint,  to  wit*,  the  13th  day  of  February,  1871 ;  that 
two  days  afterwards,  on  the  15th  day  of  February,  1871,  the  appellee,  by 
its  city  council,  met,  at  which  meeting  Edgar  B.  Thomas,  Esq.,  appel- 
lant's president,  was  present ;  and  at  said  meeting  said  city  council  passed 
an  ordinance  to  carry  out  and  put  into  full  force  and  effect  the  substantial 
requirements  of  the  said  petition ;  which  said  ordinance,  with  the  prelim- 
inary proceedings  had  by  said  city  council  and  the  adoption  thereof,  was 
by  copy  of  the  record  of  said  city  appended  to  said  answer,  as  an  exhibit ; 
tiiat  the  said  Thomas  then  and  there  expressed  himself  as  fully  satisfied 
with  all  the  provisions  of  said  ordinance  ;  that  afterwards,  to  wit,  on  the 
18th  day  of  November,  1871,  the  appellant  presented  a  communication 
to  appellee's  common  council,  setting  forth  inter  alia^  that  appellant  was 


380  THE  AMERICAN  LAW  TIBIES  REPORTS.  [August,  1877. 

Vol.  IV.]      Ikdiana  North  and  South  Railroad  Co.  v.  Citt  of  Attica.  [No.  8, 

unable  to  furnish  security,  as  was  by  said  ordinance  contemplated,  and 
proposing  to  furnish  another  and  different  security  in  lieu  thereof,  as 
shown  by  copy  of  the  records  of  said  city,  appended  to  said  answer  as  an 
exhibit ;  that  said  proposition  was  not  entertained  by  said  city  council ; 
that  afterwards,  to  wit,  on  the  27th  day  of  November,  1871,  the  appel- 
lant presented  a  communication  to  appellee's  city  council,  wherein  the 
appellant  set  forth  the  passage  of  certain  resolutions  locating  their  machine 
shop  in  said  city  of  Attica,  on  condition  of  the  reception  of  sixty  thousand 
(60,000)  dollars,  in  the  bonds  of  said  city,  as  by  the  petition  called  for,  — 
otherwise  not,  —  all  of  which  would  more  fully  appear,  if  reference  were 
had  to  Exhibit  "  6,"  annexed  to  said  answer ;  and  a  committee  was  ap- 
pointed to  report  on  said  proposition,  as  said  last  named  exhibit  would 
show ;  that  on  the  8th  day  of  January,  1872,  the  said  committee  reported 
a  declination  of  the  appellant's  last  named  proposition,  and  their  report 
was  concurred  in,  as  would  appear  by  reference  to  Exhibit  "  H,"  appended 
to  said  answer ;  that  the  appellant  had  not  located  any  shop  in  the  city  of 
Attica,  for  the  manufacture  of  its  rolling  stock,  as  by  the  said  petition 
and  the  said  ordinance  required ;  that  appellant  had  not  executed  and 
delivered  to  the  mayor  of  the  city  of  Attica  a  bond  to  the  city  of  Attica, 
Indiana,  in  the  penal  sum  of  sixty  thousand  dollars,  with  good  and  solvent 
security  to  the  approval  of  the  common  council  of  said  city,  conditioned 
that  the  appellant  should  faithfully  and  fully  perform  the  stipulations  set 
forth  in  the  petition  authorizing  the  said  donation  of  sixty  thousand  dol- 
lars, to  wit,  "that  said  railway  company  shall  permanently  l6bate  and 
maintain  their  shops  for  the  manufacture  of  their  rolling  stock,  in  or  adja- 
cent to  the  city  of  Attica,  and,  on  failure  so  to  do,  to  reimburse  said  city 
of  Attica  in  the  sum  of  sixty  thousand  dollars,  as  by  the  terms  of  said 
ordinance  "  (copied  in  Exhibit  *'  B,"  section  six  thereof),  required ;  and 
that  the  appellant  was  not  entitled  to  have  said  sixty  thousand  dollars  of 
bonds,  until  it  furnished  the  said  penal  bond.  Wherefore,  appellee  prayed 
judgment  for  costs. 

As  before  stated,  appellant's  demurrer  to  this  paragraph  of  answer,  for 
the  want  of  suflScient  facts  therein,  was  overruled  by  the  court  below,  and 
by  the  appellant  excepted  to.  We  will  hereafter  notice  and  consider  such 
of  the  exhibits,  mentioned  in  and  made  parts  of  this  paragraph  of  answer, 
as  we  may  deem  material  and  neccissary  to  the  proper  understanding  and 
decision  of  this  cause. 

And  the  appellant  replied  to  this  third  paragraph  of  answer  by  a  gen- 
eral denial  of  the  matters  alleged  therein.  And  the  action,  being  at  issue, 
was  tried  by  the  court  below,  without  a  jury;  which  trial  resulted  in  a 
finding  made  and  judgment  rendered  by  the  court,  in  favor  of  the  appellee 
and  against  the  appellant. 

Upon  written  causes  filed,  the  appellant  moved  the  court  below  for  a 
new  trial  of  this  action ;  which  motion  was  overruled  by  the  court,  and  to 
this  decision  the  appellant  excepted.  The  evidence  on  the  trial,  in  the 
court  below,  is  properly  in  the  record. 

In  this  court  the  appellant  has  assigned  the  following  alleged  errors  :-r- 

1.  The  court  below  erred  in  overruling  appellants  demurrer  to  the 
third  paragraph  of  appellee's  answer ;  and 

2,  That  the  court  below  erred  in  overruling  the  appellant's  motion  for 
a  new  trial. 
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Practically,  these  alleged  errors  present  for  our  consideration  the  same 
questions.  For,  if  it  can  be  said  that  the  matters  stated  in  the  third  par- 
agraph of  appellee's  answer  constitute  a  defence  to  appellant's  action,  it 
will  hardly  be  claimed  by  appellant  that  there  is  not  evidence  in  the  rec- 
ord tending  to  sustain  each  material  averment  in  said  paragraph  of 
answer. 

The  questions  which  underlie  this  cause,  and  which  must  be  deter- 
mined before  a  right  decision  can  be  reached,  relate  to  the  suflBciency  and 
legality  of  the  acts  and  proceedings  of  the  appellee,  its  resident  freehold 
citizens,  and  its  common  council,  in  connection  with  its  proposed  donation 
to  the  appellant  of  sixty  thousand  dollars.  All  these  acts  and  proceedings, 
in  their  inception  and  at  every  step  in  their  progress,  must  have  strictly 
conformed  to  and  complied  with  the  requirements  of  law,  in  order  to  give 
the  appellant  a  valid  and  legal  claim  to  the  proposed  donation.  The  law 
of  this  state,  under  which  these  acts  and  proceedings  were  had,  is  an  act 
entitled  ^^  An  act  to  enable  cities  to  aid  in  the  construction  of  railroads, 
hydraulic  companies,  and  water  powers,  and  declaring  an  emergency." 
Approved  May  4tb,  1869.  By  the  first  section  of  this  act,  it  is  provided 
as  follows:  "  That  any  city,  incorporated  under  the  general  law  of  this 
state,  upon  petition  of  a  majority  of  the  resident  freeholders  of  such  city, 
may  hereafter  subscribe  to  the  stock  of  any  railroad,  hydraulic  company, 
or  water  power,  running  into  or  through  such  city,  or  near  the  corporate 
limits  of  said  city,  or  to  make,  on  petition  of  the  majority  of  the  resident 
freeholders  of  such  city,  donations  in  money  or  the  bonds  of  such  city,  to 
aid  in  the  construction  of  any  such  railroad,  hydraulic  companies,  or 
water  power  ;  subject,  however,  to  the  limitations,  direction,  and  restric- 
tion named  in/the  provisos  to  the  sixtieth  section  of  the  act,  entitled  ^  An 
act  to  repeal  all  general  laws  now  in  force  for  the  incorporation  of  cities, 
prescribing  their  powers  and  rights,  and  the  manner  in  which  they  shall 
exercise  the  same,  and  to  regulate  such  other  matters  as  properly  pertain 
thereto,'  approved  March  14th,  1867."     1  R.  S.  1876,  299,  note  1. 

The  provisos  of  the  sixtieth  section,  of  the  general  law  of  this  state  for 
the  incorporation  of  cities,  read  as  follows  :  — 

"  Provided,  That  said  donations  shall  not  be  payable  either  in  money 
or  bonds  until  the  roads  or  bridges  or  public  improvements  or  public 
works,  in  aid  of  which  it  is  given,  shall  be  so  far  completed  as  to  admit  the 
running  of  trains  from  the  point  of  commencement  to  such  point  or  points 
as  are  designated  in  the  petition,  in  case  of  a  railroad  or  railroad  bridges, 
or  the  passage  of  wagons  in  the  case  of  other  roads  or  bridges,  and  in  case 
of  public  improvements  or  public  works  upon  the  completion  thereof  ;  and 
when  so  far  completed  it  shall  be  obligatory  on  the  common  council  of 
said  city  to  contract  and  do  whatever  may  be  necessary,  to  carry  into 
effect  the  substantial  meaning  of  any  such  petition  ;  and  the  obligation 
herein  enjoined  may  be  enforced  in  the  courts  of  this  state  having  com- 
petent jurisdiction,  on  the  application  of  any  signer  of  such  petition,  or 
president  of  any  road  or  bridge  company  in  behalf  of  which  such  donation 
may  have  been  made,  at  any  time  after  said  petition  or  petitions  have 
been  presented  to  such  common  council ;  and  for  any  debt  created  in  pur- 
suance of  the  provisions  of  this  section  in  carrying  out  the  intentions  of 
the  petitioners  aforesaid,  the  common  council  shall  add  to  the  duplicate 
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of  such  years  thereafter  a  levy  sufficient  to  pay  the  annual  interest  on 
such  debt  or  loan,  with  an  addition  of  not  less  than  five  cents  on  the  one 
hundred  dollars  to  create  a  sinking  fund  for  the  liquidation  of  the  prin- 
cipal thereof,  which  fund  with  all  the  increase  thereof  shall  be  applied  to 
the  payment  of  such  debt  and  to  no  other  purpose."     1  R.  S.  1876,  299. 

The  above  is  all  the  legislation  of  this  state,  directly  applicable  to  the 
matters  now  under  consideration.  The  power  under  which  the  appellee,  its 
resident  freehold  citizens,  and  its  common  council  are  supposed  to  have 
acted,  in  the  proceedings  had  by  them  in  connection  with  appellee's  pro- 
posed donation  to  the  appellant,  is  wholly  conferred  by  the  said  act  of 
May  4th,  1869,  which  we  have  set  out  in  full,  except  a  section  containing 
an  emergency  clause.  And  ^^  limitations,  direction,  and  restriction ''  of  the 
power,  so  conferred,  are  to  be  found  in  the  proviso,  in  the  sixtieth  section 
of  the  general  law  for  the  incorporation  of  cities,  which  proviso  we  have 
also  set  out  in  full. 

It  will  be  observed,  that  by  the  Act  of  May  4th,  1869,  "  any  city  incor- 
porated under  the  general  law  of  this  state,  upon  petition  of  a  majority 
of  the  resident  freeholders  of  such  city,'*  may  do  either  one  of  two  things, 
and  only  two,  in  connection  with  certain  private  enterprises,  of  a  quasi 
public  nature,  mentioned  in  said  act :  1.  The  city  may  subscribe  to  the 
stock  of  such  enterprise ;  in  which  case,  in  theory  at  least,  the  city  will 
get  something  of  value  in  return  for  the  amount  of  the  subscription.  2. 
Or,  the  city  may  make  a  donation  to  such  enterprise  in  aid  of  its  con- 
struction ;  and  in  this  case,  the  city  will  get  nothing  directly,  in  return  for 
its  donation ;  but  the  theory  of  the  law  is  that  benefits  will  enure  to  the 
city  from  the  location  of  the  thing  constructed,  in  aid  of  which  the  dona- 
tion is  made,  in  or  through  such  city,  or  near  its  corporate  limits.  These 
two  things,  and  only  these,  the  city  may  lawfully  do,  under  and  by  virtue 
of  the  power  conferred  in  and  by  the  said  act,  in  the  mode  therein  pre* 
scribed.  And  under  the  power  so  conferred,  the  city  may  not,  in  our 
opinion,  under  the  name  of  a  donation,  make  a  valid  and  legal  contract, 
whereby,  in  consideration  that  a  railroad  company  will  locate  and  main- 
tain its  machine  shops  in  or  near  such  city,  or  will  do  any  other  act  or 
thing  of  value,  the  city  will  give  or  donate  to  such  railroad  company  the 
sum  of  sixty  thousand  dollars,  or  any  other  sum,  therefor.  The  act  in 
question  was  not  passed,  as  we  think,  to  enable  cities  to  make  contracts 
of  bargain  and  sale,  under  the  color  or  name  of  donations ;  and  such  a  con- 
tract as  the  one  we  have  mentioned  was  certainly  not  provided  for,  in  or 
by  the  terms  of  said  act. 

A  donation  is  defined  by.  Bouvier,  to  be  "  the  act  by  which  the  owner 
of  a  thing  voluntarily  transfers  the  title  and  possession  of  the  same,  from 
himself  to  another  person,  without  any  consideration."  Webster  defines 
a  donation,  to  be  ^'  that  which  is  given  or  bestowed  ;  that  which  is  trans- 
ferred to  another  gratuitously,  or  without  a  valuable  consideration ;  a 
gift ;  a  grant." 

In  this  case,  the  petition  of  the  resident  freeholders  of  the  city  of  Attica 
shows  upon  its  face  that  the  idea  of  a  donation  or  gift  was  not  in  the  minds 
of  the  petitioners  at  the  time  the  petition  was  signed.  The  petitioners 
prayed  the  appellee's  common  council,  not  to  make  a  donation  or  gift  to 
the  appellant,  but,  under  the  name  of  a  donation,  ^^  upon  the  considera- 
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tion  "  expressed  in  the  petition^  they  prayed  the  comman  council  to  give 
a  certain  sum  in  bonds,  as  the  purchase  money  for  a  certain  thing,  the 
price  of  which  had  been,  before  that  time,  apparently  agreed  upon.  The 
language  used  in  the  petition  was,  that  the  proposed  donation  was  to  be 
^^  made  upon  the  consideration  that  said  railway  company  shall  permar 
nently  locate  and  maintain  their  shops  for  the  manufacture  of  their  rolling 
stock  in  or  adjacent  to  the  city  of  Attica,  and  on  failure  so  to  do  said 
company  are  to  reimburse  said  cjty  in  the  sum  of  sixty  thousand  (60,000) 
dollars."  The  last  clause  of  this  language,  quoted  from  the  petition,  is 
inconsistent  with,  and,  in  fact,  utterly  precludes  the  idea  of  any  donation 
or  gift,  by  the  appellee  to.  the  appellant,  as  a  matter  even  contemplated 
by  the  petitioners.  Fairly  construed  and  interpreted,  the  petition  shows 
that  the  appellant  had  in  view  the  erection  and  maintenance  of  machine 
shops,  at  some  point,  for  the  manufacture  of  its  rolling  stock ;  a  majority 
of  the  resident  freeholders  of  the  city  of  Attica  were  desirous  of  securing 
the  location  and  maintenance  of  these  machine  shops  in  or  adjacent  to 
said  city  of  Attica ;  and  for  the  purpose  of  securing  such  location  and 
maintenance  of  said  machine  shops,  and  not  for  the  purpose  of  aiding  in 
the  construction  of  appellant's  railroad,  these  resident  freeholders  pre- 
sented their  said  petition  to  appellee's  common  council,  praying  nominally 
for  a  donation  to  the  appellant,  but  really  for  the  purchase  from  the  ap- 
pellant of  the  location  and  maintenance  of  its  machine  shops,  in  or  adja- 
cent to  said  city  of  Attica,  at  and  for  the  said  suin  of  sixty  thousand  dol- 
lars, and  stipulating  that,  on  appellant's  failure  so  to  locate  and  maintain 
its  machine  shops,  the  appellant  should  reimburse  the  appellee  in  the 
same  sum  of  sixty  thousand  dollars. 

This  construction  of  the  petition  is  in  harmony  with  the  action  had  by 
appellee's  common  council  upon  said  petition,  at  the  time  of  its  presenta- 
tion. An  ordinance  was  adopted  by  said  common  council,  to  carry  out 
and  give  effect  to  said  petition  ;  by  the  sixth  section  of  which  said  ordi- 
nance it  was  provided  as  follows :  —         ^ 

^^  Sec.  6.  That  said  Indiana  North  and  South  Railway  Company  shall 
execute  and  deliver  to  the  mayor  of  the  city  of  Attica,  prior  to  the  delivery 
of  the  bonds  herein  provided,  a  bond  to  the  city  of  Attica,  Indiana,  in 
the  penal  sum  of  sixty  thousand  dollars  ($60,000),  with  good  and  solvent 
security  to  be  approved  by  the  common  council,  conditioned  that  the  said 
Indiana  North  and  South  Railway  Company  shall  faithfully  and  fully 
perform  the  stipulations  set  forth  in  the  petition  authorizing  this  dona- 
tion, to  wit:  That  said  railway  company  shall  permanently  locate  and 
maintain  their  shops  for  the  manufacture  of  their  rolling  stock,  in  or  adja- 
cent to  the  city  of  Attica,  and  on  failure  so  to  do  to  reimburse  said  city 
of  Attica  in  the  sum  of  sixty  thousand  dollars  (f60,000),  else  this  ordi- 
nance to  be  null  and  void." 

A  mere  glance  at  this  section  of  this  ordinance  will  suffice  to  show  that 
appellee's  object,  in  these  proceedings,  was  not  to  aid  in  the  construction 
of  appellant's  railroad;  and. that  it  was  not  contemplated  nor  intended 
by  the  appellee  to  make  any  donation  or  gift  to  the  appellant,  for  anj 
purpose.  The  simple  truth  is,  and  the  attempt  to  cover  it  up  under  ficti- 
tious names  and  pretences  only  makes  it  the  more  manifest,  that  the  ap- 
pellant had  something  to  sell  and  dispose  of,  which  the  appellee,  and  its 
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citizens  and  officers,  wanted  to  secure  and  were  willing  to  pay  the  price 
for,  if  they  could  be  assured  of  getting  the  thing  purchased,  but  not  other- 
wise. Therefore,  it  was  stipulated  in  the  petition,  and  in  the  ordinance 
which  followed  the  petition,  that,  in  the  event  of  the  appellee's  failure  to 
get  the  thing  purchased,  the  appellant  should  reimburse  the  appellee  in 
the  price  paid  therefor.  And  therefore  it  was  that  the  appellee's  com- 
mon council,  ^^  in  carrying  out  the  intentions  of  the  petitioners,"  in  and 
by  the  said  sixth  section  of  the  said  ordinance,  provided  that,  prior  to  the 
delivery  to  the  appellant  of  the  price  agreed  upon,  or  of  the  donation  as 
it  was  called,  for  the  location  and  maintenance  of  appellant's  shops  in  or 
adjacent  to  said  city  of  Attica,  the  appellant  should  execute  and  deliver 
to  the  mayor  of  said  city  a  bond  to  said  city  of  Attica,  in  the  penal  sum 
of  sixty  thousand  dollars,  being  the  amount  of  the  so-called  donation  or 
price  agreed  upon,  and  conditioned  that  the  appellant  should  faithfully 
and  fully  perform  the  stipulations  set  forth  in  said  petition. 

In  oujT  opinion,  the  record  of  this  cause  does  not  show  a  bond  fide  dona- 
tion, or  intended  donation,  by  the  appellee  to  the  appellant,  within  the 
purview  and  meaning  of  the  law,  of  any  sum  whatever.  On  the  contrary, 
we  think  that  the  record  clearly  shows  a  transaction  between  the  said  par- 
ties, which  the  law  did  not  contemplate  and  has  made  no  provision  for. 
It  is  perfectly  manifest  that  the  appellee  did  not,  nor  did  its  resident 
freeholders,  nor  did  its  common  council,  ever  at  any  time  intend  to  make 
any  donation,  in  any  sense  of  the  word,  to  the  appellant,  either  to  aid  in 
the  construction  of  its  railroad,  or  for  any  other  purpose.  The  sole  ob- 
ject had  in  view  by  appellee's  resident  freeholders  and  by  its  common 
council  evidently  was  to  secure  the  location  and  maintenance  of  appel- 
lant's shops,  for  the  manufacture  of  its  rolling  stock,  in  or  adjacent  to  said 
city  of  Attica.  For  this  object,  but  for  no  other,  the  appellee  was  willing 
to  pay  the  amount  mentioned  in  said  petition  and  ordinance,  and  that 
amount  the  appellant  was  willing  to  accept.  But  before  any  payment 
should  be  made,  the  appellee  insisted  that  a  bond  should  be  given  by  ap- 
pellant, with  approved  security,  for  the  repayment  to  the  appellee  of  the 
entire  amount  paid,  in  the  event  of  appellant's  failure  to  locate  and  main- 
tain its  said  shops,  in  or  adjacent  to  said  city  of  Attica.  Of  the  said  acts 
and  proceedings  of  appellee's  resident  freeholders  and  common  council,  the 
appellant,  by  and  through  its  president,  had  notice  and  was  fully  cogni- 
zant at  or  about  the  time  they  occurred. 

We  hold  that  the  record  of  this  cause  shows  very  conclusively,  that  there 
was  a  contract  or  agreement  of  bargain  and  sale,  between  the  appellant 
and  the  appellee,  in  connection  with  the  location  of  appellant's  machine 
shops  in  or  near  the  city  of  Attica,  for  a  price  agreed  upon  ;  that  the  acts 
and  proceedings  of  the  resident  freeholders,  and  of  the  common  council  of 
the  said  city  of  Attica,  set  out  in  the  record,  were  merely  an  attempt  to 
accomplish  indirectly  what  could  not  be  done  directly,  namely,  to  con- 
summate, under  the  form  and  name  of  a  donation,  the  said  contract  or 
agreement  of  bargain  and  sale ;  and  that  the  said  acts  and  proceedings 
were  not  authorized  by  the  said  Act  of  May  4th,  1869,  or  by  any  other  law 
of  this  state. 

In  any  view  of  the  case,  the  petition  of  the  resident  freeholders  to  the 
common  council  of  the  city  of  Attica  was  not,  in  our  opinion,  a  legal  peti- 
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tion  under  the  provisions  of  the  said  Act  of  May  4th,  1869,  hereinbefore 
cited.  It  contained  a  direction  and  restriction  on  the  action  of  the  said 
common  council,  in  connection  with  the  subject  matter  of  said  petition, 
which  are  not  to  be  found  among  "  the  limitations,  direction,  and  restric- 
tion named  in  the  provisos  to  the  sixtieth  section  "  of  the  general  law  for 
the  incorporation  of  cities,  and  which  were  therefore  not  authorized  by 
law.  It  was  not  competent  for  appellee's  common  council  to  disregard 
the  consideration  clause  of  said  petition,  or  to  reject  it  as  mere  surplusage. 
However  unauthorized  by  law  this  clause  was,  yet  it  was  a  material  part 
of  the  petition  as  presented ;  and  it  can  be  readily  seen,  that  this  clause 
was  the  means  used,  the  inducement  held  out,  for  the  purpose  of  obtain- 
ing the  signatures  of  the  resident  freeholders  of  the  city  of  Attica  to  said 
petition.  The  clause  in  question  was  not  warranted  by  law,  and,  in  our 
opinion,  it  vitiated  and  rendered  illegal  the  entire  petition.  It  was  im- 
possible for  the  common  council  to  overlook  this  clause.  Although  ille- 
gal, it  could  not  be  treated  or  considered  as  a  mere  nullity ;  for,  evidently, 
it  was  the  consideration  and  the  real  foundation  of  the  petition.  And  so, 
also,  in  regard  to  the  action  of  the  common  council  on  said  petition,  the 
ordinance  adopted,  for  the  purpose  of  carrying  the  said  petition  into  effect, 
cannot  be  regarded  as  a  mere  nullity,  simply  because  the  sixth  section  of 
said  ordinance,  following  the  language  in  said  petition,  imposed  a  direc- 
tion or  restriction  upon  the  appellant,  which  was  not  authorized  by  the 
law  under  which  the  common  council  acted.  If,  however,  this  section  of 
the  ordinance  had  not  been  grounded  upon  said  petition,  and  had  not 
evidently  been  intended  to  give  force  and  effect  to  the  plain  will  and  in- 
tention of  the  resident  freeholders  of  the  city  of  Attica,  as  expres^d  in 
said  petition,  we  might  have  regarded  it  as  mere  surplusage,  or  treated  it 
as  an  absolute  nullity. 

Upon  the  whole  case,  our  conclusion  is,  that  the  acts  and  proceedings 
of  the  resident  freeholders,  and  of  the  common  council  of  the  said  city  of 
Attica,  as  set  forth  and  contained  in  the  record  of  this  cause,  were  not  suf- 
ficient, under  the  law  of  this  state,  to  create  any  liability  in  favor  of  the 
appellant  and  against  the  appellee,  for  the  payment  of  the  proposed  dona- 
tion, which  the  courts  of  this  state  can  enforce. 

The  third  paragraph  of  the  appellee's  answer  was  a  good  and  sufficient 
defence  to  appellee's  complaint,  upon  the  theory,  at  least,  that  a  bad 
answer  is  good  enough  answer  to  a  bad  complaint.  But  upon  the  theory 
that  there  was  ever  any  legal  vitality  in  the  proceedings,  counted  upon 
by  appellant  in  its  complaint  as  constituting  its  cause  of  action,  the  facts 
stated  in  the  third  paragraph  of  appellee's  answer,  in  our  opinion,  con- 
stituted a  good  defence  to  this  cause  of  action.  The  court  below  com- 
mitted no  error  in  overruling  appellant's  demurrer  to  this  third  paragraph 
of  answer. 

And,  from  what  we  have  already  said,  it  is  hardly  necessary  for  us  to 
add,  as  we  do,  that  in  our  opinion  there  was  no  error  in  the  decision  of 
the  court  below  overruling  the  appellant's  action  for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed  at  the  costs  of  the  ap- 
pellant. 

VOL.  IV.  25 
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BUPRBMB  JUDICIAL    COURT   OP   MASSACHUSETTS. 

*  (To  appear  in  121  Maas.) 

HOMESTEAD  EXEMPTION.  —  BIGHTS    OF  MORTGAGEE. 

SEARLE  V.  CHAPMAN. 

On  a  writ  of  entry  to  foreclose  a  mortgage  of  a  parcel  of  land  which  contains  a  release 
of  all  homestead  rights,  it  is  no  defence  that  the  tenant  had  acquired  a  homestead 
right  before  the  mortgage  deed,  and  that  the  estate  is  sufficient  to  satisfy  the  mort- 
gage, without  having  recourse  to  the  homestead. 

Writ  op  entry  to  foreclose  a  mortgage  of  a  parcel  of  land  in 
Northampton.  Plea,  nul  disseisin^  with  a  specification  of  defence  that 
the  first  named  tenant  had  a  homestead  estate  in  the  land.  Trial  in  the 
superior  court,  before  Putnam,  J.,  without  a  jury,  who  allowed  a  bill  of 
exceptions  in  substance  as  follows :  — 

The  demandant  is  the  assignee  of  a  mortgage  given  by  the  first  named 
tenant  on  May  25,  1863,  to  secure  the  payment  of  $2,500.  The  deed 
contained  full  covenants  of  warranty,  and  a  release  of  dower  and  home- 
stead. The  other  tenant  is  the  owner  of  the  equity  of  redemption  of  the 
mortgaged  premises. 

There  was  evidence  tending  to  show  that  the  larger  part  of  the  prem- 
ises, described  in  the  mortgage,  had  been  owned  and  occupied  by  the 
tenants  and  their  children  since  1853  as  a  homestead,  though  no  declara- 
tion of  homestead  had  been  filed. 

The  tenants  contended,  and  offered  evidence  tending  to  prove,  that  the 
premises  were  of  sufficient  value  to  satisfy  the  mortgage  debt,  without 
resorting  to  the  part  which  would  be  set  off  as  the  homestead ;  and  asked 
the  judge  to  rule  that  so  much  of  the  premises,  including  the  house  where 
the  tenants  live,  of  the  value  of  $800,  could  not  be  taken  by  the  mort- 
gagee, in  case  the  other  property  included  in  the  mortgage  was  sufficient 
to  satisfy  the  mortgage  debt ;  but  the  judge  declined  so  to  rule,  and  or- 
dered judgment  for  the  demandant ;  and  the  tenant  alleged  exceptions. 

JD.  W.  Bond  ^  H,  H.  Bond^  for  the  tenants,  cited  McLaughlin  v.  Hart^ 
46  Cal.  638 ;  Jarboe  v.  Colvin^  4  Bush,  70 ;  Twogood  v.  Stephens^  19  Iowa, 
405 ;  Barker  v.  JRollins,  30  Iowa,  412 ;  Chapman  v.  Lester,  12  Kansas, 
592 ;  White  v.  Folleya,  20  Wise.  508. 

W.  Gr,  Basaettj  for  the  demandant,  was  not  called  upon. 

Gray,  C.  J.  The  mortgage  deed  having  been,  as  was  admitted  at  the 
argument,  executed  by  the  husband  and  wife  in  due  form  to  release  all 
rights  of  dower  and  of  homestead,  those  rights,  as  well  as  every  other 
title  of  the  husband  in  the  premises,  passed  to  the  mortgagee,  and  were 
equally  liable  to  him  for  the  payment  of  the  mortgage,  and  could  not  be 
set  up  either  as  a  ground  for  redemption  or  as  against  a  foreclosure,  except 
upon  the  terms  of  paying  the  whole  mortgage  debt. 

The  power  of  a  court  of  chancery  to  compel  a  mortgagee  to  resort  in 
the  first  instance  to  one  of  several  estates  mortgaged  is  exercised  only 
for  protection  of  the  equities  of  different  creditors  or  incumbrancers,  or  of 
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sureties,  and  not  for  the  benefit  of  the  mortgagor.  As  against  him,  the 
mortgagee  has  the  right  to  enforce  the  contract  between  them  according 
to  its  terms,  and  is  not  obliged  to  elect  between  difiEerent  remedies  or 
securities.     1  Story  Eq.  Jur.  §§  640,  645. 

The  right  of  homestead,  created  by  our  statutes,  is  certainly  entitled 
to  no  higher  degree  of  favor  than  the  courts  have  always  accorded  to  the 
common  law  right  of  dower.  The  case  cannot  be  distinguished  in  prin- 
ciple from  the  ordinary  one  in  which  a  wife,  who  has  joined  by  way  of 
releasing  dower  in  the  mortgage  of  her  husband,  is  held  to  pay  the  whole 
mortgage  debt,  as  a  condition  of  asserting  her  right  of  dower  against  the 
mortgagee.  Otbson  v.  Crehore^  5  Pick.  146,  152  ;  McCahe  v.  Bellows^ 
7  Gray,  148,  and  1  Allen,  269 ;  Davis  v.  Wetherell,  13  Allen,  60. 

The  judgment  in  Pittman's  Appeal^  48  Penn.  St.  315,  is  in  accordance 
with  our  conclusion.  The  cases  in  some  of  the  Western  States,  cited  by 
the  learned  counsel  for  the  tenants,  so  far  as  they  countenance  any  equity 
in  the  owner  of  a  right  of  homestead  as  against  a  party  in  whose  favor  he 
has  waived  or  released  it,  are  supported  by  no  reasons,  and  do  not  disclose 
how  far  they  may  have  been  influenced  by  local  statutes. 

ExceptionB  overruled* 


CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTH- 

BRN  DISTRICT  OF  aBORQIA. 

[June,  1877.] 

removal  of  causes.  —  jurisdiction  op  pbdbbal  coubts.  —  act  op 

MARCH    3,   1875. 

GIRARDEY  v.  MOORE. 

The  Act  of  March  8,  1875,  concerning  the  removal  of  causes,  warrants  a  removal  in  all 
cases  where  there  are  real  parties  in  interest  who  are  citizens  of  different  states  upon 
different  sides.  It  is  not  necessary  that  all  the  parties  on  one  side  and  all  the  parties 
on  the  other  be  citizens  of  different  states. 

Bradley,  J.  This  cause  was  commenced  in  December,  1876,  in  the 
superior  court  of  Richmond  County,  Georgia,  and  was  removed  by  Moore, 
one  of  the  defendants,  so  far  as  it  concerned  him,  to  this  court  in  Octo- 
ber, 1876,  he  being  a  citizen  of  Pennsylvania,  and  the  other  parties  all 
being  citizens  of  Georgia. 

Motion  is  now  made  to  remand  the  cause,  on  the  ground  that  it  cannot 
be  thus  split  into  two  causes  under  the  existing  state  of  the  law.  The 
nature  of  the  case  is  as  follows  :  The  bill  charges  that  certain  property 
in  Augusta,  known  as  Lafayette  Hall  and  the  Opera  House,  on  which 
Moore  holds  a  mortgage  for  twenty-seven  thousand  dollars,  is  subject  to 
a  trust  for  the  benefit  of  the  complainant,  Mrs.  Girardey,  and  her  chil- 
dren, paramount  to  the  mortgage ;  that  it  was  property  which  was  pur- 
ehased  by  the  defendant,   Isidor  P.  Girardey  (her  husband),  with  the 
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proceeds  of  other  property  Mrhich  he  had  conveyed  upon  said  trust  to  the 
remaining  defendant,  Bessman,  but  the  deed  had  not  been  recorded  and 
was  lost;  that  after  the  purchase  of  Lafayette  Hall  and  the  Opera  House, 
Girardey  bon*owed  $27,000  of  Moore  and  gave  him  the  mortgage  in  ques- 
tion ;  and  that  Bessman,  the  trustee,  acted  as  Moore's  agent  m  making 
the  loan,  thus  affecting  him  with  notice  of  the  trust.  The  bill  charges 
Girardey  with  receiving  the  rents  and  profits,  and  Bessman  with  breach 
of  trust,  and  prays  an  account  thereof,  and  that  Moore  may  be  enjoined 
from  selling  the  property  under  his  mortgage  (which  he  is  seeking  to  do) 
until  the  trust  has  been  established,  and  for  general  relief. 

Moore,  in  his  petition  to  have  the  cause  removed  as  to  him,  states  that 
the  controversy  in  the  suit  is  wholly  between  him  and  the  complainants, 
and  can  be  determined  as  between  them  without  the  presence  of  the  other 
defendants  as  parties  in  the  cause.  His  counsel  contends  that  the  re- 
moval was  authorized  by  the  Act  of  July  27,  1866  (14  Stat.  806),  or  if 
that  is  repealed,  then  by  Act  of  March  3,  1875.  The  counsel  of  com- 
plainants insists  that  the  Act  of  1866  is  repealed  by  that  of  1875,  and 
that  the  latter  does  not  authorize  the  removal  of  a  cause  in  the  manner  in 
which  this  has  been  removed  ;  and  that  neither  act  authorizes  this  cause 
to  be  split  in  this  way. 

In  order  to  get  at  the  state  of  the  law  on  this  subject,  it  will  be  nec- 
essary briefly  to  review  the  history  of  the  legislation  which  has  been 
adopted  in  relation  to  the  removal  of  causes  from  the  state  to  the  federal 
courts,  on  the  ground  of  the  parties  being  citizens  of  different  states. 
Without  noticing  other  conditions  as  to  amount,  &c.,  the  Judiciary  Act  of 
1789,  section  12,  authorized  a  removal  where  the  suit  is  by  a  citizen  of 
the  state  where  the  suit  is  brought,  and  against  a  citizen  of  another  state. 
If  there  were  more  than  one  plaintiff  or  defendant,  the  courts  held  that 
all  of  the  plaintiffs  must  be  citizens  of  the  state  where  the  suit  is  brought, 
and  that  all  the  defendants  must  be  citizens  of  other  states.  The  Act  of 
July  27,  1866  (14  Stat.  306),  without  making  any  change  in  the  require- 
ment as  to  the  citizenship  of  the  plaintiffs  in  the  state  where  the  suit  ia 
brought,  authorized  a  removal  of  the  suit,  so  far  as  it  relates  to  a  defend- 
ant who  is  a  citizen  of  another  state,  though  there  are  other  defendants 
citizens  of  the  state  in  which  the  suit  is  brought,  if,  so  far  as  it  relates  to 
the  former,  it  is  brought  for  the  purpose  of  restraining  or  enjoining  bim, 
or  is  a  suit  in  which  there  can  be  a  final  determination  of  the  controversy, 
so  far  as  concerns  him,  without  the  presence  of  the  other  defendants  as 
parties  in  the  cause.  Both  of  these  acts  give  the  right  to  remove  the 
cause  to  the  defendant  alone.  The  Act  of  March  2,  1867  (14  Stat.  668), 
gives  the  right  of  removal,  when  a  suit  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  another  state,  to  the  latter, 
whether  plaintiff  or  defendant,  on  his  making  affidavit  that  he  has  reason 
to  believe  that,  from  prejudice  or  local  influence,  he  will  not  be  able  to 
obtain  justice  in  the  state  court.  This  act,  like  the  Act  of  1789,  has  been 
held  to  apply  only  to  cases  where  all  the  parties  on  one  side  are  citizens 
of  the  state  where  the  suit  is  brought,  and  all  the  parties  on  the  other 
side  are  citizens  of  another  state  or  other  states.  Lastly,  the  Act  of  March 
8,  1875  (18  Stat.  470)  gives  a  right  of  removal  to  either  party  in  every 
suit  in  which  there  is  a  controversy  between  citizens  of  different  states ; 
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and  where  the  controversy  is  wholly  between  citizens  of  different  states, 
and  can  be  fully  determined  on  between  them,  it  authorizes  any  one  or 
more  of  the  plaintiffs  or  defendants,  actually  interested  in  such  contro- 
Tersy,  to  remove  the  suit.  This  act  repeals  all  acts  and  parts  of  acts  in 
conflict  therewith. 

The  Act  of  1875  undoubtedly  greatly  enlarges  the  class  of  cases  which 
may  be  removed  from  the  state  into  the  federal  courts,  and  a  more  careful 
examination  of  it  may  be  useful  on  this  occasion  Before  this  Congress 
had  never  invested  the  federal  courts  with  jurisdiction  arising  from  diverse 
citizenship  of  litigant  pai-ties  coextensive  with  the  judicial  power  con- 
ferred upon  the  general  government.  Subject  to  a  limitation  as  to  the 
amount  in  controversy,  this  was  attempted  to  be  done  by  that  act.  It 
declares,  in  section  first,  that  the  circuit  court  of  the  United  States  shall 
have  original  cognizance  (concurrent  with  the  courts  of  the  several  states) 
of  all  suits  of  a  civil  nature  at  common  law  or  in  equity,  in  which  there 
shall  be  a  controversy  between  citizens  of  different  states  ;  and  in  the  sec- 
ond section  it  gives  to  either  party  in  such  suit,  as  we  have  seen,  the  right 
to  remove  the  same  from  a  state  court  (if  originally  commenced  there)  to 
the  circuit  court.  And  where  the  controversy  is  wholly  between  citizens 
of  diffei*ent  states,  and  can  be  fully  determined  as  between  them,  it  au- 
,  thorizes  any  one  or  more  of  several  plaintiffs,  or  of  several  defendants, 
thus  to  remove  the  suit.  The  true  interpretation  of  this  statute  involves 
the  true  interpretation  of  the  constitutional  power.  The  jurisdiction  given 
to  the  circuit  court  is  as  broad  as  the  judicial  power. 

Now,  as  to  the  extent  of  the  judicial  power  I  never  had  a  doubt.  My 
view  may  not  be  the  correct  one,  but  it  is  that  which  I  have  ever  enter- 
tained ;  and,  as  yet,  there  has  been  no  decision  of  the  supreme  court  to 
the  contrary,  whatever  dicta  may  have  dropped  from  different  judges ; 
and  it  is  this  :  that  whenever  the  controversy  in  a  suit  is  between  citizens 
of  different  states,  it  is  within  the  judicial  power  of  the  United  States, 
though  there  are  other  persons  in  the  oise  citizens  of  the  same  state  with 
a  person  or  persons  on  the  opposite  side  to  them.  The  grant  of  judicial 
power  is  in  the  affirmative ;  it  extends  to  controversies  (and  of  course  to 
all  controversies)  between  citizens  of  different  states.  There  is  no  nega- 
tive ;  no  exception  of  any  cases  in  which  the  same  controversy  has  also 
citizens  of  the  same  state  on  the  two  sides  thereof.  If  the  controversy 
involved  is  a  controversy  between  citizens  of  different  states,  it  is  within 
the  term,  and,  I  think,  within  the  spirit,  of  the  power  granted.  The  con- 
stitutional language  cannot  be  satisfied  without  giving  it  this  construction. 
To  say  that  it  only  embraces  those  controversies  in  which  all  the  parties 
on  one  side  and  all  the  parties  on  the  other  side  are  citizens  of  different 
states,  is  to  interpolate  a  limitation  in  the  Constitution  which  is  not  found 
there. 

Of  course,  persons  who  are  only  nominally  interested  in  the  controversy 
cannot  confer  jurisdiction  and  cannot  take  it  away.    This  has  been  fre 
quently  decided  under  the  former  laws. 

It  is  objected  to  this  view  that  it  would  be  attended  with  great  incon 
venience,  by  having  the  effect  of  giving  jurisdiction  to  the  federal  courts 
in  cases  where  only  a  single  one  of  many  plaintiffs  or  defendants  hap- 
pened to  be  a  citizen  of  another  state.    But  the  contrary  view  would  be 
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attended  with  equal  inconvenience ;  for  cases  would  arise  (as  they  haye 
often  arisen  under  the  old  law  as  construed  by  the  courts)  in  which  one 
of  many  plaintiffs  or  defendants,  happening  to  be  a*  citizen  of  the  same 
state  with  one  of  the  parties  on  the  opposite  side,  has  defeated  the  juris- 
diction. Extreme  cases  of  the  sort  would  undoubtedly  arise  whichever 
view  may  be  taken,  but  no  intermediate  view  can  be  taken  which  will 
avoid  them.  The  argument  ab  inconvenienti  is  worth  nothing,  for  it  neu- 
tralizes itself  by  equal  weight  on  both  sides. 

I  do  not  regard  the  construction  given  to  the  old  judiciary  act  as  at  all 
conclusive  on  this  question.  I  refer  to  those  decisions  in  which  it  was 
held  that  all  the  plaintiffs  must  be  citizens  of  the  state  where  the  suit  was 
brought,  and  all  the  defendants  must  be  citizens  of  other  states.  They 
were  made  upon  the  peculiar  language  of  that  act,  and  took  their  origin 
at  a  period  when  a  strict  construction  of  the  federal  jurisdiction  in  judi- 
cial matters  was  in  vogue.  The  circumstances  which  induced  this  ten- 
dency are  familiar  to  every  student  of  American  history. 

If  I  am  right  in  my  construction  of  the  Act  of  March  8,  1875,  the 
right  of  removing  a  cause  from  the  state  court  to  the  circuit  court  of 
the  United  States  exists  in  all  cases  where  there  are  substantial  parties,  cit- 
izens of  different  states,  on  opposite  sides  of  the  cause,  although  there  are 
parties  on  opposite  sides  who  are  citizens  of  the  same  state. 

But  then  arises  the  question :  To  whom  is  the  right  of  removal  given  ? 
The  answer  to  this  question,  as  derived  from  the  second  section,  is,  that  it 
is  given  to  either  party,  that  is,  to  the  plaintiffs  or  the  defendants,  in 
either  case  acting  collectively  ;  and  where  the  controversy  is  wholly  be- 
tween citizens  of  different  states,  and  can  be  determined  as  between  them, 
the  right  is  given  to  any  one  or  more  of  the  plaintiffs  or  defendants  act- 
ually interested  in  the  controversy.  In  other  words,  if  some  of  the 
plaintiffs  and  defendants  are  citizens  of  the  same  state,  the  removal  must 
be  sought  by  all  the  defendants.  One  of  the  several  plaintiffs  or  one  of 
the  several  defendants  cannot  in  this  case  remove  the  cause.  But  if  all 
the  plaintiffs  on  the  one  hand,  and  all  the  defendants  on  the  other,  are 
citizens  of  different  states,  then  it  does  not  require  all  the  plaintiffs  nor 
all  the  defendants  to  remove  the  cause,  but  any  one  or  more  of  either 
may  do  it.  But  in  either  case  it  is  the  suit  that  is  removed,  and  not  a 
part  of  the  suit. 

If  my  construction  of  the  Act  of  1875  is  correct,  it  is  clear  that  the 
removal  of  the  cause  could  not  be  had  under  that  act  unless  Bessman  and 
Girardey  are  to  be  regarded  as  merely  nominal  parties,  and  the  real  con- 
troversy in  the  suit  is  wholly  between  the  complainants  and  the  defendant 
Moore,  as  stated  by  the  latter  in  his  petition  for  removal.  It  is  not  at  all 
improbable  that  the  principal  object  of  the  suit  was  to  defeat  Moore's  mort- 
gage ;  but  the  frame  of  the  bill  is  conceived  for  the  purpose  of  establishing 
the  trust,  and  the  postponement  of  the  mortgage  as  a  consequence  thereof ; 
and  Bessman  being  the  alleged  trustee,  and  Girardey  being  the  owner  of 
the  property  to  be  affected,  it  cannot  be  said  that  the  controversy  in  the 
suit  is  wholly  between  the  complainants  and  Moore.  His  controversy 
with  the  complainants  may,  it  is  true,  be  disposed  of  separately.  But  un- 
der the  Act  of  1875,  the  whole  suit  must  be  removed,  or  no  removal  at 
all  can  take  place.    It  becomes  important,  therefore,  to  determine  whether 
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the  Act  of  1876  has  repealed  the  Act  of  1866.  If  it  has,  the  case  is  ended 
here.  If  it  has  not,  then  the  removal  may  perhaps  be  supported  by  the 
latter  act. 

The  Act  of  1875  does  not  profess  to  repeal  any  acts,  or  parts  of  acts, 
which  are  in  conflict  with  it.  Is  that  part  of  the  Act  of  1866,  which 
authorizes  one  defendant,  if  a  citizen  of  another  state,  to  separate  his 
case  from  that  of  the  other  defendants  who  are  citizens  of  the  state  where, 
the  suit  is  brought,  and  to  remove  it  into  the  federal  court,  in  conflict  with 
anything  in  the  Act  of  1875  ?  Cannot  both  stand  together  ?  In  a  case 
like  the  present,  the  Act  of  1875,  as  I  understand  it,  would  authorize  all 
the  plaintiffs  or  all  the  defendants,  collectively,  to  remove  the  whole  suit. 
The  Act  of  1866  authorizes  a  defendant,  not  being  a  citizen  of  Georgia, 
to  remove  the  case  as  to  him,  if  there  can  be  a  final  determination  of  the 
controversy,  so  far  as  he  is  concerned,  without  the  presence  of  the  other 
defendants  as  parties  in  the  cause.  It  seems  to  me  that  there  is  no  con* 
flict  here,  no  reason  why  both  acts  should  not  stand.  I  conclude,  there- 
fore, that  the  Act  of  1866,  so  far  as  it  authorizes  a  defendant  to  remove  a 
cause  as  to  him,  is  not  repealed  by  the  Act  of  1875. 

And  I  see  no  reason  why  the  controversy  between  the  complainants 
and  Moore  cannot  be  finally  ternxinated  without  the  presence  of  the  other 
defendants.  Had  the  complainants  filed  the  bill  against  Moore  alone,  he 
could  have  demurred  to  it  for  want  of  parties.  He  had  obtained  an  order 
to  issue  2kfi.fa.  for  sale  of  the  mortgaged  premises,  and  had  issued  the 
writ,  and  the  sheriff  had  advertised  the  property  for  sale.  The  bill,  on 
the  facts  alleged  in  it,  would  well  have  lain  against  him  alone  to  enjoin 
him  from  selling  the  property,  and  to  establish  the  trust  as  against  his 
mortgage.  The  other  defendants  would  have  been  proper  parties,  but  I 
think  ti^ey  would  not  have  been  necessary  parties  to  the  case. 

If  this  view  is  correct,  this  controversy  between  him  and  the  com* 
plainants  may  be  determined  without  the  presence  of  the  other  defendants 
as  parties  in  the  cause. 

The  motion  to  remand  the-cause  is  refused. 


SUPREME  COX7RT  COMMISSION  OF  OHIO. 

(To  appear  in  28  Ohio  St.) 

CORPORATION.  —  REMOVAL  OP  CAUSES.  —  THE  OHIO  STATUTE. 

BALTIMORE  AND  OHIO  RAILROAD  CO.  vs,  CARY. 

1.  Under  the  clanse  of  the  Constitution  of  the  United  States,  extending  the  judicial 
power  of  the  United  States  to  controyersies  between  citizens  of  difEerent  states,  a 
corporation,  in  respect  to  the  jurisdiction  of  the  federal  courts,  is  regarded  as  a 
citizen  of  the  ptate  where  it  was  created. 

2.  A  foreign  railroad  corporation,  by  merely  leasing,  possessing,  and  operating  in  this 
state  the  property  of  a  domestic  railroad  corporation,  does  not  thereby  b^ome  an 
Ohio  corporation,  nor  such  citizen  of  the  state. 
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8.  The  proviso  of  the  24th  section  of  the  act  for  the  creation 'and  regulation  of  incor- 
porated companies  in  Ohio,  as  amended  March  19,  1869  (66  Ohio  L.  82),  so  far  as  it 
provides  that  the  leasing,  purchasing,  or  operating  a  railroad  in  this  state  hy  a  rail- 
road company  of  another  state  shall  he  regarded  as  a  waiver  of  the  right  of  such  for- 
eign company  to  remove  cases  brought  against  it  in  the  state  courts  to  those  of  the 
United  States,  is  repugnant  to  the  Constitution  and  laws  of  the  United  States,  and  is, 
therefore,  ineffective  as  a  statutory  waiver  of  the  ri^ht  of  such  removal. 

4.  When  a  corporation  of  another  state,  not  being  a  citizen  of  Ohio,  is  sued  by  a  citizen 
of  the  state,  in  the  state  court,  it  is  entitled  to  have  the  case,  under  the  12th  section 
of  the  Judiciary  Act  of  Congress  of  1789,  removed  from  the  state  court  to  a  United 
States  coiurt. 

John  Caby  brought  his  action  against  the  Baltimore  and  Ohio  Rail- 
road Company  in  the  court  of  common  pleas  of  Belmont  County,  to  re- 
cover of  the  company  five  thousand  dollars,  as  damages  for  excavations 
and  structures  of  the  company  in  a  street  of  the  city  of  Bellaire,  so  as  to 
obstruct  the  passage  to  and  from  the  street  of  his  city  lots  and  buildings 
thereon. 

On  coming  into  court,  the  railroad  company  filed  its  petition,  setting 
forth,  among  other  things,  that  John  Cary  is  a  citizen  of  Ohio ;  that  on 
the  2lBt  day  of  June,  1871,  he  brought  said  action  against  the  Baltimore 
and  Ohio  Railroad  Company,  which  is,  and  then  was,  a  corporation 
created  by  the  State  of  Maryland,  and  is  a  citizen  of  that  state ;  that 
the  company  offers  good  and  sufficient  surety  to  do  all  things  required 
by  the  act  of  Congress,  approved  September  24,  1789,  to  entitle  it  to 
have  the  case  removed  to  the  circuit  court  of  the  United  States ;  and 
prays  that  the  case  may  be  removed  into  the  next  circuit  court  of  the 
united  States  for  the  Southern  District  of  Ohio,  and  that  no  further  pro- 
ceedings be  had  in  the  court  of  common  pleas. 

A  bond  in  the  sum  of  a  thousand  dollars,  with  proofs  of  the  sufficiency 
of  the  surety,  was  duly  filed,  as  described,  and  tendered  in  the  petition 
for  removal. 

To  this  petition  of  the  company  Cary  filed  the  following  answer :  — 

^^  John  Cary,  for  answer  to  the  petition  of  said  defendant,  says  :  '^  It 
is  true,  as  alleged  in  said  petition,  that  said  Baltimore  and  Ohio  Railroad 
Company  is  a  corporation,  originally  created  by  the  laws  of  the  State  of 
Maryland,  and  that  the  said  plaintiff  is,  and  was  at  the  time  of  the  bring- 
ing this  suit,  a  citizen  of  the  State  of  Ohio. 

"  The  plaintiff  further  says :  That  on  or  about  the  21st  day  of  Novem- 
ber, A.  D.  1866,  there  was  a  certain  railroad,  commonly  known  as  '  The 
Central  Ohio  Railroad,'  commencing  at  the  city  of  Columbus,  in  the 
State  of  Ohio,  and  terminating  at  Bellaire,  in  said  county  and  state,  said 
railroad  being  then  and  there  owned,  controlled,  and  operated  by  a 
certain  company,  known  as  the  Central  Ohio  Railroad  Company,  said 
company  having  been  organized  under  the  laws  of  the  State  of  Ohio. 

"  The  plaintiff  further  says  :  That  on  the  21st  day  of  November,  A.  D. 
1866,  the  said  Central  Ohio  Railroad  Company,  as  reorganized,  entered 
into  a  contract  with  the  said  Baltimore  and  Ohio  Railroad  Company,  by 
which  the  latter  company  was  to  have  the  possession  of  the  said  Central 
Ohio  Railroad,  and  control  and  operate  the  same  for  a  period  of  twenty 
years  from  the  1st  day  of  December,  A.  D.  1866. 

^^  The  plaintiff  for  further  answer  says :  That  in  pursuance  of  the  con- 
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tract  entered  into  by  and  between  the  Central  Ohio  Railroad  Company, 
as  reorganized,  and  the  said  Baltimore  and  Ohio  Railroad  Company,  on 
the  21st  of  November,  1866,  the  said  defendant  entered  into  an  agree- 
ment, on  the  1st  day  of  December,  1866,  with  the  said  Central  Ohio 
Railroad  Company,  as  reoi^anized,  for  operating  said  Central  Ohio  Rail- 
road, which  agreement  provided  in  article  first,  '  That  the  said  Baltimore 
and  Ohio  Railroad  Company  should  take  possession  of  the  entire  railroad, 
appurtenances,  and  property  of  every  description  belonging  to  the  said 
Central  Ohio  Railroad  Company  for  twenty  years  from  the  Ist  day  of 
December,  A.  D.  1866  ; '  which  said  article  of  agreement  was,  on  the  13th 
dAy  of  February,  A.  D.  1869,  modified  in  this,  to  wit,  '  That  the  term  and 
possession  of  the  said  Baltimore  and  Ohio  Railroad  Company  to  the 
Central  Ohio  Railroad  and  property  of  the  Central  Ohio  Railroad  Com- 
pany as  reorganized,  shall  be  oontinu^  for  other  periods  of  twenty  years, 
indefinitely,'  &c. 

"  Tlie  plaintiff  further  says :  That  the  said  defendants,  by  virtue  of  the 
articles  of  agreement  referred  to  above,  became  the  lessees  and  owners  of 
the  Central  Ohio  Railroad,  and  operated,  used,  and  controlled  said  road 
from  the  1st  day  of  December,  1866,  to  the  commencement  of  proceed- 
ings herein,  to  wit,  June  21,  1871,  and  are  still  the  lessees  and  operators 
of  said  railroad,  and  that  on  the  —  day  of  July,  A.  D.  1867,  being  then 
and  there  the  lessees  of  said  railroad,  the  said  defendant,  by  an  article  of 
agreement  executed  by  the  town  council  of  Bellaire,  and  of  the  Baltimore 
and  Ohio  and  Central  Ohio  Railroad  Companies  (a  full  copy  of  the  terms 
and  stipulations  of  which  article  of  agreement  is  hereto  attached  as  part 
of  this  answer),  agreed  to  construct  and  build  a  railroad  bridge  over  the 
Ohio  River,  through  First  Street  and  across  Crescent,  Water,  Belmont, 
and  Guernsey  streets,  and  the  intersecting  alleys  in  said  town  of  Bellaire, 
in  said  county  and  state,  for  the  purpose  of  continuing  said  bridge  to  and 
connecting  the  same  with  the  Central  Ohio  Railroad,  and  by  virtue  of 
said  article  of  agreement  did  enter  upon  said  First  Street,  and  the  above 
streets  and  alleys,  and  made  large  excavations,  built  and  constructed  a 
railroad^  bridge  in  front  of  said  lots  in  said  petition  described  (as  will 
more  fully  appear  by  reference  to  the  petition  of  said  plaintiff,  which  is 
here  referred  to  and  made  a  part  of  this  answer). 

^^  Therefore,  and  by  reason  of  the  premises  aforesaid,  the  said  John 
Cary,  plaintiff,  avers  that  the  said  defendant,  the  Baltimore  and  Ohio 
Railroad  Company,  is,  and  was  at  the  time  of  bringing  this  suit,  a  citizen 
of  the  State  of  Ohio,  and  ought  not  to  have  this  suit  removed  into  the 
circuit  court  of  the  United  States,  to  be  held  in  the  Southern  District  of  the 
State  of  Ohio,  as  prayed  for  in  said  petition  of  said  defendant." 

To  this  answer  the  railroad  company  demurred,  and  the  court  overruled 
the  demurrer  and  dismissed  the  petition  for  the  removal  of  the  case,  to  all 
which  the  company  excepted. 

Thereupon  the  company  filed  its  petition  in  error  in  the  district  court, 
to  reverse  the  judgment  of  the  common  pleas  ;  but  that  court  gave  judg- 
ment afiirming  that  of  the  common  pleas,  and  this  petition  in  error  was 
filed  in  the  supreme  court  to  reverse  the  judgments  of  the  courts  below. 

J.  H.  CoUins^  for  plaintiff  in  error. 

i>.  Z>.  21  Cowen^  contra. 


304  THE  AMERICAN  LAW  TIMES  BEPOBTS.       [September,  1877. 

Vol.  IV.]  Baltimore  &  Ohio  Railroad  Co.  v,  Cabt.  [No.  9. 

Day,  J.  The  Baltimore  and  Ohio  Railroad  Company,  a  foreign  corpo- 
ration, having  been  sued  in  the  state  court  by  a  citizen  of  the  state,  sought 
to  remove  the  case  to  the  United  States  court,  under  the  twelfth  section 
of  the  federal  Judiciary  Act  of  1789,  which  provides  that  if  a  suit  be  com- 
menced in  a  state  court  by  a  citizen  of  the  state  against  a  citizen  of  an- 
other state,  when  the  matter  in  dispute  exceeds  five  hundred  dollars,  and 
the  defendant  at  the  time  of  entering  his  appearance  shall  file  a  petition 
for  the  removal  of  the  cause  for  trial  into  the  next  circuit  court  of  the 
United  States,  and  shall  offer  good  and  sufficient  security  for  his  proceed- 
ing therein,  ^'  it  shall  be  the  duty  of  the  state  court  to  accept  such  security, 
and  proceed  no  further  in  the  case." 

It  is  ordained  by  the  Constitution  of  the  United  States  that  the  judicial 
power  of  the  United  States  shall  extend  to  controversies  ^^  between  citizens 
of  different  states ;  "  that  the  la\^sA»f  the  United  States,  made  in  pursu- 
ance of  the  Constitution,  ^^  shall  be  the* supreme  law  of  the  land,  and  that 
the  judges  in  every  state  shall  be  bound  thereby,  anything  in  the  Consti- 
tution or  laws  of  any  state  to  the  contrary  notwithstanding." 

It  is  not  disputed  but  that  the  requisitions  of  the  statute  were  fully  com- 
plied with  to  authorize  the  removal  of  the  case,  if  the  company  was  in  law 
entitled  to  have  the  case  transferred.  But  the  right  of  the  company  to 
have  the  case  removed  to  the  federal  court  is  disputed  on  two  grounds : 
1.  That  the  company  is  a  citizen  of  Ohio ;  2.  If  not  such  citizen,  it  has 
waived  the  right  of  removal. 

1.  The  railroad  company  is  a  corporation,  and  is  sued  by  its  corporate 
name.  A  corporation  is  an  ideal  existence,  created  by  legislative  enact- 
ment, and,  in  general,  it  is  incapable  of  being  a  citizen ;  but,  being  en- 
dowed by  law  with  the  capacity  of  suing  and  of  being  sued,  it  may  become 
a  party  to  suits  in  court ;  and,  inasmuch  as  the  jurisdiction  of  the  federal 
courts  is  made,  in  some  cases,  to  depend  upon  the  citizenship  of  the  par- 
ties litigant,  a  corporation,  in  respect  to  such  jurisdiction,  is  regarded  as  a 
citizen  of  the  state  which  creates  it,  and  this  presumption  is  now  held  by 
the  supreme  court  of  the  United  States  to  be  conclusive.  Railroad  Co.  v. 
Wheeler^  1  Black,  286  ;  Railroad  Co.  v.  Harris^  12  Wall.  66 ;  Railway  v. 
Whitton,  13  Wall.  270. 

The  Baltimore  and  Ohio  Railroad  Company  was  incorporated  by  the 
State  of  Maryland,  and,  therefore,  so  far  as  relates  to  the  jurisdiction  of 
the  federal  courts,  is  a  citizen  of  that  state,  and  being  sued  here  by  a  cit- 
izen of  this  state,  is  entitled  to  have  the  cajse  transferred  to  the  federal 
court,  unless,  as  it  is  claimed,  under  the  facts  of  the  case,  the  company  may 
also  be  regarded  as  a  citizen  of  Ohio. 

If  it  be  assumed  that  a  corporation,  within  the  meaning  of  the  federal 
judiciary  act,  may  be  a  citizen  of  more  than  one  state,  do  the  facts  devel- 
oped by  the  record  in  this  case  warrant  a  conclusion  that  the  company  is 
such  citizen  of  this  state? 

It  is  not  pretended  that  its  existence  as  a  corporation  depends  in  any 
manner  upon  the  legislation  of  this  state  ;  but  the  claim  for  regarding  the 
company  as  a  citizen  of  Ohio  is  based  wholly  upon  the  fact  that  the  com- 
pany has  leased  and  operates  a  railroad  in  this  state,  owned  by  another 
railroad  company,  which  is  a  corporation  created  by  the  State  of  Ohio, 
whose  corporate  existence  and  powers  are  in  nowise  affected  by  the  lease. 
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It  is,  then,  nothing  more  than  the  case  of  a  foreign  corporation  leasing, 
possessing,  and  operating,  in  this  state,  the  property  of  a  domestic  corpo- 
ration, -which  does  not  necessarily  constitute  the  lessee,  though  a  corpora- 
tion, a  citizen  of  Ohio,  for  judicial  purposes,  any  more  than  the  same 
transaction  with  an  individual,  being  and  remaining  a  citizen  of  another 
state,  would  have  that  effect. 

A  corporation  is  never  regarded  as  a  citizen  of  a  state  other  than  that 
to  which  it,  at  least  in  some  measure,  owes  its  being.  If,  therefore,  the 
corporate  existence  of  this  company  in  no  sense  depends  upon  the  laws  of 
Ohio,  it  cannot  be  regarded  as  a  citizen  of  the  state. 

'  It  was  held  by  the  supreme  court  of  this  state  in  State  v.  Sherman^  22 
Ohio  St.  411,  that  a  corporation  of  another  state,  though  by  purchase  law- 
fully vested  with  the  property  and  all  the  franchises  of  a  corporation 
created  by  this  state,  without  a  new  organization  as  a  corporation  of  Ohio, 
does  not  become  an  Ohio  corporation ;  much  less  would  a  foreign  corpora- 
tion be  constituted  an  Ohio  corporation  by  becoming  the  mere  lessee  of 
the  property  of  a  domestic  corporation.  The  Baltimore  and  Ohio  Railroad 
Company  cannot,  therefore,  be  held  to  be  an  Ohio  corporation,  nor,  on  that 
ground,  a  citizen  of  this  state. 

Moreover,  it  has  long  been  the  policy  of  this  state,  as  manifested  by 
both  its  judicial  and  legislative  departments,  to  recognize  and  protect  for* 
eign  corporations,  in  owning  property  and  doing  business  in  this  state, 
under  corporate  powers  derived  from  their  respective  states.  In  State  v. 
Sherman^  before  referred  to,  it  was  held  that  "  under  the  present  laws  of 
Ohio,  foreign  railroad  corporations,  whose  roads  lie  partly  in  this  state,  are 
accorded  the  right  to  own,  operate,  and  maintain  their  roads  in  Ohio,  in 
the  same  manner  as  domestic  railroad  companies." 

That  foreign  corporations,  allowed  to  own  property  and  do  business  in 
Ohio,  are  not  considered  as  citizens  of  the  state  is  evinced  by  legislative 
enactments,  in  some  instances  requiring  them,  as  a  condition  precedent  to 
their  right  to  do  business  in  the  state,  to  waive  their  right,  as  citizens  of 
other  states,  to  remove  cases  brought  against  them  in  the  state  courts  to 
the  federal  courts. 

The  act  authorizing  the  leasing  and  operating  of  railroads  in  this  state 
by  foreign  railroad  corporations  expressly  provides  that  such  leasing  and 
operating  shall  be  regarded  as  a  waiver  of  their  right,  as  citizens  of  other 
states,  to  avail  themselves  of  the  jurisdiction  of  the  federal  courts. 

So  far,  then,  from  regarding  a  foreign  railroad  corporation,  leasing  and 
operating  a  railroad  in  this  state,  as  a  citizen  of  the  state,  the  legislature 
expressly  recognizes  it  to  be  a  citizen  of  another  state,  and  provides  against 
the  exercise  of  its  rights,  as  such  foreign  citizen,  in  this  state. 

After  all,  the  question  of  federal  jurisdiction,  dependent  upon  the  citi- 
zenship of  the  parties,  like  all  questions  relating  to  such  jurisdiction,  must 
be  controlled  by  the  decisions  of  the  federal  court  of  last  resort.  Insur- 
ance Co.  V.  Dunn^  19  Wall.  214;  Insurance  Co.  v.  Morse^  20  Wall.  445. 
In  the  light  of  these  decisions,  we  are  constrained  to  hold  that,  with  refer- 
ence to  the  jurisdiction  of  the  federal  courts,  the  Baltimore  and  Ohio  Rail- 
road Company,  as  a  corporation  of  the  State  of  Maryland,  is  a  citizen  of 
that  state ;  that  as  such  corporation,  it  could  not  migrate,  but  might,  it 
permitted  by  its  charter,  exercise  its  faculties  in  Ohio,  in  accordance  with 
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and  80  far  as  allowed  by  the  laws  of  the  state ;  and  that,  under  the  facts 
of  this  case,  it  cannot  be  regarded  as  a  corporation  or  citizen  of  Ohio. 
JRailroad  Co.  v.  Harris^  12  Wall.  65. 

2.  But  it  is  claimed  that,  if  the  company  is  not  held  to  be  a  citizen  of 
Ohio,  it  must  nevertheless  be  regarded  as  having  waived  its  right,  as  a 
citizen  of  another  state,  to  remove  cases  brought  against  it  in  the  state 
courts  to  those  of  the  United  States. 

This  claim  is  founded  alone  upon  the  concluding  proviso  of  the  twenty- 
fourth  section  of  the  act  providing  for  the  creation  and  regulation  of  in- 
corporated companies,  as  amended  March  19,  1869  (66  Ohio  L.  321), 
which  is  as  follows :  '^  Provided,  further,  that  it  shall  be  regarded  as  one 
of  the  conditions  upon  which  a  railroad  company  of  another  state  may 
lease  or  purchase  a  railroad,  the  whole  or  any  part  of  which  is  in  this 
state,  or  make  any  arrangement  for  operating  the  same  under  the  provi- 
sions of  this  section,  that  such  railroad  company  of  another  state  thereby 
waives  the  right  to  remove  any  case  from  any  of  the  courts  of  this  state 
to  any  of  the  courts  of  the  Uuited  States,  or  to  bring  a  suit  in  any  of  the 
courts  of  the  United  States  against  any  citizen  of  this  state  ;  and  a  viola- 
tion of  such  condition  shall  operate  as  a  forfeiture  of  all  rights  acquired 
under  such  lease,  purchase,  or  arrangement." 

Apart  from  all  considerations  to  the  contrary,  growing  out  of  the  fact 
that  all  the  rights  of  the  Baltimore  and  Ohio  Railroad  Company  were  ac- 
quired by  contract  before  the  enactment  of  this  proviso,  if  it  be  viewed  as 
applicable  to  the  case  before  us,  so  far  as  regards  the  waiver  provided 
for,  it  is  open  to  the  objection  made  to  a  similar  provision,  which  was 
considered  in  the  case  of  the  Assurance  Co,  v.  Pierce^  27  Ohio  St.  155. 
In  that  case  it  was  held  by  this  court,  upon  the  authority  of  the  tribunal 
of  last  resort,  upon  the  question,  that  a  statute  of  Ohio,  which  requires  a 
foreign  insurance  company,  as  a  condition  precedent  to  its  right  to  trans- 
act business  in  the  state,  to  waive  its  right  to  remove  cases  brought 
against  it  in  the  state  courts  to  the  federal  courts,  is,  so  far  as  regards  such 
waiver,  repugnant  to  the  Constitution  and  laws  of  the  United  States,  and 
therefore  void^ 

The  case  of  The  Some  Ins.  Co.  v.  Morse^  20  Wall.  445,  which  was  fol- 
lowed in  that  case,  embraces,  in  the  principles  determined,  all  foreign 
corporations  alike,  and  is  as  clearly  conclusive  of  the  invalidity  of  the 
statutory  waiver  relied  upon  in  this  case,  as  it  was  of  the  invalidity  of  the 
statute  relied  upon  in  that.  We  are,  therefore,  equally  bound  to  follow 
it  in  this  case,  and  must,  for  the  reasons  stated  in  that  case,  hold  the  pro- 
viso in  question  ineffective  as  a  waiver  of  the  right  to  remove  cases  to  the 
federal  courts. 

It  results  that  the  judgment  of  the  district  court  and  that  of  the  com- 
mon pleas  must  be  reversed. 

The  cause  will  be  remanded  to  the  court  of  common  pleas,  to  be  pro- 
ceeded with  according  to  law. 

AsHBURN,  J.,  dissented  from  the  third  point  in  the  syllabus. 

Johnson,  J.  I  am  unable  to  concur  in  the  opinion  announced  in  this 
case. 

The  magnitude  of  the  interests,  both  public  and  private,  affected  by 
the  conclusions  reached,  warrants  me  in  placing  upon  record  the  reasons 
for  this  dissent. 
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The  action  below  was  brought  by  Cary,  a  citizen  of  Ohio,  in  the  court 
of  common  pleas  of  Belmont  County,  to  recover  damages  for  injuries 
to  his  real  estate,  committed  by  the  defendant,  a  corporation  styled  ^^  The 
Baltimore  and  Ohio  Railroad  Company,"  while  that  corporation  was  en- 
gaged in  extending  the  Central  Ohio  Railroad  track  to  connect  the  same 
with  a  bridge  across  the  Ohio  River,  at  Bellaire,  in  said  county. 

The  damages  claimed  exceeded  five  hundred  dollars.  The  defendant 
filed  a  petition  for  a  removal  to  the  circuit  court  of  the  United  States,  on 
the  ground  that  it  is  ^^  a  corporation  created  by  the  laws  of  the  State  of 
Maryland,  and  was  therefore,  at  the  time  the  suit  was  brought,  and  now 
is,  a  citizen  of  the  State  of  Maryland,  and  is  to  be  so  regtoded  for  the  pur- 
poses of  this  petition. 

The  plaintiff's  answer  admits  that  the  Baltimore  and  Ohio  Railroad 
Company  was  originally  created  by  the  laws  of  the  State  of  Maryland,  but 
avers  that  as  to  this  action  it  was  and  is  a  citizen  of  the  State  of  Ohio ; 
that  such  corporation,  under  authority  of  the  laws  of  Ohio,  leased  from 
the  Central  Ohio  Railroad  Company  as  reorganized,  its  road,  with  all  its 
corporate  powers  conferred  by  Ohio  law,  and  as  such  lessee  it  derives  all 
its  powers,  franchises,  and  privileges  from  such  lease,  and  the  laws  of 
Ohio,  under  which  said  road  is  owned  and  operated  by  defendant. 

It  appears  from  the  answer  that  this  lease  is  in  perpetuity,  and  there- 
fore it  is  averred  that  the  defendant  is  the  lessee  and  owner  of  the  road, 
and  as  such  committed  the  grievances  complained  of,  on  the  line  of  the 
Central  Ohio  Railroad,  in  the  State  of  Ohio.  To  this  the  defendant 
demurred.  This  demurrer  presented  the  single  question,  whether,  upon 
the  facts  thus  admitted,  the  defendant  in  this  action  is  to  be  regarded  as 
a  citizen  of  Ohio  or  of  Maryland,  within  the  meaning  of  article  3,  section 
2,  of  the  Constitution  of  the  United  States,  and  of  the  Act  of  1789. 

Is  a  corporation,  originally  created  by  the  State  of  Maryland,  and  sub- 
sequently authorized  by  the  laws  of  Ohio,  to  become  the  lessee  of  an  Ohio 
road,  constructed,  operated,  and  leased  solely  under  Ohio  laws,  which 
confer  on  the  lessees  no  further  or  greater  powers,  franchises,  or  privileges 
than  was  possessed  by  the  lessors,  responsible  as  a  citizen  of  Ohio  for 
acts  committed  within  this  state  in  the  exercise  of  the  powers  and  fran- 
chises conferred  by  such  lease,  where  under  such  laws  it  is  liable  to  be 
served  with  process  within  this  state  ? 

When  narrowed  down,  the  question  resolves  itself  into  this :  What  is 
the  test  of  citizenship  of  a  corporation,  within  the  meaning  of  the  judi- 
ciary article  of  the  Constitution  of  the  United  States  ? 

In  the  case  of  the  Bank  of  Augusta  v.  JEarle^  13  Peters,  512,  it  was 
held :  "  That  the  artificial  person,  or  legal  entity,  known  to  the  common 
law  as  a  corporation,  can  have  no  legal  existence  out  of  the  bounds  of  the 
sovereignty  by  which  it  is  created ;  that  it  exists  only  in  contemplation  of 
law  and  by  force  of  law,  and  where  that  law  ceases  to  operate,  the  cor- 
poration can  have  no  legal  existence.  It  must  dwell  in  the  place  of  crea- 
tion." This  doctrine  has  been  repeatedly  affirmed,  and  especially  in 
Paul  V.  Virginia^  8  Wallace,  168 ;  Lafayette  Insurance  Co.  v.  French, 
18  Howard,  407  ;  Ohio  ^  Mississippi  Railroad  Co.  v.  Wheeler,  1  Black, 
295. 

Long  before  the  case  of  the  Bank  of  Avgusta  v.  Earle,  it  had  been  de- 
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cided  that  a  corporation  was  not  a  citizen,  within  the  meaning  of  this  arti- 
cle of  the  Constitution  of  the  United  States,  unless  the  persons  who  com- 
pose the  corporate  body  were  aU  citizens  of  the  state  wherein  it  exercises 
its  corporate  powers. 

In  such  case  it  was  regarded  as  the  joint  suit  of  the  individuals  acting 
under  the  name  conferred  upon  them,  and  consequently  entitled  to  main- 
tain such  suit  against  the  citizen  of  another  state  in  the  coroorate  name. 
Sope  Insurance  Company  v.  Boardman^  5  Cranch,  57 ;  if,  8.  Bank  v. 
Devaux^  6  Cranch,  61 ;  U,  S.  y.  Planters*  Bank^  9  Wheat.  410 ;  Com- 
mercial Bank  v.  Slocom^  14  Pet.  60. 

In  the  case  of  The  Louisville^  (7.  ^  (7.  It.  It.  Co.  y.  Letson^  2  Howard, 
497,  after  grave  consideration,  it  was  held,  modifying  the  former  ruling, 
that  the  court  would  not  look  to  the  actual  residence  of  the  members  of 
the  corporation,  but  would  presume  they  were  citizens  of  the  same  state, 
in  which  alone  the  corporate  body  has  a  legal  existence,  and  that  a  suit  by 
or  against  a  corporation,  in  its  corporate  name,  must  be  presumed  to  be  a 
suit  by  or  against  citizens  of  the  state  creating  the  corporate  body  ;  and 
that  no  averment  or  evidence  to  the  contrary  is  admissible,  for  the  purpose 
of  withdrawing  the  suit  from  the  jurisdiction  of  a  court  of  the  United 
States. 

In  that  case,  which  was  ably  argued  and  carefully  considered,  it  was 
sought  to  oust  the  federal  court  of  jurisdiction  because  some  of  the  stock- 
holders were  not  citizens  of  the  state  where  the  corporation  existed  and 
was  sued. 

The  syllabus  on  this  point  was  :  '^  A  corporation  created  by,  and  trans- 
acting business  in  a  state,  is  to  be  deemed  an  inhabitant  of  the  state,  capa- 
ble of  being  treated  as  a  citizen,  for  all  the  purposes  of  suing  and  being 
sued,  and  an  averment  of  the  facts  of  its  creation  and  the  place  of  trans- 
acting business  is  sufficient  to  give  the  circuit  courts  jurisdiction." 

In  the  opinion  of  the  court,  it  is  said :  "  A  corporation  created  by  a 
state,  to  perform  its  functions  under  the  authority  of  that  state,  and  only 
suable  there,  though  it  may  have  members  out  of  the  state,  seems  to  us 
to  be  a  person,  though  an  artificial  one,  inhabiting  and  belonging  to  that 
state,  and  therefore  entitled,  for  the  purpose  of  suing  and  being  sued,  to 
be  deemed  a  citizen  of  that  state."  Again  :  ^'  Like  a  citizen  it  makes 
contracts,  and  though  in  regard  to  what  it  may  do  in  some  particulars,  it 
differs  from  a  natural  person,  and  in  this  especially,  the  manner  in  which 
it  can  sue  and  be  sued,  it  is  substantially,  within  the  meaning  of  the  law, 
a  citizen  of  the  state  which  created  it  and  where  its  business  is  done,  for 
all  the  purposes  of  suing  and  being  sued." 

This  subject  again  came  before  the  court  in  Marshall  v.  The  B.  ^  0. 
It.  It.  Co.  16  Howard,  314.  That  was  a  suit  by  a  citizen  of  Virginia,  in 
the  circuit  court  of  Maryland,  against  the  defendant,  as  a  body  incorpo- 
rated by  the  laws  of  Maryland. 

In  that  case  the  court  say  :  '^  The  necessities  and  conveniences  of  trade 
and  business  require  that  such  numerous  associates  and  stockholders  should 
act  by  representation,  and  have  the  faculty  of  contracting,  suing,  and  be- 
ing sued  in  a  fictitious  or  collective  name.  It  is  not  reasonable  that  those 
who  deal  with  such  persons  should  be  deprived  of  valuable  privileges  by 
a  syllogism,  or  rafcher  sophism,  which  deals  subtly  vrith  words  and  names, 
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without  regard  to  the  things  or  persons  they  represent."  .  .  .  .  "  For  all 
the  pai*po8e8  of  acting,  contracting,  and  judicial  remedy,  they  can  speak 
and  act  and  plead  only  through  their  representatives  or  curators." 

**  The^  persons  who  act  under  these  faculties,  and  use  this  corporate* 
name,  may  be  justly  presumed  to  be  resident  in  the  state  which  is  the 
necessary  habitat  of  the  corporation." 

Perhaps  no  case  throws  more  light  on  the  problem  before  us  than  The 
Ohio  ^  jMxBsissippi  It,  JR.  Co.  v.  Wfieeler^  1  Black,  295.  That  was  an 
action  by  the  corporation,  described  as  having  been  "  created  by  the  laws 
of  the  states  of  Indiana  and  Ohio,  and  having  its  principal  place  of  busi- 
ness in  Cincinnati,  in  the  State  of  Ohio,  a  citizen  of  Ohio,"  brought  in 
the  United  States  circuit  court  of  Indiana,  against  the  defendant,  a  citi- 
zen of  Indiana,  who  pleaded  to  the  jurisdiction  on  the  ground  that  the 
defendant  was  also  a  citizen  of  the  same  state,  being  a  body  corporate,  by 
virtue  of  a  law  of  the  State  of  Indiana,  under  which  the  road  was  built 
and  operated.  The  plea  was  sustained,  on  the  ground  that  the  corpora- 
tion was,  in  fact,  a  citizen  of  Indiana.  It  was  held :  That  a  corporation, 
endued  with  capacities  and  faculties  by  the  cooperating  legislation  of  two 
states,  cannot  have  one  and  the  same  legal  being  in  both  states  ;  that  the 
legal  entity  or  person  which  exists  by  force  of  law  can  have  no  existence 
beyond  the  limits  of  the  state  which  gives  it  life  and  power  to  act ;  and 
that  the  corporation  in  Indiana  is  a  separate  and  distinct  body  from  that 
of  the  same  name  in  Ohio,  and  that  ^^  they  cannot  be  joined  in  a  suit  as 
one  and  the  same  plaintiff,  nor  maintain  a  suit  in  that  name  against  a 
citizen  of  Indiana  or  Ohio  in  a  circuit  court  of  the  United  States." 

The  significance  of  this  decision  consists  in  the  holding  that,  although 
this  corporation  was  operating  one  continuous  line  of  railway  in  two  states, 
with  its  principal  office  and  place  of  business  in  Ohio,  yet,  because  it 
owed  its  right  to  build  and  operate  its  road  in  Indiana  to  the  legislation 
of  that  state,  it  was,  in  fact,  for  the  purposes  of  citizenship,  two  distinct 
corporations,  one  a  citizen  of  that  state,  the  other  of  Ohio,  and  could  sue 
m  neither  state  in  the  courts  of  the  United  States.  In  legal  effect,  it  was 
two  corporations  uniting  as  one  plaintiff,  the  one  being  a  citizen  of  In- 
diana, the  other  of  Ohio. 

Insurance  Company  v.  Francis^  11  Wall.  416,  presented  this  question, 
upon  this  state  of  facts :  The  Germania  Fire  Insurance  Company,  which 
was  incorporated  by  and  had  its  head  office  in  New  York,  established  an 
agency  in  Aberdeen,  Mississippi,  and  the  averment  was,  "  a  corporation 
of  New  York,  located  in  Aberdeen,  and  doing  business  there."  The  court 
held  that  this  allegation  was,  in  legal  effect,  that  the  company  was  a 
citizen  of  New  York,  following  the  cases  of  0.  ^  M.  M.  R.  Co.  v.  Wheeler^ 
and  Louisville  R.  R.  Co.  v.  lAtson^  adding,  as  the  reason :  ^'  Because  a 
corporation  can  have  no  legal  existence  outside  of  the  sovereignty  which 
created  it.     Its  place  of  residence  is  there,  and  nowhere  else." 

The  next  case  in  order  is  that  of  The  B.  ^  0.  R.  R.  Co.  v.  Harris^  12 
How.  65,  which  was  twice  argued.  The  company  had  a  charter  from  the 
State  of  Maryland,  to  build  and  operate  a  road  from  Baltimore  to  the 
Ohio  River,  and  from  the  same  point,  by  subsequent  grant,  to  run  a 
branch  to  the  District  of  Columbia. 

Subsequently,  the  State  of  Virginia  granted  to  that  corporation  the 
same  rights  in  that  state  as  it  had  in  Maryland. 
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Congress  also  authorized  the  company  to  extend  its  branch  into  the 
District  of  Columbia.  The  question  was,  whether  the  corporation  could 
be  sued  in  the  courts  of  the  District  of  Columbia  for  injuries  received  as 
*a  passenger  on  the  road  in  the  State  of  Virginia.  The  office  of  the  cor- 
poration, where  its  board  met  and  transacted  business,  was  in  Baltimore. 
The  writ  was  served  on  the  president  of  the  company,  within  the  district. 
The  jurisdiction  of  the  court  was  limited  to  ^^  inhabitants  of  the  district, 
or  persons  found  within  the  district." 

It  was  claimed  by  the  company,  on  the  authority  of  The  0.  ^  M.  JR, 
JR.  Co.  v.  Wheeler^  that,  as  a  corporation  of  Maryland,  it  was  not  an 
inhabitant  of  the  District  of  Columbia ;  but  it  was  held :  That  the  acts 
of  Congress,  and  of  the  State  of  Virginia,  were  in  the  nature  of  enabling 
acts,  and  not,  as  in  the  Wheeler  case,  acts  creating  new  corporations,  when 
the  unity  of  the  road  was  unchanged  in  name,  locality,  election,  and  power 
of  officers,  mode  of  declaring  dividends,  and  doing  all  its  business,  and 
that,  in  such  case,  no  new  corporation  was  created,  and  that  in  view  of 
such  unity,  it  was  liable  as  an  inhabitant  of  the  District  of  Columbia. 

The  same  question  that  arose  in  the  Wheeler  case  was  again  before  the 
court  in  Railway  v.  WhiUen^  13  Wall.  270.  That  was  an  action  against 
the  Chicago  and  Northwestern  Railway  Company,  brought  in  one  of  the 
state  courts  of  Wisconsin,  to  recover  over  $500.  After  service,  the  plain- 
tiff, who  was  a  citizen  of  Illinois,  moved  for  a  transfer  to  the  circuit 
court  of  the  United  States  for  the  District  of  Wisconsin.  The  motion 
was  resisted  on  the  ground  that  the  defendant  was  a  corporation  eristing 
under  the  laws  of  Illinois,  Wisconsin,  and  Michigan,  and  its  line  of  rail- 
way was  located  and  operated  in  each  of  those  states  ;  that  its  entire  line 
of  railway  was  managed  and  controlled  by  a  single  corporation  ;  that  all 
its  powers  and  franchises  were  exercised,  and  its  affairs  managed  and  con- 
trolled, by  one  board  of  directors  and  officers  ;  that  its  principal  office  and 
place  of  business  was  at  the  city  of  Chicago  in  Illinois ;  and  that  there  was 
no  office  for  the  control  or  management  of  the  general  business  and  affairs 
of  the  corporation  in  Wisconsin. 

The  grounds  for  the  motion  were  that  the  plaintiff  was  a  citizen  of 
Illinois,  and  the  defendant  was  a  citizen  of  Wisconsin.  The  company  re- 
sisted the  removal  on  the  ground  that  it  was  a  corporation  by  the  laws  of 
Illinois,  Wisconsin,  and  Michigan,  with  its  board  of  officers  and  head- 
quarters at  Chicago,  and  with  no  office  for  the  management  of  its  corpo- 
rate business  in  the  latter  state.  It  was  held,  upon  this  state  of  facts, 
that  the  corporation  being  sued  in  Wisconsin,  it  could  only  be  brought 
into  court  as  a  citizen  of  that  state,  whatever  its  citizenship  was  else- 
where. 

The  language  of  the  court  was :  ^^  The  plaintiff  is  a  citizen  of  the  State 
of  Illinois,  and  the  defendant  is  a  corporation  created  under  the  laws  of 
Wisconsin.  Although  a  corporation,  being  an  artificial  body  created  by 
legislative  power,  is  not  a  citizen  within  several  provisions  of  the  Consti- 
tution ;  yet  it  has  been  held,  and  that  must  now  be  regarded  as  settled 
law,  that  where  rights  of  action  are  to  be  enforced,  it  will  be  considered  as 
a  citizen  of  the  state  where  it  was  created,  within  the  clause  extending  the 
judicial  power  of  the  United  States  to  controversies  between  citizens  of 
different  states.     The  defendant  therefore  must  be  regarded,  for  the  pur- 
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j>08es  of  this  action,  as  a  citizen  of  Wisconsin.  But  it  is  said,  and  here  the 
objection  to  the  jurisdiction  arises,  that  the  defendant  is  also  a  corporation 
under  the  laws  of  Illinois,  and  therefore  is  also  a  citizen  of  the  same  state 
with  the  plaintiff.  The  answer  to  this  proposition  is  obvious.  In  Wiscon- 
sin, the  laws  of  Illinois  have  no  operation.  The  defendant  is  a  corporation, 
and  as  such  a  citizen  of  Wisconsin  by  the  laws  of  that  state.  Being  there 
sued,  it  can  only  be  brought  into  court  as  a  citizen  of  that  state,  whatever 
its  statits  or  citizenship  may  be  elsewhere."     18  Wall.  283. 

Referring  to  the  case  of  the  0,  ^  M,  R,  R.  Co.  v.  Wheeler^  the  court 
says,  that  neither  state  could  confer  on  the  company  corporate  existence  in 
the  others,  nor  add  to  or  diminish  the  powers  then  exercised,  and  although 
composed  of  and  representing  under  the  corporate  name  the  same  natural 
persons,  yet  its  legal  entity,  which  existed  by  force  of  law,  could  have  no 
legal  existence  beyond  the  state  which  brought  it  into  life,  and  endowed  it 
with  its  faculties  and  powers. 

Here  was  a  corporation  with  a  continuous  line  of  road  and  principal 
office,  where  all  its  corporate  powers  were  exercised  in  one  state,  but  owing 
its  right  to  operate  the  road  to  the  legislation  of  several  states  through 
which  it  passed,  held  to  be  a  citizen  of  any  one  of  such  states  where,  by 
the  law  authorizing  it  to  do  so,  it  could  be  sued.  In  Lafayette  v.  French^ 
18  How.  404,  it  was  held  that  a  state  could  impose  on  a  foreign  corpora- 
tion, as  a  condition  to  its  doing  business  in  such  state,  that  it  should  be 
liable  to  be  sued  therein ;  and  the  court  say,  ^'  being  sued  there,  it  can 
only  be  brought  into  coui-t  as  a  citizen  of  that  state,  whatever  its  statu9 
elsewhere."  We  think  this  case  is  decisive  of  the  one  at  bar.  In  both 
cases,  the  court  looks  to  the  state  which  endowed  the  corporation  with  its 
faculties  and  powers  and  where  it  may  be  sued,  to  determine  its  citizenship 
regardless  of  its  %tatu9  elsewhere. 

In  The  B.  ^  0.  R.  R.  Co.  v.  Q-allahur,  12  Gratt.  656,  it  was  held  that 
the  Baltimore  and  Ohio  Railroad  Company  was  a  Virginia  corporation  by 
virtue  of  the  legislation  of  that  state,  wherein  it  was  provided  (after  recit- 
ing the  charter  of  the  company  as  enacted  by  the  State  of  Maryland),  that 
the  corporation  thus  created  should  have  all  the  rights  and  be  subject  to 
all  the  obligations  in  Virginia,  as  conferred  or  imposed  on  the  company  in 
the  State  of  Maryland. 

So,  in  Maryland  v.  The  Northern  Central  R.  R.  Co.  18  Md.  193,  it  was 
held  that  a  corporation  owing  its  existence  in  part  to  the  State  of  Mary- 
land, and  in  part  to  the  State  of  Pennsylvania,  formed  by  the  consolida- 
tion of  corporations  existing  by  separate  acts  of  those  states,  and  exercis- 
ing its  franchises  and  owning  and  operating  its  line  of  road  in  each  state, 
must,  for  the  purposes  of  justice,  be  regarded  in  the  courts  of  each  state 
from  which  it  derives  its  being  as  a  domestic  corporation  to  the  extent  of 
the  state  in  which  it  acts,  and  as  a  foreign  corporation  as  to  the  other 
sources  of  its  existence. 

Whe^e  there  was  one  corporation,  owning  and  operating  a  continuous 
line  of  railway  through  two  states,  formed  by  uniting  two  distinct  corpo- 
rations, one  created  by  each  state,  and  both  united  by  the  acts  of  the  two 
states,  it  was  held  that  this  constituted  it  a  domestic  corporation  of  each 
of  the  states.     Sprague  v.  The  H.  P.  ^  F.  R.  R.  Co.  SRI.  233. 

In  G-oshom  y*  Supervisors^  1  West  Va.  308,  the  Hempfield  Railroad 

VOL.  rv.  26 


402  THE  AMERICAN  LAW  TIACES  REPORTS.       [September,  1877. 

Vol.  IV.]  Baltimore  &  Ohio  Railboad  Co.  v.  Cary.  [No.  9. 

Co.  was  incorporated  by  Pennsylvania  to  build  a  road  from  Greensburg,  in 
that  state,  to  the  boundary  line  ;  and  the  State  of  Virginia  afterward  au- 
thorized it  to  extend  its  road  to  Wheeling,  in  the  latter  state. 

It  was  held  that  the  act  of  Virginia  conferred  on  the  Hempfield  com- 
pany such  rights  and  privileges  as  to  make  it  a  Virginia  corporation.  It 
is  said  no  particular  or  precise  form  of  words  is  necessary  to  the  creation 
of  a  corporation,  but  it  may  result  from  implication  and  intendment. 

It  is  laid  down  in  the  text-books  that  no  particular  form  of  words  is  es- 
sential to  create  or  confer  corporate  power.  Any  language,  clearly  mani- 
festing the  legislative  intent,  whether  in  general  terms  or  by  special  en- 
actment is  sufficient.     Angel  &  Ames  on  Corp. 

It  is  also  now  well  settled,  that  the  lease  of  the  franchises  and  property 
of  one  railroad  corporation  by  another  in  Ohio  does  not  confer  on  the  lessee 
powers  not  possessed  by  the  lessor. 

This  question  was  directly  before  the  supreme  court  in  Campbell  y,M.  ^ 
a  B.  B.  Co.  23  Ohio  St.  168.  There  the  M.  &  0.  R.  R.  Co.,  which  had 
been  constructed  under  a  special  charter  granted  in  1845,  had,  under  sec- 
tion twenty-four  of  the  general  corporation  law  of  May  1,  1852  (which  is 
the  same  law  under  which  the  present  lease  was  made),  purchased  the 
Scioto  and  Hocking  Valley  Railroad,  which  had  been  constructed  under 
the  law  of  1848.  The  vendee  claimed  the  right  to  operate  the  road  under 
its  own  charter,  and  not  under  the  charter  of  the  vendor. 

The  question  before  the  court  was,  whether  the  purchased  road  was  gov- 
erned, as  to  rates  for  transportation,  by  the  law  under  which  it  was  built, 
the  Act  of  1848,  or  by  the  law  governing  the  M.  &  C.  R.  R. 

The  twenty-fourth  section  provides  for  leasing  as  well  as  purchasing^ 
and  the  same  rules  must  be  applicable  to  both.  It  is  said:  '^  As  the  power 
of  the  purchasing  company  to  receive  tolls,  as  conferred  by  its  own  charter, 
is  limited  to  roads  constructed  under  its  charter,  it  must  be  inferred  that 
the  legislature  intended  the  purchasing  company  to  succeed  to  the  powers 

and  privileges  of  the  vending  company,  and  to  none  other That 

by  a  sale  of  the  road  no  greater  rights  therein  can  pass  to  the  vendee  than 
were  owned  by  the  vendor." 

The  same  is  equally  true  as  between  lessor  and  lessee  under  the  same 
statute. 

This  question,  as  between  lessor  and  lessee,  was  decided  in  The  Penn, 
B.  B.  Co.  V.  Sly^  65  Penn.  St.  205,  where  it  was  held,  that  the  Pennsyl- 
vania R.  R.  Co.  leasing  the  road  of  the  Philadelphia  and  Erie  Railroad 
Co.,  with  all  their  rights,  powers,  and  privileges,  was  not  subject  to  the 
charges  fixed  by  its  own  charter,  but  to  the  regulation  in  the  charter  of 
its  lessors.  It  is  said :  ^^  By  a  lease  a  corporation  as  well  as  a  natural 
person  would  succeed  to  all  the  rights  and  be  subject  to  all  the  limitations 
imposed  on  the  lessor,"  and  that  '^  the  lessee  is  the  assignee,  for  a  term 
or  period,  of  the  lessor,  and  is  his  bailiff  to  hold  possession  for  him." 
^^  The  legislature,  by  authorizing  another  corporation  to  take  such  lease, 
have,  by  necessary  implication,  conferred  them." 

Both  reason  and  authority  establish  the  proposition  that  the  vendor 
or  lessee  of  a  railroad  derives  all  its  powers  and  franchises  to  operate  the 
road  from  the  charter  and  legislative  provisions  conferred  on  the  vendor 
or  lessor. 


September,  1877.]         THE  AMERICAN  LAW  TIMES  REPORTS.  403 

Vol.  IV.]  Baltimore  A  Ohio  Railroad  Co.  v.  Cart.  [No.  9. 

The  B.  &  O.  R.  R.  Co.  derives  all  its  powers  to  lease  and  operate  this 
road  from  the  State  of  Ohio.  Its  Maryland  charter  was  inoperative  here. 
It  can  do  no  act  as  a  corporation  except  such  as  the  Central  O.  R.  R.  Co. 
was  authorized  to  do. 

From  a  careful  analysis  of  the  foregoing  cases,  the  following  rules  are 
deducible :  — 

1.  That  a  corporation  created  by  the  laws  of  a  given  state,  as  a  legal 
entity,  can  have  no  legal  existence  outside  of  that  state  ;  and  that  if  the 
state  of  its  creation  permits  or  authorizes  it  to  transact  any  of  its  corpo- 
rate business  outside  of  such  state,  it  can  only  exercise  such  extra-territo- 
rial powera  by  the  license  or  permission  of  other  states,  or  under  principles 
of  comity  between  states. 

2.  That  where  such  a  corporation,  deriving  all  its  corporate  power  to 
act  from  the  state  of  its  creation,  exercises  these  granted  powers  in  other 
states,  it  is  conclusively  presumed  to  be  a  citizen  of  the  state  of  its  crea- 
tion for  the  purposes  of  determining  the  jurisdiction  of  the  United 
States. 

8.  But  where  a  corporation,  as  for  instance  a  railroad  company,  created 
by  the  separate  but  concurrent  acts  of  two  or  more  states,  and  by  each  is 
authorized  to  construct  a  road  in  each  state,  making  together  one  contin- 
uous line  of  road,  all  operated  by  one  corporation,  with  one  board  of  oflB- 
cers,  and  one  place  of  business  in  one  of  such  states  ;  it  is  nevertheless  a 
citizen  of  each  of  the  states  granting  it  such  powers,  and  in  which  it  may 
be  served. 

4.  So,  where  existing  corporations  of  different  states,  owning  and  oper- 
ating roads  in  their  respective  states,  are  authorized  by  their  respective 
states  to  consolidate  and  form  one  company,  the  latter  takes  the  place  of 
each  original  company,  and  is,  as  to  that  part  of  the  road  and  business  in 
any  one  of  the  states,  a  citizen  of  that  stieite,  whatever  may  be  its  stattia 
in  the  other  state  or  states. 

That  where  the  matter  in  controversy  is  the  result  of  the  exercise  of  its 
franchises  in  any  one  of  such  states,  it  is  an  inhabitant  and  citizen  of  that 
state  if  by  the  law  of  that  state  it  can  be  served  there. 

5.  Where  a  corporation  originally  created  by  one  state,  with  authority 
to  construct  and  operate  a  road  therein,  is  authorized  by  another  state  to 
extend  its  road  through  the  latter  state,  or  to  purchase  or  lease  such  a 
road  already  constructed,  it  thereby  becomes  a  corporation  of  such  latter 
state,  as  to  all  exercise  of  corporate  powers  therein.  Its  powers  and 
franchises  are  measured  by  the  laws  of  the  state  wherein  it  exercises  its 
functions,  and  not  by  those  of  the  state  of  its  original  creation. 

6.  Apply  these  principles  to  the  case  at  bar.  The  lessee  succeeds  only 
to  the  powers  and  franchises  of  the  lessor,  and  is  subject  to  the  same 
liabilities.  All  these  are  derived  from  the  laws  governing  the  Central 
Ohio  Railroad  Company  as  reorganized.  By  the  lease  they  were  trans- 
ferred to  the  Baltimore  and  Ohio  Railroad  Company.  It  was  thus  clothed 
with  authority  to  own  and  operate  a  road  in  Ohio.  It  conferred  on  a 
corporation,  originally  created  by  the  State  of  Maryland,  the  right  to  be  a 
corporation  in  Ohio. 

In  legal  effect,  it  was  an  authority  to  an  existing  foreign  corporation  to 
become  an  Ohio  corporation,  and  enjoy  the  corporate  powers  Conferred 
on  the  Central  Ohio  Railroad  Company. 
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It  was  a  legislative  authority  for  a  foreign  corporation  to  become  an 
Ohio  corporation  by  lease  or  purchase  from  a  domestic  corporation  its 
charter  and  property,  with  all  its  powers,  immunities,  and  privileges.  The 
lessee  became  the  bailiffs  of  the  lessor  for  part  of  the  term  of  the  lessor, 
and  therefore  stands  in  his  stead.     Co.  Lit.  239  6,  note  2. 

The  legislature  adopts  a  corporation  of  another  state,  so  far  as  to  per- 
mit it  to  take  the  place  of  one  created  by  Ohio  law.  Instead  of  requiring 
the  stockholders  of  the  Maryland  corporation  to  take  out  a  certificate  and 
become  a  de  Jure  corporation  under  our  statute,  it  permits  a  corporation 
already  formed  to  dispense  with  this  step  in  the  creation  of  a  domestic 
corporation  to  become  such  under  its  existing  name. 

It  is  claimed  that  the  case  of  Ohio  ex  rel,  v.  Sherman^  22  Ohio  St.  411, 
is  in  conflict  with  the  conclusion  here  reached,  but  a  careful  examination 
of  the  issue  there  presented  will  show  that  such  is  not  the  fact. 

There  the  question  was  by  what  authority  certain  persons  were  assum* 
ing  to  act  as  directors  of  the  Pittsburg,  Ft.  Wayne,  and  Chicago  Mail- 
way  Company,  ^hich  was  the  owner  of  and  operating  a  road  through  the 
state.  That  company  was  the  vendee  or  grantee  of  the  road  and  fran- 
chises of  the  Pittsburg,  Ft.  Wayne,  and  Chicago  Railroad  Company, 
which  had  been  formed  by  the  consolidation  of  distinct  companies  and 
roads  existing  by  the  laws  of  Pennsylvania,  Ohio,  Indiana,  and  Illinois. 
The  road,  while  owned  by  the  consolidated  company,  was  sold  by  order 
of  court,  and  passed  to  the  Pittsburg,  Ft.  Wayne,  and  Chicago  Railtoay 
Company. 

The  inquiry  was  based  on  the  expressed  assumption  that  the  consoli- 
dated company  was  an  Ohio  corporation^  and  the  real  question  was,  did  the 
conveyance  pass  to  the  railway  company  its  right  to  be  an  Ohio  corpora- 
tion ?  The  court  held  that  this  deed  of  conveyance,  made  under  the  Act 
of  1868  to  this  Pennsylvania  corporation,  did  not  transfer  the  right  of 
the  Pittsburg,  Ft.  Wayne,  and  Chicago  Railroad  Company,  an  Ohio  cor- 
poration, to  be  an  Ohio  corporation,  because  the  law  of  1863  did  not  pro- 
vide for  the  individual  liability  of  its  members. 

But  for  this  it  is  implied,  though  not  expressed,  that  this  is  the  only 
reason  why  it  is  not  a  legal  corporation  of  Ohio.  The  whole  reasoning  of 
the  court  rests  upon  this  ground.  It  is  held  that  the  transfer  of  the  fran- 
chises to  be  a  corporation  under  the  Ohio  law  was  in  legal  effect  a  sur- 
render of  the  old  charter  and  taking  out  a  new,  similar  to  the  grantee ; 
but  as  such  grant  of  this  new  charter  could  not  be  made,  except  incum- 
bered with  the  individual  liability  imposed  by  the  Constitution  of  Ohio, 
and  as  this  was  not  done,  the  grantee  was  not  a  ^^  legal  Ohio  corpora- 
tion." 

But  for  this  constitutional  provision  there  can  scarcely  be  a  doubt  the 
court  would  have  held  that  this  transfer  of  the  franchise  and  property  of 
the  Pittsburg,  Ft.  Wayne,  and  Chicago  Railroad  Company  to  the  Pitts- 
burg, Ft.  Wayne,  and  Chicago  Railway  Company,  under  Ohio  laws, 
made  the  vendee  an  Ohio  corporation,  as  was  held  in  the  numerous  cases 
cited. 

There,  the  real  question  was,  whether,  by  the  deed  of  conveyance, 
under  the  Act  of  1863,  the  vendees  became  an  Ohio  corporation.  The 
answer  is*  in  the  negative  for  the  resuson  stated,  and  not  because,  upon  com- 
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mon  law  principles,  it  was  not  competent  for  the  legislature,  in  the  ab- 
sence of  the  constitutional  provision,  to  authorize  such  transfer. 

In  the  case  at  bar,  the  question  of  individual  liability  is  wholly  imma- 
terial to  the  question  at  bar. 

Here,  the  sole  question  is,  whether  the  defendant,  within  the  meaning 
of  the  Constitution  of  the  United  States,  is  in  fact  a  citizen  of  Ohio. 

This  does  not  depend  on  individual  liability  clauses,  or  absence  of 
them,  in  state  constitutions,  but  on  the  meaning  of  the  word  citizen  as 
found  in  the  judiciary  article  of  the  Constitution  of  the  United  States. 
Upon  the  facts  stated,  there  can  be  no  doubt  that,  under  the  rules  laid 
down  in  0.  ^  M.  R,  R.  Oo.  v.  Wheeler^  and  in  Railway  v.  Whitten^  and  the 
numerous  other  cases  cited,  the  Pittsburg,  Ft.  Wayne,  and  Chicago  Rail- 
way Company  was  in  fact  a  citizen  of  each  of  the  states  through  which  its 
road  runs,  and  from  which  it  has  derived  its  corporate  powers  within  such 
state.  And  upon  the  question  of  jurisdiction  of  the  federal  courts,  this 
corporation  is  in  fact  an  inhabitant  and  citizen  of  each  of  such  states,  al- 
though, under  the  peculiar  provisions  of  the  Constitution  of  Ohio,  it  is  not 
de  jure  a  domestic  corporation. 

Again,  it  is  said  the  decision  of  this  court,  in  Pa%senger  Ass^n  Co,  v. 
Pierce^  27  Ohio  St.  155,  controls  this  case.  That  case  follows  that  of 
Insurance  Co.  v.  Morse,  20  How.  (U.  S.)  455. 

Both  these  cases  turn  on  the  validity  of  an  act  of  a  state  requiring  a 
foreign  corporation  to  waive  its  right,  as  a  citizen  of  another  state,  to  re- 
move a  case  to  the  federal  courts. 

In  both,  the  foreign  citizenship  is  admitted,  and  the  right  of  a  state  to 
exact  a  waiver  of  such  citizenship  was  the  only  point. 

Here  the  foreign  citizenship  is  denied,  and  the  claim  is  made  that  it  is 
a  domestic  citizen.  The  question  of  waiver  does  not  arise  upon  the  rec- 
ord in  the  case  before  us. 

Again,  those  cases  were  unlike  this.  They  were  all  cases  of  foreign 
corporations,  exercising  in  other  states,  through  courtesy  or  by  legisla- 
tive permission,  the  powers  and  franchises  conferred  by  the  state  of  their 
creation.  They  derived  none  of  their  corporate  franchises  from  the  state 
where  doing  business,  but  acted  entirely  under  their  home  charters,  while 
in  this  case  they  derive  none  of  their  powers  from  their  home  charters, 
but  all  from  the  state  where  the  business  is  done. 

But  for  that  provision  of  our  Constitution  as  to  the  individual  liability 
of  stockholders,  there  can  be  no  doubt  that  the  plaintiff  in  error  became  a 
de  jure  as  well  zs  a  de  facto  domestic  corporation,  subject  to  the  sov- 
ereign control  of  the  state  as  fully  as  the  lessor  corporation.  It  assented 
to  the  legislation  authorizing  it  to  have  and  operate  the  road  under  its 
Ohio  charter.  By  this  legislation  a  condition  was  imposed  that  it  might 
be  sued  in  Ohio.  It  thus,  to  all  intents,  became  de  facto^  if  not  de  jure^ 
an  Ohio  corporation  —  a  citizen  of  Ohio  —  as  fully  as  if  the  stockholders 
of  this  Maryland  corporation  had  taken  out  an  Ohio  charter.  For  these 
reasons  the  judgment  of  the  common  pleas  and  district  court  should  have 
been  affirmed. 
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CmOUIT   COURT   OF   THE  UNITED   STATES    FOB  THE    DIS- 
TRICT  OF   LOUISIANA. 

[April,  1877.] 

admiralty. — maritime  lien.  —  materials  furnished  in  home 
port.  —  mortgage.  —  registry.  —  notice.  —  wages  of  watch- 
man.—  insurance,  etc. 

THE  JOHN  T.  MOORE. 

1.  Under  the  local  law  of  Louisiana  claims  for  materials  and  supplies  furnished  a  ressel 
in  her  home  port  are  a  Uen  on  the  vessel  if  recorded  in  the  proper  parish.  Without 
such  registry  they  have  no  privilege  or  priority  over  subsequent  mortgages  recorded 
by  authority  of  the  act  of  Congress,  or  claims  of  later  date  recorded  by  authority  of 
the  state  law. 

2.  Claims  for  materials  and  supplies  furnished  in  the  home  port,  even  if  duly  recorded, 
are  postponed  to  maritime  liens. 

8.  The  registry  of  a  mortgage  on  a  vessel,  to  be  effectual,  must  be  made  in  the  custom 
house  of  her  home  port. 

4.  Where  the  mortgagee  of  a  mortjijage  on  a  vessel,  which  was  recorded  in  the  proper 
custom  house,  had  notice  of  a  prior  unrecorded  mortgage,  his  mortgage  was  postponed 
to  the  unrecorded  mortgage. 

5.  Where  A.  had  an  unrecorded  mortgage  on  a  vessel,  and  B.  had  a  mortgage  on  the 
same  vessel  of  later  date,  duly  recorded  under  the  act  of  Congress,  but  had  actual 
notice  of  the  mortgage  of  A.,  and  C.  had  a  lien  by  virtue  of  the  registry  of  his  claim 
under  the  state  law,  subsequent  in  date  to  the  mortgages  of  both  A.  and  B.,  but  C. 
had  no  notice  of  the  mortgage  of  A.,  and  the  claim  of  either  A.  or  B.  was  sufficient  to 
absorb  all  the  proceeds  of  tne  sale  of  the  vessel :  Held,  that  said  proceeds  should  be 
first  applied  to  the  mortgage  of  A. 

6.  The  fact  that  a  mortgage  on  a  vessel  has  not  been  acknowled^d  before  a  notary 
public,  or  other  officer  authorized  to  take  acknowledgment  of  deeds,  precludes  its 
registry,  but  does  not  render  it  void  as  against  the  mortgagor,  nor  postpone  it  to  the 
recorded  mortgage  of  a  subsequent  mortgagee  who  had  notice  of  such  unrecorded 
mortgage. 

7.  The  wages  of  a  watchman  employed  on  a  vessel  while  lying-up  in  port  are  not  a 
maritime  lien. 

8.  There  is  no  maritime  lien  for  the  premium  due  on  a  policy  of  insurance  taken  on  a 
vessel  by  her  owners. 

.  * 

The  judge  of  the  United  States  district  court,  in  which  this  cause  was 
pending,  having  been  of  counsel  for  one  of  the  parties,  the  cause  was 
transferred  into  this  .court  by  yirtue  of  the  provisions  of  section  601  Re- 
vised Statutes. 

The  steamboat  John  T.  Moore,  whose  home  port  was  New  Orleans,  was 
libelled  in  the  United  States  district  court  for  the  District  of  Louisiana, 
by  A.  M.  Simonds  and  others,  was  seized  and  sold,  and  the  proceeds  of 
sale,  amounting  to  $24,000,  paid  into  the  registry  of  the  court. 

The  case  was  referred  to  J.  Ward  Gurley  as  master,  to  report  a  tableau 
of  distribution  of  the  proceeds  of  the  sale  of  the  boat.  He  made  a  report 
by  which  he  allowed  as  mariner's  wages  the  sum  of  $3,150.97,  and  as 
costs  $2,190.15,  leaving  a  balance  of  $18,658.88. 

The  master  then  reported  that  there  was  due  to  various  persons  who 
had  furnished  supplies,  materials,  and  repairs  to  the  steamer  in  her  home 


September,  1877.]         THE  AMERICAN  LAW  TIMES  REPORTS.  407 

Vol.  IV.]  The  John  T.  Moors.  [No.  9. 

port.  New  Orleans,  the  sum  of  $32,251.45,  which  was  more  than  suffi- 
cient to  absorb  the  sum  remaining  in  the  registry  of  the  court  after  the 
payment  of  the  mariner's  wages  and  costs. 

He  reported  these  claims  as  a  first  lien  next  after  the  costs  and  mar- 
iner*8  wages  upon  the  fund  remaining  in  the  registry. 

Swift's  Iron  &  Steel  Works  of  Cincinnati,  Ohio,  and  Dennis  Long 
of  Louisville,  Kentucky,  claimed  the  said  residue  of  the  proceeds  of  the 
sale,  by  virtue  of  a  mortgage  executed  to  them  jointly  upon  the  steamer, 
dated  January  27,  1871,  and  recorded  in  the  custom  house  at  Cincinnati 
on  February  8,  1871,  whereby  the  sum  of  $21,902.98  was  secured  to 
Swift's  Iron  &  Steel  Works,  and  the  sum  of  $9,206.52  was  secured  to 
Dennis  Long.  These  debts  were  contracted  for  work  done  and  materials 
supplied  in  the  construction  of  the  boat. 

The  commercial  firm  of  John  T.  Moore  &  Co.  of  New  Orleans  claimed 
to  be  first  paid  out  of  the  fund  remaining  in  the  registry  of  the  court  next 
after  the  payment  of  seamen's  wages  and  costs,  by  virtue  of  a  mortgage 
npon  the  boat,  executed  to  secure  to  them  the  sum  of  $14,669.22,  dated 
January  3,  1872,  and  recorded  in  the  United  States  custom  house  at  New 
Orleans  on  January  4,  1872. 

The  commercial  firm  of  W.  G.  Coyle  &  Co.  of  New  Orleans  claimed  to 
be  paid  out.  of  said  proceeds  so  remaining  in  the  registry,  by  virtue  of  a 
claim  for  $4,032.73  for  supplies  furnished  said  boat  in  her  home  port,  and 
recorded  in  the  office  of  the  recorder  pf  mortgages  for  the  parish  of 
Orleans  on  January  9,  1874. 

Exceptions  were  taken  to  the  report  of  the  master  by  the  several  claim- 
ants of  the  fund,  and  upon  these  exceptions  the  cause  was  heard. 

Mr.  M.  M,  Cohen  appeared  for  certain  mariners  whose  wages  had  been 
rejected  by  the  master. 

Mr.  B.  Egan^  for  the  furnishers  of  materials,  supplies,  and  repairs. 

Mr.  R.  De  Qray^  for  Swift's  Iron  &  Steel  Works  and  Dennis  Long. 

Mr.  C.  B,  Singleton^  for  John  T.  Moore  &  Co. 

Mr.  James  Mc  Connelly  for  W.  G.  Coyle  &  Co. 

Woods,  Circuit  Judge.  It  is  conceded  that  the  $24,000,  the  proceeds 
of  the  sale  of  the  John  T.  Moore,  is  first  subject  to  the  payment  of  the 
costs  and  seamen's  wages,  amounting  as  reported  by  the  master  to  the 
sum  of  $5,341.12.  The  residue  $18,658.88  is  insufficient  to  pay  all  the 
claims  preferred  against  it.  It  therefore  becomes  necessary  to  decide 
what  claims  are  entitled  to  precedence. 

The  first  contest  is  between  the  claims  for  supplies,  materials,  and 
repairs  furnished  the  boat  in  her  home  port,  atid  the  mortgages  (above 
mentioned)  to  Swift's  Iron  &  Steel  Works  and  Dennis  Long,  and  to 
John  T.  Moore  &  Co.,  and  the  recorded  claims  of  W.  G.  Coyle  &  Co. 

The  claims  for  materials  and  supplies  furnished,  and  repairs  done  in  the 
home  port,  cannot  take  precedence  over  the  mortgage  of  John  T.  Moore 
&  Co.,  and  the  recorded  claims  of  Wm.  G.  Coyle  &  Co.,  for  the  supplies, 
&c.,  were  furnished  in  the  home  port  of  the  boat,  and  the  claims  therefor 
were  not  recorded  under  the  state  law  so  as  to  acquire  a  lien  as  against 
third  persons. 

By  article  3237,  Revised  Civil  Code,  debts  due  to  creditors  for  supplies, 
labor,  repairing,  victuals,  armament,  and  equipment  are  privileged  on  the 
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price  of  ships  and  other  Teasels.  But  by  article  8274  no  privilege  shall 
have  eflfect  against  third  persons  unless  recorded  in  the  manner  required 
by  law  in  the  parish  where  the  property  to  be  affected  is  situated. 

The  claims  under  consideration  were  never  recorded,  and,  therefore, 
can  have  no  effect  as  privileged  claims  over  those  creditors  who  have 
liens  either  by  the  maritime  law,  or  who  have  liens  by  the  fact  that  their 
claims  have  been  recorded  under  either  the  laws  of  the  United  States  or 
the  State  of  Louisiana.     The  Lottawanna^  21  Wall.  558. 

In  fact  it  seems  to  be  held  in  the  case  of  the  Lottawanna  that  such 
claims  have  no  lien  at  all  unless  recorded.  Even  if  recorded  they  must 
be  postponed  to  the  maritime  lien. 

The  mortgage  claim  of  John  T.  Moore  &  Co.,  which  was  duly  recorded 
according  to  law  in  the  office  of  the  collector  of  customs  at  New  Orleans, 
will,  with  interest,  be  sufficient  to  absorb  the  entire  fund  remaining  in 
the  registry  for  distribution.  As  John  T.  Moore  &  Co.  are  entitled  to 
priority  over  the  claims  for  materials,  supplies,  and  labor  furnished  in  the 
home  port,  and  not  recorded  as  required  by  the  state  law,  these  claims, 
represented  by  Amanda  M.  F.  Simonds,  original  libellant,  and  certain  in- 
tervenors,  may  be  considered  as  out  of  the  case.  As  the  mortgage  to 
John  T.  Moore  &  Co.  was  recorded  long  before  the  claim  of  W.  6. 
Coyle  &  Co.  was  filed  for  record  in  the  mortgage  office  of  the  parish  of 
Orleans,  the  latter  claim  may  also  be  considered  as  out  of  the  case. 

The  next  contention  is  between  the  mortgage  claims  of  Swift's  Iron  & 
Steel  Works  and  Dennis  Long  on  the  one  hand,  and  the  mortgage  of 
John  T.  Moore  &  Co.  on  the  other. 

As  already  seen,  the  mortgage  to  Swift's  Iron  &  Steel  Works  and  to 
Long  was  recorded  in  the  office  of  the  United  States  collector  of  customs 
at  Cincinnati,  on  February  28,  1871.  The  mortgage  to  John  T.  Moore  & 
Co.  was  recorded  in  the  office  of  the  United  States  collector  of  customs  in 
New  Orleans,  the  home  port  of  the  vessel,  on  January  4,  1872.  So  far  as 
priority  of  record  is  concerned  the  mortgage  to  Swift's  Iron  &  Steel 
Works  and  Long  has  the  advantage. 

But  in  reply  to  this  it  is  claimed  by  John  T.  Moore  &  Co.  that  as  their 
mortgage  was  recorded  in  the  custom  house  at  the  home  port  of  the  boat, 
and  the  other  was  not,  their  mortgage  is  the  better  one.  This  position  is 
sustained  by  the  act  of  Congress,  which  declares  that  ''  no  bill  of  sale, 
mortgage,  hypothecation,  or  conveyance  of  any  vessel  or  any  part  of  any 
vessel  of  the  United  States  shall  be  valid  against  any  person  other  than 
the  grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons  having 
actual  notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothecation,  or 
conveyance  is  recorded  in  the  office  of  the  collector  of  customs  where  such 
vessel  is  registered  or  enrolled."     U.  S.  Revised  Statutes,  sec.  4192. 

And  in  the  case  of  White* b  Boat  v.  Aldrich^  7  Wall.  646,  the  supreme 
court  in  construing  this  law  declared  that  "  the  home  port  of  the  vessel 
is  the  port  in  the  office  of  whose  collector  the  bill  of  sale,  mortgage,  &c., 
should  be  recorded." 

So  that  it  seems  that  the  recording  of  the  mortgage  to  Swift's  Iron  & 
Steel  Works  and  Long,  in  the  office  of  the  collector  of  customs  at  Cincin- 
nati, which  was  not  the  home  port  of  the  boat,  was  ineffectual  as  a  record, 
and,  so  far  as  the  record  of  these  contending  mortgages  is  ooncemed,  that 
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of  John  T.  Moore  &  Co.,  which  was  recorded  in  the  proper  office,  has  the 
advantage. 

But  Swift's  Iron  &  Steel  Worlcs  and  Dennis  Long  reply  to  this  that 
conceding  that  the  mortgage  to  John  T.  Moore  &  Co.  has  the  advantage 
in  registry,  yet  their  mortgage  is  valid  even  if  it  had  never  been  recorded 
as  against  the  mortgagor  and  against  persons  having  actual  notice  thereof, 
and  that  John  T.  Moore  &  Co.  had  actual  notice  of  the  mortgage  to 
Swift's  Iron  &  Steel  Works  and  to  Long  before  the  execution  or  registry 
of  the  mortg^e  to  them. 

An  examination  of  the  record  upon  the  question  of  notice  satisfies  me 
that  the  decided  preponderance  of  proof  is  in  favor  of  the  proposition 
that  John  T.  Moore  &  Co«  had  notice  of  the  mortgage  to  Swift's  Iron 
&  Steel  Works  and  Long,  before  they  took  their  mortgage  from  the  own* 
ers  of  the  John  T.  Moore. 

Under  the  terms  of  statute  and  by  the  decisions  of  the  courts  actual 
notice  is  equivalent  to  notice  by  re^stry.  Patterson  v.  De  La  Roude^  8 
Wall.  292 ;  Milh  v.  Smith,  lb.  27 ;  Cordova  v.  Hood,  17  lb.  1 ;  King  v.  The 
Young  Men^%  Association,  1  Woods,  886 ;  Planters^  Bank  of  Georgia  v. 
AUard,  8  Mart.  New  Series,  136  ;  Bell  y.  Saw,  lb.  243  ;  Rachal  v.  Nor- 
mand,  6  Rob.  88 ;  Swan  v.  Moore,  14  La.  An.  838 ;  Smith  v.  Lambeth, 
15  lb.  566. 

As,  therefore,  John  T.  Moore  &  Co.  had  actual  notice,  before  the  ex- 
ecution of  the  mortgage  to  them,  of  the  existence  of  the  mortgage  to 
Swift's  Iron  ft  Steel  Works  and  to  Long,  their  mortgage  must  be  post- 
poned to  the  latter  one. 

But  counsel  for  John  T.  Moore  &  Co.  claim  that  the  mortgage  to 
Swift's  Iron  &  Steel  Works  and  Long  was  not  acknowledged  before  a 
notary  public,  or  other  officer  authorized  to  take  acknowledgment  of 
deeds,  and  that  the  law  (Rev.  Stat.  sec.  4193)  having  declared  that  ^^no 
bill  of  sale,  mortgage,  hypothecation,  &c.,  of  any  boat  shall  be  recovered  " 
unless  so  acknowledged,  the  said  mortgage  is  ineffectual  to  postpone  the 
claim  of  John  T.  Moore  &  Co.,  even  though  they  had  notice  of  the  same. 

I  do  not  think  this  position  can  be  defended.  The  law  prescribes  no 
formalities  for  the  execution  of  a  mortgage  on  a  vessel  so  as  to  bind  the 
mortgagor,  or  to  postpone  those  having  actual  notice.  This  mortgage 
was  for  a  debt  contracted  by  her  owners  in  the  building  of  the  vessel. 
The  debt  secured  by  it  is  confessedly  just,  the  mortgage  to  secure  it  was 
executed  by  the  owners  of  the  boat  in  the  presence  of  witnesses,  and  the 
contesting  creditors,  John  T.  Moore  &  Co.,  had  notice  of  it.  In  my  judg- 
ment it  is  binding  on  the  mortgagors  and  those  having  notice  of  it  with- 
out any  registry.  The  acknowledgment  before  a  notary  is  only  neces- 
sary to  secure  registry.  If  the  mortgagor  is  content  to  stand  upon  his 
mortgage  without  registry  he  can  do  so,  and  his  mortgage  is  good  against 
the  mortgagor  and  all  having  actual  notice.  Until  it  is  declared  by  law 
that  a  mortgage  not  acknowledged  before  a  notary  or  other  officer  shall 
be  void,  a  mortgage  without  such  acknowledgment  must  be  held  good 
against  the  mortgagor,  and  those  having  notice. 

By  all  the  authorities,  30  far  as  the  binding  effect  of  the  mortgage  is 
concerned,  subsequent  incumbrancers  with  notice  are  placed  on  the  same 
footing  as  the  mortgagors  themselves. 
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In  toy  judgment,  therefore,  the  mortgage  to  Swift's  Iron  &  Steel 
Works  and  Dennis  Long  is  entitled  to  precedence  over  the  mortgage  to 
John  T.  Moore  &  Co. 

This  disposes  of  the  main  controversy  in  the  case.  The  point  decided 
is  this :  John  T.  Moore  &  Co.  have  a  mortgage  on  the  vessel  sa£Bcient 
in  amount  to  absorb  the  fund  remaining  in  the  registry  of  the  court. 
This  mortgage  has  precedence  over  the  unrecorded  claims  for  materials 
and  supplies  furnished  in  the  home  port  and  over  the  recorded  claims  for 
materials  and  supplies  of  Wm.  G.  Coyle  &  Co.  If  there  were  no 
other  claims  in  the  case,  John  T.  Moore  &  Co.  would  be  entitled  to  the 
entire  fund  remaining  in  the  registry  of  the  court.  But  Swift's  Iron  & 
Steel  Works  and  Dennis  Long  have  a  mortgage  ine£Eectually  recorded, 
and,  therefore,  in  effect,  not  recorded  at  all,  which  is  older  than  the 
mortgage  of  John  T.  Moore  &  Co.,  and  of  which  John  T.  Moore  &  Co. 
had  notice  before  the  date  of  their  own  mortgage. 

This  fact  of  notice  gives  the  mortgage  to  Swift's  Iron  &  Steel  Works 
and  Long  precedence  over  the  mortgage  of  John  T.  Moore  &  Co.,  and 
entitles  it  to  priority  of  payment  over  all  the  claims  ;  even  though,  as 
between  the  mortgage  to  Swift's  Iron  &  Steel  Works  and  Long,  and 
claims  inferior  to  the  mortgage  of  John  T.  Moore  &  Co.,  the  latter  would 
be  entitled  to  priority  if  the  mortgage  of  John  T.  Moore  &  Co.  were  out 
of  the  case.  Brazee  v.  The  Lancaster  Bank^  14  Ohio,  318 ;  Holliday  v. 
Franklin  Bank  of  Columbus^  16  Ohio,  633. 

Exception  has  been  taken  to  the  disallowance  by  the  master  of  the 
claims  of  certain  watchmen.  The  wages  of  these  watchmen  were  earned, 
as  appears  from  the  report  of  the  master,  while  the  vessel  was  lying-up. 
These  wages  do  not  therefore  constitute  an  admiralty  lien,  and  the  mas- 
ter was  right  in  rejecting  their  claims  as  Uens  upon  the  vessel.  Phillipi 
V.  The  Scattergood^  1  Gilpin,  17. 

Exception  is  also  taken  to  the  report  of  the  master  because  he  rejected 
claims  of  certain  insurance  companies  for  premiums  on  certain  policies  of 
insurance  taken  on  the  John  T.  Moore,  by  her  owners.  I  know  of  no  law 
which  gives  a  lien  upon  a  vessel  for  the  premium  for  an  insurance  taken 
on  her  by  her  owners  for  their  own  benefit.  It  is  a  contract  with  the 
owner  for  his  own  benefit.  It  does  not  aid  the  vessel.  In  case  of  loss, 
the  maritime  liens  upon  the  vessel  are  displaced  and  do  not  follow  the 
insurance  money.  The  money  goes  to  the  owner  for  his  own  benefit,  and 
not  to  the  lien-holder  who  may  insure  his  own  interest.  Thayer  v. 
Qoodahy  4  La.  222 ;  Steele  v.  Franklin  Fire  Ins.  Co.  17  Penn.  St.  290 ; 
Ihirner  v.  Stetts,  28  Ala.  420 ;  White  v.  Brown,  2  Gushing,  412 ;  Still- 
well  V.  Staples,  19  N.  Y.  401 ;  Stark  v.  Brown,  7  La.  An.  342.  The 
master  was  right,  therefore,  in  deciding  that  the  claims  of  the  insurance 
company  for  premiums  were  no  lien  upon  the  vessel. 

Let  a  decree  be  entered  in  accordance  with  the  views  above  expressed. 
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SUPERIOR   COURT   OP   NEW   HAMPBHIRB. 

(To  appear  in  57  N.H.) 

CBBflNAIi  LAW.  —  EVIDBNCB.  —  CHARACTER  OF  ACCUSED.  —  TENDENCY 
TO  COMMIT  CRIME  CHARGED.  —  EVIDENCE  OP  OTHER  CRIMINAL  ACTS 
COMMITTED  BY  ACCUSED. 

STATE  V.  LAPAGE. 

The  prosecution  cannot  attack  the  character  of  the  prisoner  unless  he  first  puts  that  in 

issue  by  offering  evidence  ot  his  good  character. 
The  prosecution  cannot  show  the  defendant's  bad  character  bj  showing  particular  acts. 
The  prosecution  cannot  show  in  the  prisoner  a  tendency  or  disposition  to  commit  the 

crime  with  which  he  is  charged. 
The  prosecution  cannot  give  in  evidence  other  criminal  acts  of  the  prisoner,  unless  they 

are  so  connected  by  circumstances  with  the  particular  crime  in  issue  as  that  the  proof 

of  one  fact  with  its  circumstances  has  some  bearing  upon  the  issue  on  trial  other  than 

such  as  is  expressed  in  the  foregoing  three  propositions. 

Indictment,  charging  the  respondent  with  the  murder  of  Josie  A. 
Langmaid,  who  was  killed  October  4,  1875,  about  nine  o^cIock  in  the 
morning,  while  passing  over  the  Academy  road,  in  Pembroke,  on  her  way 
to  school.  Her  head  was  severed  from  her  body  and  removed  a  distance 
of  a  quarter  of  a  mile.  Another  part  of  her  body,  including  one  half  or 
two  thirds  of  the  vagina,  was  cut  out  and  carried  away,  and  was  never 
recovered.  No  post-mortem  examination  of  the  body  was  made,  with  a 
view  to  ascertaining  whether  the  victim  had  been  violated. 

The  government  claimed  that  the  murder  was  committed  "  in  perpe- 
trating or  attempting  to  perpetrate  rape." 

As  tending  to  show  that  the  prisoner  had  an  intent  to  commit  such  a 
crime,  and  that  he  was  making  antecedent  preparations  therefor,  the  state 
was  permitted  to  show,  by  one  Clarence  B.  Cochran,  that  on  October  1, 
about  half  past  eight  o'clock  in  the  morning,  as  he  was  passing  along  the 
Academy  road  on  his  way  to  school,  when  he  arrived  within  about  thirty 
rods  of  the  place  of  the  murder,  he  saw  a  man  jump  into  the  bushes 
on  the  side  of  the  road.  He  testified :  ^'  I  only  saw  him  pass  into  the 
bushes.  He  passed  into  the  bushes,  springing,  as  if  in  haste."  He  did 
not  recognize  the  man. 

Adin  G.  Fowler  was  permitted  to  testify  to  conversations  with  the 
respondent,  on  September  24,  26,  and  26,  as  follows :  I  was  to  work  out 
in  front  of  the  house  on  that  night  [September  24]  sorting  potatoes.  Mr. 
Lapage  came  out  and  took  hold  and  helped  us  for  a  few  moments ;  and 
while  we  were  to  work  there  my  sister  came  home.  A  gentleman  brought 
her  home,  and  she  got  out  of  the  wagon  and  went  into  the  house ;  ^nd 
Mr.  Lapage  wanted  to  know  who  that  was,  and  I  told  him  ;  and  he 
wanted  to  know  then  if  she  had  been  to  Suncook.  I  told  him  no,  she 
had  been  to  school.  Then  he  wanted  to  know  which  way  she  went  to 
get  there,  and  I  told  him,  as  well  as  I  could,  how  to  go,  and  pointed  out 
toward  the  academy,  that  way  (pointing),  and  he  said  that  that  must  be 
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the  same  way  that  he  came  when  he  came  out  to  Mr.  Kimbairs ;  and 
that  was  all  that  was  said  that  night 

The  next  night  —  Saturday  night  —  I  went  to  carry  him  part  of  the 
way  home.  I  carried  him  down  Buck  Street  as  far  as  the  house  of  Mr. 
Locke,  and  when  we  got  down  to  Russ's  corner  he  wanted  to  know  then 
if  there  is  where  my  sister  went  to  school.  I  told  him  no,  and  pointed 
out  toward  the  academy  again,  and  told  him  two  miles,  or  a  mile  and  a 
half  —  I  don't  remember  exactly,  but  I  believe  I  told  him  a  mile  —  "  and 
then  turn  to  your  right  and  go  up.*'  And  that  was  all  that  was  said  that 
night 

Saturday  I  carried  my  sister  on  the  street,  and  left  her  there  at  a  place 
where  she  roomed.     Then  I  went  to  Suncook  and  got  Mr.  Lapage,  to 

bring  him  out We  came  down  Buck  Street When  we 

went  past  there  [the  Academy  road]  I  remember  of  telling  him  that  that 
is  the  road  my  sister  went  on  when  she  went  to  school. 

Edward  L.  Mahair  testified  that  he  saw  the  respondent  while  he  was 
at  work  for  Mr.  Fowler,  threshing.  While  thus  occupied,  about  a  week 
before  the  murder,  a  young  lady  passed  by 

When  the  girl  passed  by  he  was  threshing  in  the  bam,  and  he  spoke  to 
me  and  asked  me  where  that  gal  was  going.  I  told  him  I  did  n't  know. 
Then  he  asked  me  what  her  name  was.  I  told  him  her  name  was  Sarah 
Prentice.     Then  he  wanted  to  know  where  she  lived.     I  told  him  —  went 

to  the  door,  and  showed  him  as  near  as  I  could Then  he  wanted  to 

know  who  was  going  with  her.     I  told  him  I  did  n't  know.     And  that  is 

all  he  said  that  day I  was  up  there  the  next  day,  and  was  going 

through  the  bam,  and  he  stopped  me,  and  said,  ^^  Where  did  that  gal  go 
that  went  down  by  ?  "  I  told  him  I  did  n't  know  whether  she  went  into 
Mr.  Fowler's  or  went  farther.  He  wanted  to  know  who  went  with  her. 
I  told  him  I  could  n't  tell  him ;  I  did  n't  know  who  went  with  her.  Then 
he  asked  me  who  she  was  and  where  she  lived,  again,  and  I  showed  him ; 
and  then  the  next  time  he  asked  me  who  went  with  her,  I  told  him  I 
didn't  know.  He  said  he  wondered  which  road  she  went  on  the  most. 
I  told  him  ^'  I  guess  she  goes  on  this  road  the  most." 

The  witness  then  repeated  an  obscene  and  vulgar  remark  and  inquiry 
made  by  the  respondent  concerning  the  girl. 

Hiram  Towle,  and  Harriet  A.  N.  Towle,  his  wife,  testified,  in  sub- 
stance, that  on  Saturday,  October  second,  about  nine  o'clock  A.  M.,  they 
were  riding  over  the  Academy  road,  and  when  about  fifty  or  sixty  rods 
from  the  place  of  the  murder  they  met  the  respondent  carrying  a  stick 
behind  him.  The  stick  was  described  as  being  similar  in  all  respects 
(about  three  feet  long,  four-sided,  about  one  and  a  quarter  inches  square, 
whittled  at  one  end  for  a  handle)  to  a  stick  produced  in  court,  which 
had  been  found  broken,  and  stained  with  blood,  near  the  place  of  the 
murder. 

Alversia  Watson  testified  as  follows:  I  live  in  Allenstown.  Have  a 
son  and  two  daughters ;  my  youngest  daughter  is  attending  school  at 
Pembroke  Academy  ;  did  not  attend  school  last  fall,  but  taught  in  Hook- 
sett  ;  I  go  over  Chester  turnpike  to  get  there ;  she  came  home  Friday 
nights,  and  went  back  Sundays ;  first  part  of  term  she  walked ;  I  went 
with   her  —  generally  went   about   a  mile   and   three   quarters.     Saw 
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Lapage  on  that  road  once,  in  the  last  part  of  September,  on  Sunday ; 
8aw  him  standing  about  a  mile  from  my  house  beside  the  road,  opposite 
some  bushes ;  my  daughter  was  with  me ;  noticed  nothing  in  his  hands 
when  I  first  saw  him.  Saw  him  again  about  half  a  mile  farther  on ;  he 
was  coming  towards  me ;  this  was  two  weeks  before  I  heard  of  the  mur- 
der ;  he  had  something  in  his  hand  the  second  time  I  saw  him  ;  it  was  a 
stick,  or  cane ;  think  that  the  stick  was  a  newly  cut  stick ;  think  it  was 
lai^er  than  the  stick  found  in  the  woods  of  the  murder ;  had  it  in  his 
right  hand.  The  second  time  I  saw  him  he  was  coming  along  behind  me, 
about  a  hundred  feet ;  I  watched  him  by  looking  behind  me ;  was  about 
twelve  feet  away  when  I  last  saw  him ;  he  was  moving  rapidly  toward 
me,  partly  running ;  my  daughter  was  very  much  frightened,  and  was 
crying ;  it  was  between  four  and  five  in  the  afternoon  when  I  saw  him 
the  first  time ;  saw  him  next  time  half  a  mile  farther  on  in  the  road, 
following  on  after  me ;  had  been  walking ;  turning  to  look  at  my  daugh- 
ter, saw  a  man  picking  berries  on  top  of  a  hill ;  when  I  turned  to  look  at 
my  daughter,  saw  Lapage  going  into  the  bushes ;  went  about  half  a  mile 
farther  with  my  daughter;  sat  on  top  of  the  hill  till  I  thought  my 
daughter  had  got  out  of  hearing  —  about  fifteen  minutes,  I  think ;  Greorge 
Mack  [the  man  who  was  picking  berries]  waited,  and  came  home  with 
me.     The  person  I  met  with  a  club  was  Lapage,  the  prisoner. 

Cross-examination.  My  daughter  and  I  were  going  to  Hooksett;  it 
was  on  Sunday ;  it  is  four  miles  from  my  house  to  where  she  taught 
school ;  went  with  her  about  two  miles  ;  there  are  chestnut  woods  along 
the  road  ;  first  saw  the  man  about  a  mile  from  home  ;  he  was  just  outside 
of  the  road ;  he  was  about  fifty  feet  away  then,  standing  still ;  did  not 
see  him  again  until  I  had  passed  the  place,  and  turned  back  and  saw  him 
again  ;  he  stood  still  till  I  passed  out  of  his  sight  by  a  turn  in  the  road  ; 
it  was  two  or  three  minutes'  walk  before  I  got  out  of  sight  of  him  ;  went 
with  my  daughter  more  than  a  mile ;  went  nearly  half  a  mile  before  I 
saw  him  again  ;  he  was  coming  in  the  road  ;  could  have  seen  a  man  quite 
a  little  distance  ;  when  I  saw  him  last  he  was  partly  running  towards  me, 
and  came  to  within  a  few  feet  of  me ;  saw  the  man  picking  berries  there, 
near  Lakin's  shanty,  a  short  distance  away  ;  saw  no  one  else  but  Mack*s 
little  boy ;  the  man  with  the  stick  went  into  the  woods  on  the  opposite 
side  from  where  Mr.  Mack  was.  The  man  1  saw  was  not  very  tall,  with 
black  whiskers,  tan-colored  overalls,  and  gray  mixed  coat.  Wore  a  dark 
hat.  Next  saw  the  man  in  jail ;  can't  tell  when ;  went  there  at  the  re- 
quest of  Mr.  Hildreth ;  he  mentioned  no  name  of  any  one  at  the  jail,  but 
wished  me  to  go  and  see  if  there  was  any  one  there  that  I  had  seen  before. 
Mr.  Hildreth,  Hattie  Gault,  and  some  others  went  to  the  jail  with  me ; 
Mr.  Sargent  asked  me  to  go  and  look  in  every  cell  and  see  if  there  was 
any  one  that  I  had  seen  there ;  went  in,  and  when  I  saw  Lapage,  knew 
him  at  once  by  his  looks  and  features ;  did  not  notice  Lapage's  moustache 
when  I  met  him  in  the  road ;  don't  think  his  beard  was  as  long  in  jail 
as  when  I  saw  him  in  the  road. 

Re-direct.  My  attention  was  called  to  some  clothing  at  the  jail,  and 
I  picked  out  a  coat  that  I  thought  was  like  the  one  he  wore.  [Coat 
shown,  and  thought  to  be  the  same  by  witness.] 

Matthias  Mercy  testified  as  follows :  I  know  Annie  Watson ;  saw  her 
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on  Chester  turnpike  one  Sunday  last  September ;  saw  her  about  two  and 
a  half  or  three  miles  from  Suncook  saw-mill ;  was  in  the  road  when  I  met 
her ;  had  not  seen  her  before  ;  said  nothing  to  her ;  sat  down  on  a  rock 
beside  the  road  ;  saw  Lapage  while  I  sat  there ;  I  knew  Lapage  before ; 
he  was  running  towards  the  girl ;  when  he  came  up  to  me  he  faced 
towards  me ;  his  face  was  red  and  excited ;  he  had  been  running  half  a 
mile,  and  more  too ;  he  never  said  anything  to  me ;  he  looked  right 
toward  her ;  he  slacked  up  a  little,  and  then  started  off  on  a  run  ;  don't 
know  whether  he  saw  me  or  not. 

Cross-examined.  I  had  seen  Lapage  before  I  saw  him  in  the  road; 
saw*him  in  his  house  in  Potter's  Block ;  saw  him  in  the  road  on  Sunday 
—  the  last  Sunday  in  the  month ;  saw  a  man  and  woman  that  day ;  their 
names  were  Palmer ;  they  live  in  Allenstown  ;  saw  them  when  I  was 
going  up,  and  the  girl  when  I  came  back ;  went  up  as  far  as  Lakin's  hill, 
turned,  and  came  back ;  it  is  about  two  miles  from  Suncook  to  Lakin's 
hill ;  saw  Lapage,  as  I  was  coming  back  from  Lakin's,  about  five  o'clock 
at  night ;  met  the  Watson  girl  the  other  side  of  Lakin's  hill ;  I  walked 
about  a  quarter  of  a  mile  and  sat  down  ;  heard  Lapage  running  in  half  a 
minute ;  saw  Lapage  walk  up  the  hill,  and  begin  to  run  when  he  reached, 
the  top ;  this  was  after  he  passed  me. 

Anna  A.  Watson  testified  that  she  was  the  daughter  of  Mrs.  A.  Watr 
son,  and  taught  school  in  Hooksett  last  September ;  came  home  Friday 
nights  and  returned  Sunday  nights,  usually.  On  Sunday  night,  a  fort- 
night before  Josie  Langmaid  was  killed  on  Monday,  she  met  two  persons 
on  the  road  ;  met  T.  Marcy  on  the  road  ;  she  and  her  mother  were  fol- 
lowed by  a  man  that  Sunday  ;  he  was  in  the  bushes,  partly  bent  over,  and 
she  noticed  he  had  dark  whiskers.  As  they  were  going  up  the  hill  by  a 
shanty  she  looked  back  and  saw  the  man  again,  coming  after  her,  some 
ways  from  where  she  first  saw  him,  and  he  was  on  the  side  of  the  road, 
as  near  as  across  this  room  ;  he  had  a  stick  in  his  hands,  travelling  fast ; 
he  was  walking,  and  he  nearly  overtook  us.  She  was  so  frightened  that 
she  thought  she  would  go  up  the  hill  as  soon  as  possible,  and  in  a  few 
minutes  she  saw  Mr.  Mack ;  the  man  disappeared  in  the  woods,  and  she 
did  not  see  the  man ;  he  went  into  the  woods  again ;  after  her  mother 
left  her  she  ran ;  she  could  not  identify  the  man,  she  was  so  frightened  at 
the  time. 

Julienne  Rousse  testified  that  she  resided  in  Joliet,  Canada,  and  was  a 
sister  of  Joseph  Lapage's  wife,  and  knew  him ;  saw  him  last  four  years 
ago  last  June,  before  seeing  him  in  Concord ;  saw  him  at  her  home  in 
Desier  Marion. 

Went  to  a  pasture  to  milk  cows  while  living  at  St.  Beatrice,  Canada, 
and  met  Lapage  there  ;  when  I  arrived  at  the  pasture  the  cows  were  not 
there  ;  Lapage  was  above  in  the  pasture,  with  a  buffalo  robe  mask  on  his 
face,  a  home-made  faded  red  shirt,  and  pair  of  linen  pants,  with  a  leather 
belt  around  him,  and  a  pine  root  in  his  hand  the  size  of  her  arm,  and 
about  three  feet  long  ;  he  was  four  or  five  rails  from  her.  A  rail  is  ten 
feet  ;  the  place  was  not  in  sight  of  any  house ;  it  was  seven  o'clock  in  the 
morning,  June,  1871 ;  he  tried  to  catch  her  ;  she  shouted  and  tried  to  run 
away ;  after  she  had  gone  four  or  five  rails  he  overtook  her,  caught  hold 
of  her,  and  she  turned  round  and  pulled  the  mask  off  of  him,  and  rec- 
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ogiiized  Lapage  by  his  face ;  he  then  rolled  his  head  into  her  skirt  and 
tried  to  choke  her.  After  he  choked  her  she  turned  on  her  belly,  and 
then  he  rubbed  coarse  sand  into  her  eyes  and  mouth ;  after  she  was 
choked  and  lost  her  strength  he  outraged  her ;  lost  her  strength  and  mind, 
and  did  not  know  when  he  left  her ;  she  was  gone  two  hours  before  she 
reached  the  house,  which  was  ten  acres  away,  or  about  one  third  of  a  mile; 
he  did  not  strike  her  with  the  stick,  but  committed  rape  upon  her ;  after 
coming  to  she  went  to  her  home.  He  choked  her  throat  with  his  hand, 
which  left  black  marks  upon  her  throat.  The  marks  were  upon  her  throat 
for  a  month,  and  her  neck  was  very  black  where  his  fingers  were,  and  for 
a  month  she  had  great  difficulty  in  eating  and  drinking ;  was  twenty- 
seven  years  old,  and  never  married ;  Lapage  was  married  at  that  time, 
and  lived  twenty-five  or  thirty  acres  from  her  home ;  saw  Lapage  the 
next  day,  but  had  no  conversation  with  him ;  was  living  with  a  Mr. 
Marion  then ;  had  never  seen  or  spoken  to  him  since ;  he  went  to  the 
United  States  at  once. 

Cross-examined.  First  talked  of  the  outrage  upon  her  to  Joseph  La- 
jeunnesse  and  his  daughter,  the  same  day  at  nine  o'clock,  they  being 
at  Marion's  house  at  the  time.  Three  children  of  Marion,  the  oldest 
seven  years  old,  and  Lajeunnesse's  fanaily,  were  the  only  ones  in  the 
house ;  could  n't  tell  where  the  Lajeunnesse  family  now  lived,  except 
that  it  was  in  a  place  called  Acton  ;  they  left  St.  Beatrice  three  years 
next  March,  she  thought.  Next  talked  of  the  outrage  with  Mr.  Marion 
and  his  wife,  at  three  o'clock  the  same  afternoon  ;  employed  no  doctor  for 
her  injuries ;  Lapage  first  seized  her  by  her  throat.  After  she  was  down 
on  the  ground,  he  grabbed  her  by  the  back  to  throw  her  down,  and 
attempted  to  commit  the  outrage,  when  she  screamed,  and  he  seized 
her  throat.  He  turned  her  over  after  he  choked  her,  and  this  was  after 
the  sand  was  put  into  her  eyes  and  mouth,  at  which  time  she  was  sensi- 
ble ;  but  she  lost  her  senses  when  he  committed  the  outrage,  and  did  not 
know  when  she  recovered  her  senses,  but  was  gone  two  hours  before  she 
got  back  to  the  house.  She  pulled  the  mask  off  so  far  as  to  see  his  eyes, 
and  she  knew  the  man  before  she  pulled  the  mask  from  him.  The  masln 
was  tied  with  two  black  strings,  and  she  pulled  it  down  so  she  saw  his 
forehead  ;  had  a  hat  on  when  she  first  saw  him,  and  when  she  grabbed 
his  mask  his  hat  fell  off.  He  tried  to  murmur  a  few  words  of  English, 
so  as  to  disguise  himself.  She  understood  that  Lapage  knew  that  she 
knew  him,  and  so  tried  to  disguise  himself  by  attempting  to  talk  Eng- 
lish. She  had  no  talk  vrith  him,  but  screamed  ;  Lapage  had  a  farm,  and 
worked  on  it,  which  belonged  to  Edward  Perrault.  Spoke  to  Edward 
Perrault  about  the  outrage  upon  her.  She  asked  him  if  Lapage  was  at 
home,  and  he  said  he  was  not,  but  had  started  for  the  States.  She  never 
said  to  Perrault  that  she  did  not  know  who  it  was  that  assaulted  her,  and 
had  no  conversation  with  him  about  the  outrage. 

To  the  admission  of  all  the  foregoing  testimony  the  respondent  ex- 
cepted. 

Hattie  M.  Gault  testified  as  follows  :  Lived  on  Pembroke  Street,  a  half 
mile  this  side  of  the  academy,  and  attended  that  school  October  4,  and 
reached  the  school  about  8.30  that  morning ;  bells  rung  at  8.25  and  8.55 
o'clock ;  stood  in  the  door  of  the  academy  and   saw  Lapage   pass  the 
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building,  and  was  as  confident  of  it  as  she  could  be ;  he  had  an  axe  on 
his  shoulder,  and  turned  down  the  Academy  road,  and  she  watched  him 
as  far  as  she  could  see  him  on  that  road.  Next  saw  him  at  the  jail^  and 
identified  him  as  the  man  who  passed  the  academy. 

Concerning  the  foregoing  evidence  the  court  charged  the  jury  as  fol- 
lows :  — 

^'  You  have  heard  the  testimony  of  Julienne  Rousse  to  the  effect  that 
in  June,  1871,  this  prisoner  committed  a  rape  upon  her.  In  considering 
this  evidence  (if  you  believe  the  witness),  you  will  be  required  to  use 
careful  discrimination  of  the  way  and  manner  in  which  it  is  to  be  applied 
to  this  case,  if  it  is  to  be  applied  at  all. 

^^  We  have  admitted  the  evidence,  not  because  it  is  necessarily  oon« 
nected  with  the  issue  which  yon  are  to  try,  —  which  is,  the  guilt  or  the 
innocence  of  the  prisoner  of  the  o£Eence  with  which  he  is  here  and  now 
charged,  —  but  because  it  may  have  a  legal  bearing  upon  that  issue  in 
the  way  which  I  shall  endeavor  to  explain,  and  to  which  I  invite  your 
most  careful  attention.  It  may  be  your  duty  to  reject  the  evidence 
entirely,  and  put  it  out  of  the  case,  and  out  of  your  minds.  It  may  be 
your  duty  to  consider  it.  It  is  a  fundamental  principle  of  law,  that 
evidence  that  a  defendant  committed  one  offence  cannot  be  received  to 
prove  that  he  committed  another  and  distinct  offence.  This  principle 
we  must  take  care  not  to  violate.  And,  therefore,  you  are  not  to  regard 
the  evidence  of  Julienne  Rousse  as  any  proof  or  evidence  that  the  pris- 
oner killed  Josie  Langmaid.  Therefore,  unless  you  find  from  other  evi* 
dence,  entirely  independent  of  that  of  Julienne  Rousse,  that  the  prisoner 
killed  and  murdered  Josie  Langmaid,  you  must  reject  her  evidence  alto- 
gether. 

*^  The  evidence  is  open  to  your  consideration,  if  at  all,  only  so  far  as 
it  may  seem  to  you  to  bear  upon  the  character  of  the  homicide  of  Josie 
Langmaid ;  only  as  it  may  bear  upon  the  question  whether  she  was  mur- 
dered by  the  prisoner  in  perpetrating  or  attempting  to  perpetrate  rape. 

^'  Our  statute  declares  that  ^  All  murder  committed  by  poison,  starv- 
ing, torture,  or  other  deliberate  and  premeditated  killing,  or  committed 
in  attempting  to  perpetrate  arson,  rape,  robberv,  or  burglary,  is  murder 
of  the  first  degree ;  and  all  murder  not  of  the  nrst  degree  is  murder  of 
the  second  degree.' 

<^  ^  And  if  the  jury  shall  find  any  prisoner  guilty  of  murder,  they  shall 
by  their  verdict  find  also  whether  it  is  of  the  first  or  second  degree.' 

^^  If  you  find,  from  other  evidence  in  the  case  than  that  of  Julienne 
Rousse,  that  the  defendant  killed  Josie  Langmaid  deliberately  and  pre- 
meditatedly,  or  in  perpetrating  or  attempting  to  perpetrate  rape,  you 
may  and  your  duty  is  to  reject  her  testimony  altogether.  But  if  you  are 
not  so  satisfied  by  all  the  other  evidence  and  circumstances  of  the  case, 
you  may  consider  her  evidence.  I  need  hardly  say  that  you  must  be 
satisfied  upon  this  point,  that  the  prisoner  is  the  man  who  committed  the 
rape  upon  Julienne  Rousse. 

"  The  evidence  you  see,  therefore,  bears  only  upon  the  question  of  the 
intention  of  the  prisoner  in  killing  Josie  Langmaid,  and  thus  upon  the 
degree  of  guilt,  i.  e.  whether  the  offence  is  murder  of  the  first  or  second 
degree. 
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^^Now,  'the  unlawful  intent  in  a  particular  case  may  sometimes  be 
inferred  [not  necessarily,  but  it  may  be  inferred]  from  a  similar  intent 
proved  to  have  existed  in  previous  transactions.' 

"  The  principle  upon  which  such  evidence  is  admitted  is,  that  '  though 
the  prisoner  is  not  to  be  prejudiced  in  the  eyes  of  the  jury  by  the  need- 
less admission  of  testimony  tending  to  prove  another  crime,  yet,  when^ 
ever  the  evidence  which  tends  to  prove  the  other  crime  tends  also  to  prove 
this  one,  not  merely  by  showing  the  prisoner  to  be  a  bad  man,  but  by 
showing  the  particular  bad  intent  to  have  existed  in  his  mind  at  the 
time  when  he  did  the  act  complained  of,  it  is  admissible.' 

"  If,  in  this  case,  you  find  it  necessary  to  show  the  commission  of,  or 
the  attempt  to  commit,  a  rape  upon  Josie  Langmaid,  in  order  to  find  the 
prisoner  guilty  of  murder  in  the  first  degree,  and  the  evidence  of  the 
mutilation  and  concealment  of  the  private  parts  of  her  body  are  not 
sufficient  to  satisfy  you  of  that  fact,  then  you  may  inquire  what  other 
motive  induced  him  to  Idll  her. 

'^  Does  the  testimony  of  Julienne  Rousse,  or  any  other  evidence  in  the 
case,  tend  to  show  the  existence  in  the  mind  of  the  prisoner  of  a  motive 
or  passion  which  would  render  the  commission  of,  or  an  attempt  to  com- 
mit, a  rape  upon  Josie  Langmaid  more  probable  than  it  would  otherwise 
seem  to  you  ?  Does  it  or  not  tend  to  show  that  such  a  lustful  intent  ex* 
isted  in  the  heart  of  the  prisoner  at  the  time  as  would  render  the  com- 
mission of  a  rape  more  probable  ?  Does  this  evidence  supply  a  motive 
for  the  commission  of  the  offence? 

*'  The  crime  committed  upon  Julienne  Rousse  was  four  years  and  more 
antecedent  to  the  offence  under  consideration.  Since  that  time  a  change 
may  have  talcen  place  in  his  mind.  There  has  been  time  for  repentance, 
and  the  lustful  disposition  he  bore  then  may  have  been  eradicated.  The 
more  remote  the  evidence  of  this  mental  condition,  the  less  force  and 
weight  belong  to  it. 

*'  But  in  connection  with  this  part  of  your  inquiry,  t.  e,  concelrning  the 
present  intention,  and  whether  a  lustful  disposition  still  remained  in  the 
prisoner's  heart,  you  may  consider  the  evidence  of  Adin  G.  Fowler,  of  the 
prisoner's  inquiry  on  three  different  occasions  concerning  Fowler's  sister, 
and  where  she  went  to  school,  and  the  road  she  took  to  get  there  (within 
a  fortnight  of  the  murder)  ;  of  young  Mabair  concerning  Sarah  Prentice 
— the  way  she  travelled,  and  the  obscene  remarlc  concerning  her ;  of  Mrs. 
Watson,  her  daughter  Anna,  and  Matthias  Mercy,  concerning  his  pursuit 
of  Anna,  about  two  weel^s  before  the  murder. 

'^  And  here  it  is  proper  to  remark,  that  if  the  prisoner  Idlled  Josie 
Langmaid,  it  is  not  at  all  necessary  that  any  lustful  desire  or  any  ani- 
mosity toward  her  in  particular  should  be  shown,  provided  she  became 
the  victim  of  his  lustful  and  murderous  intent.  If  the  intent  to  commit 
rape  and  murder  upon  some  one  else,  or  upon  any  girl  whom  by  chance 
he  might  encounter,  was  consummated  in  an  attack  upon  Josie  Langmaid, 
the  indictment  is  sustained." 

No  exceptions  were  taken  to  the  charsce. 

The  respondent  was  convioted  of  murder  in  the  first  degree,  and  sen- 
tenced  to  be  hanged. 

The  respondent  tendered  this  bill  of  exceptions,  which  was  allowed ; 

VOL.  IV.  2 
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and,  in  transferring  the  same  for  the  consideration  of  the  superior  court, 
the  circuit  court  reserved  and  transferred  all  questions  as  to  the  exercise 
of  discretion. 

Lewis  W.  Cflarky  attorney  general  (with  whom  were  W.  W*  Flanders 
^  C,  P,  Sanborn)^  for  the  state. 

W.  T.  Norris  (with  whom  were  S.  B.  Page  ^  JBT.  W.  Qreene')^  contra. 

Gushing,  C.  J.  The  testimony  of  Fowler,  Mahair,  the  Towles,  the 
Watsons,  and  Mercy,  was,  I  think,  properly  admitted.  It  all  tended  to 
show  that  the  prisoner,  about  the  time  of  the  murder,  was  frequenting 
that  neighborhood  with  a  view  to  the  commission  of  the  crime  of  rape 
upon  the  person  of  some  one  of  the  young  females  "whom  he  knew  to 
have  occasion  to  pass  over  that  road.  The  obscene  and  filthy  language 
he  is  described  as  using,  in  connection  with  his  inquiries  about  one  of 
the  young  ladies,  tends  to  show  what  thoughts  were  in  his  mind,  and 
what  he  was  meditating.  The  testimony  of  the  Watsons  and  Mercy 
tends  to  show,  not  merely  an  attempt  or  design  to  commit  the  crime 
on  the  person  of  Miss  Watson,  but  also  to  show  generally,  in  connec- 
tion with  the  other  testimony,  that  he  was  prowling  about  that  place  for 
the  purpose  of  lying  in  wait  for  any  person  whom  he  might  sacrifice  to  his 
base  and  cruel  designs.  It  furnishes  an  illustration  of  the  doctrine  which 
I  shall  attempt  to  illustrate  and  maintain.  The  attempt  to  commit  one 
offence  may  be  put  in  evidence  when  attended  with  circumstances  which 
give  it  a  logical  connection  with  the  fact  in  issue,  and  not  otherwise. 

The  admission  of  the  testimony  of  Julienne  Rousse  gives  rise  to  by  far 
the  most  important  question  in  the  case.  That  testimony  tended  to  prove 
that  the  prisoner,  about  four  years  and  a  half  before  the  trial,  at  a  place 
beyond  the  jurisdiction  of  the  United  States,  committed  the  crime  of  rape 
upon  a  person  other  than  the  deceased ;  and  the  question  is,  whether  that 
bald,  naked  fact,  being  put  in  evidence,  had  any  tendency  to  prove  any 
matter  in  issue  between  the  state  and  the  defendant. 

These  questions  in  regard  to  the  relevancy  of  particular  items  of  tes- 
timony always  depend  upon  the  peculiar  circumstances  of  the  case,  and 
must  be  solved  by  the  application  of  sound  judgment  and  common  sense. 
It  very  often  happens,  as  practical  men  in  the  profession  well  know,  that 
facts  which  in  one  state  of  the  evidence  and  one  aspect  of  the  case  are 
entirely  irrelevant,  suddenly,  by  a  slight  change  in  the  conditions,  become 
of  great  importance.  Hence  the  necessity,  which  so  often  happens  in  at- 
tempting to  take  written  testimony,  of  introducing  into  a  deposition  so 
many  facts  which  at  first  sight  seem  entirely  irrelevant,  but  which  may 
become  admissible  and  important ;  hence,  too,  one  reason  why,  in  crim- 
inal causes,  it  is  so  important  that  the  witnesses  should  testify  in  open 
court,  and  in  the  presence  of  the  respondent,  in  order  that  all  their  knowl- 
edge should  be  available  to  meet  all  the  exigencies  of  the  trial. 

It  is  for  this  reason  that  so  many  reported  cases  in  the  law  of  evidence 
are  valuable,  not  so  much  in  establishing  principles  of  law,  as  for  the  illus- 
tration of  those  principles. 

There  is  a  great  mass  of  cases  so  similar  in  their  circumstances,  and 
which  have  occurred  so  often,  that  they  may  be  taken  as  evidence  of  the 
application  of  the  common  sense  and  cultivated  reason  of  a  great  many  in- 
dividuals, and  so  come  to  have  the  force  and  authority  of  established  law. 
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I  think  we  may  assume,  in  the  outset,  that  it  is  not  the  quality  of  an 
action,  as  good  or  bad,  as  unlawful  or  lawful,  as  criminal  or  otherwise, 
which  is  to  determine  its  relevancy.  I  take  it  to  be  generally  true,  that 
any  act  of  the  prisoner  may  be  put  in  evidence  against  him,  provided  it 
has  any  logical  and  legal  tendency  to  prove  any  matter  which  is  in  issu^ 
between  him  and  the  state,  notwithstanding  it  might  have  an  indirect 
bearing,  which  in  strictness  it  ought  not  to  have,  upon  some  other  matter 
in  issue.  It  may  be,  that  in  some  cases  the  danger  resulting  from  such 
indirect  bearing  might  be  so  great  in  comparison  with  its  importance 
in  regard  to  matters  on  which  its  bearing  was  legitimate,  that  it  ought 
not  to  be  admitted.  But  I  think  the  general  rule  is,  that  no  testimony 
which  has  a  legitimate  bearing  upon  any  point  in  issue  can  be  excluded. 

I  say  legitimate  hearing  advisedly,  because,  as  already  suggested,  al- 
though undoubtedly  the  relevancy  of  testimony  is  originally  a  matter  of 
l(^ic  and  common  sense,  still  there  are  many  instances  in  which  the  evi- 
dence of  particular  facts  as  bearing  upon  particular  issues  has  been  so 
often  the  subject  of  discussion  in  courts  of  law,  and  so  often  ruled  upon, 
that  the  united  logic  of  a  great  many  judges  and  lawyers  may  be  said  to 
furnish  evidence  of  the  sense  common  to  a  great  many  individuals,  and, 
therefore,  the  best  evidence  of  what  may  be  properly  called  common  sense, 
and  thus  to  acquire  the  authority  of  law.  It  is  for  this  reason  that  the 
subject  of  the  relevancy  of  testimony  has  become,  to  so  great  an  extent, 
matter  of  precedent  and  authority,  and  that  we  may  with  entire  propriety 
speak  of  its  legal  relevancy. 

It  is  proper,  however,  in  the  outset,  to  notice  what  appears  to  me  to  be 
a  fallacy  in  the  very  commencement  of  the  able  argument  for  the  state. 
It  says :  "  Under  an  exceptional  charge,  and  upon  other  testimony  than 
that  of  Julienne  Rousse,  the  jury  have  answered  the  first  question  (i.  e. 
Did  the  defendant  kill  the  deceased  ?)  in  the  affirmative."  If  it  could  be 
known  certainly  that  the  jury  did  not  give  any  weight  to  the  testimony 
excepted  to  in  determining  whether  .the  prisoner  did  the  act,  —  if  it  could 
be  certainly  known  that  the  evidence  of  Julienne  Rousse  did  not  create 
in  the  minds  of  the  jury  a  prejudice  against  the  prisoner  on  all  the  points 
of  his  case,  —  the  remark  might  be  well  founded.  But  that  is  just  what 
we  do  not  and  cannot  know,  although  what  we  do  know  of  the  consti- 
tution and  temper  of  juries  creates  in  us  a  very  strong  belief  of  the  con- 
trary. 

In  this  case  I  understand  it  to  be  conceded  by  the  government  that 
the  evidence  is  not  relevant  for  the  purpose  of  showing  who  killed  the 
deceased,  but  that  it  is  claimed  to  bo  relevant  for  the  purpose  of  showing 
the  particular  act  that  he  was  engaged  in  doing  when  he  committed  the 
murder.  For  the  purpose  of  showing  the  ofEence  to  be  murder  in  the 
first  degree,  it  is  claimed  to  be  relevant  as  tending  to  show  that  he 
committed  the  murder  while  in  the  act  of  committing  rape ;  but  as  the 
intent  is  the  mysterious  solvent  which  opens  the  way  for  the  admission 
of  the  testimony,  it  would  not  be  relevant  for  the  purpose  of  showing 
that  he  had  first  committed  a  rape,  and  then  did  the  murder  afterward. 

Proceeding,  then,  to  consider  what  has  been  settled  in  this  matter,  I 
think  we  may  state  the  law  in  the  following  propositions :  — 

1.  It  is  not  permitted  to  the  prosecution  to  attack  the  character  of  the 
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prisoner,  unless  he  first  puts  that  in  issue  by  offering  evidence  of  his  good 
character 

2.  It  is  not  permitted  to  show  the  defendant's  bad  character  by  showing 
particular  acts. 

3.  It  is  not  permitted  to  show  in  the  prisoner  a  tendency  or  disposition 
to  commit  the  crime  with  which  he  is  charged. 

4.  It  is  not  permitted  to  give  in  evidence  other  crimes  of  the  prisoner, 
unless  they  are  so  connected  by  circumstances  with  the  particular  crime  in 
issue  as  that  the  proof  of  one  fact  with  its  circumstances  has  some  bearing 
upon  the  issue  on  trial  other  than  such  as  is  expressed  in  the  foregoing 
three  propositions. 

It  is  a  maxim  of  our  law,  that  every  man  is  presumed  to  be  innocent 
until  he  is  proved  to  be  guilty.  It  is  characteristic  of  the  humanity  of  all 
the  English  speaking  peoples,  that  you  cannot  blacken  the  character  of  a 
party  who  is  on  trial  for  an  alleged  crime.  Prisoners  ordinarily  come  be- 
fore the  court  and  the  jary  under  manifest  disadvantages.  The  very  fact 
that  a  man  is  charged  with  a  crime  is  sufficient  to  create  in  many  minds  a 
belief  that  he  is  guilty.  It  is  quite  inconsistent  with  that  fairness  of  trial 
to  which  every  mUn  is  entitled,  that  the  jury  should  be  prejudiced  against 
him  by  any  evidence  except  what  relates  to  the  issue :  above  all,  should 
it  not  be  permitted  to  blacken  his  character,  to  show  that  he  is  worthless ; 
to  lighten  the  sense  of  responsibility  which  rests  upon  the  jury,  by  show- 
ing that  he  is  not  worthy  of  painstaking  and  care ;  and,  in  short,  that 
the  trial  is  what  the  chemists  and  anatomists  call  experimentum  in  eorpore 
vilu 

Of  course,  if  the  respondent  sees  fit  to  put  his  character  in  issue  by 
offering  evidence  tending  to  show  that  it  is  good,  it  is  then  permitted  to 
the  prosecution  to  rebut  this  testimony  by  showing  that  it  is  bad ;  but  I 
think  the  weight  of  authority  is  to  the  effect  that  this  must  be  done  by 
evidence,  not  of  particular  facts,  but  of  reputation. 

The  law  in  regard  to  proof  of  intent  is,  I  apprehend,  in  no  particular 
different  from  the  law  in  regard  to  the  proof  of  other  facts,  unless  it 
may  be  in  the  general  principle  that  a  person  is  ordinarily  presumed  to 
intend  the  natural  consequences  of  his  actions.  But  always  the  evidence 
will  be  subject  to  the  condition,  that  it  legally  and  logically  tends  to 
prove  the  facts  in  issue,  whether  it  be  the  intent  or  any  other  fact. 

The  foregoing  positions  are  illustrated,  and  I  think  established,  by  the 
following  citations :  — 

"  Where  a  defendant  has  voluntarily  put  his  character  in  issue,  and 
evidence  for  the  prosecution  has  been  introduced,  it  has  been  said  the 
examination  may  be  extended  to  particular  facts,  —  though  this  has  lately 
been  denied  by  courts  of  high  respectability ;  and  certainly  it  is  very  op- 
pressive to  a  defendant,  as  well  as  irrelevant  to  the  real  issue,  to  admit  in 
rebuttal  a  series  of  independent  facts,  forming  such  a  constituent  offence." 
1  Wharton's  Am.  Crim.  Law,  and  cases  cited,  §  637. 

"  While,  however,  bad  character  cannot  be  put  in  issue  by  the  prosecu- 
tion, it  is  permitted  to  introduce  evidence  of  prior  misconduct,  where  it  is 
relevant  either  to  prior  malice  towards  an  individual,  or  guilty  knowl- 
edge."    Wharton,  §  689,  and  cases  cited. 

^^  But  in  other  criminal  cases  the  prosecutor  cannot  enter  into  the  de- 
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fendant's  character,  unless  the  defendant  enable  him  to  do  so  by  calling 
witnesses  in  support  of  it,  —  and  even  then  the  prosecutor  cannot  examine 
into  particular  facts,  the  general  character  of  the  defendant  not  being  put 
in  issue,  but  coming  in  collaterally."     Buller's  Nisi  Prius,  296. 

**  But  it  is  not  competent  for  the  government  to  give  in  proof  the  bad 
character  of  the  defendant,  unless  he  first  opens  that  line  of  inquiry  by 
evidence  of  good  character."     Com.  v.  yfeh%ter^  5  Cush,  325. 

It  will  be  seen  that  these  authorities  support  not  only  the  first  proposi- 
tion above  stated,  but  also  the  others. 

I  also  cite  the  following  authorities  in  support  of  the  other  propositions, 
which,  it  seems  to  me,  need  no  further  support :  — 

^*  It  is  here,  however,  that  the  fundamental  distinction  begins ;  for  while 
particular  acts  may  be  proved  to  show  malice  or  tdenter^  it  is  inadmissible 
to  prove,  either  in  this  or  any  other  way,  that  the  defendant  had  a  ten- 
dency to  the  crime  charged.  Thus,  in  England,  it  has  been  held  that  on 
the  trial  of  a  person  charged  with  an  unnatural  crime,  it  was  not  per- 
mitted to  prove  that  the  defendant  had  admitted  that  he  had  a  tendency 
to  such  practices ;  and  so,  on  an  indictment  against  an  overseer  on  a  plan- 
tation for  the  murder  of  a  slave,  evidence  as  to  the  prisoner's  general 
habits  as  to  punishing  other  slaves  is  not  admissible  for  the  prosecution." 
1  Wharton's  Am.  Crim.  Law,  §  640,  and  cases  cited. 

*^  So,  proof  of  a  distinct  murder,  committed  by  the  defendant  at  a  differ- 
ent time,  or  of  some  other  felony  or  transaction  committed  upon  or  against 
a  different  person  and  at  a  diffierent  time,  in  which  the  defendant  partici- 
pated, cannot  be  admitted  until  proof  has  been  given  establishing  or  tend- 
ing to  establish  the  offence  with  which  he  is  charged,  and  showing  some 
connection  between  the  different  transactions,  —  or  such  facts  or  circum- 
stances as  will  warrant  a  presumption  that  the  latter  grew  out  of,  and 
was  to  some  extent  induced  by,  some  circumstances  connected  with  the 
former ;  in  which  case  such  circumstances  connected  with  the  former  as 
are  calculated  to  show  the  quo  animo  or  motive  by  which  the  prisoner  was 
actuated  or  influenced  in  regard  to  the  subsequent  transaction  are  com- 
petent and  legitimate  testimony."  1  Wharton's  Am.  Crim.  Law,  sec.  647, 
and  cases  cited. 

In  Begina  v.  Oddy^  4  Eng.  L.  &  E.  572,  it  was  held  that  "  On  an  in- 
dictment for  feloniously  receiving  goods,  knowing  them  to  have  been 
stolen,  it  is  not  competent  for  the  prosecutor,  in  proof  of  guilty  knowl- 
edge of  the  prisoner,  to  give  in  evidence  that  the  prisoner,  at  a  time  pre- 
vious to  the  receipt  of  the  prosecutor's  goods,  had  in  his  possession  other 
goods  of  the  same  sort  as  those  mentioned  in  the  indictment,  but  belong- 
ing to  a  different  owner,  and  that  those  goods  had  been  stolen  from  such 
owner. 

"  Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  evidence  objected  to 
was  as  admissible  under  the  two  first  counts  as  it  was  under  the  third ; 
for  it  was  evidence  which  went  to  show  that  the  prisoner  was  a  very  bad 
man,  and  a  likely  person  to  commit  such  offences  as  those  charged  in  the 
indictment.  But  the  law  of  England  does  not  allow  one  crime  to  be 
proved  in  order  to  raise  a  probability  that  another  crime  has  been  com- 
mitted by  the  perpetrator  of  the  first.  The  evidence  which  was  received 
in  the  case  does  not  tend  to  show  that  the  prisoner  knew  that  these  par- 
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ticular  goods  were  stolen  at  the  time  that  he  received  them.  The  rule 
which  has  prevailed  in  the  case  of  indictments  for  uttering  forged  bank 
notes,  of  allowing  evidence  to  be  given  of  the  uttering  other  forged  notes 
to  different  persons,  has  gone  great  lengths,  and  I  should  be  unwilling  to 
see  that  rule  applied  generally  in  the  administration  of  the  criminal  law. 
We  are  all  of  opinion  that  the  evidence  admitted  in  this  case  with  regard 
to  the  scienter  was  improperly  admitted,  as  it  afforded  no  ground  for  any 
legitimate  inference  in  respect  of  it.  The  conviction,  therefore,  must  be 
quashed."     Regina  v.  Oddy^  4  Eng.  L.  &  Eq.  574. 

In  Schaffner  v.  Oommonwealth^  72  Pa.  St.  (13  Am.  Rep.)  the  prisoner 
was  indicted  for  the  murder  of  his  wife  by  poison.  There  was  evidence 
of  his  criminal  intimacy  with  the  wife  of  S.,  on  whose  life  was  an  insur- 
ance, the  proceeds  of  which,  on  his  death,  the  defendant  had  tried  to  pro- 
cure. Held,  that  evidence  that  S.  died  with  the  same  symptoms  as  the 
defendant's  wife,  and  had  been  attended  by  the  defendant,  was  inadmb- 
sible. 

Agnew,  J.,  in  his  opinion,  said  :  ^'  It  is  a  general  rule,  that  a  distinct 
crime,  unconnected  with  that  laid  in  the  indictment,  cannot  be  given  in 
evidence  against  the  prisoner.  It  is  not  proper  to  raise  a  presumption  of 
guilt,  on  the  ground  that,  having  committed  one  crime,  the  depravity  it 
exhibits  makes  it  likely  he  would  commit  another.  Logically,  the  com- 
mission of  an  independent  offence  is  not  proof,  in  itself,  of  the  commis- 
sion of  another  crime ;  yet  it  cannot  be  said  to  be  without  influence  on 
the  mind,  for  certainly,  if  one  be  shown  to  be  guilty  of  another  crime 
equally  heinous,  it  will  prompt  a  more  ready  belief  that  he  might  have 
committed  the  one  with  which  he  is  charged.  It  therefore  predisposes 
the  mind  of  the  juror  to  believe  the  prisoner  guilty.  To  make  one  crim- 
inal act  evidence  of  another,  a  connection  between  them  must  have  ex- 
isted in  the  mind  of  the  actor,  linking  them  together  for  some  purpose  he 
intended  to  accomplish  ;  or,  it  must  be  necessary  to  identify  the  person  of 
the  actor  by  a  connection  which  shows  that  he  who  committed  the  one 
must  have  done  the  other.  Without  this  obvious  connection,  it  is  not  only 
unjust  to  the  prisoner  to  compel  him  to  acquit  himself  of  two  offences 
instead  of  one,  but  it  is  detrimental  to  justice  to  burden  a  trial  with  mul- 
tiplied issues  that  tend  to  confuse  and  mislead  the  jury.  The  most  guilty 
criminal  may  be  innocent  of  other  offences  charged  against  him,  of  which, 
if  fairly  tried,  he  might  acquit  himself.  From  the  nature  and  prejudicial 
character  of  such  evidence  it  is  obvious  it  should  not  be  received,  unless 
the  mind  plainly  perceives  that  the  commission  of  the  one  tends,  by  a 
visible  connection,  to  prove  the  commission  of  the  other  by  the  prisoner. 
If  the  evidence  be  so  dubious  that  the  judge  does  not  clearly  perceive  the 
connection,  the  benefit  of  the  doubt  should  be  given  to  the  prisoner,  in- 
stead of  suffering  the  minds  of  the  jurors  to  be  prejudiced  by  an  inde- 
pendent fact  carrying  with  it  no  proper  evidence  of  the  particular  guilt." 
Schaffner  v.  Commonwealth^  13  Am.  R.  651. 

"  It  is,  therefore,  not  competent  for  the  prosecutor  to  give  evidence 
of  facts  tending  to  prove  another  distinct  offence  for  the  purpose  of  rais- 
ing an  inference  that  the  prisoner  has  committed  the  crime  in  question ; 
nor  is  it  competent  to  show  that  he  has  a  tendency  to  commit  the  offence 
with  which  he  is  charged.     Thus,  on  a  prosecution  for  an  infamous  of- 


September,  1877.]        THE  AMERICAN  LAW  TIMES  REPORTS.  423 

Vol.  IV.]  State  v.  Lapaob.  [No.  9. 

fence,  an  admission  by  the  prisoner  that  he  had  committed  such  an  offence 
at  another  time  was  held  to  have  been  properly  rejected.  JRez  v.  Cole, 
cited  in  1  PhiUipps  on  Ev.  499  (8th  ed.).  State  y.  Benton,  15  N,  H. 
174. 

The  case  of  People  v.  Corhin,  56  N.  Y.  363,  well  illustrates  the  prac- 
tical application  of  this  doctrine.  The  indictment  was  for  forging  the 
indorsement  of  one  Van  Amburgh  on  a  promissory  note.  The  defence 
was,  that  the  prisoner  was  authorized  to  sign  Van  Amburgh's  name. 
The  prisoner  had  had  such  authority,  but  the  prosecution  attempted  to 
show  that  the  authority  had  been  revoked.  The  question  of  the  prison- 
er's guilt  or  innocence  depended  upon  the  inquiry  whether  the  prisoner 
honestly  believed  that  he  was  authorized  to  make  the  indorsement,  or 
whether  he  knew  that  the  authority  had  been  revoked,  and  signed  Van 
Amburgh's  name  with  criminal  intent.  To  establish  such  intent,  evi- 
dence was  offered  tending  to  show  his  acknowledgment  that  he  had  made 
a  similar  unauthorized  use  of  the  name  of  his  father-in-law  on  other 
notes.  The  county  judge  charged  the  jury  as  follows :  *'  While  the  proof 
that  he  has  been  guilty  of  other  forgeries  is  not  evidence  upon  which  you 
are  to  convict  him  of  this  forgery,  yet  the  proof  of  other  forgeries  in  con- 
nection with  this,  so  far  as  they  are  in  the  case,  you  have  the  right  to  con- 
sider, in  determining  what  his  intentions  were  at  the  time  this  paper  was 
made  and  uttered.  So  far,  you  may  consider  all  that  character  of  evi- 
dence in  the  case,  in  determining  the  intent  at  the  time  this  paper  was 
made  and  uttered."  The  judge  also,  in  his  charge,  said  :  '^  The  fact  that 
the  defendant  is  guilty  of  other  forgeries  is  no  evidence  to  prove  that  he 
committed  this  forgery.  So  far  as  his  admissions  to  Ganoung  concede 
the  commission  of  forgeries  against  Ganoung,  they  may  be  considered  by 
you  in  determining  what  was  his  intent  at  the  time  this  note  was  made 
and  uttered." 

The  verdict  was  set  aside,  and  a  new  trial  granted. 

Rapallo,  J.,  in  delivering  the  judgment  of  the  court,  said :  <'  The  cases 
in  which  offences  other  than  those  charged  in  the  indictment  may  be 
proved,  for  the  purpose  of  showing  guilty  knowledge  or  intent,  are  very 
few ;  and  this,  we  think,  is  not  one  of  them.  The  fact  that  the  prisoner 
made  an  unauthorized  use  of  the  name  of  Ganoung,  if  established,  shows 
that  he  was  morally  capable  of  committing  the  same  offence  against  Van 
Amburgh,  but  does  not  legitimately  tend  to  show  that  he  did  so,  or  that 
he  knew  and  understood  that  Van  Amburgh's  authority  had  been  with- 
drawn, or  that  the  signature  in  question  had  been  made  with  criminal 
intent."     People  v.  Corhin,  15  Am.  R.  429. 

The  cases  which  have  been  cited  by  counsel  for  the  government  afford 
full  illustration  of  the  principles  laid  down  in  what  has  been  said  before. 

It  is  proper,  however,  to  remark  what  seems  to  me  to  be  a  fallacious 
nse  of  the  word  intent.  Ordinarily,  intent  is,  I  think,  an  inference  of 
law  from  acts  proved.  The  maxim  is,  that  every  man  must  be  taken  to 
intend  the  natural  consequences  of  his  acts ;  and  if  he  knowingly  and 
voluntarily  does  an  act  which  is  in  violation  of  law,  he  is  held  to  have 
intended  to  violate  the  law.  This  I  think  would  l)e  true,  whether  he 
did  or  did  not  know  that  the  act  was  unlawful.  Thus,  if  a  man  should 
knowingly  and  voluntarily  utter  a  forged  bank  note,  or  a  counterfeit  coin, 
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he  would  be  held  guilty  whether  he  did  or  did  not  know  that  the  act  was 
unlawful. 

The  cases  cited  by  counsel  for  the  goyemment  admit  of  being  classified 
into  seyeral  distinct  groups. 

In  the  first  place  is  the  class  of  cases  in  which  other  offences  are  shown 
for  the  purpose  of  proving  guilty  knowledge.  To  this  class  belong  those 
cases  in  which,  in  the  trial  of  indictments  for  uttering  foi^d  bank  notes, 
or  counterfeit  coin,  the  proof  of  other  offences  of  the  same  kind  is  ad- 
mitted. It  might  well  happen  that  a  person  might  have  in  his  possession 
a  single  counterfeit  bill  or  coin  without  knowing  it  to  be  such ;  but  he 
would  be  much  less  likely  to  do  so  twice,  and  every  repetition  of  such  an 
act  would  increase  the  probability  that  he  knew  that  the  bills  or  coins 
were  counterfeit.  If  he  did  know  it,  the  guilty  intent  would  be  an  im- 
plication of  law,  and  not  an  inference  of  fact.  To  this  class  belongs  the 
case  of  Meg.  v.  Roehuck^  cited  in  the  brief. 

Another  class  of  cases  consists  of  those  in  which  it  becomes  necessary 
to  show  that  the  act  for  which  the  prisoner  was  indicted  was  not  acci- 
dental, —  e,  g,  where  the  prisoner  had  shot  the  same  person  twice  within 
a  short  time,  or  where  the  same  person  had  fired  a  rick  of  grain  twice,  or 
where  several  deaths  by  poison  had  taken  place  in  the  same  family,  or 
where  children  of  the  same  mother  had  mysteriously  died.  In  such  cases 
it  might  well  happen  that  a  man  should  shoot  another  accidentally  ;  but 
that  he  should  do  it  twice  within  a  short  time  would  be  very  unlikely. 
So,  it  might  easily  happen  that  a  man  using  a  gun  might  fire  a  rick  of 
barley  once  by  accident ;  but  that  he  should  do  it  several  times  in  succes- 
sion would  be  very  improbable. 

So,  a  person  might  die  of  accidental  poisoning ;  but  that  several  per- 
sons should  so  die  in  the  same  family  at  different  times  would  be  very 
unlikely. 

So,  that  a  child  should  be  suffocated  in  bed  by  its  mother  might  hap- 
pen once  ;  but  several  similar  deaths  in  the  same  family  could  not  reason- 
ably be  accounted  for  as  accidents. 

So,  in  the  case  of  embezzlement  effected  by  means  of  false  entries,  a 
single  false  entry  might  be  accidentally  made ;  but  the  probability  of 
accident  would  diminish  at  least  as  fast  as  the  instances  increased.  To 
this  class  of  cases  belong  Rex  v.  Vohe^  Reg,  v.  Q-eering^  Reg,  v.  Cotton^ 
Reg,  V.  Roder^  Rex  v.  Mogg,  Reg.  v.  Dossett^  Reg.  v.  Bailey^  Reg.  v.  Proud, 
Reg.  V.  Richardson^  cited  in  the  brief  for  the  prosecution. 

There  is  another  class  of  cases  in  which  proof  of  the  commission  of 
one  crime  tends  to  show  a  motive  for  the  commission  of  the  crime  with 
which  the  prisoner  is  charged. 

"A.  was  indicted  for  the  murder  of  H.  It  was  opined  that  A.,  having 
malice  against  P.,  had  hired  H.  to  murder  him,  and  that  H.  did  so  ;  but 
that  H.  being  detected,  A.  had  murdered  H.  to  prevent  a  discovery  of 
his  (A.'s)  guilt  respecting  the  murder  of  P.  Evidence  was  given  of  ex- 
pressions of  malice  used  by  A.  towards  P.,  and  it  was  held  that  the  pros- 
ecutor might  also  give  evidence  to  show  that  H.  was  in  fact  the  person  by 
whom  P.  had  been  murdered."  Rex  v.  Clewes^  6  Car.  &  P.  221 ;  Little- 
dale,  Har.  D.  1,  1942. 

^*  On  trial  of  the  prisoner  for  the  murder  of  his  wife,  in  the  absence 
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of  direct  evidence,  proof  of  an  adulterous  intercourse  between  the  pris- 
oner and  another  woman  is  admissible  to  repel  the  presumption  of.  inno- 
cence arising  from  the  conjugal  relation."  State  v.  Watkina^  9  Conn.  47 ; 
2  U.  S.  D.  288. 

So,  in  Cam.  y.  Ferrigan^  the  adulterous  intercourse  of  the  defendant 
with  the  wife  of  the  deceased  tends  to  show  a  motive  for  the  murder. 

In  cases  of  indictments  for  obtaining  goods  under  false  pretences,  it 
very  often  happens  that  the  respondent  has  been  in  some  kind  of  business 
of  which  buying  and  selling  goods  on  credit  makes  a  part ;  and  in  such 
case  the  difficulty  is,  to  draw  the  line  between  the  points  where  legitimate 
business  ceases  and  fraud  begins.  In  such  cases  a  single  purchase  of 
goods  on  credit  might  happen  in  the  ordinary  course  of  business  ;  but  if 
a  party  should  make  several  purchases  of  goods  at  a  time  when  he  was  in 
failing  circumstances,  that  fact  would  have  some  tendency  to  show  that 
he  knew  that  he  was  in  failing  circumstances,  and  that  he  did  not  intend 
to  pay  for  them,  or  expect  that  he  should  be  able  to  do  it.  Of  course  the 
effect  of  such  testimony  would  depend  upon  the  number  and  amount  of 
such  purchases,  the  after-disposition  of  the  goods  purchased,  and  all  the 
other  circumstances.  To  this  class  belong  the  cases  of  Com.  v.  Eaitman^ 
Bradley  v.  Obear^  and  Movey  v.  Orant. 

Another  class  of  cases  consists  of- those  in  which  the  evidence  tends  to 
show  a  general  plan  or  conspiracy,  one  act  of  which  was  that  which  is  in 
issue.  To  this  class  belong  Mason  v.  The  State^  and  perhaps  Com.  v. 
Thimer  ^  Shearer. 

If  the  indictment  were  for  being  a  common  seller  of  spirituous  liquor, 
the  charge  could  be  proved  in  hardly  any  other  way  than  by  showing 
many  specific  acts ;  and  conversely,  if  a  man  were  proved  to  be  a  profes- 
sional counterfeiter,  that  would  be  evidence  tending  to  show  his  guilty 
intent.     Of  this  description  are  Rex  v.  BalU  and  Com.  v.  Edgerly. 

In  the  case  of  sexual  crimes,  as  fornication  and  adultery,  where  the  ob- 
ject is  to  prove  that  the  respondent  has  committed  the  crime  with  a  par- 
ticular individual,  evidence  tending  to  show  previous  acts  of  indecent 
familiarity  would  have  a  tendency  to  prove  the  breaking  down  and  re- 
moval of  the  safeguards  of  self-respect  and  modesty,  and  the  gradual  ad- 
yance,  step  by  step,  to  the  crime.  Proof  of  the  actual  commission  of  the 
same  crime  would  still  more  strongly  tend  to  show  the  removal  of  those 
safeguards,  and  still  more  to  make  probable  the  commission  of  the  crime 
on  trial.  To  this  class  belong  Com.  v.  Horton^  Com.  v.  Thrasher^  State 
y.  Wallace^  State  v.  Marvin^  Com.  v.  Merriam^  and  Com.  v.  Lahey. 

It  should  also  be  remarked,  that  this  being  a  matter  of  judgment,  it  is 
quite  likely  that  courts  would  not  always  agree,  and  that  some  courts 
might  see  a  logical  connection  where  others  could  not.  But  however  ex- 
treme the  case  may  be,  I  think  it  will  be  found  that  the  courts  have 
always  professed  to  put  the  admission  of  the  testimony  on  the  ground 
that  there  was  some  logical  connection  between  the  crime  proposed  to  be 
proved  other  than  the  tendency  to  commit  one  crime  as  manifested  by 
the  tendency  to  commit  the  other. 

In  the  case  under  consideration,  I  cannot  see  any  such  logical  connec- 
tion, between  the  commission  of  the  rape  upon  Julienne  Rousse  and  the 
murder  of  Josephine  Langmaid,  as  the  law  requires.    I  am  unable  to  see 
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any  connection  by  which  from  the  first  crime  can  be  inferred  that  the  re- 
spondent was  attempting  the  commission  of  a  rape  when  he  committed 
the  murder,  if  he  did  it,  other  than  such  inference  as  I  understand  the 
law  expressly  to  exclude.  Proof  of  the  first  crime  would  show  that  the 
respondent  was  a  very  bad  man,  —  would  perhaps  show  a  tendency  or  dis- 
position to  commit  that  particular  crime  ;  but  it  would  go  no  farther,  and 
in  fact  would  amount  to  little  more  than  an  attack  upon  the  respondent's 
character,  which  is  inadmissible  unless  he  puts  it  in  issue,  and  an  attack 
upon  his  character  by  showing  particular  acts,  which  is  also  inadmissible. 

There  is  another  consideration  which  makes  necessary  the  extremest 
caution  in  the  admission  of  this  kind  of  testimony,  and  that  is,  the  hard- 
ship which  would  be  imposed  upon  the  respondent  by  raising  such  collat- 
eral issues,  and  the  great  complication  which  might  be  introduced  into 
the  trial.  I  do  not  by  any  means  intend  to  assert  that  this  consideration 
is  conclusive.  I  do  not  see  how,  if  the  collateral  fact  has  a  legal  ten- 
dency, on  the  principles  I  have  stated,  to  prove  the  fact  in  issue,  it  can 
be  excluded. 

It  seems  to  me  clear,  that  if  the  evidence  of  the  rape  of  Julienne 
Rousse  were  admissible,  it  would  be  equally  admissible  to  prove  the  com- 
mission of  any  other  similar  offence,  and  that  the  government  would  not 
be  confined  to  direct  evidence  of  the  fact. 

We  learn  from  the  newspapers  of  the  day  that  there  is  a  vehement 
suspicion  that  the  same  person  who  murdered  Josephine  Langmaid  mur- 
dered Miss  Ball  at  St.  Albans,  and  it  would  be  equally  admissible  to  try 
that  case  and  show  that  fact  as  the  other.  The  necessity  of  proving  that 
fact,  partly  or  wholly  by  an  elaborate  combination  of  circumstantial  evi- 
dence, would  not,  that  I  can  see,  make  it  any  the  less  admissible.  It 
would  certainly  be  an  extreme  hardship  on  the  prisoner  to  compel  him  to 
enter  upon  such  an  investigation.  I  mention  this  case  to  illustrate  the 
necessity  of  extreme  caution  not  to  admit  such  testimony  unless  there  can 
be  seen  some  distinct  logical  connection,  such  as  the  law  requires,  between 
the  fact  proposed  to  be  proved  and  the  fact  in  issue. 

In  the  case  of  State  v.  O'Brien^  119  Mass.  342,  the  law  in  regard  to 
the  admissibility  of  evidence  as  to  character  is  very  fully  and  satisfactorily 
discussed.  The  distinction,  that  the  term  character  concerns  what  the 
man  is,  and  the  term  reputation  concerns  what  is  said  of  him,  is  kept 
plainly  in  view  ;  and  it  is  clearly  shown  that  the  only  legitimate  mode  of 
proving  character  is  by  showing  reputation. 

Now,  I  think  a  careful  examination  of  that  part  of  the  charge  which 
relates  to  this  evidence  will  show  that  it  really,  in  substance,  amounted  to 
instructing  the  jury  that  they  were  to  find  the  character  of  the  prisoner 
from  the  fact  proved  by  Rousse,  and  infer  from  such  character  that  he 
would  be  likely  to  be  actuated  by  passion  and  lust.  It  was  really  in- 
structing the  jury  that  they  might  find,  from  a  particular  act  proved,  the 
prisoner's  character  as  a  man  possessed  by  unlawful  and  lustful  passion, 
and  infer  from  that  that  he  was  actuated  by  such  passion  in  his  conduct 
to  the  deceased.  The  matter  really  reduces  itself  to  attacking  the  pris- 
oner's character  by  the  proof  of  particular  acts,  which  the  authorities 
clearly  show  to  be  inadmissible. 

This  portion  of  the  charge,  though  not  expressly  excepted  to,  is  men- 
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tioned  as  showing  the  particular  view  with  which  the  evidence  excepted 
to  wiis  admitted. 

Ladd,  J.  "  All  murder  committed  ....  in  perpetrating  or  attempt- 
ing to  perpetrate  rape  ....  is  murder  in  the  first  degree."  Gen.  Stats, 
ch.  264,  §  1.  The  state  claimed  (1)  that  the  prisoner  murdered  Josie  A. 
Langmaid ;  and  (2)  that  the  murder  was  committed  in  perpetrating  or 
attempting  to  perpetrate  upon  her  the  crime  of  rape.  Both  these  facts 
were  put  in  issue  by  the  plea  of  not  guilty.  It  was  for  its  supposed  bear- 
ing on  the  second  issue  that  the  testimony  of  Julienne  Rousse  was  ad- 
mitted ;  and  the  judge  who  charged  the  jury  guarded  against  any  other 
application  of  that  evidence,  so  far  as  a  direction  from  the  bench  could 
have  that  effect  upon  the  minds  of  the  jury.  The  ground  upon  which 
the  jury  were  told  they  might  consider  it,  in  determining  whether  the 
prisoner  was  perpetrating  or  attempting  to  perpetrate  a  rape  when  he 
committed  the  murder,  was,  that  it  bore  upon  the  question  of  intent ;  and 
the  ingenious,  not  to  say  subtle,  argument  of  the  attorney  general  rests 
wholly,  as  I  understand  it,  on  the  same  ground.  He  says :  ^^  If  he  (the 
prisoner)  had  passed  counterfeit  money  at  the  time  and  place  when 
and  where  he  raped  Julienne  Rousse,  and  other  counterfeit  money  had 
been  found  in  his  possession  at  the  time  and  place  when  and  where  he 
killed  Josie  Langmaid ;  if  he  had  got  a  negro  boy  into  his  possession 
at  the  former  time  and  place  with  intent  to  send  him  into  slavery, 
and  had  got  another  negro  boy  into  his  possession  at  the  latter  time 
and  place,  would  there  be  any  doubt  that  his  intent  on  the  former  oc- 
casion would  in  fact  be  considered,  by  every  intelligent  member  of  the 
human  family,  as  entitled  to  some  weight  on  the  question  of  his  intent 
on  the  latter  occasion  ?  •  .  .  .  What  is  there  in  the  act,  the  circum- 
stances, or  the  intent  of  kidnapping,  or  passing  counterfeit  money,  that 
makes  us  feel  the  probative  force  of  the  proved  intent  of  one  occasion 
upon  the  question  of  intent  four  years  and  four  months  afterwards, 
and  prevents  our  feeling  any  probative  force  of  such  evidence  in  the 
present  case  ?  "  Starting,  then,  with  the  claim  that  this  evidence  was 
admissible  upon  the  question  of  intent,  it  is  necessary  to  understand  just 
what  intent  is  meant.  Was  it  an  intent  to  commit  the  crime  of  murder? 
Certainly  not.  That  crime  must  be  fully  made  out,  as  the  learned  judge 
correctly  told  the  jury,  by  other  and  entirely  independent  evidence.  He 
said :  ^^  It  is  a  fundamental  principle  of  law,  that  evidence  that  a  de- 
fendant committed  one  offence  cannot  be  received  to  prove  that  he  com- 
mitted another  and  distinct  offence.  This  principle  we  must  take  care 
not  to  violate.  And,  therefore,  you  are  not  to  regard  the  evidence  of 
Julienne  Rousse  as  any  proof  or  evidence  that  the  prisoner  killed  Josie 
Langmaid.  Therefore,  unless  you  find  from  other  evidence,  entirely  in- 
dependent of  that  of  Julienne  Rousse,  that  the  prisoner  killed  and  mur- 
dered Josie  Langmaid,  you  must  reject  her  evidence  altogether."  This,  of 
course,  covers  all  questions  of  intent,  so  far  as  regards  the  crime  of  murder. 

Was  it  an  intent  to  commit  murder  in  the  first  degree  ?  The  answer  to 
this  is  surely  in  the  negative.  Such  a  general  intent  could  only  be  shown 
by  evidence  of  a  deliberate  and  premeditated  killing  in  one  of  the  ways 
pointed  out  by  the  statute,  or  otherwise.  Besides,  this  question,  like  the 
other,  seems  to  be  fully  answered  by  the  charge.     The  jury  were  told 
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that  '^  the  evidence  is  open  to  your  consideration,  if  at  all,  only  so  far  as 
it  may  seem  to  you  to  bear  upon  the  character  of  the  homicide  of  Josie 
Langmaid  ;  only  as  it  may  bear  upon  the  question  whether  she  was  mur- 
dered by  the  prisoner  in  perpetrating  or  attempting  to  perpetrate  rape." 
The  intent,  then,  which  it  is  claimed  this  evidence  was  admissible  to  es- 
tablish, was  an  intent  to  perpetrate  or  attempt  to  perpetrate  the  crime  of 
rape  upon  Josie  A.  Langmaid  at  the  time  he  murdered  hen  But  an 
intent  to  perpetrate  rape,  or  to  attempt  the  perpetration  of  that  crime,  is 
not  what  the  statute  requires  to  make  the  killing  murder  in  the  first  de- 
gree. The  most  that  can  be  said  is,  that  intent  may  constitute  an  element 
in  those  crimes,  as  in  most  others.  To  meet  the  requirement  of  the  stat- 
ute, the  act  afl  well  as  the  intent  must  be  shown.  The  whole  crime  of 
perpetrating  or  attempting  to  perpetrate  rape  must  be  made  out,  and  that 
includes  all  questions  of  intent  that  may  be  involved.  Was  he  in  the  act 
of  perpetrating  or  attempting  to  perpetrate  rape  at  the  time  he  did  the 
killing  ?  To  this  the  state  said.  Yes ;  the  prisoner.  No.  Here  was  a  clear 
and  distinct  issue  ;  just  as  clear  and  just  as  distinct  as  though  there  had 
been  nothing  else  in  the  case.  The  state  chatted  rape,  or  an  attempt  to 
commit  that  crime,  as  the  basis  of  their  claim  that  the  verdict  should  be 
murder  in  the  first  degree.  This  charge  they  must  prove,  or  the  claim 
based  upon  it  fails.  The  question  is,  How  is  it  to  be  proved  ?  What  is 
the  rule  of  evidence  to  be  applied  ?  Is  evidence  to  be  received  upon 
the  trial  that  would  be  inadmissible  if  the  charge  were  rape  alone  ?  If 
so,  upon  what  ground  ?  What  principle  of  law,  or  logic,  or  humanity, 
vrill  admit  evidence  to  prove  rape  when  the  consequence  of  a  finding 
against  the  prisoner  is  death,  ana  exclude  the  same  evidence  when  tb^ 
consequence  is  only  loss  of  liberty  ?  I  do  not  know  whether  the  argu- 
ment for  the  state  holds  that  a  distinction  in  this  respect  should  be  made. 
Certainly,  the  ingenuity  and  industry  of  the  attorney  general  have  failed 
to  point  out  any  ground  upon  which  evidence  that  would  be  inadmissible  to 
prove  rape  upon  the  trial  of  an  indictment  for  that  crime  alone,  can  be 
received  to  prove  rape  when  charged  on  the  trial  of  an  indictment  for 
murder  in  the  first  degree,  and  relied  on  by  the  state  as  an  essential  ele- 
ment of  that  offence  under  the  statute.  And  I  confess  it  is  impossible 
for  me  to  imagine  the  shadow  of  a  reason  upon  which  such  a  claim  could 
be  sustained  were  it  put  forth.  What,  then,  is  the  question  presented  by 
this  exception  ?  Clearly,  no  other  than  this :  Was  evidence  that  the 
prisoner  committed  rape  upon  Julienne  Rousse,  in  Canada,  in  1871, 
legally  admissible  to  show  that  he  committed  or  attempted  to  commit 
rape  upon  Josie  A.  Langmaid,  at  Pembroke,  in  1875?  There  was  no 
question  as  to  the  defendant's  physical  strength  and  ability  to  commit  the 
crime  of  rape.  By  no  refinement,  therefore,  can  State  v.  Knapp^  45 
N.  H.  148,  be  said  to  apply.  There  is  no  room  or  occasion  to  argue  that 
the  actual  perpetration  of  rape  upon  one  woman  tends  to  show  physical 
strength  sufficient  to  commit  the  same  crime  upon  another.  No  such  con- 
necting link  is  in  the  case.  The  simple  naked  question  is  that  just  stated, 
namely :  Can  evidence  that  he  committed  rape  upon  one  woman  be  re- 
ceived as  evidence  from  which  the  jury  may  find  that  he  committed  rape 
upon  another  ?  —  the  two  events  being  entirely  independent  and  distinct, 
^-  no  way  connected  in  time,  or  place,  or  circumstances ;  and  we  caonot. 
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in  my  judgment,  suffer  that  question  to  be  changed  in  form,  or  to  be 
covered  up  and  disguised  by  vague  and  general  observations  as  to  the 
matter  of  intent,  however  astute  and  plausible,  without  imminent  danger 
of  losing  our  way  in  a  wilderness  of  fallacy  and  error.  The  answer  to 
that  question  is  to  be  sought  for  in  the  recognized  authorities  of  the  com- 
mon law ;  and  I  must  say,  that  if  there  is  any  break  in  those  authorities, 
any  want  of  unanimity  in  the  answer  which  they  give,  I  have  failed  to 
discover  it.  Doubtless  some  of  the  cases  to  which  we  have  been  referred 
run  pretty  near  the  line.  But  no  court  has  vet  said,  to  my  knowledge, 
that  the  commission  of  one  crime  is  legal  evidence  of  the  commission  of 
another,  when  there  is  no  connection  of  time,  or  place,  or  circumstance, 
or  intent  between  the  two,  except  that  the  commission  of  the  first  tends 
to  show  a  heart  capable  of  committing  the  second. 

This  very  question  was  answered  in  the  same  way,  as  it  seems  to  me, 
by  the  learned  judge,  when  he  said  :  ^'  It  is  a  fundamental  principle  of 
law,  that  evidence  that  a  defendant  committed  one  offence  cannot  be  re- 
ceived to  prove  that  he  committed  another  and  distinct  offence." 

But  it  is  nevertheless  argued  on  behalf  of  the  state  (if  I  have  not  wholly 
misapprehended  the  drift  of  the  argument)  that  the  evidence  was  admitted 
because,  ew  matter  offact^  its  natural  tendency  was  to  produce  conviction 
in  the  mind  that  the  prisoner  committed  rape  upon  his  victim  at  the  time 
he  took  her  life.  The  learned  attorney  general  says  :  ^^  The  question  of 
fact  here  is,  whether,  on  those  grounds  of  natural  law,  natural  reason,  and 
human  experience,  upon  which  such  a  question  of  fact  must  be  decided, 
the  intent  witti  which  the  defendant  assaulted  Julienne  Rousse  is  capable 
of  affording  any  light  on  the  intent  with  which  he  assaulted  the  deceased. 
•  ...  It  will  be  admitted,  I  suppose,  that  every  intelligent  person,  un- 
trammelled by  technical  rules,  will  concur  in  the  opinion  of  the  circuit 
court.  And  the  question  being  one  of  pure  fact  unmixed  with  law,  and 
therefore  not  subject  to  technical  rules,  on  what  ground  vnll  any  one  dis- 
sent from  the  unanimous  judgment  of  the  rest  of  mankind?"  And  fur- 
ther, that  unanimous  judgment  ^'  is  the  spontaneous  and  irreversible  judg- 
ment of  every  grade  of  intellect  that  has  appeared,  or  is  likely  to  appear, 
in  this  state  of  existence.  It  is  an  involuntary  and  unavoidable  perception 
of  the  inherent  and  self-evident  relations  of  conduct  and  intention,  a  men- 
tal revelation  as  natural  as  memory,  and  as  trustworthy  and  unanswerable 
as  consciousness." 

I  shall  not  undertake  to  deny  this.  If  I  know  a  man  has  broken  into 
my  house  and  stolen  my  goods,  I  am  for  that  reason  more  ready  to  believe 
him  guilty  of  breaking  into  my  neighbor's  house  and  committing  the  same 
crime  there.  We  do  not  trust  our  property  with  a  notorious  thief.  We 
cannot  help  suspecting  a  man  of  evil  life  and  infamous  character  sooner 
than  one  who  is  known  to  be  free  from  every  taint  of  dishonesty  or  crime. 
We  naturally  recoil  with  fear  and  loathing  from  a  known  murderer,  and 
watch  his  conduct  as  we  would  the  motions  of  a  beast  of  prey.  When  the 
community  is  startled  by  the  commission  of  some  great  crime,  our  first 
search  for  the  perpetrator  is  naturally  directed,  not  among  those  who  have 
hitherto  lived  blameless  lives,  but  among  those  whose  conduct  has  been 
such  as  to  create  the  belief  that  they  have  the  depravity  of  heart  to  do  the 
deed.    This  is  human  nature — the  teaching  of  human  experience. 
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If  it  were  the  law,  that  everything  which  has  a  natural  tendency  to  lead 
the  mind  towards  a  conclusion  that  a  person  charged  with  crime  is  guilty 
must  be  admitted  in  evidence  against  him  on  the  trial  of  that  charge,  the 
argument  for  the  state  would  doubtless  be  hard  to  answer.  If  I  know  a 
man  has  once  been  false,  I  cannot  after  that  believe  in  his  truth  as  I  did 
before.  If  I  know  he  has  committed  the  crime  of  perjury  once,  I  more 
readily  believe  he  will  commit  the  same  awful  crime  again,  and  I  cannot 
accord  the  same  trust  and  confidence  to  his  statements  under  oath  that  I 
otherwise  should.  Yet,  does  the  law  permit  the  credit  of  a  witness  to  be 
impeached  by  showing  individual  acts  of  falsehood  ?  We  do  not  and  we 
cannot  believe  a  known  liar  the  same  as  we  believe  a  known  man  of  truth. 
Why,  then,  ought  not  evidence  showing  that  a  witness  has  lied  on  any 
particular  occasion  to  be  received,  in  order  that  we  may  weigh  the  credit 
of  his  testimony  by  rules  derived  from  human  nature  and  experience,  such 
as  we  naturally  and  instinctively  apply  in  the  other  affairs  of  life  ? 

Suppose  the  general  character  of  one  charged  with  crime  is  infamous 
and  degraded  to  the  last  degree ;  that  his  life  has  been  nothing  but  a  suc- 
cession of  crimes  of  the  most  atrocious  and  revolting  sort :  does  not  the 
knowledge  of  all  this  inevitably  carry  the  mind  in  the  direction  of  a  con- 
clusion that  he  has  added  the  particular  crime  for  which  he  is  being  tried 
to  the  list  of  those  that  have  gone  before  ?  Why,  then,  should  not  the 
prosecutor  be  permitted  to  show  facts  which  tend  so  naturally  to  produce 
a  conviction  of  his  guilt  ?  The  answer  to  all  these  questions  is  plain  And 
decisive :  the  law  is  otherwise.  It  is  the  law,  that  the  prisoner  shall  be 
presumed  innocent  until  his  guilt  is  proved;  it  is  the  lawfthat  his  bad 
character  shall  not  be  shown  by  the  state  until  he  has  put  that  matter  in 
issue  by  attempting  to  show  good  character  for  himself  ;  it  is  the  law,  that 
the  credit  of  a  witness  shall  not  be  impeached  by  showing  specific  instances 
of  falsehood  against  him  ;  and  it  is  the  law,  that  evidence  of  the  commis- 
sion of  one  crime  shall  not  be  received  to  show  the  commission  of  another 
when  there  is  no  connection  between  the  two.  Whether  the  law  in  this 
respect  is  wise  or  unwise,  whether  it  accords  with  human  reason  and  ex- 
perience, whether  it  affords  too  great  protection  to  the  criminal  or  too 
little  to  the  community,  are  not  questions  with  which  we  have  to  do.  It 
has  been  thought,  that  to  confront  a  man  on  trial  for  a  crime  that  involves 
no  more  than  his  liberty  and  property  with  every  act  of  his  former  life, 
and  require  him  to  purge  himself  from  the  suspicion  of  guilt  which  may 
be  raised  by  the  testimony  of  witnesses  to  individual  instances  of  alleged 
wrong-doing,  would  be  pot  only  oppressive  and  unfair,  but  arbitrary  and 
inhuman. 

The  rules  of  the  common  law  in  reference  to  the  detection  and  punish- 
.aent  of  crime,  which  are  the  growth  of  ages,  and  embody  the  practical 
wisdom  and  experience  of  many  great  and  learned  men,  carry  upon  every 
page  unmistakable  evidence  that  they  were  devised  as  well  to  shield  the 
innocent  as  to  punish  the  guilty.  Throughout  they  recognize  the  fact 
that  innocent  men  may  be  accused  of  crime.  A  highly  wrought  condition 
of  the  public  mind,  the  popular  horror  and  indignation  that  arise  upon  the 
commission  of  a  dreadful  crime,  are  not  favorable  to  the  calm  and  dispas- 
sionate application  of  a  just  and  humane  law.  They  do  not  always  leave 
the  vision  clear.     But  popular  clamor,  however  loud,  cannot  be  permitted 
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to  invade  this  place  without  imperilling  the  most  sacred  rights  of  the  in- 
nocent as  well  as  the  guilty.  The  rule  which  we  apply  in  the  trial  of  a 
wretch  who  has  ravished  and  killed  an  innocent  girl,  and  then,  with  the 
incarnate  spirit  of  a  fiend,  torn  and  cut  and  mutilated  her  body  in  a  way 
that  causes  the  blood  to  curdle  and  the  heart  to  rise  in  almost  uncontrol- 
lable rage,  is  the  same  rule  which  we  must  apply  in  the  trial  of  the  inno- 
cent victim  of  a  wicked  and  audacious  conspiracy,  or  of  one  who,  without 
fault,  has  become  entangled  in  a  mesh  of  circumstances  which  threaten  an 
innocent  life. 

I  think  the  admission  of  the  testimony  of  Julienne  Rousse  was  error, 
because  it  violated  the  fundamental  principle  of  law,  that  evidence  that 
a  defendant  committed  one  offence  cannot  be  received  to  prove  that  he 
committed  another  and  distinct  offence.  The  other  exceptions,  I  think, 
should  be  overruled,  for  the  reasons  given  by  the  attorney  general  in  his 
brief. 

Smith,  J.  The  jury  were  instructed  that  the  testimony  of  Julienne 
Rousse  should  be  considered  by  them  only  so  far  as  it  might  seem  to  them 
to  bear  upon  the  question  whether  Josie  Langmaid  was  murdered  by  the 
prisoner  (if  they  should  find  from  other  evidence  that  he  did  murder  her) 
in  perpetrating  or  attempting  to  perpetrate  rape.  The  question  at  once 
arises  whether  her  evidence  had  any  legal  tendency  to  prove  the  character 
of  the  homicide. 

It  was  correctly  stated  by  the  presiding  judge  at  the  trial  to  be  "  a  fun- 
damental principle  of  law,  that  evidence  that  a  defendant  committed  one 
offence  cannot  be  received  to  prove  that  he  committed  another  and  dis- 
tinct offence."  There  are  seeming  exceptions  to  this  rule,  as  when  guilty 
knowledge  is  an  ingredient  of  the  crime,  or  the  intent  with  which  a  par- 
ticular act  is  done  is  material.  These  exceptions  have  been  very  clearly 
classified  by  the  chief  justice,  and  I  shall  not  attempt  to  go  over  the  same 
ground,  except  incidentally,  in  what  I  may  have  occasion  to  say.  The 
exceptions  will  all  be  found,  I  think,  to  be  governed  by  principles  that 
exclude  this  case  from  their  operation. 

The  great  objection  to  admitting  such  evidence  is  the  injustice  that 
would  be  done  thereby,  which  is  very  forcibly  stated  by  Allen,  J.,  in 
Coleman  v.  People^  55  N.  Y.  90  :  "  The  general  rule  is  against  receiving 
evidence  of  another  offence.  A  person  cannot  be  convicted  of  one  offence 
upon  proof  that  he  committed  another,  however  persuasive  in  a  moral 
point  of  view  such  evidence  may  be.  It  would  be  easier  to  believe  a  per- 
son guilty  of  one  crime,  if  it  was  known  that  he  had  committed  another 
of  a  similar  character,  or,  indeed,  of  any  character ;  but  the  injustice  of 
such  a  rule  in  courts  of  justice  is  apparent.  It  would  lead  to  convictions 
upon  the  particular  charge  made  by  proof  of  other  acts  in  no  way  con- 
nected with  it,  and  to  uniting  evidence  of  several  offences  to  produce  con- 
viction for  a  single  one." 

It  is  always  competent  for  the  government  to  introduce  evidence  of  any 
facts  tending  directly  to  show  an  evil  intent,  or  from  which  such  evil  in- 
tent may  be  justly  and  retisonably  inferred  ;  but  all  proof  in  relation  to 
transactions  not  intimately  and  directly  connected  with  the  particular 
accusation  against  the  defendant,  or  with  the  evidence,  or  in  necessary 
explanation  of  the  evidence  introduced  in  support  of  the  charge  contained 
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in  the  indictment,  is  irreleyant  and  inadmissible.  Com,  y.  Tuekerman^  10 
Gray,  198.  In  that  case  the  rule  is  laid  down,  that  such  evidence  should 
have  a  peculiar  and  intimate  if  not  also  an  inseparable  connection  with, 
and  tending  to  explain  and  characterize,  the  act  in  issue  charged  against 
the  prisoner,  and  is  only  admissible  on  the  question  of  intent. 

So  in  Com,  t.  Campbell^  7  Allen,  542,  it  was  held  that  such  eyidence  is 
inadmissible  where  the  offence  charged  and  that  offered  to  be  proved  are 
jiistinct. 

In  our  own  case  of  State  v.  Renton^  15  N.  H.  174,  it  was  very  clearly 
held  that  it  is  not  competent  to  show  that  the  respondent  had  a  tendency 
to  commit  the  offence  with  which  he  was  cha.rged. 

The  charge  made  by  the  state  is,  that  this  respondent  killed  the  de- 
ceased in  perpetrating  or  attempting  to  perpetrate  a  rape  upon  her.  As 
having  some  tendency  to  show  that  he  committed  or  attempted  to  commit 
a  rape  upon  Josie  Langmaid,  the  state  was  permitted  to  show  that  four 
years  and  more  previously  he  had  committed  a  rape  upon  Julienne  Rousse, 
m  Canada.  Had  the  testimony  any  such  tendency  ?  There  was  obviously 
no  connection  whatever  between  the  two  offences  or  transactions,  either 
in  the  persons  upon  whom  the  crimes  were  committed,  or  in  the  places 
where  or  times  when  committed.  The  evidence  of  Julienne  Bousse,  at 
most,  would  only  show  that  the  respondent  was  depraved  enough  to  com- 
mit the  crime  of  rape,  or  that  he  possessed  a  lustful  desire  in  his  heart 
which  he  on  that  occasion  did  not  hesitate  to  gratify  by  violent  means. 

But  how  does  the  fact  that  the  respondent  committed  a  rape  more  than 
four  years  previously,  in  Canada,  upon  another  person,  have  any  tendency 
to  show  the  intent  with  which  he  killed  Josie  Langmaid  ?  It  is  not 
claimed  that  he  killed  her  to  enable  him  to  commit  a  rape :  the  rape  pre- 
ceded the  killing,  and  the  killing  was  done  to  conceal  the  rape. 

Suppose  the  respondent  had  committed  only  the  crime  of  rape  upon 
Josie  Langmaid,  and  then  had  spared  her  life :  I  think  no  case  can  be 
found  that  would  authorize  the  state,  upon  the  trial  of  an  indictment 
against  the  respondent  for  the  rape,  to  give  in  evidence  the  rape  com- 
mitted upon  another  person  more  than  four  years  previously.  No  case 
of  a  more  marked  and  distinct  offence,  as  to  time,  pmce,  victims,  and  cir- 
cumstances, can  be  found.  How,  then,  does  such  evidence  become  any 
more  relevant  when  the  trial  is  upon  an  indictment  for  killing  while  com- 
mitting a  rape  ? 

Lord  Mansfield  has  expressed  the  rule  in  these  apt  words :  *'*'  When 
an  act,  in  itself  indifferent,  becomes  criminal  if  done  with  a  particular 
intent,  then  the  intent  must  be  proved  and  found ;  but  when  the  act  is 
in  itself  unlawful,  the  proof  of  justification  or  excuse  lies  on  the  defend- 
ant ;  and  in  case  of  failure  thereof,  the  law  implies  a  criminal  intent." 

Thus,  upon  the  charge  of  passing  counterfeit  money,  proof  that  the 
respondent  knew  it  was  counterfeit  is  necessary,  as  showing  the  intent 
with  which  it  was  passed.  Upon  the  charge  of  obtaining  goods  under 
false  pretences,  proof  of  fraudulent  intent  is  necessary.  Upon  the  charge 
of  murder,  the  killing  being  proved,  the  malice  is  implied  in  the  absence 
of  any  explanation  by  the  prisoner  of  the  act.  In  this  case  there  was  no 
connection  whatever  between  the  rape  of  Julienne  Rousse  .in  1871,  in  Can- 
ada, and  the  murder  of  Josie  Langmaid  in  New  Hampshire,  in  1875. 
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There  can  be  no  pretence  that  they  are  continuous  parts  of  one  transac- 
tion ;  that  when  the  rape  was  committed  upon  Julienne  Rousse,  in  1871, 
the  prisoner  had  any  design  to  commit  a  rape  upon  or  to  murder  Josie 
Langmaid,  or  any  other  woman,  in  1875.  The  two  acts  are  so  wholly  dis- 
tinct and  separate,  that  when  the  prisoner  formed  the  design  of  committing 
a  rape  upon  Julienne  Rousse,  and  carried  that  design  into  effect  in  1871, 
he  did  not  and  could  not  as  a  part  of  that  evil  design  and  act,  or  as  a  con- 
sequence thereof,  have  then  premeditated  the  murder  of  Josie  Langmaid, 
or  the  perpetration  of  rape  upon  her. 

No  point  is  better  settled  than  that  the  state  cannot  give  evidence  of 
the  bad  character  of  the  respondent,  unless  he  shall  first  put  his  character 
in  question  by  introducing  evidence  in  support  thereof.  As  the  only 
effect  of  the  state's  introducing  evidence  of  another  rape  by  the  respond- 
ent is  that  it  tended  to  show  that  he  possessed  a  disposition  to  commit 
that  particular  crime,  a  disposition  which  would  incline  him  to  the  perpe- 
tration of  rape  whenever  the  opportunity  might  occur,  how  does  such  tes- 
timony differ  from  that  of  evidence  as  to  the  prisoner's  bad  character, 
before  he  has  elected  to  put  it  in  question,  and  that  too  by  introducing 
proof  of  an  isolated  fact  ? 

The  whole  answer  to  the  position,  that  the  evidence  of  Julienne  Rousse 
was  relevant  to  the  issue  tried,  is,  that  it  does  not  show  or  tend  to  show 
that  the  prisoner  perpetrated  or  attempted  to  perpetrate  a  rape  upon  Josie 
Langmaid.  Proof  that  he  committed  a  rape  in  Canada,  four  years  pre- 
viously,  upon  Julienne  Rousse  shows  what  ?  Not  that  he  then  had  any 
design  or  intent  to  perpetrate  a  rape  four  years  afterwards  upon  another 
woman  whom  he  had  never  seen  or  heard  of,  or  in  a  place  two  hundred 
miles  distant  where  he  never  had  been  ;  not  that  he  had  then  formed  a 
design  to  rape  and  murder  women  whenever  he  might  have  opportunity ; 
not  that  he  had  ever  before  or  since  committed  that  crime,  —  but  that  the 
defendant  had  a  disposition  to  commit  the  crime  of  rape  four  years  pre- 
viously. No  one  will  pretend  that  evidence  that  the  prisoner  had  com- 
mitted another  murder,  in  Canada,  or  Texas,  or  Europe,  could  be  shown 
on  this  trial.  One  cannot  be  convicted  of  murder,  by  showing  that  he 
has  at  some  time  and  somewhere  else  committed  another  murder  ;  or  of 
larceny,  by  showing  that  he  has  committed  the  crime  before,  and  there- 
fore has  an  evil  disposition  inclining  him  towards  that  particular  crime. 

The  trouble  with  the  position  of  the  state  is,  that  it  is  not  a  question 
of  motive  or  intent  Certainly,  committing  a  rape  in  Canada  in  1871 
would  not  show  any  motive  for  committing  a  rape  in  New  Hampshire  in 
1875 ;  nor  does  it  disclose  any  intent  so  to  do.  Evidence  tending  to 
prove  collateral  facts  is  admissible  only  when  it  has  a  natural  tendency 
to  establish  the  fact  in  controversy,  or  to  corroborate  other  direct  evidence 
in  the  case.  Oom.  v.  Merriam^  14  Pick.  518.  So,  in  Com.  v.  Ferrigan^  44 
Pa.  St.  386,  in  a  trial  for  murder,  evidence  that  an  adulterous  intercourse 
between  the  wife  of  the  deceased  and  the  prisoner  had  existed  and  con- 
tinued to  near  the  time  of  the  homicide  was  received,  on  the  ground  that 
one  crime  furnished  a  motive  for  the  other.  In  People  v.  Wood,  8  Parker 
Crim.  Cas.  681,  which  was  a  trial  for  murder,  proof  of  other  crimes  than 
that  alleged,  but  connected  with  it  by  unity  of  plot  and  design,  and  influ- 
enced by  a  single  motive,  was  held  admissible. 

VOL.  IV.  28 


484  THE  AMERICAN  LAW  TIMES  REPOBTS.  [October,  1877. 

Vol.  IV.]  State  v.  Lapaob.  [No.  10. 

In  State  v.  Jtenton^  15  N.  H.  174,  Gilchrist,  J.,  very  aptly  remarked : 
^'  Where  a  person  is  charged  with  an  offence,  it  is  important  to  him 
that  the  facts  laid  before  the  jury  should  consist  exclusively  of  the  trans- 
action which  forms  the  subject  oi  the  indictment,  which  alone  he  can  be 
expected  to  be  prepared  to  answer.  It  is  therefore  not  competent  for 
the  prosecutor  to  give  evidence  of  facts  tending  to  prove  another  distinct 
offence,  for  the  purpose  of  raising  an  inference  that  the  prisoner  has  com- 
mitted the  crime  in  question.  Nor  is  it  competent  to  show  that  he  has  a 
tendency  to  commit  the  offence  with  which  he  is  charged.  Thus,  on  a 
prosecution  for  an  infamous  offenc^  an  admission  by  the  prisoner  that  he 
had  committed  such  an  offence  at  another  time  was  held  to  have  been 
properly  rejected.     Rex  v.  Cole^  cited  1  Ph.  on  Ev.  499  (8th  ed.).     The 

case  of  the  respondent  is  to  be  tried  upon  its  own  merits It  is 

argued  that  reference  may  be  made  to  what  was  done  on  a  former  day,  that 
this  transaction  may  then  be  compared  with  that,  and  thus  may  acquire 
a  certain  character.  But  then,  if  found  guilty,  he  would  be  so,  not  so 
much  because  what  he  did  was  wrongful  in  itself,  but  because  his  conduct 

on  this  occasion  was  like  his  conduct  on  some  previous  occasion 

By  comparing  one  with  the  other,  we  establish  the  guilt  of  the  respond- 
ent by  arguing  in  a  circle.  But  this  is  to  be  shown  by  proof  of  what  he 
did  on  the  present  occasion.'^ 

So,  in  I!ast  Kingston  v.  Towle^  48  N.  H.  57,  which  was  an  action 
against  the  owner  of  a  dog  alleged  to  have  been  concerned  in  killing 
sheep,  Perley,  C.  J.,  said  (p.  65)  :  "  We  are  not  acquainted  with  any  rule 
of  evidence  which  will  allow  the  character  of  the  dog,  or  the  fact  that  he 
had  killed  or  worried  sheep  before,  to  be  admitted  as  evidence  that  he  did 
the  damage  complained  of  in  this  suit.  To  show  that  he  did  this  mischief, 
it  is  not  competent  to  prove  that  he  had  done  similar  mischief  before, 
any  more  than  it  would  be  to  prove  that  a  defendant  sued  for  an  assault 
and  battery  had  beaten  other  men  before,  or  the  same  man." 

In  State  v.  Prescott^  33  N.  H.  212,  which  was  an  indictment  for  keep- 
ing a  gaming-house,  the  allegation  in  the  second  count  was  confined  to 
a  single  day ;  and  it  was  held  that  the  government  could  not  prove,  for 
the  purpose  of  charging  the  defendant  on  that  count,  that  the  crime  was 
committed  on  more  than  one  day,  although  evidence  covering  a  longer 
time  would  be  admissible  for  the  purpose  of  showing  what  character  the 
house  had  on  the  particular  day  when  it  was  sought  to  prove  that  the 
offence  was  committed. 

In  State  v.  Wentworth^  37  N.  H.  197,  evidence  that  the  prisoner  placed 
on  the  railroad  track  obstructions  other  than  those  for  which  the  indict- 
ment was  found  was  held  competent,  upon  the  ground  that  the  acts  were 
BO  connected  that  they  might  be  regarded  as  being  the  continuation  of 
the  same  transaction.  But  the  fundamental  rule,  that  the  evidence  of 
another  distinct  offence  could  not  be  shown  for  the  purpose  of  raising  an 
inference  that  the  prisoner  has  committed  the  crime  with  which  he  is 
charged,  was  distinctly  recognized. 

The  testimony  of  the  other  witnesses  excepted  to  is  free  from  the  ob- 
jection made  to  that  of  Julienne  Rousse.  They  all  testified  to  facts  which 
tended  to  show  that  the  respondent  was  forming  in  his  mind  a  plot  to 
commit  the  crime  of  rape  upon  some  one  in  the  vicinity  of  the  place  of 
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this  homicide.  No  lustful  desire  or  particular  animosity  or  malice  against 
Josie  Langmaid  need  be  shown.  She  became  the  victim  of  his  lustful 
passion,  and  his  evil  designs  were  consummated  in  the  attaclc  which  de- 
prived her  of  life. 

But  because  of  the  admission  of  the  testimony  of  Julienne  Rousse,  there 
must  be  A  new  trial  granted. 


BX7FBEME  COUBT  OF  MAINE. 

(To  appear  in  66  Me.) 

STATUTE  OF  FBADDS.  —  MEMOBANDUM  PBEPABED  AFTEB  BBEAGH  OF 

CONTBACT, 

BIRD  V.  MUN&OE. 

Where  the  defendant  verbally  contracted  with  the  plaintiffs  for  the  purchase  of  aquanti^ 
of  ice  to  be  afterwards  delivered,  and  after  the  breach  of  the  contract  by  the  defend- 
ant, the  parties  put  the  contract  into  writing,  in  the  terms  as  before  agreed  upon  yer- 
ballv,  antedating  it  as  an  original  contract  of  the  date  of  the  verbal  contract  first 
made,  in  an  action  upon  the  contract  commenced  after,  but  declaring  upon  a  breach 
which  occurred  before,  the  writing  was  made,  the  writing  is  sufficient  evidence  of  the 
prior  verbal  contract  to  satisfy  the  statute  of  frauds. 

In  such  case,  in  view  of  the  statute  of  frauds,  the  writing  is  not  to  be  regarded  as  con- 
stituting the  contract  itself,  but  as  merely  the  necessary  evidence  by  which  the  con- 
tract may  be  proved. 

Parol  evidence  is  admissible,  to  show  that  the  date  of  the  writing  was  not  an  erroneous, 
but  an  intentional  one,  and  that  the  parties  intended  thereby  to  create  written  evi- 
dence of  the  unwritten  contract  before  made. 

Assumpsit,  declaring  on  a  contract  substantially  as  stated  in  the  follow- 
ing writing  signed  by  the  parties,  and  read  in  evidence  by  the  plaintiffs :  — 

"  Rockland,  March  2,  1874. 
"  Memorandum  contract  by  and  between  H.  H.  Munroe,  of  Thomaston, 
of  the  first  part,  and  John  Bird  &  Co.,  of  Rockland,  of  the  second  part. 
The  party  of  the  first  part  agrees  to  pay  the  party  of  the  second  part 
four  dollars  per  ton  gross  (2,240  lbs.)  for  five  thousand  tons  of  ice,  weighed 
on  board,  price  to  include  ice  and  freight  to  New  York.  The  said  party 
of  the  second  part  agrees  to  deliver  said  ice  on  following  conditions: 
Shipments  to  besin.  immediately,  and  to  continue  until  full  amount  is 
shipped,  cash  to  be  paid  on  deJiyery  of  each  cargo.  Vessels  to  be  dis- 
charged with  dispatch ;  demurrage,  if  any,  to  be  paid  by  party  of  first 
part,  and  no  commissions  to  be  paid  on  sales.  '^  H.  H.  Munroe. 

"  John  Bird  &  Co. 
«  Attest :  Edmund  A.  Smith.'* 

The  declaration  averred  a  breach  of  the  contract  by  the  defendant,  in 
ordering  a  stoppage  of  shipments  after  one  half  of  the  quantity  con- 
tracted for  had  oeen  shipped ;  and  the  plaintiffs  claimed  for  extra  ex- 
penses, by  reason  thereof  itemized  in  the  following  account  annexed  to 
the  writ :  — 
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April  7,  1874.     To  expenae  housing  2,500  tons  of  ice  @  25c  $625.00 

To  expense  breaking  out  &  loading  same,  625.00 

To  expense  building  houses  for  same,  600.00 

To  expense  in  hauling  same,  250.00 

To  shrinkage  and  waste  (500  tons),  875.00 

To  expenses  at  New  York  and  telegrams,  125.00 

$2,600.00 

The  defendant  pleaded  the  general  issue  with  a  brief  statement  ^  that 
the  said  supposed  contract  set  forth  and  declared  upon  in  the  plaintiffs* 
writ,  as  having  been  made  between  the  plaintiffs  and  defendant,  on  the 
said  2d  day  of  March,  A.  D.  1874,  was  not  in  writing,  nor  was  there  any 
written  memorandum  thereof  ever  made  by  either  of  the  parties  to  this 
action,  or  by  their  agents,  nor  was  there  ever  any  delivery  of  the  said  ice, 
or  any  part  thereof  by  the  plaintiffs  to  defendant,  nor  any  acceptance  or 
reception  of  the  same  or  any  part  thereof  by  the  defendant ;  nor  did  the 
defendant  ever  pay  to  the  plaintiffs  anything  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment  for  said  ice,  and  that  said  contract,  if  any  such 
contract  was  ever  made,  was  void  by  force  of  the  statute  of  frauds. 

'^  And  that  the  said  supposed  contract  in  the  declaration  set  forth,  if  any 
such  vras  ever  legally  made,  was,  on  the  24th  day  of  March,  1874,  aban- 
doned and  cancelled  by  the  mutual  consent  of  the  parties,  and  all  breaches 
thereof  waived  and  satisfied,  by  the  said  cancellation  and  abandonment, 
and  that  the  plaintiffs  did  not  deliver  the  said  ice  to  the  defendant,  but 
sold  and  delivered  it  to  the  Knickerbocker  Ice  Co.,  of  New  York,  and 
received  payment  therefor  from  said  Ice  Co." 

The  evidence  tended  to  show  that  after  one  half  of  the  ice  had  been 
shipped,  the  defendant  ordered  further  shipments  on  his  account  to  cease ; 
that  none  of  the  ice  was  in  fact  received  by  him ;  that  March  24,  1874, 
the  parties  met  in  New  York,  and  then  and  there  reduced  to  writing  the 
memorandum  in  evidence  dated  March  2,  1874 ;  that  the  plaintiffs  con- 
tracted on  the  same  day  to  sell  all  the  ice  to  the  Knickerbocker  Ice  Co., 
the  twenty-five  hundred  tons  afloat  at  $4.00  per  ton,  and  the  twenty-five 
hundred  tons  in  house  at  $4.25,  including  freights,  the  twenty-five  cents 
per  ton  added  to  be  paid  to  S.  H.  Allen. 

On  this  contract  was  the  following  indorsement  signed  by  the  defend- 
ant and  witnessed :  — 

'^  It  is  understood  that  the  within  five  thousand  tons  ^,000)  of  ice  is 
the  same  that  was  contracted  for  on  March  2, 1874,  with  H.  H.  Munroe, 
and  I,  H.  H.  Munroe,  hereby  consent  to  the  assignment  of  the  same  to 
the  Knickerbocker  Ice  Company. 

"  New  York,  March  24, 1874." 

After  the  foregoing  and  other  evidence,  which  in  the  opinion  sufficiently 
appears,  was  introduced,  the  action  was  made  law  on  report,  to  stand  for 
trial  if  maintainable  upon  so  much  of  the  evidence  as  was  legally  admis- 
sible, otherwise  the  plaintiffs  to  be  nonsuit. 

A.  S.  Mice  ^  0.  (?.  Sall^  for  the  plaintiffs. 

A.  P.  Q^ould  ^  J.  E.  Moore^  contra^  contended  that  the  allegation 
based  upon  the  written  contract  was  not  supported  by  proof ;  that  the 
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eyidence  of  the  verbal  contract,  sach  as  it  was,  even  if  legally  admissible, 
did  not  support  the  declaration,  and  that  it  was  not  legally  admissible,  be- 
cause of  the  statute  of  frauds  ;  that  the  memorandum  in  evidence  was  a 
written  contract  in  itself,  and  not  intended  as  a  memorandum  of  a  pre- 
vious verbal  contract ;  that  a  verbal  ofEer  subsequently  reduced  to  writing 
in  the  .form  of  a  contract,  and  signed  by  the  parties,  or  even  bv  the  party 
making  it,  could  not  be  treated  as  a  memorandum  of  a  verbal  offer  or 
agreement;  Washinffton  Ice  Co.  v.  Webster^  62  JVIaine,  341;  that  the 
verbal  contract,  if  any  existed,  covered  only  one  or  two  of  the  many  ele- 
ments of  the  written  contract ;  that  the  contract  dated  March  2,  and 
written,  executed,  and  delivered  IVIarch  24,  could  have  no  validity  before 
the  latter  date;  that  the  written  contract  took  its  force  and  effect  from 
the  day  of  its  execution  and  delivery,  and  not  from  the  day  of  its  date ; 
Hall  V.  Cazenove^  4  East,  477  ;  Joseph  v.  Bigelow^  4  Cush.  82 ;  Jackson 
V.  Shoonmaker^  2  Johns.  230 ;  that  ii  the  instrument  had  no  validity  as  a 
sale  prior  to  March  24,  it  had  validity  for  no  purpose  prior  to  that  time. 
Egery  v.  Woodard^  66  Maine,  46, 

Pbtebs,  J.  On  March  2,  1874,  at  Rockland,  in  this  state,  the  de- 
fendant contracted  verbally  with  the  plaintiffs  for  the  purchase  of  a 
quantity  of  ice,  to  be  delivered  (by  immediate  shipments)  to  the  defend- 
ant in  New  York.  On  March  10,  1874,  or  thereabouts,  the  defendant, 
by  his  want  of  readiness  to  receive  a  portion  of  the  ice  as  he  had  agreed 
to,  temporarily  prevented  the  plaintiffs  from  performing  the  contract  on 
their  part  according  to  the  preparations  made  by  them  for  the  purpose. 
On  March  24,  1874,  the  parties,  then  in  New  York,  put  their,  previous 
verbal  contract  into  writing,  antedating  it  as  an  original  contract  made 
at  Rockland  on  March  2,  1874.  On  the  same  day  (March  24),  by  con- 
sent of  the  defendant,  the  plaintiffs  sold  the  same  ice  to  another  party, 
reserving  their  claim  against  the  defendant  for  damages  sustained  by 
them  by  the  breach  of  the  contract  by  the  defendant  on  March  10,  or 
about  that  time.  This  action  was  commenced  on  April  11,  1874,  count- 
ing on  the  contract  as  made  on  March  2,  and  declaring  for  damages  sus- 
tained by  the  breach  of  contract  on  March  10,  or  thereabouts,  and  prior 
to  March  24,  1874.  Several  objections  are  set  up  against  the  plaintiffs' 
right  to  recover. 

The  first  objection  is,  that  in  some  respects  the  allegations  in  the  writ 
and  the  written  proof  do  not  concur.  But  we  pass  this  point,  as  any  im- 
perfection in  the  writ  may,  either  with  or  without  terms,  be  corrected  by 
amendment  hereafter. 

Then  it  is  claimed  for  the  defendant  that,  as  matter  of  fact,  the 
parties  intended  to  make  a  new  and  original  contract  as  of  March  24,  by 
their  writing  made  on  that  day  and  antedated  March  2,  and  that  it  was 
not  their  purpose  thereby  to  give  expression  and  efl&cacy  to  any  unwritten 
contract  made  by  them  before  that  time.  But  we  think  a  jury  would  be 
well  warranted  in  coming  to  a  different  conclusion.  Undoubtedly  there 
are  circumstances  tending  to  throw  some  doubt  upon  the  idea  that  both 
parties  understood  that  a  contract  was  fully  entered  into  on  March  2, 
1874,  but  that  doubt  is  much  more  than  overcome  when  all  the  written 
and  oral  evidence  is  considered  together.  We  think  the  writing  made 
on  the  24th  March,  with  the  explanations  as  to  its  origin,  is  to  be  con- 
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sidered  precisely  as  if  the  parties  on  that  day  had  signed  a  paper  dated  of 
that  date,  certifying  and  admitting  that  they  had  on  the  2d  day  of  March 
made  a  verbal  contract,  and  stating  in  exact  written  terms  just  what  such 
verbal  contract  was.  Parol  evidence  is  proper  to  show  the  situation  of 
the  parties  and  the  circumstances  under  which  the  contract  was  made. 
It  explains  but  does  not  alter  the  terms  of  the  contract.  The  defendant 
himself  invokes  it  to  show  that,  according  to  his  view,  the  paper  bears  an 
erroneous  date.  Such  evidence  merely  discloses  in  this  case  such  facts  as 
are  part  of  the  res  gestce.  Benjamin  on  Sales,  §  213  ;  Stoops  v.  Smithy 
100  Mass.  63,  66,  and  cases  there  cited. 

Then,  the  defendant  next  .contends  that,  even  if  the  writing  signed  by 
the  parties  was  intended  by  them  to  operate  retroactively  as  of  the  first 
named  date,  as  a  matter  of  law,  it  cannot  be  permitted  to  have  that  effect 
and  meet  the  requirements  of  the  statute  of  frauds.  The  position  of  the 
defendant  is,  that  all  which  took  place  between  the  parties  before  the 
24th  of  March  was  of  the  nature  of  negotiation  and  proposition  only ;  and 
that  there  was  no  valid  contract,  such  as  is  called  for  by  the  statute  of 
frauds,  before  that  day ;  and  that  the  action  is  not  maintainable,  because 
the  breach  of  contract  is  alleged  to  have  occurred  before  that  time.  The 
plaintiffs,  on  the  other  hand,  contend  that  the  real  contract  was  made 
verbally  on  the  2d  of  March,  and  that  the  written  instrument  is  sufficient 
proof  to  make  the  verbal  contract  a  valid  one  as  of  that  date  (March  2), 
although  the  written  proof  was  not  made  out  until  twenty-two  days  after 
that  time.  Was  the  valid  contract,  therefore,  made  on  March  2d  or  March 
the  24th  ?  The  point  raised  is,  whether,  in  view  of  the  statute  of  frauds, 
the  writing  in  this  case  shall  be  considered  as  constituting  the  contract 
itself,  or  at  any  rate  any  substantial  portion  of  it,  or  whether  it  may  be 
regarded  as  merely  the.  necessary  legal  evidence  by  means  of  which  the 
prior  unwritten  contract  may  be  proved.  In  other  words,  is  the  writing 
the  contract,  or  only  evidence  of  it.     We  incline  to  the  latter  view. 

The  peculiar  wording  of  the  statute  presents  a  strong  argument  for 
such  a  determination.  The  section  reads :  ^'  No  contract  for  the  sale  of 
any  goods,  wares,  or  merchandise,  for  thirty  dollars  or  more,  shall  be 
valid,  unless  the  purchaser  accepts  and  receives  part  of  the  goods,  or  gives 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment  thereof,  or 
some  note  or  memorandum  thereof  is  made  and  signed  by  the  party  to  be 
charged  thereby,  or  his  agent."  In  the  first  place,  the  statute  does  not 
go  to  all  contracts  of  sale,  but  only  to  those  where  the  price  is  over  a  cer- 
tain sum.  Then,  the  requirement  of  the  statute  is  in  the  alternative. 
The  contract  need  not  be  evidenced  by  writing  at  all,  provided  "the 
purchaser  accepts  and  receives  a  part  of  the  goods,  or  gives  something  in 
earnest  to  bind  the  bargain,  or  in  part  payment  thereof."  If  any  one  of 
these  circumstances  will  as  effectually  perfect  the  sale  as  a  writing  would, 
it  is  not  easily  seen  how  the  writing  can  actually  constitute  the  contract, 
merely  because  a  writing  happens  to  exist.  It  could  not  with  any  cor- 
rectness be  said,  that  anything  given  in  earnest  to  bind  a  bargain  was  a 
substantial  part  of  the  bargain  itself,  or  anything  more  than  a  particular 
mode  of  proof.  Then,  it  is  not  the  contract  that  is  required  to  be  in  writ- 
ing, but  only  "  some  note  or  memorandum  thereof."  This  language  sup- 
poses that  the  verbal  bargain  may  be  first  made,  and  a  memorandum  of  it 
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given  afterwards.  It  also  implies  that  no  set  and  formal  agreement  is 
called  for.  Chancellor  Kent  says,  "  The  instrument  is  liberally  construed 
-without  regard  to  forms."  The  briefest  possible  forms  of  a  bargain  have 
been  deemed  sufficient  in  many  cases.  Certain  important  elements  of  a 
completed  contract  may  be  omitted  altogether.  For  instance,  in  this 
state,  the  consideration  for  the  promise  is  not  required  to  be  expressed  in 
writing.  Qilliffhan  v.  Boardman^  29  Maine,  79.  Again,  it  is  provided 
that  the  note  or  memorandum  is  sufficient,  if  signed  only  by  the  person 
sought  to  be  charged.  One  party  may  be  held  thereby  and  the  other  not 
be.  There  may  be  a  mutuality  of  contract  but  not  of  evidence  or  of  rem- 
edy. Still,  if  the  writing  is  to  be  regarded  in  all  cases  as  constituting 
the  contract,  in  many  cases  there  would  be  but  one  contracting  party. 

Another  idea  gives  weight  to  the  argument  for  the  position  advocated 
by  the  plaintiffs ;  and  that  is,  that  such  a  construction  of  the  statute  up- 
holds contracts  according  to  the  intention  of  parties  thereto,  while  it,  at 
the  same  time,  fully  subserves  all  the  purposes  for  which  the  statute  was 
created.  It  must  be  borne  in  mind  that  verbal  bargains  for  the  sale  of 
personal  property  are  good  at  common  law.  Nor  are  they  made  illegal 
by  the  statute.  Parties  can  execute  them  if  they  mutually  please  to  do 
so.  The  object  of  the  statute  is  to  prevent  perjury  and  fraud.  Of 
course,  perjury  and  fraud  cannot  be  wholly  prevented;  but,  as  said  by 
Bigelow,  J.  3  Gray,  381,  "  A  memorandum  m  writing  will  be  as  effectual 
against  perjury,  although  signed  subsequently  to  the  making  of  a  verbal 
contract,  as  if  it  had  been  executed  at  the  moment  when  the  parties 
consummated  their  agreement  by  word  of  mouth."  We  think  it  would 
be  more  so.  A  person  would  be  likely  to  commit  himself  in  writing  with 
more  care  and  caution  after  time  to  take  a  second  thought.  The  loeu» 
poenitentice  remains  to  him. 

.  By  no  means  are  we  to  be  understood  as  saying  that  all  written  instru- 
ments will  satisfy  the  statute,  by  having  the  effect  to  make  the  contracts 
described  in  them  valid  from  their  first  verbal  inception.  That  must 
depend  upon  circumstances.  In  many,  and  perhaps  most  instances,  such 
a  version  of  the  transaction  would  not  agree  with  the  actual  understand- 
ing of  the  parties.  In  many  cases,  undoubtedly,  the  written  instrument 
is  per  Be  the  contract  of  the  parties.  In  many  cases,  as  for  instance,  like 
the  antedating  of  the  deed  in  Egery  v.  Woodard^  56  Maine,  45,  cited 
by  the  defendant,  the  contract  (by  deed)  could  not  take  effect  before  de- 
livery ;  the  law  forbids  it.  So  a  will  made  by  parol  is  absolutely  void. 
But  all  these  classes  of  cases  differ  from  the  case  before  us. 

A  distinction  is  attempted  to  be  set  up  between  the  meaning  to  be 
given  to  R.  S.  c.  Ill,  §  4,  where  it  is  provided  that  no  unwritten  contract 
for  the  sale  of  goods  ^^  shall  be  valid,"  and  that  to  be  given  to  the  several 
preceding  sections,  where  it  provided  that  upon  certain  other  kinds  of  un- 
written contracts  ^^  no  action  shall  be  maintained ; "  the  position  taken 
being  that  in  the  former  case  the  contract  is  void,  and  in  the  other  cases 
only  voidable  perhaps,  or  not  enforcible  by  suit  at  law.  But  the  dis* 
tinction  is  without  any  essential  difference,  and  is  now  so  regarded  by 
authors  generally,  and  in  most  of  the  decided  cases.  All  the  sections  re- 
ferred to  rest  upon  precisely  the  same  policy.  Exactly  the  same  object  is 
aimed  at  in  all.     Th^  difference  of  phraseology  in  the  different  sections  of 


440  THE  ABCEBIGAN  LAW  TIMES  BBP0BT8.  [October,  1877. 

Vol.  IV.]  BiSD  V.  MUITROX.  [No.  10. 

the  original  English  statute^  of  which  ours  is  a  substantial  copy,  may  per- 
haps be  accounted  for  by  the  fact,  as  is  generally  conceded,  that  the  au- 
thorship of  the  statute  was  the  work  of  different  hands.  Although  our 
statute  (R.  S.  1871,  §  4)  uses  the  words  ^^  no  contract  shall  be  valid,"  our 
previous  statutes  used  the  phrase  ^^ shall  be  allowed  to  be  good;"  and 
the  change  was  made  when  the  statutes  were  revised  in  1857,  without 
any  legislative  intent  to  make  an  alteration  in  the  sense  of  the  seo- 
tion*  R.  S.  1841,  c.  136,  §  4.  The  two  sets  of  phrases  were  undoubtedly 
deemed  to  be  equivalent  expressions.  The  words  of  the  original  English 
section  are,  ^^  Shall  not  be  allowed  to  be  good,"  meaning,  it  is  said,  not 
good  for  the  purpose  of  sustaining  an  action  thereon  without  written 
proof.  Brown  St.  Frauds,  §§  115,  136,  and  notes  to  the  sections.  Ben- 
jamin's Sales,  §  114 ;  Toumsend  v.  HargraveB^  118  Mass.  825,  and  cases 
there  cited. 

There  are  few  decisions  that  bear  directly  upon  the  precise  point  which 
this  case  presents  to  us.  From  the  nature  of  things,  a  state  of  facts  in- 
volving the  question  would  seldom  exist.  But  we  r^ard  the  case  of 
Tawmend  v.  Hargraves^  above  cited,  as  representing  the  principle  very 
pointedly.  It  was  there  held  that  the  statute  of  frauds  affects  the  remedy 
only  and  not  the  validity  of  the  contract ;  and  that  where  there  has  been 
a  completed  oral  contract  of  sale  of  goods,  the  acceptance  and  receipt 
of  part  of  the  goods  by  the  purchaser  takes  the  case  out  of  the  statute, 
although  such  acceptance  and  receipt  are  after  the  rest  of  the  goods  are 
destroyed  by  fire  while  in  the  hands  of  the  seller  or  his  agent.  The  date 
of  the  agreement  rather  than  the  date  of  the  part  acceptance  was  treated 
as  the  time  when  the  contract  was  made ;  and  the  risk  of  the  loss  of  the 
goods  was  cast  upon  the  buyer.  Vincent  v.  Q-ermond^  11  Johns.  288,  is 
to  the  same  effect.  We  are  not  aware  of  any  case  where  the  question 
has  been  directly  adjudicated  adversely  to  these  cases.  Webster  v.  ZieUff^ 
62  Barb.  (N.  Y.)  482,  in  the  argument  of  the  court,  directly  admits  the 
same  principle.  The  case  of  Leather  Cloth  Co,  v.  Sieronimus^  L.  R.  10 
Q.  B.  140,  seems  also  to  be  an  authority  directly  in  point,  Thompson  v. 
Alger^  12  Met.  428,  435,  and  Marsh  v.  Egde,  8  Gray,  831,  relied  on  bv 
defendant,  do  not,  in  their  results,  oppose  the  idea  of  the  above  cases,  al- 
though there  may  be  some  expressions  in  them  inconsistent  therewith. 
Altogether  another  question  was  before  the  court  in  the  latter  cases. 

But  there  are  a  great  many  cases  where,  in  construing  the  statute  of 
frauds,  the  force  and  effect  of  the  decisions  go  to  sustam  the  view  we 
take  of  this  question,  by  the  very  strongest  implication :  Such  as,  that 
the  statute  does  not  apply  where  the  contract  has  been  executed  on  both 
sides ;  Bticknam  v.  ivasA,  12  Maine,  474 ;  that  no  person  can  take  ad- 
vantage of  the  statute  but  the  parties  to  the  contract,  and  their  privies ; 
Cowan  V.  Adams^  10  Maine,  374 ;  that  the  memorandum  may  be  made 
by  a  broker;  Hinckley  v.  Arey^  27  Maine,  862;  or  by  an  auctioneer; 
Cleaves  v.  Foss^  4  Maine,  1 ;  that  a  sale  of  personal  property  is  valid 
when  there  has  been  a  delivery  and  acceptance  of  part,  although  the  part 
be  accepted  several  hours  after  the  sale ;  Davis  v.  Moore^  13  Maine,  424 ; 
or  several  days  after ;  Bush  v.  Holmes^  53  Maine,  417 ;  or  ever  so  long 
after;  Browne  St.  Frauds,  §  337,  and  cases  there  noted;  that  a  cred- 
itor, receiving  payments  from  his  debtor  without  any  direction  as  to  their 
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application,  may  appl^  them  to  a  debt  on  which  the  statute  of  frauds 
does  not  allow  an  action  to  be  maintained ;  HayneB  v.  Nice^  100  Mass. 
827 ;  that  a  contract  made  in  France,  and  valid  there  without  a  writing, 
ooold  not  be  enforced  in  England  without  one,  upon  the  ground  that  the 
statute  related  to  the  mode  of  procedure  and  not  to  the  validity  of  the 
oontract ;  Leraux  v.  Brown^  12  C.  B.  801,  —  but  this  case  has  been  ques- 
tioned somewhat ;  that  a  witness  may  be  guilty  of  perjury  who  fsdsely 
swears  to  a  fact  which  may  not  be  competent  evidence  by  the  statute  of 
frauds,  but  which  becomes  material  because  not  objected  to  by  the  party 
again.'^t  whom  it  was  offered  and  received;  Howard  v.  Sexton^  4  Corn- 
stock,  157 ;  that  an  agent  who  signs  a  memorandum  need  not  have  his 
authority  at  the  time  the  contract  is  entered  into,  if  his  act  is  orally 
ratified  afterwards;  MaeUcm  v.  Dunn^  4  Bing.  722;  that  the  identical 
agreement  need  not  be  signed,  and  that  it  is  sufficient  if  it  is  acknowl- 
edged by  any  other  instrument  duly  signed  ;  Q-ale  v.  Nixon^  6  Cow.  445 ; 
that  the  recognition  of  the  contract  may  be  contained  in  a  letter,  or 
in  several  letters,  if  so  connected  by  ^'  written  links  "  as  to  form  sufficient 
evidence  of  the  contract ;  that  the  letters  may  be  addressed  to  a  third 
person ;  Browne  St  Frauds,  §  346 ;  Fy%on  v.  Kittouy  30  E.  L.  &  Eq. 
S74;  Q-ibson  v.  Holland^  L.  R.  1  C.  P.  1;  that  an  agent  may  write 
his  own  name  instead  of  that  of  his  principal  if  intending  to  bind  his 
principal  by  it;  Williams  v.  Bacan^  2  Gray,  387,  393,  and  citations 
there ;  that  a  proposal  in  writing,  if  accepted  by  the  other  party  by  parol, 
is  a  sufficient  memorandum ;  iSevAS  v.  Picksley^  L.  R.  1  Exc.  342 ;  that 
where  one  party  is  bound  by  a  note  or  memorandum  the  other  party 
may  be  bound  if  he  admits  the  writing  by  another  writing  by  him  subse- 
quently signed ;  JDobeUe  v.  Hutchin%on^  3  A.  &  E.  355 ;  that  the  writ- 
ten contract  may  be  rescinded  by  parol,  —  although  many  decisions  are 
opposed  to  this  proposition;  Richardson  v.  Cooper^  25  Maine,  450; 
that  equity  will  interfere  to  prevent  a  party  making  the  statute  an  in- 
strument of  fraud ;  Ryan  v.  DoXy  34  N.  Y.  307 ;  Hassam  v.  Barrett^  115 
Mass.  256,  258;  that  a  contract  verbally  made  may  be  maintained  for 
certain  purposes,  notwithstanding  the  statute;  that  a  person  who  pays 
his  money  under  it  cannot  recover  it  back  if  the  other  side  is  willing 
to  perform ;  and  he  can  recover  if  performance  is  refused ;  Chapman 
V.  Richy  63  Maine,  588,  and  cases  cited ;  that  a  respondent  in  equity 
waives  the  statute  as  a  defence  unless  set  up  in  plea  or  answer ;  Adams 
V.  Patrick^  30  Yt.  516 ;  that  it  must  be  specially  pleaded  in  an  action 
at  law ;  Middlesex  Co.  v.  Osgood^  4  Gray,  447 ;  Lawrence  v.  Chase^  54 
Maine,  196 ;  that  the  defendant  may  waive  the  protection  of  the  stat- 
ute and  admit  verbal  evidence  and  become  bound  by  it.  Browne  St. 
Frauds,  §  135. 

It  may  be  remarked,  however,  that  in  most  courts  a  defendant  may 
avail  himself  of  a  defence  of  the  statute  under  the  general  issue.  The 
different  rule  in  Massachusetts  and  Maine  grew  out  of  the  practice  act  in 
the  one  state  and  in  the  statute  requiring  the  filing  of  specifications  in  the 
other. 

It  is  clear  from  the  foregoing  cases,  as  well  as  from  many  more  that 
might  be  cited,  that  the  statute  does  not  forbid  parol  contracts,  but  only 
pr^udes  the  bringing  of  actions  to  enforce  them.    As  said  in  Thornton 
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V.  Kempster^  5  Taunt.  786,  788,  "  the  statute  of  frauds  throws  a  difficulty 
in  the  way  of  the  evidence."  In  a  case  already  cited,  Jervis,  C.  J.,  said, 
**  The  effect  of  the  section  is  not  to  avoid  the  contract,  but  to  bar  the  rem- 
edy upon  it,  unless  there  be  writing."  See  analogous  case  of  McLeUan  v. 
MeLellan^  65  Maine,  500. 

But  the  defendant  contends  that  this  course  of  reasoning  would  make  a 
memorandum  sufficient  if  made  after  action  brought,  and  that  the  author* 
ities  do  not  agree  to  that  proposition.  There  has  been  some  judicial  in- 
clination to  favor  the  doctrine  to  that  extent  even,  and  there  may  be  some 
logic  in  it.  Still  the  current  of  decision  requires  that  the  writing  must 
exist  before  action  brought.  And  the  reason  for  the  requirement  does 
not  militate  against  the  idea  that  a  memorandum  is  only  evidence  of  the 
contract.  There  is  no  actionable  contract  before  memorandum  obtained. 
The  contract  cannot  be  sued  until  it  has  been  legally  verified  by  writing ; 
until  then  there  is  no  cause  of  action,  although  there  is  a  contract.  The 
writing  is  a  condition  precedent  to  the  right  to  sue.  Willes,  J.,  perhaps 
correctly  describes  it  in  Gibson  v.  Holland^  9upra^  when  he  says,  ^'  The 
memorandum  is  in  some  way  to  stand  in  the  place  of  a  contract."  He 
adds :  ^^  The  courts  have  considered  the  intention  of  the  legislature  to  be 
of  a  mixed  character;  to  prevent  persons  from  having  actions  brought 
against  them  so  long  as  no  written  evidence  was  existing  when  the  action 
was  instituted."  Browne  St.  Frauds,  §  838.  Benjamin's  Sales,  §  159  ; 
Fricker  v.  Thomlinsonj  1  Man.  &  Gr.  772  ;  Bracfford  v.  Spyker^  32  Ala. 
134 ;  Bill  V.  Bament,  9  M.  &  W.  36  ;  Philbrook  v.  Belknap,  6  Vt.  386. 
In  the  last  case  it  is  said,  ^^  Strictly  speaking,  the  statute  does  not  make 
the  contract  void,  except  for  the  purpose  of  sustaining  an  action  upon  it, 
to  enforce  it."  Action  to  stand  for  trial. 

Appleton,  C.  J.,  Walton,  Danfobth,  Vibgin,  and  Libbby,  JJ., 
concurred. 


DEED.  —  DELIVEBY  ESSENTIAL. 
BROWN  ».   BROWN 

To  constitute  a  delivery  of  a  deed,  the  grantor  must,  hj  act,  or  word,  or  both,  part  with 
all  right  of  possession  and  dominion  over  the  instrument,  with  the  intent  that  it  shall 
take  effect  as  his  deed,  and  pass  to  his  grantee. 

The  commitment  of  a  deed  to  a  third  person,  with  the  reservation  of  the  right  on  the 
part  of  the  grantor  to  withdraw  it  at  any  time  befcyre  his  death,  and  in  case  it  was  not 
so  withdrawn,  to  be  retained  until  the  death  of  the  grantor,  and  then  to  be  delivered 
to  the  grantee,  is  no  legal  delivery,  and  will  pass  no  title  to  the  grantee. 

Writ  op  entry,  to  recover  two  thirds  of  a  lime  rock  quarry,  and 
damages  for  rock  taken  out  by  the  defendant,  dated  February  23, 1875. 
Plea,  general  issue. 

The  plaintiffs  and  the  defendant  are  brothers,  and  only  surviving 
children  of  Oliver  B.  Brown,  who  was  the  owner  of  the  premises  for  more 
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than  twenty  years,  and  until  he  died,  November  15,  1878,  unless  they 
were  conveyed  by  the  deed  to  the  defendant  hereinafter  mentioned. 

Oliver  B.  Brown  made  four  separate  deeds  of  real  estate,  one  to  each  of 
his  three  living  children,  and  one  to  the  two  sons  of  his  deceased  daughter, 
each  nominally  for  a  similar  consideration.  He  then  made  a  will  which 
provided,  after  the  payment  of  his  debts  and  funeral  expenses,  and  a  leg- 
acy of  $100  to  each  of  his  two  granddaughters,  and  one  dollar  to  each 
of  his  two  grandsons,  that  his  three  sons  should  be  residuary  legatees,  and 
that  the  defendant  should  be  his  executor. 

The  will  was  probated  the  third  Tuesday  of  December,  1878,  and  the 
legacies  mentioned  therein  were  paid  in  January,  1874 ;  and  it  was  ad- 
mitted that  the  defendant  had  taken  lime  rock  from  the  quarries,  as  al- 
leged in  the  writ. 

The  defendant  offered  in  evidence,  deed  from  Oliver  B.  Brown  to  the 
defendant,  Alden  U.  Brown,  dated  December  21,  1869,  and  recorded  No- 
vember 29,  1873.  Plaintiffs  objected  to  the  deed,  and  denied  that  it  was 
legally  delivered ;  they  admitted  that  it  was  duly  signed  and  acknowl- 
edged. Defendant  also  put  in  deed,  Oliver  B.  Brown  to  John  Brown, 
dated  January  31, 1866,  and  recorded  November  26,  1873.  Also  deed 
from  Oliver  B.  Brown  to  Oliver  D.  Brown,  dated  December  18, 1861,  and 
recorded  November  24,  1878. 

It  was  admitted  that  these  three  deeds  were  delivered  by  Oliver  B. 
Brown  to  Charles  C.  Lovejoy,  December  81,  1869,  together  with  the  will 
referred  to,  with  written  instructions  in  respect  to  their  delivery,  as  fol- 
lows :  — 

"  To  Charles  C.  Lovejoy : 

'*  Admonished  by  the  infirmities  of  age  and  the  events  transpiring 
around  me  that  this  is  not  my  home,  or  continuing  city,  I  have  thought 
proper  to  make  arrangements  for  the  final  distribution  of  my  estate  to 
and  among  my  family  and  heirs-at-law,  while  I  have  strength  and  capacity 
so  to  do,  and  with  your  consent  herewith  commit  to  you  for  safe  keeping 
and  delivery  four  deeds  of  certain  real  estate,  one  to  and  for  each  of  my 
sons,  Alden  U.  Brown,  John  Brown,  and  Oliver  D.  Brown,  and  one  to  and 
for  my  grandsons,  Oliver  H.  Whitney  and  Charles  G.  Whitney,  and  also 
my^  last  will  and  testament.  In  domg  this  I  am  not  unmindful  that  in 
this  world  of  change  a  state  of  things  may  arise  to  make  some  alteration 
in  my  arrangements  both  desirable  and  proper,  and  therefore  expressly 
reserve  the  right  at  any  time  to  withdraw  said  papers,  any  or  all  of  them 
for  that  purpose,  from  your  care  and  keeping.  But  in  the  event  of  their 
being  permitted  to  remain  in  your  possession  uncalled  for  by  me  daring 
my  life,  you  are  hereby  requested  and  directed  without  further  advice  from 
me,  immediately  upon  my  decease  in  your  lifetime,  to  deliver  said  deeds 
to  my  said  sons,  to  each  one  the  deed  for  him  intended,  and  to  my  said 
grandsons  the  deed  for  them  made  and  designed,  and  also  to  place  in  the 
hands  of  my  said  son,  Alden  U.  Brown,  my  last  will  and  testament  afore 
said,  that  the  same  may  be  proceeded  with  according  to  law. 

"  Rockland,  December  81,  1869.  "  Oliver  B.  Brown. 

"  Witness :  William  Thompson." 

It  was  admitted  that  no  other  delivery  of  either  of  the  deeds  was  made 
by  the  grantor  in  his  lifetime,  and  that  Lovejoy,  December  81, 1869,  took 
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possession  of  the  deeds  and  will,  and  the  paper  containing  the  written  in- 
structions, and  retained  them  until  after  the  decease  of  the  grantor,  where- 
upon he  delivered  the  deeds  to  the  several  grantees,  who  received  them, 
and  caused  them  to  be  recorded,  they  not  having  been  recorded  in  the  life- 
time of  the  grantor  ;  and  that  he  delivered  the  will  to  the  executor,  who 
caused  the  same  to  be  duly  probated. 

The  deed  to  the  defendant  covers  the  premises  described  in  the  writ. 

^^  By  consent  of  parties  the  case  was  withdrawn  from  the  jury,  and  \a 
submitted  to  the  full  court  to  determine  whether  there  was  a  le^  deliv- 
ery of  the  deed  from  Oliver  B.  Brown  to  the  defendant,  so  that  the  title 
passed  to  him  ;  if  there  was  not,  the  defendant  is  to  be  defaulted  ;  and  if 
the  court  decides  that  there  was  a  legal  delivery,  the  construction  of  the 
deed  is  to  be  determined,  and  the  question  decided  whether  the  plaintiffs 
have  any  interest  in  the  premises,  and  if  so,  what,  and  such  judgment  to 
be  rendered  as  the  law  upon  the  facts  reported  requires,  and  the  parties 
agree  that  the  amount  and  value  of  the  lime  rock  taken  by  the  defendant 
and  the  damages  shall  be  assessed  by  Francis  Cobb,  or  some  other  party 
to  be  agreed  upon  by  them,  and  that  the  case  shall  be  remanded  for  that 
purpose." 

A.  P.  Gould  ^  J.  E.  Moore^  for  the  plaintiffs,  contended  that  the  deed 
of  December  21, 1869,  was  not  duly  delivered  to  the  defendant,  nor  to  any 
person  for  him. 

Tn  P.  Pierce^  for  the  defendant,  contended  that  the  delivery  was  suffi- 
cient ;  and  even  if  it  were  not,  that  as  between  the  parties,  the  plaintiffs 
having  accepted  and  placed  upon  record  their  deeds  delivered  to  the  same 
depositary,  at  the  same  time,  under  the  same  circumstances,  before  the 
defendant  caused  his  deed  to  be  recorded,  and  having  suffered  him  to  take 
possession  of  the  quarry,  and  operate  it  without  objection  for  a  long  time, 
were  estopped  to  deny  the  validity  of  the  defendant's  title.  Smith  v. 
Gauldy  34  Maine,  443 ;  Hyde  v.  Baldtpin^  17  Pick.  803  ;  Dewey  v.  Bard- 
uelU  9  Cow.  (N.  Y.)  66. 

Virgin,  J.  It  is  admitted  that  the  deed  from  Oliver  B.  Brown  to  the 
defendant  was  signed  and  acknowledged,  but  the  delivery  is  denied.  All 
the  facts  pertaining  to  the  delivery  are  also  admitted ;  and  the  question 
submitted  is  whether  they  amount  in  law  to  delivery.  If  they  do  not, 
'^  the  defendant  is  to  be  defaulted." 

The  deed  in  question  (with  three  others  to  as  many  named  grantees, 
together  with  his  last  will  and  testament)  was  committed  by  the  grantor 
to  one  LfOvejoy,  '^  for  safe  keeping  and  delivery,"  with  written  instructions 
in  which  is  found  the  following  language  :  ^^  I  am  not  unmindful  that  in 
this  world  of  change  a  state  of  things  may  arise  to  make  some  alteration 
in  my  arrangements  both  desirable  and  proper,  and  therefore  expressly 
reserve  the  right  at  any  time  to  withdraw  said  papers,  any  or  all  of  them 
for  that  purpose,  from  your  care  and  keeping.  But  in  the  event  of  their 
being  permitted  to  remain  in  your  possession  uncalled  for  by  me  during 
my  life,  you  are  hereby  requested  and  directed  without  further  advice  from 
me,  immediately  upon  my  decease  in  your  lifetime,  to  deliver  said  deeds  " 
to  the  respective  grantees,  &c. 

The  real  original  design  and  intention  of  the  father  in  sealing  the  deeds  j 

to  his  children  and  grandchildren,  and  committing  them  to  the  deposi-  ■ 


October,  1877.]  THE  AMERICAN  LAW  TDCES  REPORTS.  445 

Vol.  IV.]  Bbown  V,  BsowK.  [No.  10. 

tary,  are  so  clearly  expressed  as  to  exclade  all  cavil.  Generally  the  law 
lays  great  stress  upon  the  intention  of  parties  as  expressed  in  deeds  and 
wills  ;  and  when  it  has  once  ascertained,  from  the  terms  used,  the  inten- 
tion, it  will  lend  its  aid  in  executing  the  expressed  will  of  the  parties. 
But  the  intention  of  an  owner  of  property  in  his  attempted  act  of  trans- 
ferring it  is  not  necessarily  and  always  supreme.  The  law  has  prescribed 
certain  plain  rules  to  be  observed  in  the  execution  of  such  important  in- 
struments as  those  by  which  the  title  to  real  property  is  transferred  ;  and 
whatever  courts  may  sometimes  have  done  in  their  zeal  to  carry  into  effect 
the  intention  of  parties,  the  law  itself  does  not  permit  its  salutary  rules 
to  be  broken  or  bent  to  meet  the  exigencies  of  ignorance  or  negligence ; 
deeming  it  better  on  the  whole,  that  the  intention  of  a  party  in  disposing 
of  his  property  should  occasionally  fail,  than  that  its  important  and  firmly 
established  rules  made  and  applied  for  the  benefit  of  all  be  overridden. 

It  is  elementary  law  that  the  delivery  of  a  deed  is  as  indispensable  as 
the  seal  or  signature  of  the  grantor.  Without  this  act  on  the  part  of  the 
grantor,  by  which  he  makes  known  his  final  determination  to  consummate 
the  conveyance,  all  the  preceding  formalities  are  impotent  to  impart  vi- 
tality to  it  as  a  solemn  instrument  of  title.  No  formulary  of  words  or 
acts  is  prescribed  as  essential  to  render  an  instrument  the  deed  of  a  person 
sealing  it.  It  may  be  done  by  acts,  or  words,  or  by  both,  by  the  grantor 
himself,  or  by  another  by  the  grantor's  authority  precedent  or  assent  sub- 
sequent, with  the  intent  thereby  to  give  it  effect  as  his  deed ;  to  the 
grantee  personally,  to  another  authorized  by  the  grantee  to  accept  it,  or 
to  a  stranger  with  a  subsequent  ratification,  although  it  do  not  reach  the 
grantee  until  after  the  death  of  the  grantor.  Shep.  Touch.  57,  68  ;  Porter 
V.  Cohy  4  Maine,  20,  25,  26  ;  Chadmck  v.  Wehher^  lb.  141, 142 ;  Woodman 
V.  Coolbroth^  7  IMaine,  181 ;  Ihimer  v.  Whidderi,  22  Maine,  121 ;  Dwinal 
V.  Holmes^  33  Maine,  172 ;  Hateh  v.  Bate%^  64  Maine,  186,  189. 

The  defendant  has  cited  some  of  that  numerous  class  of  cases  holding 
it  a  sufficient  act  of  delivery  on  the  part  of  the  grantor  to  place  his  deed 
in  the  hands  of  a  stranger  for  the  use  of  the  grantee  without  reserviiig 
any  right  to  recall  it,  to  be  delivered  to  the  grantee  on  the  decease  of  the 
grantor.  The  cases  which  are  most  frequently  cited,  perhaps,  are  Wheel- 
right  v.  Wheelright^  2  Mass.  447,  and  Foster  v.  Mansfield^  8  Met.  412 ; 
which  have  frequently  been  approved  by  various  courts  in  this  country, 
and  by  the  same  court,  and  in  the  late  case  of  Mather  v.  Corliss,  103 
Mass.  668. 

But  we  have  no  present  occasion  either  to  admit  or  deny  the  soundness 
of  the  proposition,  on  account  of  one  element  contained  therein,  and  not 
found  in  the  question  before  us,  which  we  deem  essential,  and  the  turning 
point  in  this  case.  For  we  consider  it  indispensable  to  the  delivery  of  a 
deed,  that  it  shall  pass  beyond  the  control  or  dominion  of  the  grantor. 
Otherwise  it  cannot  come  rightfully  within  the  power  and  control  of  the 
grantee.  Their  interests  are  adverse,  and  both  cannot  lawfully  have  con- 
trol over  the  deed  at  the  same  time.  The  grantee  does  not  necessarily 
acquire  the  right  the  moment  it  leaves  the  possession  and  control  of  the 
grantor,  but  he  cannot  have  it  before.  Neither  can  the  grantor  transfer 
his  property  after  his  decease  by  deed.  The  statute  of  wills  or  of  descent 
then  governs  all  property  not  disposed  of  during  the  lifetime  of  the  owner. 
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To  be  sure  a  freehold  estate  may  be  conveyed  to  commence  infvturo^ 
when  it  is  so  declared  in  the  deed.  Wyman  v.  Braum^  50  Maine,  139. 
And  the  grantor  may  ^^  reserve  full  power  and  control  over  the  land  thus 
conveyed  during  his  natural  life  ;  "  Brawn  v.  Smithy  52  Maine,  141 ;  but 
not  over  the  deed. 

Leaving  out  all  question  of  acceptance  by  the  grantee,  we  think  that 
so  far  as  the  grantor  is  concerned,  any  acts  or  words,  either  or  both, 
whereby  he  in  bis  lifetime  parts  with  all  right  of  possession  and  dominion 
over  the  instrument,  with  the  intent  that  it  shall  take  effect  as  his  deed 
and  pass  to  the  grantee,  constitute  a  delivery  of  a  deed  of  conveyance ; 
and  that  nothing  less  will  suffice.  Among  the  numerous  authorities  hold- 
ing that  the  parting  with  the  dominion  over  the  deed  is  essential,  is  the 
often  cited  case  of  2>oe,  ^e.  v.  Knight^  6  Bam.  &  Cress.  671  (11  E.  C. 
L.  351),  which  is  cited,  with  approbation,  to  this  especial  point  by  the 
U.  S.  supreme  court  in  Thompkins  v.  Wheeler^  16  Pet.  106,  119.  The 
application  of  the  principle  to  the  facts  in  the  insorance  case  of  XenM  v. 
Wickham,  14  C.  B.  N.  S.  435,  470  (108  E.  C.  L.  861),  does  not  modify 
the  law.  '  So  Mr.  Justice  Field,  in  Tounge  v.  Chuilbeau^  3  Wall.  636, 
says,  ^^  To  constitute  delivery  the  grantor  must  part  with  the  possession 
of  the  deed  or  the  right  to  retain  it." 

Passing  over  the  earlier  cases  in  Massachusetts,  the  court  of  that  com- 
monwealth, in  Hawker  v.  Pike^  105  Mass.  560, 562,  say :  ^^  It  must  appear 
that  the  grantor  parts  with  the  control  and  possession  of  the  instrument," 
&c.  And  in  the  very  late  case  of  Shurtleff  v.  Francis^  118  Mass.  154, 
where  the  assignments  of  certain  mortgages  were  handed  by  a  father  to  his 
son,  at  the  date  of  their  respective  acknowledgments,  with  instructions 
*^  in  case  he  died  before  the  son,  to  put  them  on  record  at  once,"  they 
being  deposited  by  the  son  in  a  safe,  to  which  the  father  had  access  equally 
with  the  son,  and  the  father  continuing  to  collect  the  interest  on  the  un- 
indorsed notes  secured  thereby,  the  court  say  :  ^'  It  is  clear  that  as  to  the 
mortgages  in  question,  the  testator  regarded  and  treated  them  as  his 
property  as  much  after  as  before  the  assignments,  and  that  the  son 
claimed  no  control  or  dominion  over  them  before  his  father's  death. 
Upon  the  whole  evidence  we  are  satisfied  the  purpose  of  the  transaction 
was  that  the  transfer  of  the  property  should  not  take  effect  until  after 
his  (father's)  death.  As  this  purpose  cannot  be  carried  into  effect  con- 
sistently wiUi  our  statute  of  wills,  it  follows  that  the  assignments  were 
to  be  treated  as  nullities,  and  the  property  covered  by  them  is  to  be  dis- 
posed of  under  the  residuary  clause  of  the  will." 

The  same  result  is  reached  in  New  Hampshire.  In  Shed  v.  Shed^  3 
N.  H.  432,  a  father  placed  his  deed  in  the  hands  of  a  depositary  to  be 
delivered  to  his  sons  upon  his  decease,  in  case  he  should  not  otherwise 
direct ;  and  died  without  any  further  directions.  The  court  held  the  de- 
livery good.  But  in  Cook  v.  Brown^  34  N.  H.  460,  after  a  very  elabo- 
rate discussion  and  thorough  examination  of  authorities,  Shed  v.  Shed 
was  expressly  overruled,  and  the  court  held,  that  where  a  deed  is  placed 
in  the  hands  of  a  depositary  to  be  delivered  to  the  grantee  upon  the 
death  of  the  grantor,  provided  it  is  not  previously  recalled  (which  the 
grantor  expressly  reserves  the  right  and  power  to  do,  at  any  time),  it  is 
not  a  good  delivery.     The  court  say :  ^^  To  make  the  delivery  good  and 
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effectual,  the  power  of  dominion  over  the  deed  -must  be  parted  with. 
Until  then  the  instrument  passes  nothing ;  it  is  merely  ambulatory  and 
gives  no  title.  It  is  nothing  more  than  a  will  defectively  executed,  and  is 
void  under  the  statute So  long  as  it  is  in  the  hands  of  a  deposi- 
tary, subject  to  be  recalled  by  the  grantor  at  any  time,  the  grantee  has  no 
right,  to  it  and  can  acquire  none ;  and  if  the  grantor  cties  without  parting 
with  his  control  over  the  deed,  it  has  not  been  delivered  during  his  life, 
and  after  his  decease  no  one  can  have  the  power  to  deliver  it."  The  same 
court  have  reaffirmed  this  decision  in  John%<m  v.  Farley^  45  N.  H.  505, 
510 ;  Bank  v.  Webster,  44  N.  H.  264,  269 ;  Baker  v.  ffaskell,  47  N.  H. 
479. 

In  Wisconsin,  in  Prwt»man  v.  Baker,  30  Wis.  644,  Dixon,  C.  J.,  after 
reviewing  the  authorities,  says :  ^^  To  constitute  delivery,  the  grantor 
must  divest  himself  of  all  power  and  dominion  over  the  deed ; "  and  that 
in  that  case,  ^^  there  was  in  law  no  delivery  of  the  deed  during  the  life- 
time of  the  grantor,  for  the  reason  that  the  grantor  intended  to,  and  did 
reserve  complete  dominion  and  control  over  it  during  his  life."  See  also 
authorities  cited  in  these  cases,  and  also  in  3  Wash.  Real  Prop.  (4th  ed.) 
282;  Greenl.  Ev.  §  297,  and  notes;  also  note  2,  by  Greenleaf,  in  2 
Greenl.  Cru.  384. 

We  are  aware  that  Belden  v.  Carter,  4  Day  (Conn.),  66,  Morse  v. 
Slason,  13  Yt.  296,  307,  have  come  to  a  different  conclusion.  We  do 
not  find  them  expressly  overruled  by  the  respective  courts  which  decided 
them.  Perhaps  Buggies  v.  Lawson,  13  Johns.  (N.  Y.)  285,  may  be  con- 
sidered another  authority  upon  the  same  side,  although  the  precise  ques- 
tion involved  here  was  not  raised  there.  We  feel  certain,  however,  that 
they  are  opposed  to  the  large  current  of  authority ;  and  our  opinion  is, 
that  they  cannot  be  defended  on  principle. 

In  the  case  at  bar,  the  ancestor  having  expressly  reserved  the  right,  at 
any  time,  to  recall  the  deed,  there  was  no  moment  of  time  during  his  life 
when  he  had  parted  with  the  right  of  dominion  over  it ;  and  it  was  there- 
fore never  delivered.  The  result  is,  the  property  covered  by  the  deed  is. 
as  in  Shurtleff  v.  Francis,  supra,  to  be  disposed  of  under  the  residuary 
clause  of  the  will ;  and,  in  accordance  with  the  terms  of  the  report,  the 
entry  must  be 
Defendant  defaulted*    Damages  to  be  assessed  as  stipulated  in  report. 

Appleton,  C.  J.,  Walton,  Danfobth,  Petebs,  and  Libbet,  JJ. 
concurred. 
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COUBT   OF  APPEAL. 
[Jmras,  1877.] 

(Before  Caibns,  L.  C,  Cooebusn,  C.  J.,  and  Bramwkz.l,  L.  J.) 

INNKEEPBB. — LOSS  OF  PBOPBBTY   BY  GUEST.  —  BBQUISITBS  OF  STAT- 

UTOBY  NOnCB. — NBGLIGENGB, 

SPICE  V,  BACON. 

Plaintiff,  a  guest  at  defendant's  inn,  retired,  without  locking  the  door  of  his  room. 
During  the  night  his  watch,  money,  and  other  property,  which  had  been  left  upon  a 
chest  of  drawers  near  the  door,  were  stolen. 

By  section  1  of  26  &  27  Vict,  it  is  provided  that  no  innkeeper  shall  be  liable  to  make 
sood  any  lossjof  property  brought  to  his  inn,  except  when  such  property  shall  have 
been  **  stolen,  lost,  or  injured  tnrough  the  wilful  act,  neglect,  or  default  of  such  inn- 
keeper, or  any  servant  in  his  employ." 

Section  8  of  said  act  requires  the  innkeeper  to  exhibit  a  copy  of  section  1  in  a  conspic- 
uous part  of  the  entrance  to  his  inn.  Defendant  caused  a  notice  purporting  to  be  a 
copy  of  section  1  to  be  placed  in  the  entrance  to  his  inn,  but  the  word  '*  act "  was 
omitted. 

Held:  (1)  that  the  innkeeper  was  not  protected  by  the  statute ;  (2)  that  the  question  of 
negligence  was  properly  left  to  the  juxy. 

This  was  an  action  against  an  innkeeper  to  recover  the  valae  of  prop- 
erty stolen  from  the  plaintiff  whilst  staying  at  the  inn.  The  facts  appear 
safficiently  from  the  judgments  of  the  court  of  appeal. 

At  the  trial  before  Kelly,  G.  B.,  the  learned  judge  left  two  questions 
to  the  jury. 

1.  Was  the  plaintiff  guilty  of  negligence,  or  any  breach  of  duty  in  not 
locking  his  door,  which  caused  or  materially  conauced  to  the  loss  of  his 
property?    Answer:  Yes. 

2.  Did  the  loss  arise  from  the  wilful  default  of  the  defendant  or  his 
manager,  in  not  searching  the  porter  or  the  servants,  the  porter  having 
proved  that  nobody  else  was  in  the  house  except  two  gentlemen  above 
suspicion?     Answer:  No. 

The  learned  judge  afterwards  ruled  that  there  was  no  evidence  of  neg- 
ligence on  the  plaintiff's  part,  and  entered  judgment  for  him. 

Defendant  now  moved  in  the  court  of  appeal  to  have  the  judgment 
entered  for  him. 

Chrantham^  Q.  C.  ^  J".  H.  JoTvMtone  (iJ.  E.  Webster  with  them),  for 
defendant.  There  are  two  questions:  (1)  Was  the  notice  sufficient?  (2) 
Was  there  any  evidence  of  plaintiff's  negligence  to  go  to  the  jury?  (1) 
The  notice  was  a  sufficient  copy  of  the  section.  The  omission  of  the 
word  "  act "  is  a  mere  verbal  one,  which  can  deceive  nobody.  If  this  ver- 
dict stands  it  will  be  a  decision  that  every  punctuation  must  be  put  in. 
"  Wilful "  will  apply  as  well  to  "  neglect  or  default "  as  to  "  act."  (2)  The 
lord  chief  baron  should  have  left  the  whole  question  to  the  jury.  They 
would  have  found  still  more  strongly  that  the  plaintiff  was  negligent  if 
the  fact  that  there  were  drawers  in  the  room,  in  which  he  might  have 
locked  up  his  property,  had  been  before  them.     It  would,  therefore,  be 
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useless  to  send  the  case  agedn  before  a  jury.  Under  the  judicature  acts 
a  new  trial  ishould  not  be  granted  unless  the  court  are  satisfied  that  a  sub- 
stantial injustice  has  been  done  by  what  is  complained  of.  The  primd 
facie  liability  of  the  innkeeper  may  be  rebutted  by  proving  negligence  on 
the  part  of  the  guest.  In  CashUl  v.  Wright  6  E.  &  B.  891,  Erie,  J. 
(at  p.  900),  lays  down  the  rule  of  law  on  this  subject :  "We  think  that 
Uie  rule  of  law  resulting  from  all  the  authorities  is  that,  in  a  case  like  the 
present,  the  goods  remain  in  the  charge  of  the  innkeeper  and  the  protection 
of  the  inn,  so  as  to  make  the  innkeeper  liable  as  for  breach  of  duty,  unless 
the  negligence  of  the  guest  occasions  the  loss  in  such  a  way  as  that  the 
loss  would  not  have  happened  if  the  guest  had  used  the  ordinary  care  that 
a  prudent  man  may  be  reasonably  expected  to  have  taken  under  the  cir- 
cumstances." See  also  Armistead  v.  Wilde^  17  Q.  B.  261 ;  Jones  v.  Jack- 
8071,  29  L.  T.  Rep.  N.  S.  399 ;  Oppenheim  v.  White  Lion  Hotel,  25  L.  T. 
Rep.  N.  S.  93;  L.  Rep.  6  C.  P.  515.  Here  there  was  evidence  that 
plaintiff  did  not  take  the  reasonable  care  with  respect  to  his  property 
which  a  prudent  man  would  have  done. 

Heraehell,  Q.  C.  ^  Q-ainsford  Bruce,  for  plaintiff.  (1)  The  notice 
is  not  sufficient  to  protect  the  defendant.  Not  only  is  the  word  ^^  act "  left 
out,  but  the  words,  ^*  or  his  servant  authorized  by  him  for  that  purpose,'* 
are  added.  Where  an  act  relieves  a  person  from  his  common  law  liability, 
its  provisions  must  be  strictly  complied  with.  Vaux  v.  Vollan%,  4  B.  & 
A.  525.  Besides,  the  sense  of  the  section  is  entirely  altered  by  the  word 
"  act "  being  left  out.  In  Squire  v.  Wheeler,  16  L.  T.  Rep.  N.  S.  98, 
Byles,  J.,  held  that  "  wilful,"  in  section  1  of  26  &  27  Vict.  c.  41,  applied 
only  to  "  act,"  and  not  to  "  neglect  or  default."  The  notice  must  cover 
the  rights  of  the  parties.  Here  the  landlord  holds  himself  out  as  being 
liable  only  for  the  ^^  wilful  neglect  or  default"  of  himself  or  his  servants, 
80  that  if  one  of  his  servants  had  clearly  stolen  the  property,  the  landlord 
would  not  have  been  liable  on  the  notice.  (2)  There  was  no  evidence  of 
contributory  negligence  on  the  plaintiff's  part,  except  that  the  bedroom 
door  was  not  lo^ed.  A  jury  could  not  reasonably  find  negligence  on  the 
facts.  It  is  the  known  practice  and  ordinary  habit  of  mankind  not  to  put 
their  things  into  a  drawer,  and  many  people  object  to  locking  their  bed- 
room door  for  fear  of  being  surprised  by  fire.  Plaintiff  did  not  omit 
to  do  anything  which  ordinary  care  would  suggest. 

Lord  Chancellor  Cairks.  We  think  it  would  be  more  satisfactory 
before  disposing  of  this  case  to  read  over  again  the  summing  up  of  the 
lord  chief  baron.  We  will  deliver  judgment  on  one  part  of  the  case 
to-morrow.  We  may  remove  one  question,  on  which  we  do  not  enter- 
tain any  doubt,  from  the  case  at  once.  We  think  that  the  notice  put 
up  by  the  defendant  was  not  sufficient  to  satisfy  the  statute.  I  very 
much  regret  having  come  to  the  conclusion,  because  there  was  no  doubt 
a  hoTid  fide  intention  on  the  part  of  the  defendant  to  give  a  notice  which 
would  be  an  exact  compliance  with  the  statute.  The  omission  was  merely 
per  incuriam.  At  the  first  sight  it  appeared  to  me  that  it  might  be  looked 
upon  as  an  omission  of  one  or  two  words  not  material  to  the  sense  of  the 
statute,  and  I  was  not  prepared  to  hold  that  a  notice,  given  in  good  faith 
as  and  intended  to  be  a  copy  of  the  statute,  if  all  that  could  be  said  against 
it  was  that  one  or  two  words  not  material  to  the  sense  had  been  omitted, 

VOL.  rv.  29 
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was  not  a  suflBcient  copy  of  the  statute  to  protect  the  innkeeper.  But  here 
the  word  omitted  was  ^'  act,!'  and  the  sentence^  which  should  have  read, 
^'  when  the  property  shall  have  been  stolen,  lost,  or  injured  through  the 
wilful  act,  default,  or  neglect  of  the  innkeeper,  or  any  servant  in  his  em- 
ploy," now  reads,  "  through  the  wilful  default  or  neglect  of  "  &c.  There 
is,  therefore,  no  statement  in  the  notice  admitting  a  continuance  of  the 
common  law  liability  if  the  goods  are  lost,  &c.,  through  the  wilful  act  of 
the  defendant,  and  the  result  is  this :  if  the  goods  were  clearly  stolen  by 
a  servant  in  the  employment  of  the  innkeeper,  the  notice,  as  it  now  reads, 
would  be  a  notice  that  his  common  law  liability  in  that  case  had  ceased. 
It  is  sufficient  to  say,  if  that  be  so,  that  the  omission  entirely  alters  the 
operation  of  the  statute,  and  it  is  not,  therefore,  a  notice  stating  the  law 
in  the  way  the  1st  section  of  the  statute  requires  it  to  be  stated.  I  feel 
obliged,  therefore,  vnth  great  reluctance,  to  hold  that  the  defendant  is  in 
the  same  position  as  if  the  statute  had  never  been  passed  for  his  protection. 

CoGKBUBN,  C.  J.  I  quite  concur  in  the  judgment  of  the  lord  chan- 
cellor. If  this  had  been  a  mere  clerical  error,  I  should  hold  that  the 
notice  might  still  suffice  to  meet  the  requirements  of  the  act.  It  would 
still  be  a  "copy"  of  the  section.  But  when  we  find  that  by  the  notice 
the  rights  and  liabilities  of  the  parties  generally  under  the  statute  are 
not  stated,  and  therefore  in  effect  a  substantial  part  of  the  statute  is 
omitted,  I  cannot  think  that  the  notice  in  this  case  is  sufficient. 

BramweIiL,  J.  A.  I  am  of  the  same  opinion,  and  I  have  nothing  to 
add. 

June  26.  —  Lord  Chancellor  Cairns.  We  disposed  yesterday  of  the 
question  on  the  construction  of  the  statute,  but  there  is  a  further  ques- 
tion, as  to  the  conduct  of  the  plaintiff,  and  whether  he  was  guilty  of 
such  negligence  as  would  disentitle  him  to  recover.  The  law  is  free  from 
all  doubt.  The  law  from  early  times  has  been  that  an  innkeeper  was 
bound,  if  he  had  room,  to  receive  guests,  and,  as  a  general  rule,  to  keep 
securely  the  property  of  his  guests.  But  there  is  this  exception :  the  gen- 
eral rule  does  not  entitle  the  guest  to  divest  himself  of  the  duty  to  take 
reasonable  care,  so  as  to  invest  the  innkeeper  with  the  character  of  an  ab- 
solute and  unqualified  insurer.  An  instance  of  this  is  given  in  Calye^B 
ease^  1  Smith's  L.  C.  7th  edit.  There  it  is  said  that  if  a  guest  goes  to 
an  inn  with  a  servant  or  companion,  through  whose  dishonesty  the 
guest's  property  is  lost,  it  should  be  the  loss  of  the  guest ;  for  it  was  his 
fault  for  keeping  such  company  or  having  such  a  servant.  The  cases  sub- 
sequently treat  this  as  an  illustration,  and  the  exception  is  expanded  by 
using  words  which  show  that  the  innkeeper  is  not  liable  if  the  negligence 
of  the  guest  has  caused  or  contributed  to  the  loss.  Oaahill  y.  Wright^  6  E. 
&  B.  891.  The  circumstances,  therefore,  are  to  be  considered,  the  value 
of  the  property,  the  means  of  securing  it,  and  any  other  circumstances. 
Whether  the  guest  has  or  has  not  exercised  reasonable  care  is  a  question 
for  the  jury,  and  no  general  rule  can  be  laid  down ;  still  less  can  there 
be  any  general  rule  of  law,  for  it  is  a  question  of  fact.  The  first  question 
here  is,  was  there  evidence  to  go  to  the  jury  that  there  was  not  reasonable 
care  on  the  part  of  the  plaintiff  ?  When  I  say  was  there  evidence,  I  mean 
was  there  evidence  from  which  the  jury  could  reasonably  conclude  that 
there  was  not  such  care.     The  defendant  keeps  a  large  hotel  at  Brighton, 
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where  the  plaintiff  was  a  guest ;  the  property  in  question  was  of  small 
bulk,  so  that  it  would  be  easily  abstracted,  and  of  considerable  value,  the 
value  being  agreed  at  £114  8«.  6d.  I  do  not  forget  that  in  these  cases 
the  question  is  one  of  comparison,  and  I  find  the  legislature,  in  the  Inn- 
keeper's Act  (26  &  27  Vict.  c.  41),  taking  a  much  smaller  sum,  £30,  as 
the  limit  of  an  innkeeper's  ordinary  liability.  That  being  the  character  of 
the  property,  the  plaintiff  might  have  handed  it  over  to  the  innkeeper  to 
take  care  of,  but,  as  to  the  watch  especially,  that  might  not  be  a  conven- 
ient course ;  there  was  a  chest  of  drawers  near  the  door  with  a  lock  and 
key  to  them,  and  a  dressing-table  with  a  drawer  in  it  which  could  be 
locked.  The  property  was  placed  on  the  drawers  and  on  the  table,  ex- 
cept the  money,  which  was  put  into  the  pocket  of  some  article  of  dress. 
The  property  was  taken  away  in  the  night.  The  plaintiff  might  have 
locked  the  door  of  his  room,  but  some  people  have  an  objection  to  doing 
that ;  or  he  might  have  locked  the  property  up  in  the  drawers.  He  took 
none  of  these  courses,  but  left  the  property  without  taking  steps  for  its 
security,  and  the  result  was  that  it  was  stolen.  On  the  facts,  it  is  not 
necessary  to  say  that  the  jury  ought  to  have  concluded  that  the  plaintiff 
did  not  take  reasonable  care,  if  there  was  sufficient  evidence  to  go  to  the 
jury  on  which  thev  could  reasonably  find  against  the  plaintiff.  The  jury, 
on  the  question  leit  to  them,  have  found  for  the  defendant,  and  having  so 
found  on  the  question,  if  the  question  was  a  proper  one,  and  accompanied 
by  proper  directions,  there  is  an  end  of  the  case,  and  there  must  be  judg- 
ment for  the  defendant.  That  brings  me  to  the  main  point,  as  to  the 
form  of  the  question  left  to  the  jury  and  the  direction.  The  first  ques- 
tion left  to  the  jury  was  as  follows :  *^  Was  the  plaintiff  guilty  of  negli- 
gence or  of  any  breach  of  duty  in  not  locking  his  door,  which  caused,  or 
materially  contributed,  to  the  loss  of  his  property  ?  "  If  this  question 
stood  alone,  it  would  be  open  to  criticism ;  but  it  was  accompanied  and 
preceded  by  a  summing  up  and  explanation,  and  it  would  be  unfair  to 
take  it  alone.  Besides  this,  counsel  did  not  object  to  the  question.  In 
the  summing  up  there  is  a  clear  statement  that  there  is  no  rule  of  law 
that  a  guest  is  bound  to  lock  his  door.  In  the  summing  up,  and  in  the 
final  question,  there  is  reference  to  one  particular  act,  that  of  locking  the 
door,  and  the  criticism  to  which  the  direction  is  open  is  that,  instead  of 
leaving  to  the  jury  the  question  whether  the  phuntiff  took  reasonable 
care,  the  chief  baron  put  it  to  the  jury  whether  they  thought  the  plaintiff 
ought  to  have  locked  his  door ;  I  should  be  sorry  to  say  any  single  word 
implying  that  there  is  any  rule  of  law  as  to  this.  The  fault  oi  the  di- 
rection, if  any,  is  that  it  is  too  narrow ;  but  the  jury  found  for  the  defend- 
ant on  this  point,  and  in  the  face  of  a  summing  up  which,  on  the  whole, 
was  not  favorable  to  the  defendant.  The  conclusion  is,  that  if  the  direc- 
tion had  been  broader,  the  jury  would  have  found  for  the  defendant,  and 
if  it  is  open  to  criticism,  it  would  be  to  criticism  from  the  defendant.  If 
it  had  been  more  correctly  worded,  it  would  have  been  more  favorable  to 
the  defendant.  It  meant  this:  ''You  have  all  the  circumstances  before 
you,  and  you  can  see  what  steps  the  plaintiff  could  have  taken  to  secure 
his  property,  and  you  must  consider,  if  he  was  not  prepared  to  take  aay 
of  these  steps,  whether  he  ought  to  have  locked  his  door."  In  substance, 
the  jury  were  asked  to  consider  all  the  circumstances.     On  a  question  of 
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misdirection,  by  Order  XXXIX.,  r.  8,  we  must  consider  whether  some 
substantial  wrong  or  miscarriage  has  been  occasioned  by  the  direction. 
Assuming  that  the  question  left  to  the  jury  was  too  narrow,  I  cannot 
think  that  any  substantial  wrong  was  occasioned  by  it,  for  if  the  dir^tion 
had  been  broader,  there  would  still  have  been  a  verdict  for  the  defendant, 
so  we  ought  not  to  send  the  case  back  for  a  new  trial.  I  therefore  think 
that  the  finding  on  this  question  amounts  to  a  verdict  for  the  defendant, 
and  there  should  be  judgment  for  the  defendant. 

CoGEBUBN,  C.  J.  I  entirely  concur  that  the  law  is  as  it  has  been 
laid  down  by  the  lord  chancellor,  and  I  agree  that  the  judgment  should 
be  for  the  defendant,  and  there  should  be  no  new  trial.  I  am  anxious  to 
guard  against  expressing  any  opinion  that  the  verdict  of  the  jury  was 
right,  but  I  think  it  is  a  question  for  the  jury  whether  reasonable  care 
was  exercised  by  the  plaintiff.  It  is  a  question  of  fact  on  all  the  dream- 
stances,  and  if  I  could  see  my  way  to  the  conclusion  that  the  jury  were 
not  invited  to  consider  all  the  circumstances,  I  should  be  disposed  to 
direct  a  new  trial.  Taking  the  passages  in  the  summing  up  which  have 
been  read  by  the  lord  chancellor,  it  appears  to  me  that  there  must  have 
been  present  to  the  minds  of  the  jury,  not  the  abstract  question  whether 
it  is  a  prudent  course  for  a  guest  at  a  hotel  not  to  lock  his  door,  but 
whether  the  plaintiff  acted  prudently  under  the  circumstances,  and  one 
circumstance  to  be  considered  would  be  the  value  of  the  property  with 
reference  to  its  bulk.  The  question  was  one  for  the  jury,  and  there  was 
evidence  to  go  to  them,  and  therefore  I  think  there  is  no  reason  for  order- 
ing a  new  trial. 

Bbamwell,  L.  J.  I  am  entirely  of  the  same  opinion.  I  have  some 
misgiving  as  to  whether  the  form  of  the  chief  baron's  direction  is  open 
to  any  objection  at  all.     The  defendant  says :  ^^  I  find  no  fault  with  the 

{)laintiff  for  not  handing  over  the  property  to  be  taken  care  of,  nor  for  not 
ocking  it  up  in  the  drawers,  but  I  fijud  fault  with  him  because,  as  things 
were  .80,  he  did  not  lock  his  door." 

Judgment  reversed  and  entered  far  the  defendant. 


[Fbbbuabt,  1877.] 
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WOODLEY  V.  METROPOLITAN  RAILWAY  CO. 

Plaintiff  was  in  the  employ  of  a  contractor  engaged  by  defendants  to  make  ezcarations 
in  a  tunnel.  Trains  were  constantly  passing  the  spot,  which  was  on  a  curve  and  dark. 
No  one  was  stationed  to  give  an  alarm,  although  precautions  had  been  previously  taken 
to  protect  other  workmen  similarly  employed.  Plaintiff  was  struck  by  a  train  and  in- 
jured.   Heldj  that  defendants  were  not  liable. 

The  action  was  to  recover  damages  for  injury  sustained  by  the  plain- 
tiff whilst  working  under  a  contractor  upon  the  defendants'  reolway.    The 
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jary  at  the  trial  found  for  tlie  plaintiff  witli  £800  damages,  but  leave  was 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them.  A 
rule  was  obtained,  and  on  cause  l)eing  shown,  was  discharged  by  the  ex- 
chequer division. 

The  defendants  appealed  from  this  decision.  The  facts  and  the  argu- 
ments before  the  court  of  appeal  fully  appear  in  the  judgments  (post). 

Cave^  Q,  C.  ^  Meadows  White^  for  the  defendant,  cited :  Seymour  v. 
Maddox,  16  Q.  B.  326 ;  Indermaur  v.  J)ames,  14  L.  T.  Rep.  N.  S.  484 ; 
L.  Rep.  1  C.  P.  274,  and  in  error  16  L.  T.  Rep.  N.  S.  293  ;  L.  Rep.  2  C. 
P.  311 ;  36  L.  J.  181,  C.  P. ;  Morgan  v.  Vale  of  Neath  Railway  Com- 
pany, 13  L.  T.  Rep.  N.  S.  564 ;  L.  Rep.  1  Q.  B.  149;  85  L.  J.  28,  Q.  B. ; 
WiggeU  v.  Fox,  11  Ex.  882. 

Francis,  for  the  plaintiff,  cited  Bilhee  v.  The  London,  Brighton  ^  South 
Coast  Railway  Company,  13  L.  T.  Rep.  N.  S.  146 ;  34  L.  J.  182,  0.  P. ; 
Skelton  v.  The  London  ^  Northwestern  Railway  Company,  16  L.  T.  Rep. 
N.  S.  568  ;  L.  Rep.  2  C.  P.  631 ;  L.  J.  249,  C.  P. ;  PaUersan  v.  Wallace, 
1  ]tf  acq.  H.  of  L.  Gas.  748 ;  Bartonshill  Coal  Company  v.  Reid,  3  Maoq. 
H.  of  L.  Gas.  266 ;  Holmes  v.  Clarke,  31  L.  J.  856,  Ex. ;  Watlhig  v. 
Oastler,  23  L.  T.  Rep.  N.  S.  815  ;  L.  Rep.  6  Ex.  73 ;  40  L.  J.  43,  Ex. 

The  following  judgments  were  delivered :  — 

GOGKBURN,  G.  J.  In  this  case,  which  was  an  action  to  recover  dam- 
ages for  an  injury  sustained  by  the  plaintiff  from  one  of  the  defendants' 
trains  having  struck  him  while  at  work  on  their  premises,  the  jury  found 
for  the  plaintiff  with  £300  damages,  but  a  rule  was  obtained  on  leave  re- 
served to  enter  a  verdict  for  the  defendants,  on  the  ground  that  the  plain- 
tiff, having  voluntarily  exposed  himself  to  the  danger,  the  defendants 
were  not  bound  to  adopt  precautionary  measures  for  his  protection.  The 
facts  of  the  case  are  as  follows :  The  plaintiff  was  a  workman  in  the 
employ  of  a  contractor  engaged  by  the  defendants  to  execute  certain 
work  on  a  side  wall  on  their  line  of  railway,  in  a  dark  tunnel.  Trains  were 
passing  the  spot  every  ten  minutes,  and  the  line  being  there  on  a  curve, 
the  workman  would  not  be  aware  of  the  approach  of  a  train  till  it  was 
within  twenty  or  thirty  yards  of  him.  The  space  below  the  rail  and 
the  wall,  on  which  the  workman  had  to  stand  while  at  work,  was  just 
sufficient  to  enable  him  to  keep  clear  of  a  train  when  sensible  of  its  ap- 
proach. The  place  in  question  was  wholly  without  light.  No  one  was 
stationed  to  give  notice  of  an  approaching  train.  The  speed  of  the 
trains  was  not  slackened  when  arriving  near  where  the  men  were  at 
work,  nor  was  any  signal  given  by  sounding  the  steam  whistle.  It  is 
unnecessary  to  say  that  the  service  on  which  the  plaintiff  was  thus  em- 
ployed was  one  of  extreme  danger.  While  he  was  reaching  across  the 
rail  to  find  a  tool  he  had  laid  down,  a  train  came  upon  him  suddenly, 
struck  him,  and  seriously  injured  him.  It  appeared  that,  on  a  previous 
occasion,  when  similar  work  was  being  done,  a  lookout  man  had  been 
stationed  to  give  warning  of  approaching  trains,  but  this  precaution  had 
been  discontinued.  Under  these  circumstances,  I  have  no  hesitation  in 
saying  that,  morallv  speaking,  great  culpability  attaches  to  the  defendants 
for  having  omitted  to  adopt  any  precautionary  measures  to  lessen  as 
much  as  possible  the  danger  to  which  the  plaintiff  and  his  fellow-work- 
men were  exposed.     The  jury  have  found  that  they  were  herein  guilty 
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of  negligence ;  and,  according  to  the  recent  decision  of  the  House  of 
Lords  in  Bridges  v.  The  Norm  London  Railway  Company^  80  L.  T.  Rep. 
N.  S.  844  ;  43  L.  J.  N.  S.  151,  Q.  B.,  the  question  of   negligence,  if 
there  is  any  evidence  to  go  to  the  jury,  is  for  the  jury,  and  not  for  the 
court.     But  in  this  case,  I  am  bound  to  say  that,  in  my  yiew,  so  far  as  the 
question  of  negligence  was  concerned,  not  only  was  there  evidence  to  go 
to  the  jury,  but  the  verdict  was  in  this  respect  perfectly  right.     Whether, 
notwithstanding  that  the  injury  to  the  plaintiff  was  caused  by  the  neg- 
ligence of  the  defendants,  the  latter  are  in  point  of  law  liable,  is  a  dif- 
ferent question,  and  one  on  which  I  have  had  considerable  diflSculty  in 
making  up  my  mind.     If  the  plaintiff,  in  doing  the  work  on  the  railway, 
is  to  be  looked  upon  as  the  servant  of  the  company,  the  decision  of  the 
exchequer  division  in  his  favor  cannot,  as  it  seems  to  me,  be  upheld.     It 
could  not  be  said  that  any  deception  was  practised  on  the  plaintiff  as  to 
the  degree  of  danger  to  which  he  would  be  exposed.     He  must  be  taken 
to  have  been  aware  of  the  nature  and  character  of  the  work,  and  its  at- 
tendant risk,  when  he  entered  into  the  employ  of  the  contractor  for  the 
job  in  question ;  or,  at  all  events,  he  must  have  become  fully  aware  of  it 
as  soon  as  he  began  to  work.     If  he  had  been  misled  in  supposing  that 
precautionary  measures,  such  as  the  dangerous  nature  of  the  service  ren- 
dered reasonable  necessary,  would  be  taken,  he  had  a  right  to  throw  up 
his  engagement,  and  to  decline  to  go  on  with  the  work ;  and  such  would 
have  been  his  proper  course.     But,  with  a  full  knowledge  of  the  danger, 
he  continued  in  the  employment,  and  had  been  working  in  the  tunnel  for 
a  fortnight  when  the  accident  happened.      A  man  who  enters  upon   a 
necessarily  dangerous  employment  with  his  eyes  open,  takes  it  with  its 
accompanying  risks.     On  the  other  hand,  if  the  danger  is  concealed  from 
him,  and  an  accident  happens  before  he  becomes  aware  of  it ;  or  if  he  is 
led  to  expect,  or  may  reasonably  expect,  that  proper  precautions  will  be 
adopted  oy  the  employer  to  prevent  or  lessen  the  danger,  and  from  the 
want  of  such  precautions  an  accident  happens  to  him  before  he  has  be- 
come aware  oi  their  absence,  he  may  hold  the  employer  liable.    If  he  be- 
comes aware  of  the  danger  which  has  been  concealed  from  him,  and  which 
he  had  not  the  means  of  becoming  acquainted  vdth  before  he  entered 
on  the  employment,  or  of  the  necessary  means  to  prevent  mischief,  his 
proper  course  is  to  quit  the  employment.  '  If  he  continues  in  it,  he  is  in 
the  same  position  as  though  he  had  accepted  it  with  a  full  knowledge  of 
its  danger  in  the  first  instance.     He  must  be  taken  to  waive  his  right  to 
call  upon  the  employer  to  do  what  is  necessary  for  his  protection,  or,  in 
the  alternative,  to  quit  the  service.     If  he  continues  to  take  the  benefit 
of  the  employment,  he  must  take  it  subject  to  its  disadvantages.     He 
cannot  put  on  the  employer  terms  to  which  he  has  now  full  notice  that 
the  employer  never  intended  to  bind  himself.     It  is  competent  to  an  em- 
ployer, at  least  so  far  as  civil  consequences  are  concerned,  to  invite  per- 
sons to  work  for  him  under  circumstances  of  danger  caused  or  aggravated 
by  want  of  due  precautions  on  the  part  of   the  employer.     U  a  man 
chooses  to  accept  the  employment,  or  to  continue  in  it,  with  a  knowledge 
of  the  danger,  he  must  abide  the  consequences,  so  far  as  any  claim  to 
compensation   against  the  employer  is   concerned.     Morally   speaking, 
those  who  employ  men  on  dangerous  work  without  doing  all  in  their 
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power  to  obviate  the  danger  are  highly  reprehensible,  as  I  certainly  think 
the  company  were  in  the  present  instance.  The  workman,  who  clepends 
on  his  employment  for  the  bread  of  himself  and  his  family,  is  thus 
tempted  to  incur  risks  to  which,  as  matter  of  humanity,  he  ought  not  to 
be  exposed.  But  looking  at  the  matter  in  a  legal  point  of  view,  if  a  man, 
for  the  sake  of  the  employment,  takes  it,  or  continues  in  it,  with  a  knowl- 
edge of  its  risks,  he  must  trust  to  himself  to  keep  clear  of  injury.  But 
it  may  be  said  the  plaintiff  was  not  in  the  service  of  the  defendants  at 
all ;  he  was  on  their  premises,  not  only  in  lawful  business,  but  it  may  be 
said  by  their  invitation,  as  he  was  working  under  a  contractor  employed 
by  them  to  do  the  work  in  question  ;  he  sustained  the  injury  complained 
of  through  what  the  jury  have  found  to  have  been  negligence  on  the  part 
of  the  company ;  he  is,  therefore,  entitled  to  damages.  But  this  reasoning 
appears  to  me  to  be  fallacious.  That  which  would  be  negligence  in  a 
company,  with  reference  to  the  state  of  their  premises  or  the  manner  of 
conducting  their  business,  so  as  to  give  a  right  to  compensation  for  an 
injury  resulting  therefrom  to  a  stranger  lawfully  resorting  to  their  prem- 
ises in  ignorance  of  the  existence  of  the  danger,  will  give  no  such  right  to 
one  who,  being  aware  of  the  danger,  voluntarily  encounters  it,  and  fails 
to  take  the  extra  care  necessary  for  avoiding  it.  The  same  observation 
arises  as  before.  With  full  knowledge  of  the  manner  in  which  the  tra£Blc 
was  carried  on,  and  of  the  danger  attendant  on  it,  the  plaintiff  thought 
proper  to  remain  in  the  employment.  No  doubt  he  thought  that,  by  the 
exercise  of  extra  vigilance  and  care  on  his  part,  the  danger  might  be 
avoided ;  by  a  want  of  particular  care  in  depositing  one  of  his  tools,  he 
exposed  himself  to  the  danger,  and,  unfortunately,  suffered  from  it.  He 
cannot,  I  think,  make  the  company  liable  for  injury  arising  from  danger 
to  which  he  voluntarily  exposed  himself.  The  contractor,  the  immediate 
employer  of  the  plaintifit,  undertook  to  execute  work  which  he  knew 
would  be  attended  with  danger  in  the  service  under  which  it  was  to  be 
executed.  The  plaintiff,  as  his  servant,  did  the  same.  They  are  in  a 
very  different  position  from  that  in  which  they  would  have  stood  had  they 
been  at  work  on  the  defendants'  premises  in  ignorance  of  the  danger. 
The  conclusion,  therefore,  at  which  I  have  arrived,  I  must  say  with  much 
regret,  as  I  think  the  conduct  of  the  defendants  open  to  great  reprehen<* 
sion,  is,  that  the  judgment  of  the  exchequer  division  is  wrong  and  must 
be  reversed. 

MBUiiSH,  L.  J.  The  course  which  the  argument  in  this  case  has  taken 
makes  it  desirable  to  consider,  in  the  first  place,  whether  railway  compa- 
nies are  under  any  obligation  to  take  reasonable  care  that  the  servants  of 
contractors,  who  are  brought  on  the  line  for  the  purpose  of  repairing  the 
works  of  the  railway,  do  not  suffer  personal  injury  from  the  passing  trains. 
In  the  court  below  it  seems  to  have  been  taken  for  granted  that  railway 
companies  were  under  such  an  obligation ;  but  it  is  now  contehded  that 
they  are  under  no  such  obligation,  and  that  the  servant  of  the  con- 
tractor, if  he  does  not  like  to  incur  the  risk  of  being  run  over,  must 
throw  up  his  employment  with  his  master,  and  that,  however  great  may 
be  the  risk  to  which  he  is  exposed,  and  however  great  may  be  the  negli- 
gence of  the  arrangements  of  the  railway  company  with  respect  to  the 
running  of  their  trains,  he  has  no  action  against  the  railway  company  for 
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any  injury  he  may  suffer.  Now,  there  can  be  no  doubt  that  by  the  law 
of  this  country  every  person  who  carries  on  a  dangerous  trade  is  bound  to 
take  reasonable  care  that  no  other  person  (not  being  his  own  servant) 
suffers  a  personal  injury  from  the  manner  in  which  his  trade  is  carried  on. 
No  one  has  a  right  to  cariy  on  his  trade  in  such  a  manner  as  is  likely  to 
cause  personal  injury  to  others.  This  liability  is  not  founded  on  contract. 
It  may  be  modified  or  taken  away  by  contract,  but  it  is  founded  on  the 
right,  which  is  inherent  in  every  one,  not  to  be  subject  to  personal  injuly 
from  the  wrongful  or  careless  act  of  another.  In  the  case  of  a  servant, 
who  enters  into  the  service  of  a  master  who  carries  on  a  dangerous  trade, 
the  right  of  the  servant  to  be  protected  in  his  person  is  largely  modified 
by  the  contract  between  master  and  servant.  The  servant  is  considered  to 
contract  that  he  will  run  all  the  ordinary  risks  arising  from  the  nature  of 
his  master's  business,  and  from  the  regulations  under  which  it  is  carried 
on,  and  all  risks  arising  from  the  negligence  of  his  co-servants,  but  the 
servant  of  the  contractor  enters  into  no  such  contract  with  the  railway 
company,  because  he  enters  into  no  contract  with  the  railway  company 
at  all,  and  his  contract  with  his  own  master  is  res  inter  alios  actOy  and, 
in  my  opinion,  is  altogether  immaterial.  I  am  unable  to  discover  any 
principle  by  which  railway  companies  are  freed  from  the  liability  of  tak- 
ing reasonable  care  that  the  servants  of  contractors  are  not  injured  by 
the  passing  trains.  I  think  the  company  is  entitled  to  assume  that 
contractors  laborers  who  are  brought  on  their  line  to  do  repairs  are 
persons  who  have  reasonable  nerve  and  reasonable  skill  in  avoiding 
danger;  but  if  the  company's  arrangements  are  such  that  persons 
who  have  as  much  nerve  and  as  much*  skill  in  avoiding  danger  as  it 
can  be  expected  contractors'  laborers  would  have,  are  nevertheless  exposed 
to  an  undue  risk  of  personal  injury,  I  think  that  the  company  are  liable 
for  any  personal  injury  they  may  in  consequence  suffer.  The  work  which 
the  plaintiff  in  this  case  was  employed  to  do  was  not  in  itself  dangerous 
at  all ,-  it  was  disagreeable  work,  because  it  was  to  be  performed  in  a  dark 
and  dirty  tunnel ;  but  the  danger  to  which  the  plaintin  was  exposed  arose 
entirely  from  the  act  of  the  company  in  running  their  trains,  and  it  is 
because  the  danger  arose  from  the  acts  of  the  company  that  the  company 
were  the  persons  upon  whom  the  duty  lay  to  see  that  the  trains  were  run 
in  such  a  manner  and  with  such  precautions  that  the  servants  of  the  con- 
tractors, who  were  working  in  the  tunnel  with  the  leave  and  for  the  ben- 
efit of  the  company,  were  exposed  to  no  undue  risk.  This  being  in  my 
opinion  the  nature  of  the  liability  of  the  company,  I  have  next  to  consider 
whether  there  was  any  evidence  that  the  plaintiff,  on  the  occasion  in  ques- 
tion, was,  through  the  negligent  arrangements  of  the  company,  exposed  to 
a  greater  risk  of  personal  injury  than  he  ought  to  have  been,  and  I  agree 
with  the  court  below  there  was  such  evidence.  The  question  I  have  to 
decide  is  Hot,  whether  I  myself,  if  I  had  been  on  the  jury,  should  have 
found  that  the  company's  arrangements  were  negligent,  but  whether  there 
was  evidence  from  which  a  jury  might  reasonably  so  find.  This  ques- 
tion mainly  depends  upon  the  degree  of  skill  and  nerve  in  avoiding 
passing  trains,  which  may  reasonably  be  expected  from  a  bricklayer's 
laborer  in  a  dark  tunnel.  This  is  obviously  a  question  of  fact  on  which 
it  is  utterly  impossible  to  lay  down  any  rule  of  law.     The  jury,  under  the 


October,  1877.]  THE  AMERICAN  LAW   TIMES  REPORTS.  467 

Vol.  ly.]  WooDLBT  V*  Mbtropoutan  Railwat  Co.  [No.  10. 

direction  of  the  judge,  have  found,  that  under  all  the  circumstances  of  the 
case,  —  the  darkness  of  the  tunnel,  there  being  a  curve  at  the  place  where 
the  plaintiff  was  working,  so  that  an  approaching  train  could  not  be  seen, 
the  noise  of  the  work  and  of  trains  passing  on  the  other  side  making  it 
difficult  to  hear  an  approaching  train, — the  plaintiff  was  not  sufficiently 
protected  from  the  risk  of  personal  injury.  The  jury  have  also  expressed 
an  opinion  that  the  proper  precaution  to  have  taken  was  for  the  company 
to  haye  placed  a  man  to  warn  the  workmen  when  a  train  was  coming.  I 
am  quite  unable  to  say,  whether  this  would  have  been  a  proper  or  a  suffi- 
cient precaution ;  but  I  cannot  hold  that  the  conclusions  to  which  the  jury 
have  come  on  pure  questions  of  fact,  on  which,  as  it  seems  to  me,  some 
men  might  reasonably  come  to  one  conclusion  and  some  to  another,  was 
so  wrong  that  the  court  is  entitled  to  enter  a  verdict  for  the  defendants  on 
the  ground  that  there  was  no  evidence  to  go  to  the  jury.  It  was  argued, 
however,  strongly,  on  the  part  of  the  defendants,  that  as  the  plaintiff  had 
been  working  in  the  tunnel  for  a  fortnight,  though  not  at  the  spot  at 
which  he  was  working  when  the  accident  happened,  and  knew  that  the 
company  were  running  their  trains  as  usual  without  taking  any  precau- 
tions for  the  protection  of  the  workmen  in  the  tunnel,  he  must  be  taken 
to  have  assented  to  the  trains  being  so  run,  and  on  that  account  cannot 
recover.  This,  as  I  understand,  is  the  objection  which  made  Baron  Cleasby 
doubt  in  the  court  below  whether  the  rule  should  not  be  made  absolute 
to  enter  a  verdict  for  the  defendants.  Now  this  defence  in  substance 
amounts  to  a  defence  of  leave  and  license ;  and  it  is  possible  that  though 
the  plaintiff  has  not  bound  himself  by  any  contract  with  the  defendants 
to  take  upon  himself  aU  risk  arising  from  the  passing  trains,  yet  he  may 
have  licensed  the  defendants  to  run  their  trains  as  usual  without  taking  any 
precautions  to  protect  him,  and  it  is  necessary  to  consider  whether  it  was 
proved  that  he  did  so.  Is  it,  then,  a  necessary  inference  in  point  of  law 
from  the  fact  of  the  plaintiff  having  worked  in  the  tunnel  for  a  fortnight 
without  making  any  objection,  and  without  abandoning  his  service  with 
his  master,  that  he  consented  to  the  company's  running  their  trains  as 
usual  without  taking  any  precautions  for  the  safety  of  the  workmen  in 
the  tunnel  ?  In  my  opinion  it  is  not.  In  the  first  place,  it  is  by  no  means 
certain  that  the  plaintiff,  an  ordinary  bricklayer's  laborer,  understood  at 
all  what  the  extent  of  the  risk  was  which  he  was  running,  or  what  the 
precautions  were,  which  were  reasonably  necessary.  In  the  next  place, 
assuming  that  he  did  understand  what  the  risk  was  which  he  was  run- 
ning, and  that  he  knew  that  the  workmen  in  the  tunnel  were  not  reason- 
ably protected,  it  seems  to  me  it  would  be  extremely  unjust  to  hold  that 
he  was  obliged  either  at  once  to  quit  his  master's  employment  or  else  to  lose 
his  right  of  action  against  the. railway  company  for  negligently  running 
over  him.  I  think  he  is  entitled  to  say,  I  know  I  was  running  great  risk, 
and  did  not  like  it  at  all,  but  I  could  not  afford  to  give  up  my  good  place 
from  which  I  get  my  livelihood,  and  I  supposed  that  if  I  was  injured  by 
their  carelessness  I  should  have  an  action  against  the  company,  and  that 
if  I  was  killed  my  wife  and  children  would  have  their  action  also.  Sup- 
pose this  case :  A  man  is  employed  by  a  contractor  for  cleansing  the  streets 
to  scrape  a  particular  street,  and  for  the  space  of  a  fortnight  he  has  the 
opportunity  of  observing  that  a  particular  Hansom  cabman  drives  his  cab 
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with  extremely  little  regard  for  the  safety  of  the  men  who  scrape  the 
streets.  At  the  end  of  a  fortnight,  the  man  who  scrapes  the  streets  is 
negligently  run  over  by  the  cabman.  An  action  is  brought  in  the  county 
court,  and  the  cabman  says  in  his  defence,  ^^  You  knew  my  style  of  driv- 
ing. You  had  seen  me  drive  for  a  fortnight.  I  was  only  driving  in  my 
usual  style."  "  Yes,  but  your  usual  style  of  driving  is  a  very  negligent 
style,  and  my  having  seen  you  drive  for  a  fortnight  has  nothing  to  do 
with  it"  It  will  not  be  disputed  that  the  scraper  of  the  streets  in  the 
case  I  have  supposed  is  entitled  to  maintain  his  action,  and  in  my  opinion 
his  case  does  not  differ  from  the  case  we  have  to  determine,  there  being 
no  contract  between  the  defendants  and  the  plaintiil  any  more  than  be- 
tween the  cabman  and  the  scraper  of  the  streets.  On  the  whole,  I  am  of 
opinion  that  the  judgment  of  the  court  below  ought  to  be  affirmed. 

Baooallay,  J.  A.  I  agree  with  Mellish,  L.-J.,  in  thinking  that  the 
judgment  of  the  court  below  should  be  affirmed.  In  the  view  which  I 
take  of  the  case,  the  plaintiff  cannot  be  regarded  as  a  servant  of  the 
oomj)any ;  he  was  the  servant  of  the  contractor ;  and  at  the  time  when 
the  accident  occurred  he  was  upon  the  premises  of  the  company  in  the 
course  of  fulfilling  on  behalf  of  his  employer  a  contract  in  which  his  em- 
ployer and  the  company  were  jointly  interested ;  he  was  there  upon  law- 
ful business,  and  not  upon  bare  permission.  If  this  be  the  true  view  of 
the  case,  it  appears  to  me  that  it  cannot  be  distinguished  in  principle 
from  that  of  Indermaur  v.  Dames^  ubi  supra  ;  and  that  there  was  a  duty 
imposed  by  law  on  the  company  either  to  avert  the  danger  or  to  give  the 
plaintiff  reasonable  notice  of  it  so  that  he  might  protect  himself.  Was 
there,  then,  in  fact,  neglect  on  the  part  of  the  company  in  either  of  these 
respects  ?  I  fully  assent  to  the  view  that  the  company  had  a  right  to  ex- 
pect that  the  contractor's  laborers  would  be  men  possessed  of  a  reasonable 
amount  of  skill  in  the  performance  of  their  duties,  of  knowledge  of  the 
ordinary  risks  to  which  their  employment  exposed  them,  and  of  prudence 
in  avoiding  the  dangers  to  which  they  were  subjected ;  but  the  circum- 
stances of  the  present  case  were  very  peculiar :  the  accident  which  occurred 
to  the  plaintiff  was  not  occasioned  by  the  work  upon  which  he  was  en- 
gaged, —  as  by  the  falling  of  any  portion  of  the  brickwork,  or  the  giving 
way  of  a  scaffold,  —  but  by  the  company  running  their  trains  at  the  time 
when  that  work  was  going  on :  the  real  question  is,  whether  the  company's 
train  was  run  in  such  a  manner  and  with  such  precautions  that  the  plain- 
tiff was  not  exposed  to  any  undue  risk,  and  this  was  essentially  a  ques- 
tion for  the  jury.  As  has  been  stated  by  the  lord  justice,  it  is  impos- 
sible to  lay  down  any  general  rule  of  law  applicable  to  cases  of  this 
description ;  each  must  depend  upon  its  own  circumstances.  The  jury 
found  a  verdict  for  the  plaintiff.  The  learned  judge  by  whom  the  case 
was  tried  was  not  dissatisfied  with  that  verdict,  and  the  court  of  ex- 
chequer have  concurred  in  it.  So.  far  as  I  am  competent  to  form  an 
opinion  from  the  material  facts  before  us,  I  agree  with  the  jury  in  think- 
ing that  reasonable  precautions  were  not  taken  by  the  company  for  the 
protection  of  the  plaintiff.  Whether  the  jury  were  right  or  not  in  the 
opinion  which  they  expressed  as  to  what  would  have  been  a  sufficient  pre- 
caution, it  is  immaterial  to  consider.  It  was  contended  on  the  part  of  the 
company  that  they  were  under  no  obligation  to  adopt  measures  for  the 
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protection  of  the  servants  of  a  contraotor  against  the  careless  or  negligent 
acts  of  their  own  servants,  that  the  plaintiff  and  other  persons  similarly 
situated  must  enter  upon  such  employment  at  their  own  risk,  and  that 
unless  they  were  willing  to  so  they  should  refuse  to  be  so  employed.  If 
this  is  the  true  state  of  the  law,  the  company  would  probably  be  entitled 
to  have  the  judgment  of  the  court  below  reversed ;  but  I  cannot  adopt 
this  view,  concurring,  as  I  do  most  entirely,  in  the  reasons  assigned  by 
Willes,  J.,  in  delivering  the  judgment  of  the  court  in  the  case  of  Indermaur 
V.  DameSy  to  which  I  have  already  alluded. 

Mellor,  J.  I  am  of  opinion  that  the  judgment  of  the  court  of  ex- 
chequer must  be  reversed.  The  defendants  can  only  be  made  liable  on 
the  proof  of  some  negligent  conduct  on  their  part  which  occasioned  the 
accident  by  which  the  plaintiff  was  injured,  and  I  can  discover  none. 
The  lord  chief  baron,  in  his  judgment,  suggests,  and  it  is  upon  this 
matter  alone  that  he  relies  as  the  foundation  of  the  liability  of  the  defend- 
ants, *^that  it  was  reasonable  for  the  jury  to  hold  that  there  was  an  ob- 
ligation and  duty  imposed  upon  the  company  in  this  case,  for  the  preser- 
vation of  human  life,  to  have  stationed  a  man  at  the  bend  of  the  curve, 
who  would  have  been  enabled,  on  the  approach  of  the  train,  to  have 
warned  the  workman  and  enabled  him  to  escape  danger."  Whether  any 
such  precaution  would  have  been  of  any  practical  value  may  be  doubtful, 
considering  the  number  of  trains  passing,  even  were  it  possible  in  the 
tunnel ;  but,  if  it  were,  I  can  see  no  ground  for  inferring  such  an  obliga- 
tion and  daty  to  have  existed  under  the  circumstances  on  the  part  of  the 
company.  Whether  it  might  have  been  a  prudent  thing  for  the  con- 
tractor to  have  stipulated  for  additional  precautions,  when  he  undertook 
the  repair  of  the  tunnel,  is  quite  a  different  question,  but  I  can  see  no 
implied  obligation  on  the  part  of  the  company,  at  their  expense,  to  em- 
ploy such  a  person  as  the  lord  chief  baron  referred  to.  No  such  person 
was  in  any  sense  necessary  for  the  proper  and  ordinary  working  of  the 
defendants'  trains,  or  conducting  their  business ;  and  it  is  not  suggested 
that  there  was  anything  done  by  the  company  or  omitted  by  the  company 
in  the  mode  of  working  their  trains  or  carrying  on  their  business  of  an 
unusual  character,  or  in  any  respect  differing  from  the  course  of  working 
which  they  had  used  during  the  period  of  the  plaintiff's  employment ;  and 
it  seems  to  me  that  in  principle,  so  far  as  the  liability  of  the  defendants 
is  concerned,  the  case  does  not  differ  from  that  of  Ullis  v.  0-reat  Western 
Railway  Company^  L.  Rep.  9  C.  P.  551.  It  is  now  completely  settled 
that  a  master  is  not  liable  to  one  servant  for  the  consequences  resulting 
from  the  negligence  of  a  fellow-servant  in  the  course  of  the  same  employ- 
ment, on  the  ground  that  the  servant  undertakes,  as  between  himself  and 
his  master,  the  natural  risks  and  perils  incident  to  the  performance  of  his 
duty,  and  the  presumption  is  that  such  risks  are  considered  in  the  wages. 
Morgan  v.  Vale  of  Neath  Railway  Company^  vibi  supra.  When,  there- 
fore, the  contractor  in  this  case  undertook  to  perform  the  work  in  ques- 
tion, and  in  the  performance  of  which  the  plaintiff  was  engaged  at  the 
time  of  the  accident,  it  is  reasonable  to  assume  that  the  character  and 
nature  of  the  work  was  duly  considered  and  included  in  the  price  paid  for 
it ;  and  if  he  thought  there  was  danger  of  an  unusual  character  in  the  nat- 
ure of  the  work,  he  ought  either  to  have  stipulated  with  his  master,  or  the 
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company,  to  provide  some  additional  means  or  precaations  against  such 
possible  danfi^er,  or,  as  he  was  better  able  to  jadfice  than  they  whether  the 
Ck  could  sIfelV  be  performed  without  additional  precautions,  he  ought 
to  have  refused  the  task  unless  they  were  provided.  Now,  whether  the 
master  has  done  anything  which  may  make  him  liable  as  between  himself 
and  the  plaintiff  we  are  not  concerned  to  decide.  Priestly  v.  Fowler^  3 
M.  &  W.  1,  which  is  a  leading  case  on  the  subject,  has  a  strong  bearing 
upon  this  state  of  things,  and  throws  light  upon  the  principle  upon  which 
this  case  may  be  decided.  In  that  case  is  was  said  by  Lord  Abinger,  in 
delivering  the  judgment  of  the  court,  the  mere  relation  of  master  and 
servant  can  never  imply  an  obligation  on  the  part  of  the  master  to  take 
more  care  of  the  servant  than  he  may  reasonably  be  expected  to  do  of 
himself.  He  is,  no  doubt,  bound  to  provide  for  the  safety  of  the  servant 
in  the  course  of  his  employment  to  the  best  of  his  judgment,  information, 
and  belief.  The  servant  is  not  bound  to  risk  his  safety  in  the  service  of 
his  master,  and  may,  if  he  thinks  fit,  decline  any  service  in  which  he 
reasonably  apprehends  danger  to  himself;  and  in  most  cases  in  which 
danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely  to  be  acquainted 
with  the  probability  and  extent  of  it  as  his  master."  In  the  present  case 
the  plaintiff  had  probably  the  same  opportunity  of  judging  of  the  possible 
danger  as  his  master  had,  and  mi^ht  have  declined  the  work  and  refused 
to  undertake  it  without  additional  precautions  being  taken  or  means  pro- 
vided by  his  master ;  but  as  it  appears  to  me  that  was  a  matter  affecting 
his  relation  with  his  master,  and  not  as  in  any  way  affecting  the  duty  of 
the  company,  I  think  that  the  company  can  in  no  respect  be  said  to  be 
guilty  of  negligence ;  they  conducted  the  business  in  the  ordinary  way, 
and  the  accident  did  not  occur  through  any  misconduct  or  mismanagement 
on  their  part;  but  that  the  plaintiff,  who  must  be  presumed  to  know 
the  ordinary  traffic  of  the  company,  and  the  limited  space  within  which 
he  had  to  work,  came  within  the  maxim  volenti  non  fit  injuria^  and  has 
at  all  events  no  remedy  against  the  defendants. 

Baogallay,  J.  A.  (who  read  the  judgment)  said :  Mr.  Justice  Grove 
has  not  delivered  a  separate  judgment,  but  he  agrees  in  that  of  Mr. 
Justice  Mellor,  and  as  the  majority  of  the  court  are  in  favor  of  the  ap- 
pellants, the  form  of  the  judgment  will  be  to  enter  the  verdict  for  the  de- 
fendants. Jtidffmentfar  the  defendants.    Judgment  behw  reversed. 
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SUPBEMB  GOUBT  OF  MAINB. 

(To  appear  in  66  Me.) 

PBAGTICB.  —  TBIAL.  —  ABGUHSNT  OF  COUNSEL. 

BOLFE  V.  INHABITANTS  OF  BUMFOBD. 

It  U  error  for  the  presiding  justice  to  permit  counsel,  in  addressing  the  jury,  against 
seasonable  interposition,  to  proceed  with  his  argument  upon  asserted  facts  not  ib  evi- 
dence  and  having  no  legitimate  pertinency  to  the  issue. 

On  exceptions  and  motion. 

Case,  for  injury  to  plaintiff's  wife  through  defective  town  way,  Janu- 
ary 16, 1874. 

The  case  was  on  trial  nearly  a  week  and  resulted  in  a  verdict  for  the 
plaintiffs  of  f  275,  which  they  moved  to  set  aside  for  inadequacy,  as  against 
law  and  evidence.   They  also  filed  the  following  bill  of  exceptions :  — 

^*  E.  6.  Harlow,  one  of  the  counsel  of  the  defendants,  in  his  closing 
argument  to  the  jury  at  the  trial  of  said  case,  was  permitted  by  the  court, 
against  the  seasonable  objection  and  protest  of  the  counsel  for  the  plain- 
tiffs, to  state  to  the  jury  the  amount  of  damages  recovered  in  other  cases 
Hian  the  one  on  trial,  concerning  which  no  testimony  had  been  offered, 
and  which  was  not  in  any  law  report,  and  to  declare  as  matter  of  fact 
that  said  cases  were  identical  or  similar  to  the  one  then  on  trial ;  and  to 
argue  that  the  damages  in  the  case  on  trial  should  in  no  event  be  greater 
than  the  damages  found  by  the  jury  in  the  cases  so  commented  upon  ; 
and  further,  that  the  cause  of  action  in  the  case  on  trial  had  probably 
passed  out  of  the  control  of  the  plaintiffs  in  the  case,  and  of  the  adminis- 
trator of  Elizabeth  S.  Rolfe,  and  to  state  to  the  jury  certain  alleged  facts 
as  to  the  death  by  consumption  of  other  persons  than  the  said  Elizabeth 
S.  Rolfe,  alleged  oy  said  Harlow  to  be  within  his  knowledge,  but  concern- 
ing which  no  testimony  was  offered ;  and  to  argue  to  the  jury  that  the 
counsel  for  plaintiffs  came  from  another  county,  and  had  appeared  in 
other  cases  against  other  towns  in  Oxford  County,  and  had  recovered 
damages  therein  against  said  towns,  although  no  evidence  was  offered 
touching  the  same,  which  statements  and  arguments  the  plaintiffs'  counsel 
seasonably  requested  the  court  to  exclude,  but  which  the  court  declined 
to  exclude.  The  presiding  judge  failed  to  give  any  instructions  touching 
said  acts,  arguments,  and  statements  of  alleged  facts  done  and  made  by 
said  counsel  for  the  town,  except  that  the  &cts  were  to  be  settled  from 
the  testimony  in  the  case  given  under  oath." 

A.  A.  Strout  ^  S.  C,  Andrews^  for  the  plaintiffs. 

JE.  G,  Harlow^  for  the  defendants. 

Virgin,  J.  We  think  the  learned  judge  before  whom  this  case  was 
tried  erred  in  permitting  the  counsel  for  the  defendants,  against  the 
seasonable  interposition  of  the  plaintiffs'  counsel,  to  proceed  with  his 
argument  upon  asserted  facts  not  in  evidence  and  having  no  legitimate 
pertinency  to  the  issue. 

It  is  indispensable  to  the  orderly  course  of  judicial  procedure  and  an 
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impartial  administration  of  the  laws,  that  those  officially  engaged  in  the 
trial  of  causes  shall  faithfa[l7  observe  the  established  rules  of  practice. 
The  Constitution  guarantees  to  the  parties  of  a  cause  the  right  of  a  trial 
by  a  jury  duly  constituted,  and  to  have  the  trial  conducted  according  to 
the  course  and  usage  of  the  common  law  and  the  long  established  rules  of 
judicial  proceedings  ;  and  whenever  these  rules  are  substantially  violated, 
the  right  of  the  parties  litigant  is  to  that  extend  denied. 

The  law,  with  great  care,  prescribes  numerous  rules  for  determining 
the  admissibility  of  the  facts  to  be  submitted  to  the  jury,  vigilantly  and 
scrupulously  excluding  from  their  consideration  all  such  as  do  not  come 
within  the  rules.  These  rules  require  among  other  things  that  the  facts 
shall  be  material  and  pertinent  to  the  isue ;  and  that,  when  not  contained 
in  documents,  they  shall  be  delivered  under  the  sanctions  of  an  oath,  and 
their  truthfulness  tested  by  cross-examination.  Even  a  juror's  own  per- 
sonal knowledge  of  pertinent  facts  cannot  be  considered  by  himself  and 
his  fellows  in  making  up  their  verdict,  unless  it  take  on  the  form  of  testi- 
mony by  being  delivered  from  the  stand  bv  the  juror  under  oath  as  a  wit- 
ness. Otherwise,  testimony  which  might  influence  a  verdict  would  escape 
the  ordeal  of  cross-examination  and  discussion.  As  a  sequence  of  these 
rules,  one  of  the  essential  elements  in  the  trial  by  jury  is,  that  they  are 
sworn  to  render  their  verdict  in  accordance  with  such  facts  only  as  are 
adduced  at  the  trial;  and  whenever  it  is  rendered  without  evidence, 
against  evidence,  or  upon  incompetent  evidence  which  may  have  come  to 
the  knowledge  of  the  jurors  by  direct  ruling  in  the  court-room,  or  by  ac- 
cident or  mistake  outside  of  the  court-room,  it  is  liable  to  be  set  aside  and 
a  new  trial  granted. 

So  the  courts  have  usually  been  very  firm,  whenever  occasion  has  re- 
quired, in  confining  counsel  within  proper  and  reasonable  bounds  to  what- 
ever is  pertinent  to  the  matter  on  trial.  Statements  of  alleged  facts  not 
adduced  in  evidence,  and  comments  thereon,  are  irrelevant,  not  pertinent, 
and  are  therefore  clearly  not  within  the  privilege  of  counsel;  and  any 
such  practice  on  the  part  of  counsel  should  be  promptly  checked,  espe- 
cially when  objected  to  by  the  other  side.  Berry  v.  State^  10  Ga.  511 ; 
Mitchum  V.  State^  11  Ga.  615 ;  Bxdlock  v.  Smithy  15  Ga.  395 ;  Dickerson 
V.  Burke^  26  Ga.  225 ;  Wightman  v.  Providence^  1  Clifford,  624 ;  Tucker 
V.  Henniker,  41  N.  H.  317. 

In  this  connection  we  adopt  the  views  of  the  courts  of  Georgia  and 
New  Hampshire,  expressed  in  the  following  forcible  and  felicitous  lan- 
guage:— 

^^  It  is  irregular  and  illegal  for  counsel  to  comment  upon  facts  not  intro- 
duced in  evidence  before  the  jury,  and  not  legally  competent  as  evidence. 
The  counsel  represents  and  is  a  substitute  for  his  client ;  whatever,  there- 
fore, the  client  may  do  in  the  management  of  his  cause  may  be  done  by 
his  counsel.  The  largest  and  most  liberal  freedom  of  speech  is  allowed, 
and  the  law  protects  him  in  it.  The  right  of  discussing  tne  merits  of  the 
cause,  both  as  to  the  law  and  the  facts,  is  unabridged.  The  range  of  dis- 
cussion is  wide.  He  may  be  heard  in  argument  upon  every  question  of 
law.  In  his  addresses  to  the  jury,  it  is  his  privilege  to  descant  upon  the 
facts  proved,  or  admitted  in  the  pleadings ;  to  arraign  the  conduct  of  the 
parties ;  impugn,  excuse,  justify,  or  condemn  motives,  so  far  as  they  are 
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deyeloped  in  evidence,  assail  the  credibility  of  witnesses,  when  it  is  im- 
peached by  direct  evidence,  or  by  the  inconsistency  or  incoherence  of 
their  testimony,  their  manner  of  testifying,  their  appearance  on  the  stand, 
or  by  circamstances.  His  illustrations  may  be  as  various  as  the  resources 
of  his  genius  ;  his  argumentation  as  full  and  profound  as  his  learning  can 
make  it ;  and  he  may,  if  he  will,  give  play  to  his  wit,  or  wings  to  his 
imagination. 

^^  To  his  freedom  of  speech,  however,  there  are  some  limitations.  His 
manner  must  be  decorous.  All  courts  have  power  to  protect  themselves 
from  contempt ;  and  indecency  in  words  or  sentiments  is  contempt.  This 
is  a  matter  of  course  in  the  courts  of  civilized  communities,  but  not  of 
form  merely  ;  for  no  court  can  command  from  an  enlightened  public  that 
respect  necessary  to  an  efficient  administration  of  the  law,  without  main- 
taining, in  its  business  proceedings,  that  courtesy,  dignity,  and  purity 
which  characterize  the  intercourse  of  gentlemen  in  private  lif6 

*^  When  counsel  are  permitted  to  state  facts  in  argument,  and  to  com- 
ment upon  them,  the  usage  of  courts  regulating  trials  is  departed  from, 
the  laws  of  evidence  are  violated,  and  the  full  benefit  of  trial  by  jury  is 
denied.  It  may  be  said,  in  answer  to  these  views,  that  the  statements  of 
counsel  are  not  evidence ;  that  the  court  is  bound  so  to  instruct  the  jury, 
and  that  they  are  sworn  to  render  their  verdict  only  according  to  the 
evidence.  All  this  is  true ;  yet  the  necessary  effect  is  to  bring  the  state- 
ments of  counsel  to  bear  upon  the  verdict  with  more  or  less  force,  accord- 
ing to  circumstances ;  and  if  they  in  the  slightest  degree  influence  the 
finding,  the  law  is  violated,  and  the  purity  and  impartiality  of  the  trial 
tarnished  and  weakened.  If  not  evidence,  then  manifestly  the  jury  have 
nothing  to  do  with  them,  and  the  advocate  has  no  right  to  make  them. 
It  is  unreasonable  to  believe  the  jury  will  entirely  disregard  them.  They 
may  struggle  to  do  so,  and  think  they  have  done  so,  and  still  be  led  invol- 
untarily to  shape  their  verdict  under  their  influence.  That  influence  will 
be  greater  or  less,  according  to  the  character  of  the  counsel,  his  skill  and 
adroitness  in  argument,  and  the  force  and  naturalness  with  which  he  is 
able  to  connect  the  facts  he  states  with  the  evidence  and  circumstances  of 
the  case.  To  an  extent  not  definable,  yet  to  a  dangerous  extent,  they  un- 
avoidably operate  as  evidence  which  must  more  or  less  influence  the 
minds  of  the  jury,  not  given  under  oath,  without  cross-examination,  and 
irrespective  of  all  those  precautionary  rules  by  which  competency  and  per- 
tinency are  tested."  Nesbit,  J.,  in  jRtchum  v.  State^  supra ;  Fowler,  J., 
in  Tucker  v.  Henniker^  supra.  See  also  Baldwin's  Appeal  (Conn.),  3  L. 
&  Eq.  Rep.  409. 

Whether  or  not  the  verdict  is  so  inadequate  as  to  warrant  us  in  setting 
it  aside  upon  the  motion,  we  have  not  considered  it  necessarv  to  express 
an  opinion.  In  actions  of  this  nature,  the  principles  upon  which  damages 
are  assessed  are  very  indefinite  at  best,  and  therefore  very  much  is  nec- 
essarily left  to  the  good  judgment  and  sound  discretion  of  the  jury. 
Hence,  when,  as  in  the  case  at  bar,  the  testimony  is  conflicting  on  several 
points,  courts  are  very  reluctant  to  interfere  with  the  verdict  on  the 
alleged  ground  of  excessive  or  inadequate  damages,  except  when  it  is  so 
large  or  so  small  as  to  show  that  it  is  the  result  of  perverse  judgment  or 
gross  error,  or  that  the  jury  had  acted  under  undue  motives  or  miscon- 
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ception.  Therefore  we  do  not  pass  upon  the  motioo.  But  inasmach  as 
that  part  of  the  closing  argument  to  which  exceptions  are  alleged  was 
clearly  illegal  and  yiolative  of  the  rights  of  the  plaintiffs,  and,  urged  by 
an  experienced  counsel  of  high  character  and  acknowledged  ability,  must 
have  necessarily  had  more  or  less  influence  upon  the  minds  of  the  jury, 
notwithstanding  the  instruction  of  the  presiding  justice  that  the  case 
must  be  settled  from  the  sworn  testimony,  we  think  the  exceptions  must 
be  sustained.  Exceptions  sustained. 


suPERioB  cguht  of  NBW  HAMPSHIBE. 

(To  appear  in  67  N.  H.) 

ASSESSMENT    OF    LAND    DAMAGES.  —  BIGHTS    OF    CORPORATION    AND 
LAND-OWNERS   WHEN  ROAD  IMPROPERLY  BUILT. 

PERLEY  17.  B.,  C.  &  M.  R.  R.  CO. 

Damages  assessed  by  the  proper  board  for  land  taken  by  a  railroad  corporation  are  in 
full,  and  it  is  not  open  to  tne  land-owner  to  prove  that  certain  other  causes  of  dam- 
age were  not  considered. 

The  land-owner  is  not  to  be  prevented  from  the  reasonable  and  prudent  use  of  his  land 
by  reason  of  the  improper  construction  of  the  railroad ;  and  if,  using  his  land  in  a 
reasonable  and  prudent  manner,  he  suffers  damage  from  such  improper  construction, 
he  may  recover  his  damages,  notwithstanding  such  use  of  his  land  was  subsequent  to 
the  construction  of  the  raOroiMi. 

Case,  for  injuries  to  the  plaintifiTs  land  and  wharf  on  the  Winnipiseogee 
River,  below  and  adjoining  the  defendants'  raikoad.  Trial  before  Stanley, 
J.,  and  a  jury. 

The  declaration  contained  four  counts,  the  substance  of  which  was  that 
the  plaintifE  was  the  owner  of  a  certain  tract  of  land  adjoining  the  rail- 
road, on  which  he  had  erected  a  wharf,  and  that  the  defendants  had 
improperly  constructed  their  bridge  over  said  river,  so  that  the  water 
thereof  was  diverted  from  its  natural  course,  and  turned  upon  the  plain- 
tiff's wharf,  whereby  it  was  washed  out,  undermined,  and  injured.  Plea, 
the  general  issue,  with  a  brief  statement  of  the  statute  of  limitations. 

The  facts  sufficiently  appear  in  the  opinion.  Verdict  for  the  defend- 
ants. The  questions  arising  upon  certain  instructions  to  the  jury  were 
transferred  to  this  court. 

Pike  ^  Blodgett^  and  Stone^  for  the  plaintiff. 

Mugridge^  Whipple^  and  Jewell  ^  Smithy  contra. 

CnsHiNG,  C.  J.  The  charge  of  the  court  seems  to  me  to  have  been, 
in  most  respects,  an  admirable  statement  of  the  relative  rights  and  duties 
of  the  plaintiff  and  the  defendants.  There  is,  however,  one  part  of  the 
chaise  which  is  open  to  objection.  The  court  told  the  jury,  "  that  if  no 
injury  would  have  been  occasioned  to  the  plaintiff  by  the  construction  of 
the  bridge  by  the  defendants,  in  the  manner  in  which  it  was  constructed, 
if  the  plaintiff  had  not  placed  his  wharf  where  he  did  place  it«  the  de- 
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fendants  were  not  liable ;  that  the  plaintiff  had  no  right  to  take  advan- 
tage of  the  acts  of  the  defendants  to  their  prejudice ;  that  if  the  acts  of 
the  defendants  were  wrongful,  and  yet  if  the  plaintiff  would  not  have 
been  injured  if  he  had  allowed  his  property  to  remain  as  it  was  before  the 
wrongful  acts  of  the  defendants,  the  defendants  are  not  liable ;  that  if 
the  construction  of  the  wharf  was  the  immediate  cause  of  the  damage 
complained  of  by  the  plaintiff,  he  cannot  now  recover  damages  there- 
for." The  words  '*  take  advantage  of  "  seem  to  imply  an  intention  on 
the  part  of  the  plaintiff  to  build  his  wharf  in  such  manner  as  to  expose 
it  to  injury  from  the  defendants'  bridge,  and  if  the  charge  went  no 
further  than  this  I  should  hold  it  to  be  correct ;  but  I  think  the  charge 
really  does  go  further,  to  the  extent  of^  holding  that  the  plaintiff,  if  he 
used  his  land  for  wharves,  was  to  do  so  at  his  own  peril ;  and  that  if  using 
all  reasonable  care  and  skill  in  their  erection,  they  should  still  be  injured 
by  the  wrongful  acts  of  the  defendants  in  building  their  bridge,  he  would 
be  without  remedy.     This  was,  I  think,  going  too  far. 

If  a  town  negligently  suffers  its  highway  to  be  insufficient,  the  trav- 
eller cannot,  therefore,  take  advantage  of  that  neglect  by  unreasonably 
exposing  himself  to  danger ;  and  if  he  do  so,  he  will  be  without  remedy. 
But  if  in  the  exercise  of  ordinary  care  and  prudence,  such  as  the  circum- 
stances of  the  case  require,  he  suffer  injury  from  the  negligence  of  the 
town,  he  may  recover. 

So  in  this  case,  although  the  plaintiff  could  not  take  advantage  of  the 
wrongful  acts  of  the  defendants,  still,  if  using  reasonable  care  and  skill 
in  the  erection  of  his  wharf  he  should  suffer  injury  by  such  wrongful 
act,  I  cannot  see  that  it  makes  any  difference  that  the  plaintiff's  erection 
was  after  and  not  before  that  wrongful  act  in  point  of  time. 

The  court  were  requested  by  the  plaintiff  to  give  the  following  instruc- 
tions :  — 

I.  That  it  is  immaterial  whether  or  not  the  bridge  was  built  before 
the  wharf ;  that  priority  in  use  by  either  the  plaintiff  or  the  defendants 
would  confer  no  right  upon  either  to  obstruct  or*  divert  the  natural  and 
accustomed  channel  of  the  river  to  the  injury  of  the  other. 

n.  That  the  plaintiff  had  the  right  to  make  a  reasonable  use  of  the 
river  bank  along  his  shores  for  any  beneficial  purpose  he  pleased,  and  a 
like  right  to  the  use  of  the  water  of  the  iriver,  provided  his  use  was  not 
to  the  injury  of  the  defendants. 

These  instructions  were  correct  in  themselves,  and  were  calculated  to 
qualify  that  part  of  the  charge  which  has  been  found  objectionable.  If, 
however,  that  part  of  the  chaise  had  remained,  I  do  not  think  that  its 
effect  would  have  been  certainly  removed  by  adding  these  instructions  to 
the  charge. 

The  next  two  requests  were  as  follows :  — 

III.  The  defendants  have  not  the  right  under  their  charter  to  divert  or 
obstruct  the  natural  current  of  the  river  to  the  injury  of  the  plaintiff,  un- 
less such  diversion  was  the  natural  and  necessary  consequence  of  the  erec- 
tion of  a  proper  bridge  across  said  river. 

IV.  That  if  in  the  erection  of  said  bridge  more  piers  were  put  in  than 
was  necessary,  or  if  they  were  placed  so  as  to  divert  or  obstruct  the  nat- 
ural current  more  than  was  necessary,  or  if  the  natural  channel  of  the 
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river  was  unnecessarily  obstructed  or  diverted  by  the  defendants'  embank- 
ments at  either  end  of  said  bridge,  the  defendants  did  not  make  a  reason- 
able and  proper  use  of  their  rights  if  thereby  the  plaintiff  had  been  in- 
jured. 

These  instructions  were  fully  and  completely  contained  in  the  charge, 
and  I  do  not  think,  if  given  particularly,  they  would  have  added  anything 
to  its  force.  The  legal  position  advanced  in  them  —  that  unnecessary  oth- 
structionB  were  unreasonable  —  could  not  have  escaped  the  jury  listening 
to  the  charge. 

The  fifth  request  was  as  follows :  — 

V.  That  if  the  defendants  unreasonably  diverted  the  natural  current 
of  the  river  upon  the  plaintiff^s  land,  and  such  diversion  was  the  proxi- 
mate or  substantial  cause  of  injury  to  the  plaintiff,  they  are  liable,  though 
other  causes  for  which  they  are  not  in  fault  may  have  contributed  to  the 
injury. 

This  request  was  clearly  objectionable,  because  it  made  no  distinction 
between  contributory  negligence  of  the  plaintiff  and  other  contributing 
causes  to  the  injury. 

The  sixth  instruction  requested  was  to  the  effect  that  if  no  damages 
were  awarded  for  the  wharf  lot  by  the  commissioners,  and  if  the  erec- 
tion of  the  defendants'  bridge  has  damaged  the  plaintiff  in  the  beneficial 
use,  occupation,  or  enjoyment  of  said  lot,  they  are  liable  in  this  action 
for  such  damage,  even  though  said  bridge  was  constructed  in  a  proper 
manner. 

The  court  instructed  the  jury  to  the  effect  that  the  award  of  damages 
by  the  commissioners  must  be  taken  to  be  conclusive,  and  that  no  action 
can  be  maintained  to  recover  further  damages.  This  instruction  is  well 
supported  by  the  following  cases :  Aldrich  v.  Cheshire  Mailroad  Co.  21 
N.  H.  359  ;  Clarke  v.  Railroad^  24  N.  H.  114  ;  Dearborn  v.  Railroad^  2A 
N.  H.  179 ;  and  is  directly  in  contradiction  to  the  foregoing  request,  which, 
therefore,  was  rightly  refused. 

For  the  reasons  above -stated  the  verdict  must  be  set  aside. 

Labd,  J.  If  the  plaintiff  had  wantonly  erected  his  wharf  where  he 
did,  with  the  intention  of  exposing  his  property  to  destruction  and  bring- 
ing damage  upon  himself,  in  order  that  by  so  doing  he  might  aggravate 
the  consequences  of  the  defendants'  wrongful  act  in  building  their  bridge 
in  an  improper  or  unsuitable  manner,  a  different  question  would  be  pre- 
sented. But  it  seems  to  me  the  charge  does  not  bear  that  construction. 
It  is  true,  the  jury  were  told  that  the  plaintiff  had  no  right  to  take 
advantage  of  the  acts  of  the  defendants  to  their  prejudice,  which,  taken 
by  itself,  looks  somewhat  in  that  direction,  although  it  is  not  perhaps 
entirely  clear  what  was  meant  by  taking  advantage  of  the  defendants' 
acts  to  their  prejudice.  But  the  difficulty  is,  the  jury  were  further  told 
that  if  the  defendants'  acts  were  wrongful,  nevertheless,  if  the  plaintiff 
would  not  have  been  injured  had  he  allowed  his  property  to  remain  as  it 
was  before  the  wrongful  acts  of  the  defendants,  the  defendants  were  not 
liable.  The  effect  of  which  was,  to  deprive  the  plaintiff  of  all  right 
to  make  a  reasonable  and  customary  use  of  his  property  in  order  to  pro- 
tect the  defendants  against  the  natural  consequences  of  their  own  illegal 
act.     He  must  so  use  his  own  as  not  to  receive  injury  from  the  miscon- 
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duct  and  wrong  of  his  neighbor.  This  is  not  only  an  inversion  of  the 
role  Sic  utere  tuo  ut  alienum  nan  loedoB^  but  it  adds  the  extraordinary 
mandate  that^you  shall  not  use  your  own  at  all,  if  by  so  doing  you  incur 
a  liability  to  be  injured  by  the  trespass  or  other  wrongful  act  of  another. 

Some  remarks  of  Beardsley,  J.,  in  Cook  v.  The  Champlain  Transporta- 
tion Co.  1  Den.  91,  100,  101,  are  so  pertinent  that  I  quote  them :  ^^  It 
would  be  a  startling  principle  indeed  that  a  building,  placed  in  an  ex- 
posed position  on  one's  own  land,  is  beyond  the  protection  of  the  law ; 
and  yet  it  comes  to  this  result  upon  the  argument  urged  in  this  case. 
A  land-owner  builds  immediately  on  the  line  of  a  railroad,  as  he  has  an 
unquestionable  right  to  do ;  it  may  be  an  act  of  great  imprudence,  but 
in  no  sense  is  it  illegal.  Is  he  remediless  if  his  house  is  set  on  fire  by 
the  sheer  negligence  of  an  engineer  in  conducting  his  engine  over  the 
railway  ?  .  •  .  •  The  owner  of  a  lot  builds  upon  it,  although  in  close  prox- 
imity to  the  shop  of  a  smith.  The  house  is  more  exposed  than  it  would 
be  at  a  greater  distance  from  the  shop :  but  is  this  to  exempt  the  smith 
from  the  obligation  of  care,  and  to  screen  him  from  the  consequences  of 
his  own  negligence?  "  Several  other  apt  illustrations  are  given,  and  the 
learned  judge  concludes :  *^  We  may  run  through  every  imaginable  va- 
riety of  position,  some  of  more  and  some  of  less  exposure  and  hazard, 
and  we  must  at  last,  I  think,  come  to  the  conclusion  that,  while  a  per- 
son confines  himself  to  a  lawful  employment  on  his  own  premises,  his 
position,  however  injudicious  and  imprudent  it  may  be,  is  not  therefore 
wrongful ;  and  that  his  want  of  due  care  and  judgment  in  its  selection 
can  never  amount  to  negligence,  so  as  thereby  to  deprive  him  of  redress 
for  wrongs  done  to  him  by  others." 

I  think  it  is  impossible  to  sustain  this  part  of  the  charge,  and  that  for 
this  reason  the  verdict  must  be  set  aside. 

The  ruling,  that  the  award  of  the  commissioners  must  be  held  to  cover 
all  damages  which  would  result  to  the  plaintiff  from  a  suitable  and  proper 
construction  of  the  railroad  across  his  lands,  was  correct. 

As  to  the  requests,  some  of  them  seem  to  be  quite  unobjectionable ; 
but  at  the  same  time,  with  the  exception  already  pointed  out,  the  charge 
appears  to  cover  the  whole  ground,  and  to  include  everything  in  the  re- 
quests that  was  germane,  or  called  for  by  the  facts  in  the  case. 

Smith,  J.  Under  the  instructions  given,  the  jury  may  have  found  that 
the  defendants  did  not  construct  their  bridge  in  a  suitable  manner,  and 
that  the  plaintiff's  wharf  was  properly  constructed.  The  instructions 
denied  to  the  plaintiff  the  right  to  make  a  lawful  use  of  his  land  except 
at  his  own  risk,  if  he  would  thereby  receive  injury  from  the  defend- 
ants' bridge,  although  improperly  constructed.  That  they  were  er- 
roneous in  this  particular  it  seems  to  me  cannot  admit  of  doubt  for 
reasons  more  fully  explained  by  my  brethren,  and  which  need  not  be 
repeated. 

If  the  defendants  properly  constructed  and  maintained  their  bridge, 
and  if  the  necessary  result  of  the  plaintiff's  constructing  his  wharf  was 
that  the  damages  which  did  happen  to  him  would  have  happened,  the 
defendants  are  not  liable,  because  it  must  be  considered  that  all  that  was 
taken  into  the  account  and  considered  in  the  original  award  of  dam- 
ages ;  and  the  instructions  on  this  part  of  the  case  were  therefore  correct. 
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The  instructions  to  the  jury  in  other  respects  were  correct,  —  just 
what  were  called  for  by  the  facts  appearing  in  the  evidence,  and  admir- 
ably calculated  to  aid  the  jury  in  gaining  a  clear  apprehension  of  the  law 
applicable  to  the  case.  They  covered  the  special  instructions  requested 
by  the  plaintiff,  so  far  as  they  were  called  for.  But  for  error  in  the  in- 
structions, as  above  explained,  the  verdict  must  be  set  ajside,  and 

A  new  trial  granted. 


SUPREME   COURT  OP  OHIO. 

(To  appear  in  29  Ohio  St) 

BAILBOAD.  —  DrjUBY  TO  STBAKGEB  BY  FAIiLINO  OF  STATION-HOUSE. — 

NEOUGENOE. 

PITTSBURG,  FT.  WAYNE  &  CHICAGO  RAILWAY  CO.  v.  BINGHAM. 

A  railroad  company  is  not  liable  for  an  injury  to  a  person  resulting  from  its  failure  to 
exercise  ordinary  skill  and  care  in  the  erection  or  maintenance  of  its  station-house, 
where,  at  the  time  of  receiving  the  injury,  such  person  was  at  such  station-house  by 
mere  permission  and  sufferance,  and  not  for  the  purpose  of  transacting  any  business 
with  the  company  or  its  agents,  or  on  any  business  connected  with  the  operation  of 
the  road. 

The  original  action  was  brought  by  the  defendant  in  error  as  the  per- 
sonal representative  of  her  deceased  husband,  Wallace  B.  Bingham, 
against  the  plaintiff  in  error,  under  the  act  requiring  compensation  to  be 
made  for  causing  death  by  a  wrongful  act,  neglect,  or  default,  passed 
March  25, 1851.     2  S.  &  C.  1139. 

The  deceased  was  at  the  plaintiff's  station-house  in  Massillon,  on 
December  5,  1870,  and  while  there  was  struck  by  a  portion  of  its  roof, 
torn  off  by  wind,  and  blown,  during  a  violent  storm,  from  the  build- 
ing, with  such  force  against  and  upon  him  as  to  cause  his  death.  The 
plaintiffs  in  error — one  the  owner  of,  and  the  other  the  lessee  operating 
the  railroad — were  charged  with  the  wrongful  act  and  neglect  alleged  tp 
have  resulted  in  the  death  of  Bingham,  consisting  in  negligence  in  the 
construction  and  maintenance  of  said  station-house;  the  plaintiff  below 
claiming  it  to  have  been  defectively  and  unskilfully  constructed,  and  main- 
tained and  used  in  an  unsafe  and  insecure  condition.  . 

Issue  was  joined  upon  the  question  of  negligence,  and  the  cause  sub- 
mitted to  a  jury.  Upon  the  trial,  evidence  was  given  which  tended  to 
show  that  the  deceased,  on  the  day,  and  at  the  time  of  receiving  the  injury 
resulting  in  death,  was  at  said  passenger  depot  or  station-house,  not  for 
the  purpose  of  transacting  any  business  vrith  the  company,  its  agents,  or 
servants,  or  with  any  one  rightfully  there,  nor  on  business  in  anywise 
connected  with  the  operation  of  the  road ;  but  being  out  of  employment 
was  there  for  pastime  or  pleasure,  or  as  a  place  of  safety  during  the  con- 
tinuance of  what  appears  to  have  been  a  violent  storm.     After  the  testi- 
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mony  was  concluded,  the  coart  instructed  the  jury,  in  substance,  that  if 
the  deceased  was  at,  in,  or  near  said  depot,  not  on  any  business,  but  ^  was 
there  by  the  tacit  permission  of,  and  without  objection  from,"  the  company 
operating  the  road,  ^^  its  agents,  or  servants,  and  there  peaceably  and  inno- 
cently, relying  upon  such  station-house  as  a  place  of  security,"  and  was 
free  &om  negligence  contributing  to  his  injury  and  consequent  death,  and 
ordinary  care  and  skill  were  not  employed  in  the  construction  and  main- 
tenance of  the  station-house,  but  from  want  of  such  care  and  skill  it  was 
defectively  and  insufficiently  constructed,  and  imnrudently  and  negligently 
maintained  and  used,  and  by  reason  thereof  the  deceased  lost  his  life,  the 
company  was  liable.  The  defendant  below  excepted  to  that  part  of  the 
charge  that  held  it  to  be  the  duty  of  the  company  to  have  exercised  due 
care  in  the  construction  and  maintenance  of  the  building,  if  the  deceased 
entered  and  was  there  by  '« mere  permission  and  without  objection ; "  and 
from  a  judgment  against  it,  carried  the  cause  to  the  district  court,  where 
the  judgment  of  the  common  pleas  was  affirmed.  A  petition  in  error  is 
now  prosecuted  here  to  reverse  both  judgments.  Only  so  much  of  what 
occurred  at  the  trial  is  stated  as  is  necessary  to  show  the  relevancy  of  the 
question  considered  and  decided. 

J,  T,  Brooks^  for  plaintiff  in  error :  The  duty  upon  the  part  of  the 
defendants  to  exercise  care  toward  the  plaintiff  depended  upon  the 
question  whether  the  plaintiff  was  in  the  exercise  of  a  legal  right  at 
the  time  of  the  injury.  And  it  made  no  difference  that  he  may  have 
been  there  by  the  nlent  permisHon  or  license  of  the  defendants.  If  he 
was  not  there  by  legal  right,  he  took  the  premises  cis  he  found  them, 
with  all  the  concomitant  perils.  Sweeny  v.  Old  Colony,  ^c.  Railroad 
Company,  10  Alien,  868,  872 ;  1  Red.  on  Railways,  474,  sec.  126,  par. 
15;  Zoebisch  v.  Tarbell,  10  Allen,  385;  Q-riffiths  v.  L.  ^  K  W.  B. 
B.  Co.  14  Law  Times  (N.  S.),  797;  S.  &  R.  on  Neg.  sec.  447  and 
notes ;  Bancroft  v.  jB.  ^  W.  B.  B.  Co,  97  Mass.  275 ;  Wharton  on 
Neg.  sec.  852 ;  Gillis  v.  Fenn.  B.  B.  Co.  8  Am.  Law  Reg.  (N.  S.)  729 
69  Penn.  St.  129 ;  22  How.  (U.  S.)  461 ;  24  lb.  307  ;  2  Curtis  C.  C.  141 
9  WaU.  146 ;  2  Har.  481 ;  3  Blatch.  C.  C.  87,  276,  517 ;  14  N.  H.  807 
S.  &  R.  on  Neg.  sees.  808-310 ;  Kay  v.  Fenn.  B.  B.  Co.  65  Penn.  St. 
269. 

W.  A.  Lynch,  for  defendant  in  error.  Did  the  court  err  in  permitting 
a  recovery  if  the  jury  found  Bingham  at  the  depot  by  the  tacit  permis- 
ion  of,  and  without  objection  from,  the  defendant,  the  Pennsylvania 
RaUroad  Company,  its  servants,  or  agents,  if  there  peaceably  and  inno- 
cently, relying  upon  such  station-house  as  a  place  of  security. 

The  whole  argument  turns  on  the  question :  Did  the  company  owe  any 
duty  to  any  one  at  the  depot,  as  supposed  by  the  proposition  above  stated  ? 
It  is  claimed  that  it  owed  to  such  a  one  no  duty,  and  therefore  negligence 
cannot  be  alleged.  I  admit  there  is,  in  such  case,  no  duty  depending  on 
contract,  or  growing  out  of  any  special  relation  or  privity  between  the 
parties ;  but  the  law  recc^nizes  many  duties  of  property-owners  indepen- 
dent of  such  relation  or  privity.  Callahan  v.  Wame,  40  Mo.  136  ;  John- 
son V.  Patterson^  14  Conn.  1 ;  Kerwhacker  v.  B.  B.  Co.  8  Ohio  St.  172 ; 
65  Penn.  St.  269 ;  Young  v.  Harvey,  16  Ind.  814 ;  44  Penn.  St.  875  ;  7 
Met.  602 ;   1  Duer,  671 ;  66  Penn.   St.  34S ;  Baker  v.  Portland,  68  • 


470  THE  AMERICAN  LAW  TIMES  REPORTS.  [October.  1877. 

Vol.  TV.]       Pittsburg,  Fort  Watvb,  akd  Chicago  R.  R.  Co.  v.  Bikoham.      [No.  10. 

Me.  199 ;  Spofford  v.  HbHon,  3  Allen,  176 ;  Welch  v.  Wesson^  6  Gray, 
505 ;  Steele  v.  Burkhardtj  104  Mass.  59  ;  Keams  v.  Lowdon^  lb.  63 ;  Hall 
V.  Corcoran^  107  Mass.  251 ;  Sutton  v.  TFant^atoxa,  29  Wis.  21. 

BoYNTON,  J.  We  find  in  the  record  of  the  present  ease  among  the 
questions  argued  but  one  deserving  consideration ;  and  that  one  may  be 
stated  as  follows : — 

^^  Is  a  railroad  company  bound  to  exercise  ordinary  care  and  skill  in  the 
erection,  structure,  or  maintenance  of  its  station-house  or  houses,  as  to 
persons  who  enter  or  are  at  the  same,  not  on  any  business  with  the  com- 
pany or  its  agents,  nor  on  any  business  connected  with  the  operation  of  its 
road;  but  are  there  without  objection  by  the  company  and  therefore 
by  its  mere  sufferance  or  permission  ?  "  We  must  give  to  this  question 
a  negative  answer.  A  careful  examination  of  the  adjudged  cases  bear- 
ing on  the  point  has  led  to  the  discovery  of  none  supporting,  much  less 
sustaining,  the  proposition  contended  for  by  the  defendant  in  error.  The 
question  in  its  legal  bearings  is  kindred  to  the  one  decided  and  settled 
in  a  class  of  cases,  of  which  JSbunsell  v.  Smithy  7  C.  B.  N.  S.  731,  is  an 
example.  In  that  case  the  plaintiff  fell  into  a  quarry  left  open  and  un- 
guarded on  the  uninclosed  waste  lands  of  the  defendant,  over  which  the 
public  were  permitted  to  travel.  In  an  action  for  the  injury,  it  was  held 
that  the  owner  was  under' no  legal  duty  or  obligation  to  fence  or  guard 
the  excavation,  unless  it  was  so  near  to  a  public  road  or  way  as  to  ren- 
der it  dangerous  to  travel  thereon.  The  court  say:  ^^The  person  so 
travelling  over  such  waste  lands  must  take  the  permission  with  its  con- 
comitant conditions,  and,  it  may  be,  perils."  That  an  owner  is  not  liable 
for  an  injury  from  pitfalls  or  excavations  to  one  who  enters  his  premises 
uninvited,  and  by  mere  license  or  permission,  is  well  sustained  by  the 
authorities.  8  Best  &  Sm.  244;  Hardcastle  v.  The  SoxUh  Yorkshire  Ry. 
Co.  4  Hurlst.  &  N.  67;  Sweeny  v.  Old  Colony  ^  Newport  R,  R.  Co.  10 
Allen,  872 ;  Knight  v.  Abert,  6  Barr,  472 ;  Roscoe's  Ev.  at  Nisi  Prius,  719. 

In  Southcote  v.  Stanly^  1  Hurlst.  &  N.  247,  L.  J.  25  Ex.  839,  a  visitor 
at  defendant's  house  was  injured  by  the  falling  of  a  glass  door,  through 
the  negligence  of  the  defendant.  It  was  held  that  the  plaintiff  having,  pro 
hae  vice^  become  an  inmate  of  the  defendant's  family,  a  rule  similar  to 
that  of  fellow-servants  applied.  In  Peirce  v.  Whitcomh^  48  Vt.  127, 
plaintiff  and  defendant  went  to  defendant's  bam,  at  night,  to  measure  up 
some  oats,  which  the  defendant  sold  to  the  plaintiff  for  the  latter's  accom- 
modation, having  none  he  wished  to  sell.  While  the  defendant  was  look- 
ing for  a  measure,  the  plaintiff,  walking  about  the  bam  in  the  dark, 
fell  through  a  hole  in  the  floor,  and  was  injured.  It  was  held  he  could 
not  recover. 

But  if  such  dangerous  place  or  pitfall  or  excavation  is  by  the  side  of  a 
public  road  or  footway,  along  or  over  which  the  public  have  the  right, 
and  are  accustomed  to  travel,  it  becomes  the  duty  of  the  owner  to  adopt 
suitable  and  reasonable  precautions  to  guard  the  public  against  injury  re- 
sulting from  the  proximity  of  such  dangerous  place  to  the  highway  thus 
rightfully  enjoyed.  Barnes  v.  Ward^  67  Eng.  C.  L.  398 ;  Firmstone  v. 
Wherley,  2  D.  &  L.  208,  Pollock,  B. ;  Corhy  v.  HilU  4  C.  B.  N.  S.  556  ; 
Hargreaves  v.  Deacon^  25  Mich.  5 ;  Young  v.  Harvey^  16  Ind.  314  ;  MuX- 
len  V.  St.  Johny  57  N.  Y.  567.     Or,  if  a  stracture  is  erected  near  the  line 
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of  another's  land,  and  falls  over  on  it  to  his  injury,  the  owner  of  the 
structure  is  liable.  SchwarU  v.  GHlmore^  46  111.  455 ;  Shearm.  &  Redf . 
on  Neg.  par.  498. 

The  principle  underlying  the  cases  above  cited  recognizes  the  right  of 
the  owner  of  real  property  to  the  exclusive  use  and  enjoyment  of  the  same 
without  liability  to  others  for  injuries  occasioned  by  its  unsafe  condition, 
where  the  person  receiving  the  injury  was  not  in  or  near  the  place  of  danger 
by  lawful  right ;  and  where  such  owner  assumed  no  responsibility  for  his 
safety  by  inviting  him  there,  without  giving  him  notice  of  the  existence 
or  imminence  of  the  peril  to  be  avoided.  In  such  cases  the  maxim,  Sic 
utere  tuo  ut  alienum  non  Icedas^  is  in  no  sense  infringed.  In  its  just  legal 
sense  it  means,  ^^So  use  your  own  property  as  not  to  injure  the  rights  of 
another. "  Where  no  right  has  been  invaded,  although  one  may  have 
injured  another,  no  liability  has  been  incurred.  Any  other  rule  would  be 
manifestly  wrong. 

Actionable  negligence  exists  only  where  the  one  whose  act  causes  or 
occasions  the  injury  owes  to  the  injured  person  a  duty,  created  either  by 
contract  or  by  operation  of  law,  which  he  has  failed  to  discharge.  In 
Burdick  v.  Cheadhy  26  Ohio  St.  393,  the  owner  of  a  store  building  had 
leased  it  to  a  tenant,  who  was  in  the  occupancy  of  the  same,  selling  goods 
therein.  Certain  shelvings  and  fixtures  not  properly  secured  fell,  and 
injured  the  plaintiff,  a  customer  of  the  tenant,  for  which  injury  the  cus- 
tomer brought  an  action  against  the  landlord.  It  was  said  by  Mcllvaine, 
J.,  that  there  was  no  privity  between  the  owner  of  the  property  and  the 

{)laintiff,  and  that  the  former  owed  no  duty  to  the  latter  which  was  vio- 
ated  by  a  careless  construction  or  fastening  of  the  fixtures ;  and  that  the 
fact  that  the  room  was  to  be  kept  open  to  the  customers  of  the  tenant  did 
not  affect  the  question. 

But  the  question  naturally  arises,  to  what  extent  does  the  right  of  a 
railroad  company  to  the  control  and  use  of  its  real  property  differ  from 
that  of  a  general  owner  of  land  not  burdened  or  incumbered  with  a  public 
charge  ?  What  restrictions  and  limitations  are  imposed  upon  the  use  and 
enjoyment  of  the  real  property  of  the  company  that  do  not  exist  in  the 
case  of  the  ownership  of  property  not  employed  for  public  purposes? 
These  questions  are  not  difficult  to  answer.  The  right  of  the  possession 
and  control  of  the  property  of  a  railroad  corporation  for  all  purposes 
contemplated  by  its  charter,  and  to  enable  it  to  accomplish  the  objects  for 
which  it  was  created,  is  indispensable  to  the  proper  discharge  of  ^e  du- 
ties it  owes  to  the  public.  By  accepting  a  grant  of  corporate  power  from 
the  state,  it  bound  itself  to  do  and  perform  certain  things  conducive  to 
the  public  welfare.  And  those  things  consist  principally  in  the  duty  to 
carry  and  transport  persons  and  property  from  one  point  on  its  road  to 
another,  under  such  reasonable  rules  and  regulations  as  it  may  prescribe 
to  itself,  or  as  may  be  prescribed  by  more  general  law.  The  obligation  to 
carry,  thus  assumed,  cannot  be  disregarded  or  rejected  at  pleasure.  It 
is  an  indispensable  condition  to  the  right  to  exercise  corporate  functions. 
The  duty  to  carry  is  correlative  to  the  existence  of  the  corporate  power 
of  the  company,  and  ceases  only  with  a  surrender  of  its  corporate  priv- 
ileges. It  is,  therefore,  a  right  thjit  the  public  have  to  enter  upon  the 
premises  of  the  company,  at  points  designed  or  designated  for  receiving 
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passengers,  and  upon  compliance  with  the  rales  governing  the  transpor- 
tation of  persons  to  be  carried  over  its  road  to  such  points  thereon  as  they 
may  desire.  The  right  of  the  public  to  enter  is  coextensive  with  the 
duty  of  the  company  to  receive  and  carry.  It,  however,  cannot  be  ex- 
tended beyond  this.  For  all  purposes  not  connected  with  the  operation 
of  its  road,  the  right  of  the  company  to  the  exclusive  use  and  enjoyment 
of  the  corporate  property  is  as  perfect  and  absolute  as  is  that  of  an  owner 
of  real  property  not  burdened  with  public  or  private  easements  or  servi- 
tudes. 

The  case  of  Nicholson^  Adminutratrix^  v.  The  Erie  Railway  (?o.*41 
N.  Y.  525,  rests  upon  this  principle.  The  company  had  left  on  a  branch 
track  four  empty  cars  and  one  IcxEuled  one.  The  brakes  to  the  four  cars 
were  not  set  or  secured,  and  they  were  started  by  a  violent  wind  and  ran 
against  the  loaded  car,  propelling  it  forward  and  causing  it  to  run  against 
and  over  the  plaintifiE's  intestate,  who  was  upon  the  track,  killing  him. 
The  place  where  the  branch  track  was  constructed  was  open  and  un- 
fenced,  and  was  customarily  used  by  the  people  in  the  vicinity  as  they 
had  occasion  to  use  it,  without  objection  by  the  company.  The  court  in- 
structed the  jury  that  it  was  the  duty  of  the  company  to  set  the  brakes, 
and  that  if  it  left  the  cars  without  doing  so,  or  otherwise  securing  them, 
it  was  a  violation  of  duty  on  its  part.  This  instruction  was  held  errone- 
ous. It  is  said  in  the  opinion  that  no  relation  existed  between  the  com- 
pany and  the  deceased  creating  any  particular  duty,  and  that  the  com- 
pany ^^  had  the  same  unqualified  right,  which  every  owner  of  property 
has,  ta  do  with  his  own  as  he  pleases,  and  keep  it  and  use  it  where  and  as 
he  pleases,  on  his  own  ground,  up  to  the  point  when  such  use  becomes  a 
nuisance. 

It  is  doubtless  true  that  a  railroad  company,  by  erecting  station-hous^ 
and  opening  them  to  the  public,  impliedly  license  all  persons  to  enter. 
But  it  is  equally  true  that  such  license  is  revocable  at  the  pleasure  of  the 
company  as  to  all  persons  who  are  not  there  on  business  connected  with 
the  road,  or  with  its  servants  or  agents.  Commonwealth  v.  Powers^  7  Met. 
596 ;  NichoUon  v.  The  Erie  Railway  Company^  supra,  582.  In  Harris 
V.  Stevens,  81  Yt.  90,  it  is  said :  ^^  The  right  to  enter  (a  depot)  and 
remain  exists  only  by  virtue  of,  and  as  incident  to,  the  right  to  go  upon 
the  train,  and  it  is  to  be  extended  so  far  only  as  is  reasonably  necessary 
to  secure  to  the  traveller  the  full  and  perfect  exercise  and  enjoyment  of 
his  right  to  be  carried  upon  the  cars."  An  implied  license  to  enter  a 
depot  creates  no  additional  duty  upon  the  part  of  the  company  as  respects 
the  safety  of  the  building  entered.  Its  only  effect  is  to  make  that  lawful, 
which,  without  it,  would  be  unlawful.  Jrood  v.  Leadbitter,  18  M.  Sr  W. 
888.  It  is  a  waiver  or  relinquishment  of  the  right  to  treat  him  who  has 
entered  as  a  trespasser. 

In  Sweeny  v.  Old  Colony  ^  Newport  Railroad  Company,  10  Allen, 
372,  the  court  say :  ^^  A  licensee,  who  enters  on  premises  by  permission 
only,  without  any  enticement,  allurement,  or  inducement  being  held  out 
to  him  by  the  owner  or  occupant,  cannot  recover  damages  for  injuries 
caused  by  obstructions  or  pitfalls.  He  goes  at  his  own  risk,  and  enjoys  the 
license  subject  to  its  concomitant  penis."  ^^  No  duty  is  imjfosed  by  law 
on  the  owner  or  occupant  to  keep  his  premises  in  a  suitable  condition  for 
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those  who  come  there  solely  for  their  own  convenience  or  pleasure,  and 
who  are  not  expressly  invited  to  enter,  or  induced  to  come  upon  them  by 
the  purpose  for  which  the  premises  are  appropriated  or  occupied."  The 
inducement  here  spoken  of  must  be  equivalent  to  an  invitation  to  enter. 
Carlton  v.  Franconia  Iron  ^  Steel  Co.  99  Mass.  216.  Mere  permission 
IB  neither  inducement,  allurement,  nor  enticement. 

The  case  of  Tobin  v.  The  P.,  S.  ^  P.  B.  R.  Co.  69  Maine,  183,  cited  by 
defendant's  counsel,  instead  of  supporting  the  defendant's  claim,  sustains 
the  opposite.  The  plaintiff  was  a  hackman,  carrying  passengers  to  the 
cars,  and  whUe  stepping  from  his  carriage  to  the  platform  was  injured  by 
a  defect  in  the  latter,  occasioned  by  a  want  of  ordinary  care  in  the  com- 
pany. A  recovery  was  sustained,  on  the  ground  that  a  ^^  hackman  carry- 
ing passengers  to  the  railroad  depot  for  transportation,  and  aiding  them 
to  alight  upon  the  platform  of  the  company,  is  as  rightfully  upon  the 
same  as  the  passengers  alighting." 

A  recovery  was  also  sustained  in  Toledo^  Wabash  ^  Western  Railway 
Co.  V.  Qrush<t  67  111.  262,  for  an  injury  to  the  defendant,  resulting  from 
stepping  accidentally  through  a  hole  in  the  platform,  carelessly  left  open, 
the  defendant  being  at  the  depot  looking  for  freight  belonging  to  his  em- 
ployer. The  case  of  GHUis  v.  Pennsylvania  Railroad  Co.  59  Penn.  St. 
129,  fully  sustains  the  position  and  claim  of  the  plaintiffs.  It  was  there 
held  that  the  platform  of  a  railroad  company,  at  its  station,  is  in  no  sense 
a  public  highway ;  that  it  is  not  dedicated  to  public  use ;  that  it  is  for  the 
accommodation  of  passengers;  but,  being  uninclosed,  persons  have  the 
privilege,  but  not  Uie  legal  right,  of  walking  over  it  for  other  purposes ; 
and  that  ^^  the  owner  is  not  liable  to  a  trespasser,  or  one  who  is  on  his 
property  by  mere  permission  or  sufferance,  for  negligence  of  himself  or 
agents."  Applying  the  principle  thus  settled  to  the  present  case,  it  leaves 
but  little  doubt  that  the  court  was  in  error  in  holding  the  company  to 
such  a  measure  of  care,  or  to  such  a  rule  of  responsibility.  In  the  cir- 
cumstance supposed  —  the  presence  of  the  deceased  at  the  depot  by  the 
mere  sufferance  or  permission  of  the  company  —  it  was  under  no  legal 
obligation  to  protect  him  from  danger,  not  known  to  exist,  although  the 
unsafe  condition  of  the  building  that  gave  rise  to  such  danger  was  a  con- 
sequence of  a  failure  to  exercise  ordinary  care,  prudence,  and  skill  in  its 
structure  or  in  its  maintenance.  Carlton  v.  Franconia  Iron  ^  Steel  Co. 
99  Mass.,  supra. 

His  presence  at  the  depot  was  uninvited,  and  the  company  did  not  owe 
to  him  the  duty  to  keep  its  station-house  in  a  safe  and  secure  condition. 
Its  n^ligence,  if  any,  was  necessarily  negligence  of  omission,  negligence 
in  having  omitted  the  exercise  of  ordinary  care  to  ascertain  the  dangerous 
character  of  the  building.  If  the  question  was  between  the  company  and 
its  employees,  whose  duty  it  was  to  occupy  the  building,  or  if  it  arose  be- 
tween the  company  and  those  who  came  to  take  passage  on  its  cars,  or  to 
accompany  a  &iend  about  to  depart,  or  to  await  the  arrival  of  one  ex- 
pected, or  to  engage  in  any  business  connected  with  the  operation  of  the 
road,  or  business  with  those  engaged  in  its  service  and  having  a  legal 
right  to  be  and  remain  there ;  or,  if  the  company  had  possessed  knowl- 
ec^e,  in  fact,  'of  the  dangerous  character  or  condition  of  the  building,  and 
gave  no  notice  thereof  to  those  it  permitted  to  enter  or  occupy,  other  coi^ 
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sideratioDS  would  arise.  It,  however,  is  not  charged  with  intentional 
wrong,  nor  with  that  gross  or  reckless  misconduct  that  is  difficult  to  dis- 
tinguish from  it,  and  therefore  is  equivalent  to  it.  All  it  could  have 
done,  when  the  storm  approached,  to  save  the  deceased  from  harm,  was 
to  see  that  he*  left  the  building,  and  thereby  escaped  the  danger.  This 
was  not  a  legal  duty.  He  was  injured  by  no  act  of  the  company,  or  its 
servants  or  agents,  occurring  at  the  time.  The  fault  was  of  past  origin, 
and  negative  in  character,  consisting  in  not  previously  overhauling  the 
building,  ascertaining  its  defects  and  weakness,  and  supplying  the  needed 
strength  and  support.  For  this  omission,  or  its  resulting  consequences,  a 
stranger  has  no  right  to  call  it  to  account. 

Judgment  of  the  district  court  and  of  the  common  pleas  reversed,  and 
cause  remanded.^ 

^  The  case  of  Pittsburg ,  Ft.  Wayne  ^  Chicago  strength  to  withstand  the  ordinary  and  com- 

HaUtvay  Co»  and  Pennsylvania  Railroad  Co.  v.  mon  storms  of  the  locality  the  defendants  were 

Brighantf  to  be  reported,  also,  in  29  Ohio  St.,  not  liable ;  that  the  defendants  were  not  bound 

was  as  follows :  —  to  foresee  and  provide  against  extraordinary 

On  the  5th  of  December,  1870,  a  violent  storms;  and  that  they  were  not  liable  unless 

storm  blew  down  part  of  the  roof  of  the  Mas-  they  had  failed  to  use  that  care  which  prudent 

sillon  station-house,   belonging  to  the    Pitts-  men  ordinarily  employ  in  such  matters, 

burg,  Ft.  Wayne,  and  Chica}>:o  Railway  Com-  These  instructions  the  court  refused  to  give 

pauy,  and  Brigham  was  seriously  injured  by  as  requested,  and  instead  thereof  gave  the  fol- 

the  falling  materials.    At  the  time  of  the  oc-  lowing :  — 

currence  the  Pennsylvania  Railroad  Companv  "Tne  defendants  were  guilty  of  negli^nce 

was  operating  the  road,  and  using  the  build-  if  they  &iled,  in  constructing  or  maintaining 

ing,  as  lessee  under  the  first-named  company,  said  station-house,  to  use  that  degree  of  care 

under  the  statute  which  makes  the  lessor  com-  which  a  man  of  ordinary  prudence  is  accns- 

pany  equally  liable  with  the  lessee  for  injuries  tomed  to  employ  in  constructing  or  maintain- 

occasioned  in  using  and  operating  the  road,  ing  a  building  for  his  own  use  for  the  same  or 

Brigham  brought  his  action  against  both  com-  like  purposes,  to  guard  against  danger  from 

panies,  charging  the  lessor  company  with  negli-  storms  of  wind,  which  might  reasonfU>ly  have 

gence  in  not  constructing  and  securing  the  been  anticipated.    If  they  used  that  care,  they 

roof  of  the  building  in  a  proper  and  substantial  were  not  negligent,  and  cannot  be  held  liable^ 

manner,  and  the  lessee  company  with  negli-  although  thev  are  corporations, 

gence  in  maintaining  and  using  it  in  its  inse-  "  And  further,  you  must  find  that  the  storm 

cure  condition.   The  negligence  was  denied  by  which  caused  the  injury  was  not  unprecedented 

both  companies,  and  the  cause  was  tried  to  a  in  that  locality,  but  was  of  such  character  that 

jury,  who  returned  a  verdict  for  the  plaintiff,  it  might  reasonably  haye  been  expected  to  oo- 

A  motion  for  a  new  trial,  on  the  grotmd  that  cur  at  that  place. 

the  verdict  was  against  the  law  and  the  evi-  '^The  defendants  were  bound   to  provide 

deuce,  was  overruled  by  the  court,  and  iudg-  against  storms  which  could  reasonably  have 

ment  was  entered  upon  the  verdict.   Thisjudg-  been  anticipated,  though  likely  to  occur  but 

roent  was  subsequently  affirmed  in  the  district  rarely. 

court,  and  the  plaintiff  in  error  sought  to  re-  "  But  defendants  were  not  bound  to  provide 

verse  the  judgments  of  both  courts.  against  a  storm  of  wind  so  extraordinary  in 

A  bill  of  exceptions,  embodying  all  the  tes-  power  that  no  experience  could  have  antici- 

timony,  forms  part  of  the  record.    From  this  pated  its  occurrence.    And  if  the  storm   in 

it  appears  that  the  roof  in  question  had  stood  question  was  of  this  character,  the  plaintiff  can- 

eighteen  years  at  the  time  of  its  fall,  and  there  not  recover." 

was  a  conflict  of  testimony  as  to  whether  it  was  This  instruction  of  the  court,  it  is  now 
constructed  on  a  proper  plan  and  properly  claimed,  was  erroneous.  There  are  also^  van- 
fastened  for  the  purpose  of  resisting  storms  —  ous  other  grounds  of  error  alleged,  but  it  is  not 
some  eight  or  ten  experts  testifying  in  the  affir-  necessary  to  state  them  as  they  were  not  passed 
mative  and  some  four  or  five  in  the  negative,  upon  by  the  court. 

There  was  also  a  conflict  of  testimony  as  to  the        Welch,  C.  J If  the  defendants,  in 

severity  of  the  storm,  as  compared  with  other  the  construction  and  maintenance  of  the  build- 
storms  which  had  previously  occurred  in  the  ing,  used  that  degree  of  care  which  men  of  or- 
locality.  dinary  prudence  are  accustomed  to  employ  in 

At  the  close  of  the  testimony  the  defendants  like  business,  they  were  not  liable.    Had  the 

requested  the  court  to  instruct  the  jury  that  if  court  stopped  with  this  proposition  there  clearly 

the  roof  of  the  station-house,  at  the  time  of  would  have  been  no  error  in  the  char^*    But 

the  accident,  was  of  sufficient  construction  and  the  court  went  farther,  and  told  the  jury  that 
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SUPREME   JUDICIAL   COURT   OP  MASSACHUSETTS. 

(To  appear  in  121  Mass.) 
CRIMINAL  LAW.  —  LARCENY.  —  CORPORATION.  —  EYIDBNCB. — PRACTICE. 

COMMONWEALTH  v.  WHITMAN. 

In  a  criminal  case,  a  witness,  who  testifies  to  tihe  doin^  of  the  act  charged  against  the 
defendant,  may  be  asked  who  the  person  was  who  did  it,  and  no  exception  ues  to  the 
admission  of  his  answer,  '*  That  maa,*'  pointing  to  the  defendant. 

On  an  indictment  for  larceny,  the  evidence  tended  to  prove  that  a  boy  was  sent  to  the 
office  of  A.  with  money  for  him;  that  he  found  B.  in  the  office,  who,  on  being  asked, 
said  he  was  not  A.,  and  that  he  was  going  to  stay  until  A.  came  in;  and  that  the  boy 
handed  the  money  to  B.,  on  his  signing  a  receipt  therefor,  which  he  did  in  the  name 
of  A.  by  C,  signing  a  false  name  instead  of  his  own.  The  defendant  asked  the  judge 
to  rule  that  **  to  constitute  larceny,  there  must  be  an  appreciative  act  of  personation, 
and  that  if  B.  said  he  was  not  A.,  there  was  no  larceny."  The  judge  gave  this  in- 
struction, with  the  addition,  **  unless  B.  held  out  some  inducement  to  the  boy  to  lead 
him  to  believe  that  he  had  the  right  to  sign  the  receipt  and  receive  the  money  for  A." 
Held,  that  the  defendant  had  no  ground  of  exception. 

On  the  trial  of  an  indictment  for  larceny,  there  was  evidence  identifying  the  prisoner  as 
the  person  who  had  committed  the  act  at  the  office  of  A.,  by  a  boy  who  was  sent  to 
that  office  with  a  receipt  for  A.  to  si^n.  On  the  receipt  was  written  **  twenty  minutes 
past  two,"  denoting  the  time  when  the  boy  started  on  his  errand.  A  witness  for  the 
government,  who  had  an  office  in  the  same  building  as  A. ,  testified  that  at  about  thir- 
teen minutes  to  two  o'clock  he  passed  the  door  of  A.'s  office  and  saw  the  prisoner 
there  alone.  Heldf  that  the  defendant  had  no  ground  of  exception  to  the  admission  of 
this  evidence;  and  that  the  government,  by  putting  the  receipt  into  the  case,  was  not 
bound  to  concede  that  the  interview  between  the  prisoner  and  the  boy  was  after  twen- 
ty-two minutes  past  two  o'clock. 

At  the  trial  of  an  mdictment  for  larceny,  it  appeared  that  a  boy  was  sent  to  an  office 
with  a  package,  and  that  a  man  in  the  office  took  the  package  and  signed  a  receipt  for 
it.  The  government  offered  in  evidence  a  receipt  for  a  watch,  admitted  to  be  signed 
by  the  defendant.  The  judge  instructed  the  jury  that  **  the  only  legitimate  use  pt  the 
watch  receipt  was  for  the  comparison  of  hands,  and  if  the  jury  believed  that  the  same 
person  wrote  the  watch  receipt  and  the  name  attached  to  the  receipt  which  the  boy 
took,  it  was  evidence  tending  to  show  that  the  man  who  was  in  the  office,  of  whom 
the  boy  testified,  was  the  defendant."  Heldf  that  the  defendant  had  no  ground  of 
exception. 

At  the  trial  of  an  indictment  for  larceny,  alleging  the  property  stolen  to  be  in  **the 
District  Telegraph  Company,  a  corporation  duly  established  by  law,"  it  appeared 
that  the  District  Telegraph  Uompany,  a  corporation  organized  under  the  general  law 
of  New  York  for  the  incorporation  of  telegraph  companies,  received  a  package  of 
money  to  deliver,  and  sent  a  boy  to  make  the  delivery.  The  government  put  in  evi- 
dence a  copy  of  the  Statutes  of  New  York,  containing  this  general  law,  and  also  an 
attested  copy  of  the  articles  of  association,  under  which  the  company  was  organized, 

the  defendants  were  bound  to  provide  against  calculated  to  mislead  the  jury.    Two  rules, 

all  storms  which  could  reasonably  have  been  apparently  in  conflict  with  each  other,  were 

anticipated,  and  by  plain  implication  told  them  laid  down  for  their  guidance,  and  it  is  impos- 

that  the  defendants  were  bound  to  provide  sible  to  know  which  they  followed.   The  general 

against  aU    storms   that  were  not  "unprece-  cuttom  of  prudent  persons  in  such  cases,  and 

aenUd**  or  that  were  of  a  kind  that  had  ever  not  the  absolute  requirements  of  the  occasion,  is 

happened  within  the  range  of  human  **expe-  the  true  standard  by  which  the  defendants 

Hence"    Taken  by  itself,  this  latter  part  of  should  be  tried.     They  were  only  bound  to 

the  charge  is  clearly  erroneous,  and  in  conflict  come  up  to  the  fair  average  of  careful  and  pm- 

with  the  rule  at  first,  and,  as  we  think,  coi>  dent  men. 

rectly  laid  down  by  the  court.    The  whole  Judgment  reversed,  and  cause  remanded. 

charge,  taken  together,  to  say  the  least,  was 
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from  the  office  of  the  secretary  of  state  of  New  York,  where  the  law  required  the 
original  to  be  deposited.  It  appeared  that  the  company  had  undertaken  to  do  business 
in  uie  city  of  Boston  under  its  New  York  organization,  by  delivering  messages,  and 
that  this  boy  was  one  of  its  messen^rs.  The  judge  instructed  the  jury  *'  Uiat  the 
court  was  not  bound  to  say  whether  the  comminy  had  or  had  not  authority  to  do  businesi 
under  its  New  York  charter  in  the  city  of  Boston;  but  that  if  the  jury  found  that  it 
was  incorporated  under  the  law  of  New  Ycxrk  as  the  District  Teleeraph  Company,  and 
attempted  to  do  business  here  under  its  organization,  and  receivea  this  money  and  un- 
dertone to  deliver  it  through  this  boy,  as  its  agent,  then  it  might  be  considered  as 
having  special  ownership  in  this  property,  which  would  be  sufficient  under  this  indict- 
ment.°*  Held,  that  the  evidence  was  rightly  admitted,  and  that  the  defendant  had  no 
ground  of  exception  to  this  instruction. 

Indictment  in  two  counts  for  larceny :  the  first  charging  the  ownership 
of  the  property  as  being  in  ^^  the  District  Telegraph  Company,  a  corpora- 
tion duly  established  by  law ; "  and  the  second,  as  being  in  George  G. 
Drew.  Trial  in  the  superior  court,  before  Putnam,  J.,  who  allowed  a  bill 
of  exceptions  in  substance  as  follows : — 

At  the  close  of  the  whole  evidence,  and  before  the  arguments  to  the 
jury,  the  attorney  for  the  commonwealth  elected  to  go  to  the  jury  upon 
the  first  count. 

The  evidence  for  the  government  tended  to  show  that  George  G.  Drew, 
a  constable  of  the  city  of  Boston,  had  an  office  in  Joy's  Building,  on  the 
second  floor  of  the  building,  at  the  head  of  the  first  flight  of  stairs  in  the 
rear ;  that  he  had  an  execution  against  one  Lowe,  for  collection,  amount- 
ing to  $40.65 ;  that  on  April  19,  1876,  the  day  named  in  the  indictment, 
Lowe  summoned  a  messenger  boy,  employed  by  the  District  Telegraph 
Company,  to  take  the  money  to  the  office  of  Drew ;  that  h^  put  the  money 
in  an  envelope  directed  to  Drew,  and  gave  it  to  the  boy,  together  with  a 
small  package  of  cigars,  the  envelope  being  put  under  the  string  whidi 
was  around  the  package ;  and  that  the  boy  started  from  the  tel^raph 
office,  with  the  envelope  and  a  receipt  for  the  money  handed  him  by  the 
cashier,  which  he  was  to  have  signed,  and  proceeded  to  the  office  of  Drew, 
in  Joy's  Building,  He  was  then  asked  by  the  attorney  for  the  govern- 
ment, "  Was  there  any  one  in  the  office  ?  '*  The  witness  answered,  "  Yes." 
He  was  then  asked,  **Who  was  it?"  The  witness  answered,  "That 
man,"  pointing  to  the  defendant.  To  these  questions  and  answers  the 
defendant  objected,  but  the  judge  admitted  them. 

The  witness  then  testified  that  he  asked  the  man  if  he  was  G.  G.  Drew; 
that  he  said,  "  No ; "  that  he  asked  him  "  when  he  would  be  in  ; "  that  he 
replied,  "  He  would  be  in  soon,  right  in ; "  that  he  asked  him  "  if  he  was 
going  to  stay  till  Drew  came  in,"  to  which  he  replied,  "  Yes ;  "  that  he 
then  laid  down  the  envelope  on  the  table,  took  out  the  receipt,  and  asked 
him  "  if  he  would  sign  it ;  "  and  that  he  signed  it  with  a  pencil,  "  G.  G. 
Drew,  by  George  Jones."  The  receipt  had  all  been  filled  in,  ready  for  the 
signature,  before  it  left  the  telegraph  office.  This  evidence  as  to  asking 
him  to  sign  the  receipt,  and  the  signing  of  it,  and  the  paper  itself,  was 
objected  to  by  the  defendant,  but  the  judge  admitted  it.  The  witness 
was  also  asked,  "  Did  the  signing  of  the  receipt  have  anything  to  do  with 
your  leaving  the  package  ?  "  This  question  was  objected  to,  but  the  judge 
admitted  it,  and  the  boy  answered,  "  Yes.  I  should  not  have  left  t£e 
package,  if  I  had  not  got  the  receipt." 
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The  government  contended  that  the  boy  had  been  induced  to  part  with 
the  package  by  reason  of  some  trick  or  artifice,  or  some  inducement  held 
out  by  the  defendant,  to  lead  the  boy  to  believe  that  he  had  the  right  to 
sign  the  receipt,  and  receive  the  padkage.  Upon  this  part  of  the  case,  the 
defendant  asked  the  judge  to  rule  as  follows:  V'  To  constitute  larceny  by 
falsely  personating  or  representing  another,  there  must  be  an  appreciative 
act  of  personation  or  representation.  If  the  man  who  was  in  Drew's  office 
when  the  boy  left  the  package  (whoever  he  was)  made  no  representation 
that  he  was  Drew,  but  distinctly  told  him  that  he  was  not  Drew,  then 
there  was  no  larceny."  The  judge  gave  this  ruling,  with  this  addition, 
^*  unless  the  man  held  out  some  inducement  to  the  boy  to  lead  him  to  be- 
lieve that  he  had  the  right  to  sign  the  receipt  and  receive  the  package  for 
Drew/'  The  judge  further,  in  charging  the  jury  on  this  part  of  the  case, 
said  that  the  jury  must  find  that  these  inducements  were  held  out  for  the 
purpose  of  obtaining  the  package,  the  party  offering  them  having  the 
guilty  purpose  at  the  time  to  convert  the  property  to  his  own  use,  and 
afterwards  did  so  convert  it,  and  also  that  the  boy  was  led  to  part  with 
the  possession  of  the  property  solely  by  reason  of  said  inducements ;  to 
which  instruction  no  exception  was  taken. 

The  boy  testified  that  when  he  left  the  office  of  the  District  Telegraph 
Company  he  took  with  him  a  written  receipt,  filled  up  except  the  signa- 
ture. The  date,  twenty  two  minutes  past  two,  on  the  receipt,  was  the 
hour  at  which  he  left  the  telegraph  office,  as  marked  by  the  cashier.  One 
Howard  testified  that  he  had  an  office  in  Joy's  Building,  No.  12 ;  that  on 
April  19,  about  quarter  to  two  o'clock,  he  left  his  office  to  go  to  Pember- 
ton  Square.  He  was  asked,  ^^  When  you  went  out  of  your  office,  did  you 
see  Whitman  ?  "  This  question  was  objected  to  by  the  defendant,  on  the 
ground  that  the  time  fixed  by  the  telegraph  company  as  the  time  when 
the  boy  left  the  office  with  the  money  was  twenty-two  ininutes  past  two. 
The  judge  admitted  the  testimony.  The  witness  stated  that  as  he  passed 
the  door  of  Drew's  office,  at  about  thirteen  minutes  to  two  o'clock,  he  saw 
the  defendant  in  Drew's  office  alone,  the  door  being  opened  as  he  passed. 
As  he  went  along  Court  Street  to  Pemberton  Square  he  saw  the  time 
by  the  Advertiser's  clock,  and  it  was  then  ten  or  eleven  minutes  to  two 
o  clock.  On  this  point  in  the  case,  the  defendant  asked  the  judge  to  rule 
as  follows  :  ^^  The  whole  of  the  receipt  must  be  taken  as  true,  so  far  as  the 
government  case  is  concerned.  The  time  named  therein  must  be  assumed 
by  the  jury  as  correct,  and  the  government  must  be  held  to  concede  that 
the  transaction  at  Drew's  office,  whoever  was  the  man  there,  was  subse- 
quent to  that  time,  twenty-two  minutes  past  two."  The  judge  declined 
to  give  this  ruling. 

The  government  offered  in  evidence  a  receipt  for  a  watch,  written  in 
ink,  signed  by  the  defendant,  which  he  admitted  to 'be  his  handwriting. 
The  government  then  proposed  to  exhibit  it  to  the  jury  for  the  purpose 
of  comparison  of  hands,  contending  that  the  same  person  who  wrote  the 
paper  writing  also  wrote  the  signature  to  the  receipt  which  was  handed  to 
the  boy.  To  the  admission  of  this  paper,  for  the  purpose  of  comparison 
of  hands,  the .  defendant  objected,  but  the  judge  admitted  it,  under  ex- 
ception. On  this  part  of  the  case  the  defendant  asked  the  judge  to  in* 
struct  the  jury  as  follows :  ^^  The  only  legitimate  use  of  the  watch  receipt, 
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in  this  case,  is  a  confirmation  of  the  testimony  of  the  boy.  If  the  jary, 
independently  of  the  receipt,  discredit  the  boy  as  to  identity,  then  the  re- 
ceipt has  no  office  in  the  case,  and  should  be  set  out  of  consideration  by 
the  jury  in  the  balance  of  the  proofs."  The  judge  gave  this  instruction, 
with  this  addition,  by  way  of  explanation  :  ^*  The  only  Intimate  use  of 
the  watch  receipt  is  for  the  comparison  of  hands  ;  and  if  the  jury  believe 
that  the  same  person  wrote  the  receipt  and  the  name  attached  to  the  re- 
ceipt which  the  boy  took,  it  is  eyidence  tending  to  show  that  the  man  who  * 
was  in  the  office,  of  whom  the  boy  testified,  was  the  defendant." 

Drew  testified  that  about  ten  minutes  to  two  o'clock  he  left  his  office  to 
go  down  cellar ;  that  he  left  no  person  there ;  that  he  was  gone  some 
three  or  four  minutes ;  that  on  his  return  he  found  nobody  there,  but 
found  a  small  package  of  cigars  lying  on  the  table,  which  were  not  there 
when  he  went  out ;  that  just  before  he  went  down  cellar,  the  defend- 
ant, whom  he  said  he  knew,  came  up-stairs,  looked  into  his  door,  caught 
his  eye  and  went  away  out  of  his  sight,  but  did  not  go  np-stairs  or 
down-stairs.  The  defendant  asked  the  judge  to  instruct  the  jury,  ^^  that 
Drew's  testimony  as  to  seeing  the  defendant  in  the  entry  was  not  in  law 
confirmative  of  the  boy  or  of  Howard,  especially  when  he  fixes  his  time  as 
earlier  than  ten  minutes  of  two  o'clock."  The  judge  gave  this  instruc- 
tion, with  this  addition :  ^^  The  only  effect  of  Drew's  testimony  on  this  point 
is  to  show  that  Whitman  was  in  the  entry  about  the  time  when,  from 
Drew's  testimony,  the  money  must  have  been  left  in  his  office ;  and  that 
this  fact  was  only  a  circumstance,  the  weight  of  which  it  was  for  the  jury 
to  determine." 

It  appeared  that  the  District  Telegraph  Company  was  organized  under 
the  general  law  of  New  York  for  the  incorporation  of  telegraph  com- 
panies. The  government  offered  in  evidence  a  printed  book,  purporting 
to  contain  the  statutes  of  the  State  of  New  York,  and  proposed  to  put  it 
in  the  case.  This  book  contained  the  general  law  above  referred  to,  tit. 
19,  §  1,  and  purported  to  be  published  under  the  authority  of  the  secre- 
tary of  state  of  New  York. 

The  defendant  objected  to  the  admission  of  the  evidence;  but  the 
judge  admitted  it.  The  government  then  offered  a  copy  of  the  articles 
of  association  under  which  the  telegraph  company  was  organized.  The 
copy  was  an  attested  copy  from  the  office  of  the  secretary  of  state  of  New 
York,  in  which  office  the  law  required  that  the  original  should  be  de- 
posited. There  was  no  evidence  by  the  witness  who  witnessed  it.  The 
defendant  objected  to  the  admission  of  this  as  evidence,  but  the  judge  ad- 
mitted it.  No  other  evidence  was  offered  in  reference  to  the  corporation, 
or  its  authority  to  act  in  this  state ;  but  it  appeared  that  it  had  under- 
taken to  do  business  in  the  city  of  Boston  under  its  New  York  organiza- 
tion by  delivering  messages  from  place  to  place  ;  and  that  this  boy  was 
one  of  their  messengers.  The  defendant  asked  the  judge  to  instruct  the 
jury  as  follows :  **  If  the  jury  find  that  the  District  Telegraph  Company 
was  chartered  in  New  York,  it  would  have  no  power  and  no  authority  to 
carry  on  business  in  this  state,  and  in  the  city  of  Boston,  until  it  had  re- 
corded a  copy  of  the  certificate  in  this  state ;  and,  not  having  authority  here 
to  do  the  business,  it  could  not  in  law  make  the  telegraph  boy  the  agent  of 
the  District  Telegraph  Company,  and  this  money  would  not  be  the  prop- 
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erty  of  that  company,  nor  would  it  be  in  its  possession  while  in  the  boy's 
hands." 

The  judge  declined  to  give  this  instruction ;  but  did  instruct  the  jury, 
^Hhat  the  court  was  not  bound  to  say  whether  the  company  had  or  had 
not  authority  to  do  business  under  its  New  Yorlc  charter,  in  the  city  of 
Boston  ;  but  that,  if  the  jury  found  that  it  was  incorporated,  under  the 
law  of  New  York,  as  the  District  Telegraph  Company,  and  attempted  to 
*  do  business  here  under  its  organization,  and  received  this  money  and  un- 
dertook to  deliver  it  through  this  boy,  as  its  agent,  then  it  might  be  con- 
sidered as  having  special  ownership  in  this  property,  which  would  be 
sufficient  under  this  indictment."  At  the  end  of  the  government's  case, 
the  defendant  moved  the  judge  to  order  a  verdict  for  the  defendant,  on 
the  count  which  alleged  the  ownership  of  the  property  to  be  in  the  Dis- 
trict Telegraph  Company,  on  the  ground  that  there  was  no  evidence  of  its 
capacity  to  own  the  property  named,  or  its  ownership  thereof  The  judge 
declined  so  to  order.  The  defendant  made  a  like  motion  as  to  the  other 
count,  on  the  ground  that  there  was  no  evidence  to  show  ownership  or 
custody  of  the  property  in  Drew,  but  the  judge  overruled  the  motion. 

The  jury  returned  a  verdict  of  guiity ;  and  the  defendant  alleged  ex- 
ceptions. 

O-,   W.  SearUy  for  the  defendant. 

O.  B.  Traiuy  Attorney  General,  for  the  Commonwealth. 

The  Couet  Overruled  the  exceptiom* 


SUPREME  COURT  OP  OHIO. 

(To  appear  in  29  Ohio  St.) 

ASSIGNMEKT    BY  ONB    HBMBEB  OF  FORMER    FIRM.  —  RATIFICATION.-^ 

ATTACHMENT,   ETC. 

HOLLAND  V.  DRAKE. 

1.  One  of  the  members  of  an  insolvent  firm  cannot,  either  before  or  after  dissolation  of 
tiie  partnership,  make  a  valid  assignment  of  all  its  effects  for  the  benefit  of  creditors, 
asainst  the  will  of  a  copartner,  or  without  his  assent  when  he  is  present  or  accessible. 

2.  where  an  assignment  Js  so  made  against  the  will  of  the  non-executing  partner,  or 
when  he  is  present  and  not  assenting,  and  he  subseqaently  ratifies  the  assignment,  the 
ratification  will  relate  back  to  the  time  of  executing  the  assignment,  and  give  it  effect 
from  that  date  ;  but  not  so  as  to  defeat  the  rights  of  third  persons,  acquired  in  good 
faith  in  the  mean  time. 

3.  Where  in  such  a  case  an  attachment  had  been  levied  upon  the  property,  between  the 
date  of  the  assignment  and  its  ratification,  and  by  agreement  between  the  attaching 
creditor,  the  assignee,  and  the  partners,  the  property  was  delivered  by  the  sheriff  to 
the  assignee,  to  b^  by  him  sold  in  place  of  the  sheriff,  and  the  proceeds  to  stand  in 
place  of  the  property,  and  be  applied  to  the  attaching  creditor's  judgment  when  ob- 
tained, if  the  court  should  hold  the  attachment  good;  in  an  action  by  the  attaching 
creditor  against  the  assignee  and  the  partners,  to  nave  the  proceeds  of  the  property  so 
applied  :  Held^  that  the  defendants  were  estopped  from  setting  up  as  a  defence  that 
the  lien  of  the  attachment  was  lost  by  delivery  of  the  property  to  the  assignee  under 
said  agreement. 

4.  In  such  action  it  was  not  necessary  to  make  the  partnership  crediton  parties  de* 
fendant.  ^ 
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Tbacy  and  McKay  were  partners  in  the  ^^  grain  and  feed  business,"  m 
the  city  of  Cleveland,  Ttb^j  being  the  active  and  managing  member. 
On  the  13th  of  December,  1867,  the  firm  then  being  insolvent,  McKay 
caused  a  notice  of  the  dissolution  of  the  partnership  to  be  published  in 
the  city  papers ;  and  afterward,  on  the  20th  of  the  same  month,  he  ex- 
ecuted to  J.  M.  Drake,  and  filed  in  the  probate  court,  a  general  assign- 
ment of  the  property  and  effects  of  the  company,  for  the  benefit  of  all 
its  creditors.  On  the  last  named  day,  but  subsequently  to  the  execution 
and  filing  of  the  assignment,  Holland  and  Pettitt  caused  part  of  the  prop- 
erty so  assigned  to  be  seized  upon  an  attachment  issued  in  an  action 
which  they  had  lately  brought  against  the  firm,  and  in  which  they  af- 
terward recovered  judgment.  Prior  to  the  execution  of  the  assignment 
Drake  had  consented  to  act  as  such  assignee,  but  the  assignment  was  not 
in  fact  delivered  to  him,  or  he  made  aware  of  its  existence,  until  some 
days  after  the  levy  of  the  attachment ;  but,  when  notified  thereof,  he  a«y- 
cepted  the  same,  and  qualified  as  such  trustee.  At  the  time  McKay  ex- 
ecuted the  assignment,  his  copartner,  Tracy,  was  in  the  city,  but  was  not 
consulted,  and  when  informed  bv  McKay  of  its  execution,  refused  to 
assent,  and  he  did  not  assent  until  some  time  after  the  levy  of  the  attach- 
ment. By  mutual  agreement  between  the  parties  interested,  Holland  and 
Pettitt,  Drake  and  McKay,  the  attached  property  was  then  delivered  by 
the  sheriff  to  Drake,  as  assignee,  ^^  to  be  sold  by  him  instead  of  the  sher- 
iff," and  the  proceeds  to  ^^  stand  in  place  of  the  property  and  be  applied 
in'payment  of  Pettitt  and  Holland's^dgment,  in^caSe  Se  court  ffould 
hold  the  attachment  a  good  lien.*' 

The  assignee  sold  the  property  in  pursuance  of  this  agreement,  and 
brought  the  money  into  the  probate  court,  and  Holland  and  Pettitt  filed 
their  petition  therein  against  Drake,  McKay,  and  Tracy,  asking  to  have 
the  money  adjudged  and  paid  to  them,  in  preference  of  the  other  credit- 
ors. On  hearing  of  this  petition  it  was  dismissed,  the  probate  court 
holding  that  the  assignment  had  precedence  of  the  attachment,  and  that 
the  fund  should  be  distributed  pro  rata  among  all  the  creditors.  On 
proceedings  in  error  this  judgment  was  affirmed  in  the  common  pleas,  and 
Holland  and  Pettitt  having  filed  a  petition  in  error  in  the  district  court 
to  reverse  the  judgment  of  affirmance,  the  case  was  reserved  for  decision 
here. 

£step  ^  Burhe^  for  plaintiff  in  error.  The  important  question  in  this 
case  is  whether  one  partner,  against  the  refusal  of  his  copartner  to  join 
therein,  can  make  a  valid  assignment  of  the  partnership  assets,  to  a 
trustee  of  his  own  selection  ? 

We  maintain  he  cannot,  and  refer  to  the  following  authorities :  Burrill 
on  Assignments,  43-65,  inclusive ;  Harrison  v.  Sterry^  5  Cranch,  289  ; 
Pearpont  t.  Graham^  4  Wash.  C.  C.  232 ;  Deckert  v.  Gilbert^  4  Watts  & 
Serg.  454 ;  Kirby  v.  Ingersoll^  1  Harrington,  172 ;  Hughes  v.  Ellison^  5 
Mo.  463 ;  Drake  v.  Rogers,  6  Mo.  317  ;  Dana  v.  ImU,  17  Vt.  390 ;  Bern- 
ing  V.  Colt,  8  Sandf.  284 ;  2  lb.  292 ;  Hayes  v.  Heyer,  2  lb.  284,  298  ; 
Kemp  V.  Darnley,  Duer,  1 ;  Fisher  v.  Murray,  1  E.  D.  Smith,  341. 

Mwell  ^  Marvin,  for  Drake.  The  only  objection  that  can  be  raised 
to  said  assignment  is  that  it  is  a  fraud  on  the  rights  of  the  partners,  in- 
asmuch as  it  destroys  the  partnership.     If  this  is  a  wrong,  it  certainly 
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does  not  injure  the  creditors,  and  neither  of  the  partners  make  any  com- 
plaint. The  partner  who  was  not  consulted  is  the  only  person  who  has  a 
right  to  complain.     No  one  else  can,  for  he  alone  was  injured. 

The  court  will  sustain  an  assignment  made  by  one  partner  for  the  ben* 
efit  of  all  the  creditors.     Burrill  on  Assignments,  42-44,  51. 

No  one  but  an  absent  partner  can  question  the  Talidity  of  an  assign- 
ment executed  by  his  copartner.  It  is  not  void  **  per  ««,"  but  only  void- 
able at  the  election  of  the  absent  partner.  4  Washington  C.  C.  232 ; 
Sheldon  v.  Smith,  28  Barb.  598  ;  4  N.  Y.  Digest,  191,  ail.  As  to  a  sub- 
sequent ratification,  see  6  Hill,  107 ;  Story  on  Assign,  sees.  239-244. 

Admitting  that  one  partner  cannot,  in  law,  make  such  an  assignment, 
yet  he  might,  in  view  of  the  fact  that  the  firm  was  insolvent,  file  his  bill 
m  equity,  asking  that  the  firm  property  might  be  sold  for  the  benefit  of 
all  the  creditors.  And  if  he  has  done  what  a  court  of  equity  would  have 
done,  then  the  court  will  sustain  the  act. 

Prentiss,  Baldmn  ^  Ford,  for  defendants  in  error :  I.  This  case,  so 
far  as  the  power  of  one  partner,  McKay,  is  concerned,  to  make  a  general 
assignment  of  all  the  personal  property  of  a  firm  consisting  of  two  part- 
nerS)  does  not  raise  the  abstract  question  of  such  a  power  in  Ohio,  under 
our  law  forbidding  preferences,  and  making  a  ratable  and  equal  distribu- 
tion ;  but  if  it  did,  there  is  very  much  to  be  said  in  favor  of  such  a  power. 
But  this  case  stands  upon  the  following  circumstances,  differing  it  from 
the  mere  abstract  question :  — 

1.  The  firm  was  insolvent. 

2.  An  attachment  had  been  got  out,  of  course,  for  fraud,  and  that  of 
Tracy,  the  partner  who,  it  is  claimed,  did  not  join  in  the  assignment. 

3.  Tracy  was  applied  to  to  join,  and  assented,  but  then  expressed  a 
wish  to  see  his  counsel  about  it,  and  after  doing  so  declined,  and  subse- 
quently deliberately  assented  s^ain.  He  never  objected  to  it,  and  his 
subsequent  express  ratification  of  it  made  it  good  from  the  beginning. 

II.  Was  it  a  lien  or  incumbrance  plaintiffs  in  error  had  after  the  sheiv 
iff  gave  up  the  property  ?  The  attachment  was  gone ;  if  plaintiffs  had 
anything,  it  was  an  equity,  bo  that  a  <K)urt  of  chancery  could  have  en- 
forced their  remedy,  and  that  court  only ;  and  the  probate  court  could 
not,  —  the  expression  lien  or  incumbrance  referring  to  some  plain  leffcU 
right. 

It  seems  plaintiffs  are  willing  to  recognize  the  assignee,  as  such,  under 
this  assignment,  and  place  the  attached  property  in  his  hands,  giving  up 
the  attachment ;  but  they  say  they  have  an  agreement  from  him  that  he 
will  not  do  his  duty,  and  administer  the  assignment  as  the  law  requires 
him  to  do,  but  do  so  for  their  exclusive  benefit.  No  court  of  equity  would 
admit  this  as  a  good  title  for  relief.  Again,  when  the  motion  to  dissolve 
the  second  attachment  was  declared  for  plaintiffs,  they  had  no  subsisting 
attachment,  for  it  was  already  dissolved  by  their  own  act  of  giving  up 
the  property,  and  the  refusal  of  the  court  to  dissolve  it,  on  the  ground 
that  Tracy  was  guilty  of  no  fraud,  would  not  give  vitality  to  it.  And 
now  plaintiffs  call  on  the  probate  court  to  require  the  assignee  to  violate 
his  duty  as  such,  —  go  on  and  sell  the  attached  property  after  the  sheriff 
has  surrendered  it,  and  account  to  them  for  the  whole  of  it,  because  he 
has  promised  to  do  so.    Why  did  not  they  have  the  sheriff  hold  on  to  it 
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if  they  had  a  good  title  ?  Why  did  they  seek  to  entrap  the  assignee  into 
an  agreement  contrary  to  his  duty,  and  use  him  as  their  mere  instru- 
ment ?  The  contract  and  promise  were  void  against  public  policy,  and 
against  the  spirit  of  the  statute,  and  against  the  rights  of  the  rest  of  the 
creditors.  And  there  was  no  lien  or  incumbrance,  and  no  remedy,  unless 
to  go  into  a  court  of  equity  and  move  there.  Hyde  v.  0ld9^  12  Ohio, 
691 ;  Story  on  Part.  822,  327,  328 ;  Hitchcock  y.  St.  John,  1  Hoffm.  511 ; 
1  Hardy,  87 ;  Burrill  on  Assign.  51, 306,  840 ;  Sheldon  v.  Smithy  28  Barb. 
698  ;  RobifiBon  v.  Gregory^  29  Barb.  660. 

Welch,  C.  J.  The  important  question  in  the  case  is,  whether  one 
member  of  an  insolvent  firm,  either  before  or  after  dissolution  of  the  part^ 
nership,  can  make  a  valid  assignment  of  all  its  effects  for  the  benefit  of 
creditors  against  the  will  of  a  copartner,  or  without  procuring  his  assent 
when  present  or  accessible.  Until  this  question  is  decided  in  the  negsr 
tive,  it  is  unnecessary  to  consider  the  questions  whether  this  firm  was 
dissolved  by  the  published  notice,  and  if  so,  whether  such  dissolution  had 
the  effect  to  lessen  or  take  away  the  power  to  assign.  The  important 
question  is,  did  the  power  ever  exist  ? 

The  authorities  and  decisions  on  this  subject  are  quite  numerous,  and 
are  far  from  being  uniform.  It  is  deemed  unnecessary  here  to  attempt  a 
review  of  them,  or  to  enter  into  or  repeat  the  reasoning  pro  and  can  on 
which  they  assume  to  stand.  The  leading  cases  will  be  found  enumerated 
and  referred  to  in  Parsons  on  Partnership,  165  (notes  Z,  ?»,  n,  o),  and 
Story  on  Partnership,  sec.  101,  note  2.  We  have  examined  these  cases 
with  much  care  and  consideration,  and  think  the  weight  of  authority,  as 
well  as  the  better  reasoning,  is  with  those  who  deny  the  validity  of  such 
an  assignment.  The  power  to  make  it  is  not  within  the  contemplation 
of  an  ordinary  partnership  contract.  It  is  not  a  power  to  act  as  (igent  of 
the  company  in  carrying  on  its  business  and  paying  its  debts,  but  a  power 
to  appoint  an  agent  and  to  clothe  him  with  all  uie  powers  of  the  part- 
ners. If  the  power  exists  where  there  are  only  two  partners,  as  in  the 
present  case,  it  must  also  be  conceded  where  there  are  many.  It  is  easy 
to  see  that  in  many  such  cases  it  might  be  exercised  to  the  great  injury 
and  annoyance  of  the  non-consenting  members  of  the  firm.  It  is  often 
the  case,  especially  in  times  of  financial  depression,  that  a  firm,  if  forced 
into  liquidation,  and  their  effects  sold  under  the  hammer,  would  prove  in- 
solvent, whereas  if  suffered  to  struggle  on  they  would  become  solvent  and 
successful.  In  such  cases  a  single  member,  without  the  concurrence  of 
the  creditors,  could,  by  the  exercise  of  the  power  in  question,  bring  it  to 
an  end,  and  place  all  its  interests  in  the  hands  of  a  trustee  of  his  own 
selecting;  or,  by  threatening  to  exercise  the  power,  he  could  compel  his 
copartners  to  submit  to  unjust  terms  of  forbearance.  True,  he  might,  in 
the  absence  of  such  a  power,  where  the  terms  of  the  partnership  did  not 
forbid  it,  by  a  proceeding  in  equity  dissolve  the  firm  and  place  its  assets 
in  the  hands  of  a  receiver.  But  in  that  case  the  receiver  would  be  chosen 
and  appointed  by  the  court,  and  not  by  the  partner,  and  the  other  mem- 
bers of  the  firm  would  be  consulted  and  heard.  We  think  the  safer  and 
juster  rule  is  to  require  the  assent  of  all  the  partners,  either  actually 
given  or  to  be  fairly  implied  from  the  situation  of  the  parties,  or  from  the 
manner  of  conducting  the  business  of  the  firm. 
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But  it  is  claimed  that  the  assignment  took  effect  from  the  date  of  its 
execution  by  McKay,  because  its  subsequent  approval  by  Tracy  related 
back  and  took  effect  from  the  date  of  its  execution,  which  was  prior  to 
the  attachment.  As  between  the  partners,  and  as  between  them  and 
third  persons  who  acquired  no  new  rights  in  the  mean  time,  this  is  un- 
doubtedly true.  Such  is  the  well  settled  law  in  all  cases  of  volunteer 
agencies.  It  is  equally  well  settled,  however,  that  it  cannot  have  effect 
so  as  to  defeat  the  rights  of  third  persons  bond  fide  acquired  in  the  mean 
time.     A  contrary  rule  of  law  would  be  calculated  to  work  manifest  in- 

i*u8tice.  Take  the  present  case  for  an  example.  Holland  and  Pettitt 
evied  their  attachment  while  the  assignment  remained  in  abeyance.  It 
might  never  be  confirmed  by  Tracy.  With  him  alone  rested  the  power 
to  give  it  effect  or  to  defeat  it.  If  Holland  and  Pettitt  dismissed  their 
attachment,  Tracy  might  fail  to  affirm  the  assignment,  and  they  would 
lose  their  lien  if  they  persisted  in  their  attachment  proceedings.  Tracy 
might  affirm  the  assignment,  and  they  would  be  left  to  pay  their  costs. 
They  would  thus  be  placed  completely  within  Tracy's  power,  and  their 
rights  be  made  to  depend  on  his  will  or  caprice.  Such  is  not  the  law. 
The  assignment  took  effect  from  the  date  of  its  execution,  but  not  so  as 
to  affect  the  rights  acquired  by  the  intervening  attachment.  The  ques- 
tion, therefore,  whether  the  assignment  is  to  be  regarded  as  taking  effect 
from  the  time  when  it  was  delivered  to  the  probate  court,  or  from  the 
time  of  its  actual  acceptance  by  the  assignee,  becomes  immaterial.  It 
is  enough  that  the  attachment  was  levi^  before  the  confirmation  by 
Tracy. 

It  is  also  claimed  that  the  lien  of  the  attachment  was  lost  by  the  agree- 
ment under  which  the  property  was  delivered  to  the  assignee  by  the  sheriff. 
We  are  ct  opinion  that  ^e  parties  are  estopped  by  their  agreement  from 
setting  up  any  such  defence.  The  property  was  given  into  the  hands  of  the 
assignee  on  the  faith  of  the  agreement.  But  for  the  agreement  it  would 
have  been  retained  and  sold  by  the  sheriff.  To  allow  this  defence  would 
be  to  aid  the  defendants  in  practising  a  fraud  upon  the  plaintiffs. 

A  further  claim  made  by  the  defendants  in  error  is  that  the  proper  par- 
ties were  not  before  the  court ;  that  the  creditors  of  the  firm,  as  well  as 
the  assignee,  should  have  been  made  parties  defendant.  We  think  other- 
wise. The  assignee,  like  an  executor  or  administrator,  is  an  officer  rec- 
ognized by  the  law,  and  whose  duties  and  qualifications  are  regulated  by 
law,  and  he  fully  represents  the  creditors  in  such  cases. 

The  judgment  of  the  common  pleas  and  probate  courts  must  be  re- 
versed, and  the  cause  remanded  to  the  probate  court  for  further  pro- 
ceedings. 
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COURT   OF  APPEALS  OF  MARYLAND. 

(To  appear  in  46  Md.) 

EBBOB    IN    8ENTSNCB. — POWEB    OF    APPELLATE    COUBT.  —  TWICE     IN 

JEOPABDT. 

Mcdonald  v.  the  state. 

Where  a  sentence  not  authorised  by  law  has  been  fanposed  upon  a  prisoner,  die  coart 
of  appeals  can  only  reverse  the  judgment;  it  has  no  power  to  impose  the  proper  sen- 
tence, or  to  remand  the  case  to  the  court  of  original  jurisdiction  for  that  purpose. 

Where  the  accused  was  illegally  sentenced  and  jud^ent  reversed  on  this  ground  by 
the  appellate  court ;  held,  that  the  accused  could  not  be  again  tried  for  the  same 
offence.* 

Appeal  from  the  criminal  court  for  Baltimore  city. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Bowie,  Stewart,  Miller,  and  Alvey,  JJ.,  on 
the  part  of  the  appellant,  and  submitted  on  brief  on  the  part  of  the  state* 

John  P.  Poe^  for  the  appellant. 

The  Attorney  General,  Ghwinn^  contra. 

MiLLEB,  J.,  delivered  the  opinion  of  the  court.  The  plfuntiff  in  error 
was  indicted  for  murder,  and  6n  his  trial  was  found  guilty  of  manslaughter 
and  not  guilty  of  murder.  Upon  this  verdict  the  criminal  court  of  Balti* 
more  city,  in  which  he  was  tried,  pronounced  judgment,  sentencing  him 
to  ^^five  yearti"  imprisonment  in  the  jail  of  Baltimore  city,"  and  this  judg- 
ment is  brought  before  us  for  review  by  writ  of  error. 

The  punishment  prescribed  by  law  (Act  of  1864,  ch.  89)  for  the  crime 
of  manslaughter  is  confinement  in  the  penitentiary  for  not  more  than  ten 
years,  or  in  the  discretion  of  the  court  a  fine  of  not  more  than  five  hun- 
dred dollai's,  or  imprisonment  in  jail  for  not  more  than  two  peart^  or  both 
fine  and  imprisonment  in  jail.  The  attorney  general  admits  that  through 
inadvertence  a  sentence  was  imposed  on  the  prisoner  which  the  law  does 
not  authorize,  and  concedes  upon  the  authority  of  Watkins  v.  The  State^ 
14  Md.  412,  this  judgment  must  be  reversed.  That  is  undoubtedly  so, 
and  the  only  other  question  we  can  now  decide  is,  whether  upon  such 
reversal  this  court  has  the  power  to  impose  the  proper  sentence  or  to 
remand  the  case  to  the  court  of  original  jurisdiction  for  that  purpose.  In 
the  absence  of  legislation  conferring  that  authority  upon  this  court,  it  is 
clear  it  has  no  power  to  do  either  of  these  things.  In  Watkins  v.  The 
State^  where  the  judgment  was  reversed  for  a  similar  defect,  the  court 
say :  "  The  effect  of  the  reversal  for  error  in  the  judgment  itself  is  properly 
stated  by  the  counsel  for  the  plaintiff  in  error  in  his  argument.  It  defeats 
all  former  proceedings  in  the  cause.  This  will  abundantly  appear  by  ref- 
erence to  the  following  authorites  cited  by  him  on  this  point :  1  Chitty's 
Cr.  Law,  755 ;  4  Blackstone's  Com.  393 ;  Hawkins,  book  2,  ch.  50,  sec. 
19."     In  addition  to  these  authorities  we  refer  to  several  more  recent  de- 

^  The  decision  announced  in  the  second  paragraph  of  the  syllabas  was  made  by  the  trial  court 
Editor. 
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cisions  of  the  English  and  Irish  courts  upon  the  subject,  viz. :  JRex  v.  J^Z/is, 
5  Barn«  &  Cress.  895 ;  King  v.  Bourne^  7  Adol.  &  Ellis,  58  ;  Silver 6ide% .. 
Y.  The  Queen^  2  Gale  &  Davison,  617)  and  Solland  v.  The  Queen^  2 
Jebb  &  Symes,  857.  In  each  of  these,  and  especially  in  the  first  two,  it 
was,  upon  full  review  of  all  previous  decisions,  denied  that  a. court  of 
error  had  any  power  in  a  case  like  this*  either  to  renumd  the  record  to  the 
court  below  for  the  proper  judgment,  or  itself  to  pronounce  such  judgment 
as  the  law  authorized;  and  Itex  v«  Kenworthy^  1  Barn.  &  Cress.  711, 
which  was  cited  in  suppoi*t  of  the  power  to  remand,  is  there  shown  to  be  a 
case  in  which  no  judgment  had  in  fact  been  given,  and  it  was  therefore 
remitted  back  to  the  sessions  in  order  that  a  judgment  might  be  rendered. 
In  this  country,  also,  the  decisions,  wherever  the  question  has  arisen,  are 
almost  uniform  and  to  the  same  effect.  It  was  so  decided  in  several  cases 
by  the  supreme  court  of  Massachusetts,,  and  we  need  refer  only  to  Chriu- 
tian  V.  The  Commonwealth^  5  Met.  530.  After  these  decisions  the  legisla- 
ture of  that  state  provided  by  statute,  that  ^^  whenever  a  final  judgment 
in  any  criminal  case  shall  be  reversed  by  the  supreme  judicial  court,  upon 
a  writ  of  error,  on  account  of  error  in  the  sentence,  the  court,  may  render 
'such  judgment  therein  as  should  have  been  rendered,  or  may  remand  the 
case  ior  that  pui^pose  to  the  court  before  whom  the  conviction  was  had,'* 
and  the  supreme  court  of  that  state  has  since  acted  under  that  statute. 
Jacquins  v.  The  Commonwealth^  9  Cuslv  279. 

In  New  York  there  is  a  series  of  cases  in  the  inferior  courts  to  the  like 
effect,  and  in  Ratzky  v.  The  People^  29  New  York,  124,  the  court  of 
appeals  of  that  state  held  it  to  be  well  settled  law,  that  but  for  the 
auth(»rity  conferred  upon  that  court  by  the  statute  of  1868,  it  would  have. 
BO  power,  upon  reversal  of  the  judgment  of  the  supreme  court  in  that  case 
for  error  in  the  judgment  itself,  either  to  pronounce  the  appropriate  judg- 
ment, or  remit  the  record  to  the  oyer  and  terminer,  to  give  such  judgment. 
The  statute  referred  to  declared  in  effect,  that  the  appellate  court  shall 
have  power  upon  any  writ  of  error,  when  it  shall  appear  that  the  convic- 
tion has  been  legal  and  regular,  to  remit  the  record  to  the  court  in  which 
such  conviction  was  had,  to  pass  such  sentence  thereon  as  the  appellate 
court  shall  direct.  There  are  also  numerous  cases  in  other  states  where 
the  same  question  has  been  incidentally  decided  in  the  same  way. 

In  Ex  parte  Lange^  18  Walhuse,  168,  the  judges  of  the  supreme  court  of 
the  United  States,  though  differing  upon  other  points,  agree  in  the  prop- 
osition, that  apart  from  authority  conferred  by  the  legislature,  appellate 
tribunals  have  only  the  power  of  reversal  where  in  criminal  cases  the 
judgments  are  entire  and  not  such  as  the  law  authorizes  to  be  imposed, 
and  all  the  cases  on  the  subject  are  collected  and  referred  to  in  the  dissent- 
ing opinion  of  Mr,  Justice  Clifford  in  that  case. 

We  have  been  able  to  find  but  two  cases  which  are  in  even  seeming 
conflict  with  the  great  weight  and  current  of  judicial  precedent  and  au- 
thority on  this  question. 

One  of  these  is  the  case  of  Kelly  v.  The  State^  3  Sm.  &  Mar.  518,  de- 
cided by  the  high  court  of  errors  and  appeals  in  Mississippi,  in  1844. 
There  the  judgment  was  reversed  for  two  reasons :  1st,  because  it  did  not 
appear  in  the  record  that  the  prisoners  were  personally  in  court  at  the 
time  of  pronouncing  the  sentence  i  and  2d,  because  the  sentence  did  not 
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set  forth  the  time  from  which  the  imprisonment  was  to  date.  For  these 
two  errors,  say  the  court,  ^^  the  judgment  of  the  court  below  is  reversed 
without  disturbing  the  verdict,  and  the  cause  remanded  with  directions  to 
the  court  below  to  pronounce  its  judgment  in  accordance  herewith,  hav- 
ing first  duly  inquired  of  the  defendants  whether  they  have  anything  fur- 
ther to  urge  why  its  judgment  should  not  then  be  pronounced."  No 
question  was  made  in  argument,  and  no  authority  is  referred  to  by  the 
court,  in  support  of  the  power  to  remand  thus  exercised,  and  this  has  led 
us  to  examine  the  statutes  of  that  state  as  to  the  powers  conferred  on  its 
appellate  court  at  that  time.  As  expected,  we  find  (Hutchinson's  Code, 
927)  that  that  court  was  clothed  with  very  full  authority  in  such  cases. 
They  had  power,  upon  the  reversal  of  any  judgment  or  tentenee^  to  render 
such  judgment  or  pass  such  sentence  as  the  court  below  should  have  ren- 
dered or  passed ;  and  the  power  to  remand  in  criminal  as  well  as  in  civil 
cases,  where  there  is  anything  uncertain  in  the  judgment  or  sentence,  is 
also  given  in  very  broad  and  general  terms.  We  think,  therefore  the 
court  in  this  case  rested  their  action  not  upon  the  supposed  possession  of 
any  inherent  or  common  law  powers  to  that  end,  but  upon  statutory  au-. 
thority  well  understood  and  recognized  in  that  state. 

The  other  case  is  that  of  Beale  v.  The  Commonwealth,  1  Casey,  11,  de- 
cided by  the  supreme  court  of  Pennsylvania,  in  which  the  opinion  was 
delivered  by  C.  J.  Lewis,  from  which  Woodward,  J.,  dissented.  To  un- 
derstand what  weight  as  authority  justly  attaches  to  this  case,  we  must 
first  look  to  the  antecedent  decisions  and  legislation  on  this  subject  in  that 
state.  It  appears  that  in  the  course  of  the  argument  in  Drew  v.  2%« 
Commonwealth,  1  Whart.  279,  which  took  place  in  1835,  Rogers,  J.,  re- 
ferred to  a  recent  case  in  which  he  said  the  supreme  court  had  decided 
that  where  the  indictment  was  good,  and  the  trial  good,  that  court  would 
do  what  the  court  below  would  do  after  a  new  conviction,  viz.,  sentence 
the  party  de  novo  and  aright.  In  the  following  year,  1886,  the  legisla- 
ture gave  express  power  to  the  court,  ^^  to  examine  and  correct  any  and 
all  manner  of  errors  of  the  justices,  magistrates,  and  courts  of  the  com- 
monwealth, in  the  process,  proceedings,  judgments  and  decrees,  as  well  in 
criminal  as  in  civil  pleas  or  proceedings,  and  thereupon  to  reverse,  modify, 
or  affirm  such  judgments  and  decrees  or  proceedings  as  the  law  shall 
direct."  After  this  came  the  case  of  Daniels  v.  The  Commonwealth,  7 
Barr,  371,  in  which  the  opinion  was  delivered  by  Rogers,  J.  In  that 
case  this  statute  is  set  out,  and  the  court  say  that  by  it,  **  in  addition  to 
the  power  to  reverse  or  affirm  heretofore  given,  we  have  authority  to 
modify  the  judgment ;  that  is,  to  change  its  form,  vary  or  qualify  it,  and 
this  as  well  in  criminal  as  in  civil  cases.  It  would  certainly  be  better  if 
the  court  had  power  also  to  remit  the  record,  but  as  this  is  not  given  by 
the  Act  of  1836,  we  must  examine  the  sentence  and  do  right  and  justice 
according  to  circumstances ; "  and  accordingly,  acting  under  the  statute,  the 
court  struck  out  the  words  "  hard  labor  "  from  the  sentence  and  affirmed 
it  in  other  respects.  It  appears  to  us  the  court  in  that  case  clearly  de- 
cided they  had  no  power  to  remand  the  record,  and  that  their  only  power 
to  modify  the  sentence  was  derived  from  the  statute.  Then  comes  the 
case  referred  to  of  Beale  v.  The  Commonwealth,  in  which  C.  J.  Lewis 
says :  "  The  doubts  which  formerly  existed  respecting  the  power  of  the 
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supreme  courfe  upon  reversing  a  judgment  in  a  criminal  case  are  entirely 
dissipated.  We  have  authorities  to  show  that  the  supreme  court,  on  re- 
versal of  a  judgment  in  a  criminal  case  for  error  in  the  sentence,  has 
power  to  pass  such  sentence  as  the  court  below  ought  to  have  passed.*' 
For  this  position  Drew  v.  The  Commonwealth^  and  DanieU  v.  The  Common- 
fvealtht  are  first  cite4|  What  these  cases,  and  especially  the  latter,  de- 
cide, respecting  this  power  and  whence  it  was  derived  has  been  stated. 
Two  other  cases,  Commonwealth  v.  Ellis^  11  Mass.  465,  and  Kane  v.  The 
People^  8  Wend.  211,  are  also  added  in  the  same  citation.  These  we 
have  examined,  but  are  unable  to  perceive  that  they  have  any  bearing 
upon  the  proposition  stated.  We  have  fully  shown  what  the  Massachu- 
setts and  New  York  decisions  on  the  question  under  consideration  actually 
are,  and  as  respects  them  there  can,  we  think,  be  no  doubt.  He  then  says, 
*^  it  has  also  the  power  to  award  a  procedendo  in  a  criminal  case."  For 
this  Rex  v.  Kenworthy^  1  B.  &  C.  711,  is  cited,  and  that  case,  the  subse- 
quent English  decisions  have  declared,  was  one  in  which  no  judgment  was 
rendered  in  the  court  of  original  jurisdiction.  That  case  is  therefore  no 
authority  for  the  position  that  a  procedendo  can  be  ordered  after  a  rever- 
sal of  a  judgment  in  a  criminal  case  for  error  in  the  sentence  itself.  He 
then  adds  ^^  and  it  may,  in  its  discretion,  remit  the  record  with  orders  to 
proceed  on  the  indictment  after  the  reversal  of  an  erroneous  judgment." 
For  this  Commonwealth  v.  MKisson^  8  Serg.  &  R.  422,  and  Commonwecdth 
Y.  Churchy  1  Barr,  110,  are  cited.  These  were  cases  brought  up  by  the 
state  from  judgments  quashing  the  indictments,  and  the  court  reversed 
the  quiishing  orders,  sustained  the  indictments,  and  remanded  the  cases,  to 
the  end  that  the  parties  might  be  tried  under  them.  There  the  parties 
had  never  been  tried,  and  no  judgments  had  ever  been  pronounced  against 
them.  If  nothing  more  was  meant  to  be  asserted  by  the  proposition  than 
was  decided  in  these  cases  we  have  no  occasion  to  quarrel  with  it.  A 
large  number  of  cases  in  this  and  other  states  might  be  cited  to  the  same 
effect.  But  he  then  says,  '^  The  Act  of  16th  of  June,  1836,  conferred  no 
new  powers  in  this  respect.  It  was  designed  to  remove  doubts  which  had 
arisen  in  consequence  of  conflicting  decisions."  If,  however,  the  court  in 
DanieU  v.  The  Commonwealth  did  not  decide  that  this  act  conferred  a 
new  power  upon  the  court  as  to  their  control  over  judgments  in  criminal 
cades,  they  were  certainly  unfortunate  in  the  language  they  there  use,  or 
we  are  unfortunate  in  being  unable  to  comprehend  it.  Nor  have  we  been 
able  to  find  in  the  published  reports  any  anterior  conflicting  decisions 
from  which  doubts  as  to  the  power  of  the  court  in  such  cases  could  have 
arisen.  We  may  have  overlooked  them,  or  the  reference  may  be  to  some 
unreported  and  unpublished  decisions  of  that  character.  But  certain  it 
is  that  neither  in  the  title,  preamble,  nor  other  parts  of  this  act  is 
there  any  reference  to  such  doubts  or  conflicting  decisions.  Such  refer- 
ence or  recital  is  frequently,  if  not  usually,  made  in  statutes  passed  for 
such  purposes.  The  learned  chief  justice,  for  whose  abilities  and  well 
earned  reputation  we  have  great  respect,  then  proceeds  thus :  ^^  The  com- 
mon law  embodies  in  itself  sufficient  reason  and  common  sense  to  reject 
the  monstrous  doctrine,  that  a  prisoner  whose  guilt  is  established  by  a 
regular  verdict  is  to  escape  punishment  altogether  because  the  court  com- 
mitted an  error  in  passing  the  sentence.    If  this  court  sanctioned  such  a 
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rule,  it  would  fail  to  perforin  the  chief  duty  for  which  it  wm  established. 
Our  duty  is  to  correct  errors,  and  to  minister  justice.  But  such  a  course 
would  perpetuate  error  and  produce  the  most  intolerable  injustice."  But 
to  these  propositions  we  cannot  yield  assent.  No  such  doctrines  have 
ever  been  announced  by  the  tribunals  that  for  centuries  have  made,  in- 
terpreted, and  administered  the  common  law.  pn  the  contrary,  the 
courts  of  England  in  administering  justice  in  criminal  cases  have,  save  in 
rare  and  exceptional  instances,  been  watchful  of  the  liberties  of  the  sub- 
jects, and  have  taken  care  they  should  not  be  oppressed  by  the  crown. 
Their  doctrine  has  been  that  men  must  be  punished  according  to  the  law 
of  the  land,  and  that  to  punish  them  otherwise  is  tyranny.  It  would,  we 
think,  be  a  startling  novelty  to  the  great  judges  of  the  English  oourts  to 
be  told  it  is  monstrous  and  intolerable  that  a  party  should  escape  punish- 
ment who  has  been  duly  convicted  of  crime,  but  upon  whom  a  sentence 
has  been  imposed  which  the  law  does  not  authorize.  From  the  many 
cases  wherein  they  have  made  decisions  that  have  led  to  that  result,  we 
infer  they  have  regarded  such  escapes  as  less  frauglit  with  evil  conse- 
quences, than  for  courts  to  attempt  to  tL9urp  authority  in  order  to  inflict 
punishments.  The  dedsion  which  we  have  thus  examined  at  length  is, 
m  our  judgment,  exceptional,  and  in  conflict  with  the  whole  current  of 
authorities,  both  in  England  and  in  this  country*  We  cannot  adopt  or 
follow  it,  and  shall  not  exercise  any  such  powers,  unless  they  are  conferred 
upon  this  court  by  the  legislature. 

Is  there  then  any  law  which  has  given  this  court  the  power  to  pass  a 
proper  sentence  in  this  case,  or  to  remand  it  to  the  criminal  court  for  that 
purpose?  We  know  of  none.  The  14th  and  16th  sections  of  art.  5  of 
the  Code  have  no  application  to  such  cases.  They  give  the  court  no 
power  to  modify  criminal  sentences,  or  to  direct  them  to  be  modified  by 
the  inferior  courts.  The  same  provisions  were  in  force  when  Watkim  v. 
The  State  was  decided,  and  in  that  case  this  question  veas  fully  argued. 
The  reversal  of  that  judgment  without  a  procedendo  is  conclusive  of  it. 

Whether  the  plaintiff  in  error,  by  thus  requesting  and  obtaining  his  dis« 
charge  from  this  indictment,  has  waived  the  protection  which  the  law  pro- 
vides against  the  second  jeopardy,  so  that  he  can  be  re-indicted  and  re- 
tried on  the  same  charge,  as  has  been  suggested  by  some  jurists  and  text 
writers,  is  a  question  we  are  not  now  at  liberty  to  decide.  It  has  not  been 
argued  on  either  side  by  counsel,  and  we  should  be  stepping  far  beyond 
the  line  of  duty,  if  not  committing  a  grave  impropriety,  in  now  express- 
ing any  opinion  upon  it.  We  can  only  say  with  C.  J.  Shaw,  in  Christian 
V.  The  Oommonweaith^  that  '*  whatever  other  remedy  the  state  may  have, 
it  is  not  competent  for  this  court  to  pass  a  new  sentence  upon  this  pris- 
oner, nor  to  remit  the  case  to  the  criminal  court."  Our  power  is  limited 
to  a  simple  reversal  of  the  judgment.  Jvdgment  reversed. 

Note  by  the  Reporter.  —  After  the  above  decision  was  rendered, 
the  prisoner,  Patrick  McDonald,  was  arrested,  while  in  the  jail,  upon  a 
bench-warrant  issued  out  of  the  criminal  court  of  Baltimore  city,  charg- 
ing him  with  the  murder  of  Daniel  Brown.  Whereupon. he  petitioned 
the  Hon.  Jas.  L.  BartoL,  C.  J.,  for  a  writ  of  Habeas  Corpus^  which  was 
granted;  and  upon  the  hearing,  it  was  admitted  on  the  part  of.  the  state 
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that  the  felony  and  murder  charged  ia  (the  warrant  was  the  same  as  that 
for  which  the  petitioner  had  before  been  indicted  and  tried ;  the  chief 
judge,  after  full  argument,  discharged  the  petitioner,  deciding  :  — 

1st.  That  the  facts  being  admitted,  it  was  competent  for  the  judge 
under  the  Code,  art.  48,  to  decide  the  question  whether  there  was  suffir- 
cient  legal  cause  for  the  detention  of  the  petitioner. 

2d.  That  the  petitioner  having  been  arraigned  and  regularly  tried  lipon 
a  sufficient  indictment,  and  a  legal  yerdict  having  been  rendered,  bad  been 
in  jeof>ard Y^  and  that  he  could  not  lawfully  be  placed  in  jeopardy  a  second 
time  for  the  same  offence. 

8d.  That  the  former  trial  was,  in  no  sense,  a  mistrial.  If  it  had  been, 
the  court  of  appeals  would  have  remanded  the  case,  so  that  the  party 
might  be  tried  again. 

4th.  That  the  petitioner,  by  suing  out  his  writ  of  error,  and  obtaining 
a  reversal  of  the  judgment,  had  not  waived  the  protection  which  the  law 
provides  against  a  second  jeopardy,  and  was  not  liable  to  be  again  in- 
dicted and  tried  for  the  same  offence. 

In  the  opinion  rendered  by  the  chief  judge,  he  remarked :  ^^  If  the  pris- 
oner, after  having  been  duly  convicted  of  manslaughter,  escapes  punish- 
ment, by  reason  of  an  error  in  the  sentence,  this  results  from  the  want  of 
legislative  provision  in  such  cases  to  enable  the  court  of  last  resort  to 
'correct  the  sentence,  or  to  remand  the  caae  to  the  criminal  court  for  that 
purpose.  Such  legislation  was  had  in  England  in  1848  (11th  and  12th 
Victoria,  ch.  78),  and  has  been  enacted  in  several  of  the  states." 


BVIDENCB.  —  LOST  LETTEB.  —  PERSONAL  BBSEMBLANCE.  -r-  DEPOSITIOK 
OF  DECEASED  WITNESS.  -^  EKTBIES  IN  VlkUlLY  BIBLE.  — MABBIAGB.  -— 
PBESUMPnONS.  —  n.TJOIT  COHABITATION.  —  MABBIAGE  OF  SLAVES. 

JONES  V.  JONES. 

Where  a  person  to  whom  a  letter  was  addressed  lias  been  dead  for  seyeral  years, 
leaving  no  personal  representative  of  whom  inquiry  could  be  made  concerning  it,  and 
the  letter  is  not  shown  to  have  been  of  such  importance  as  to  require  its  preservation, 
it  may  well  be  presumed  that  the  letter  has  been  lost  or  destroyea,  and  secondary  evi- 
dence of  the  address  written  on  it  may  be  admitted. 

In  a  trial  involving  the  question,  whether  a  particular  person  was  the  legitimate  child 
of  his  allecred  parents,  evidence  of  his  personal  resemblance  to  his  alleged  father  is 
not  admissible. 

To  render  admissible  the  deposition  of  a  deceased  witness  taken  in  an  equity  cause,  it 
is  incumbent  upon  the  party  offering  the  deposition  to  prove  the  bill  and  answer  in 
the  cause. 

The  offer  of  the  deposition  should  be  accompanied  with  a  proffer  to  show  that  it  was 
the  deposition  of  a  deceased  witness  taken  under  oath,  an  a  judicial  proceeding,  in- 
volving substantially  the  same  question  or  matter  in  disputes  as  that  on  trial,  to  which 
the  plaintiff  and  defendant  in  the  suit  on  trial  were  parties,  and  that  the  party  against 
whom  it  is  sought  to  be  used  had  the  right  and  opportunity  to  cross-examine  the 
witness. 

It  is  improper  to  offer  aU  the  original  papers  in  the  former  cause  without  disolosing  of 
what  the  papers  consisted. 
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Not  all  the  proceeding  in  an  equity  cause  can  be  offered  in  order  to  let  in  the  deposi- 
tion of  a  deceased  witness,  but  only  such  parts  of  the  proof  as  show  the  nature  of  the 
cause,  and  the  parties  to  the  controversy  ;  and  they  are  not  to  be  received  as  evidence 
for  tlie  jury,  but  for  the  court  only,  to  enable  it  to  determine  whether  the  deposition 
is  evidence  proper  to  be  allowed  to  go  to  the  jury. 

In  order  to  prove  the  existence  of  a  record  which  does  not  belong  to  the  same  court, 
the  proof  must  be  by  transcript  under  seal,  and  not  by  the  original  papers. 

The  entire  case,  or  the  consideration  of  any  particular  question  involved  in  it,  should 
not  be  taken  from  the  jury  upon  a  prayer  that  there  is  no  sufficient  evidence  to  justify 
the  finding  for  the  adverse  party,  it  there  be  any  evidence  from  which  a  rational  con- 
clusion may  be  drawn  as  opposed  to  the  theory  of  such  prayer. 

Before  such  a  prayer  can  be  granted,  the  court  must  assume  the  truth  of  all  the  evi- 
dence before  the  jury  tending  to  sustain  the  claim  or  defence,  as  the  case  may  be,  and 
of  all  inferences  of  fact  fairly  deducible  from  it,  as  on  demurrer  to  evidence  ;  and  this 
though  such  evidence  be  contradicted  in  every  particular  by  the  opposing  evidence 
in  the  cause. 

Bat  where  the  evidence  is  of  such  an  inconclusive  nature  that  no  rational  conclusion  can 
be  fairly  drawn  from  it  in  support  of  the  claim  or  defence  sought  to  be  maintained 
by  it,  it  is  the  imperative  duty  of  the  court  to  instruct  the  jury  that  such  evidence  is 
not  sufficient  to  be  considered  by  them. 

Questions  as  to  whether  verdicts  have  been  rendered  against  the  decided  weight  of 
evidence,  or  in  disregard  of  the  rules  of  evidence,  or  nx>m  passion  or  prejudice,  can 
only  be  dealt  with  by  the  court  in  which  the  trial  takes  place,  upon  motion  for  a  new 
trial. 

In  a  case  involving  the  question  of  marriage,  where  there  is  no  impediment  to  mar- 
riage, and  the  connection  between  the  parties  was  illicit  in  its  commencement,  it  will 
be  presumed  to  continue  to  be  of  the  same  character ;  and  in  order  to  overcome  that 
presumption  it  will  be  necessary  to  adduce  other  evidence  than  that  of  the  cohabitation 
of  the  parties  to  establish  their  marriase. 

If,  after  the  birth  of  a  person  claiming  to  be  the  legitimate  child  of  his  parents,  though  bom 
as  a  bastard,  there  be  no  cohabitation  of  his  father  and  mother,  the  latter  assuming  the 
name  of  the  former,  and  the  parties  treat  each  other  as  man  and  wife,  and  treat  the 
claimant  as  their  child,  and  they  are  treated  as,  and  reputed  to  be,  man  and  wife  by 
their  friends  and  acquaintances,  these  are  facts  proper  to  be  submitted  to  the  jury, 
from  which  marriage  may  be  inferred,  notwithstanding  the  original  illicit  connection 
between  the  parties. 

The  presumption  of  marriage  will  not  arise  from  lihe  cohabitation  of  a  man  with  a 
woman,  if  during  her  life  and  without  any  proof  of  a  divorce,  he  marries  another 
woman. 

Under  the  law  of  this  state  the  marriage  of  a  slave  without  the  consent  of  the  master 
was  not  actually  void. 

The  Act  of  1777,  ch.  12,  prohibited  ministers  of  the  gospel  from  publishing  the 
banns,  or  celebrating  matrimony  between  servants,  or  a  servant  and  a  free  person, 
without  the  consent  of  the  master.  Held:  that  this  act  did  not  render  the  prohib- 
ited marriage  void. 

On  questions  of  marriage,  births,  deaths,  &c.,  entries  in  a  family  Bible  or  Testament 
are  admissible,  even  without  proof  that  they  have  been  made  by  a  relative,  provided 
the  book  is  produced  from  the  proper  custody.  Proof  of  the  handwriting  or  author- 
ship of  the  entries  is  not  required,  when  the  book  is  shown  to  have  been  the  family 
Bible  or  Testament. 

Appeal  from  the  superior  court  of  Baltimore  city. 

This  case  arises  from  the  following  issues  sent  from  the  orphans'  court 
of  Baltimore  city  to  the  superior  court  for  trial :  — 

Firttt^  Is  Henry  Jones,  one  of  the  respondents  to  the  petition  in  this 
cause,  a  lawful  cnild  of  Andrew  D.  Jones,  the  intestate,  whose  estate  is 
for  distribution  in  the  cause  ? 

Second^  Did  the  said  intestate  leave  a  widow  ?    If  yea,  who  ? 

By  the  order  sending  these  issues  for  trial,  Henry  Jones  was  to  be  the 
plaintiff  in  said  trial,  and  Dayid  Jones  and  others  the  defendants.    All  the 
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parties  are  colored  persons.  Henry  Jones,  the  plaintiff,  claims  to  be  the 
legitimate  child  of  Andrew  D.  Jones,  deceased,  and  that  his  father  was 
married  to  his  mother,  Henny  Jones,  a  slave  woman,  after  the  year  1819, 
and  offered  evidence  at  the  trial  tending  to  prove  this  fact.  The  defend- 
ants claim,  and  offer  evidence  tending  to  show,  that  Andrew  D.  Jones,  at 
the  time  of  the  alleged  marrif^,  was  the  lawful  husband  of  Anne  Jones, 
who  died  about  the  year  1844,  after  which  he  married  Francis  Moore,  who 
claims  to  be  his  widow. 

The  firsts  second^  and  third  exceptions  are  sufficiently  stated  in  the 
opinion  of  the  court. 

.  Fourth  Exception.  The  defendants,  after  other  evidence,  produced  a 
paper  purporting  to  contain  the  deposition  given  by  one  Tabitha  Toy,  be- 
lore  W.  S.  Pinkney,  a  commissioner  of  the  circuit  court  of  Baltimore  city, 
in  a  cause  depending  in  said  court  of  JorieB  v.  Jone%,  And  further  offered 
to  prove  that  said  paper  had  been  filed  among  the  proceedings  in  said 
cause,  and  that  it  was  now  produced  from  the  bundle  of  original  papers 
in  said  cause,  all  of  which  original  papers  defendants  offered  to  give  in 
evidence,  and  offered  to  prove  that  they  were  the  original  papers,  and  all 
of  the  original  papers  in  said  cause,  and  that  said  plaintiff  was  a  party  to 
said  cause.  And  also  offered  to  prove  by  the  commissioner  who  took  said 
deposition,  that  it  was  taken  before  him  as  commissioner  of  the  circuit 
court  of  Baltimore  city,  in  said  equity  case  of  Jotm9  v.  Jonen^  and  returned 
by  him  to  said  court.  And  also  offered  to  prove  that  said  Tabitha  Toy 
was  now  dead.  And  thereupon  offered  said  paper,  purporting  to  contain 
the  deposition  of  said  Tabitha  Toy  in  evidence,  in  connection  with  the 
offer  to  prove  the  facts  above  stated.  The  plaintiff  objected  to  the  read- 
ing of  said  deposition  in  evidence  under  the  offer  made  by  the  defend- 
ants, and  the  court  (Dobbin,  J.)  sustained  the  objection.  The  defend- 
ants excepted. 

Fifth  Exemption.  After  all  the  evidence  was  closed,  the  defendants 
offered  the  following  prayers :  — 

1.  If  the  jury  find  from  the  evidence  that  Henry  Atkins,  alia%  Jones, 
was  the  child  of  Henrietta  Atkins,  and  that  said  Henrietta  was,  at  the 
time  of  the  birth  of  said  Henry,  a  single  woman,  and  that  after  the  birth 
of  said  Henry  no  marriage  in  fact  was  had  between  said  Andrew  and 
Henrietta,  then  the  verdict  on  the  first  issue  should  be  for  the  defendants, 
and  that  there  is  no  evidence  of  any  such  subsequent  marriage. 

2.  If  the  jury  find  that  Andrew  D.  Jones  married  Anne  Smith  in  Feb- 
ruary, 1819,  and  thereafter  lived  and  cohabited  with  her  as  his  wife  until 
the  death  of  said  Anne,  if  they  shall  find  such  death,  and  that  after  the 
death  of  said  Anne,  the  said  Andrew  married  the  said  Frances,  and  lived 
and  cohabited  with  her  as  his  wife  until  his  death  ;  then  the  marriage  of 
said  Andrew  and  Henrietta,  as  alleged,  cannot,  after  the  marriage  of  said 
Andrew  and  Anne,  be  established  by  cohabitation  between  said  Andrew 
and  Henrietta,  or  by  repute  that  they  were  married,  unless  the  jury  find 
such  cohabitation  or  repute  between  the  death  of  said  Anne  and  the  mar- 
riage of  said  Andrew  and  said  Frances ;  and  if  the  jury  do  not  find  such 
cohabitation  and  repute  of  said  Andrew  and  Henrietta  in  the  said  inter- 
val, then  the  plaintiff  ought  to  prove  an  actual  marriage  between  said  An- 
drew and  Henrietta  before  the  marriage  of  said  Andrew  and  Anne,  if  the 
jury  find  the  latter  mamage. 
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8.  That  the  burden  of  proof  is  upon  the  plaintiff,  Henry  Jones,  to 
tablish  his  legitimacy  by  showing  a  valid  marriage  between  Andrew  D. 
Jones  and  Henrietta  Atkins,  either  by  a  marriage  actually  eelebrated,  or 
in  the  absence  of  proof  of  sudi  a  marriage,  by  the  cohabitation  of  said 
Andrew  and  Henrietta  as  man  and  wife,  or  by  repute  that  they  were 
married,  and  that  there  is  no  evidence  in  this  cause  of  any  such  marriage 
actually  celebrated,  nor  of  the  cohabitation  of  said  Andrew  and  Henrietta 
as  man  and  wife,  nor  of  any  repute  that  they  were  married,  or  were  hus- 
band and  wife. 

4.  That  if  the  jury  shall  find  any  intercourse  whatever  between  the 
said  Andrew  and  said  Henny  Atkins,  and  that  the  same  was  illicit  in  its 
commencement,  then  the  presumption  of  law  is  that  it  so  continued,  and 
the  burden  of  proof  is  upon  the  plaintiff  to  establish  some  subsequent  valid 
marriage,  of  which  there  is  no  evidence, 

5.  That  if  the  jury  find  that  Andrew  D.  Jones  married  Anne  Smith, 
on  the  14th  February,  1819,  and  that  they  thereafter  lived  tc^ther  as 
man  and  wife  until  the  death  of  said  Anne,  if  they  shall  find  such  deaths 
and  that  thereafter  the  said  Andrew  married  Frances  Jones,  and  lived  with 
her  as  his  wife  until  the  death  of  said  Andrew,  and  shall  find  that  the 
said  Henry  Jones,  the  plaintiff,  was  not  born  earlier  than  the  year  1820, 
and  that  the  said  Henrietta  Atkins,  his  alleged  mother,  never  cohabited 
with  said  Andrew,  nor  bore  his  name  commonly^  nor  was  by  repute  known 
as  the  wife  of  said  Andrew,  then  the  plaintiff  cannot  recover,  and  the  find- 
ing of  the  jury  upon  the  first  issue  should  be  for  the  defendants 

6.  That  there  is  evidence  in  the  cause  from  which  the  jury. may  find 
that  Frances  Jones  was  lawfully  married  to  Andrew  D,  Jones,  and  that  if 
they  so  find,  their  finding  on  the  second  issue  should  be,  that  Andrew  D. 
Jones  did  leave  a  widow,  and  that  that  widow  is  Frances  Jones,  one  of  the 
defendants. 

7.  That  if  the  jury  find  that  at  the  time  of  the  alleged  marriage  between 
said  Andrew  and  Henrietta,  the  said  Henrietta  was  a  slave,  and  thereafter 
continued  a  slave  until  the  year  1868  or  1864,  then  the  said  allied  mar- 
riage was  not  valid,  unless  the  owner  of  said  Henrietta  consented  thereto; 
and  if  the  jury  shall  find  that  Captain  Frazier,  mentioned  in  the  evidence, 
was,  during  the  time  aforesaid,  the  owner  of  siiid  Henrietta  and  never  con- 
sented to  the  said  marriage,  then  the  jury  should  find  that  no  valid  mar* 
riage  took  place  between  said  Henrietta  and  Andrew,  as  alleged  on  the 
part  of  the  plaintiff,  and  that  there  is  no  evidence  in  the  cause  from  which 
the  jury  can  find  or  presume  that  said  Captain  Frazier,  in  his  lifetime,  or 
during  the  time  aforesaid,  consented  to  said  alleged  marriage,  or  treated  said 
Henrietta  as  having  been  married,  and  that  there  is  no  evidence  of  any 
marriage  between  said  Andrew  and  said  Henrietta  after  the  latter  became 
a  free  woman. 

8.  That  if  the  jury  believe  that  the  slip  cut  and  produced -in  evidence 
was  taken  from  a  Bible,  a  part  of  a  Bible  found  in  the  intestate's  house, 
and  in  the  custody  of  his  administratrix,  then  the  same  is  evidence  of 
itself  without  the  necessity  of  proof  of  handwriting. 

The  plaintiff's  counsel  agreed  in  open  court  that  the  eourt  should  in- 
struct the  jury  as  praved  in  the  defendants'  fifth  prayer,  and  the  court 
accordingly  granted  the  same,  and  also  granted  the  defendants'  sixth 
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prayer,  bnt  rejected  their  first,  second,  third,  fourth,  seventh,  and  eighth 
prayers.     The  defendants  excepted. 

The  jury  found  by  their  verdict  "  that  Henry  Jones,  the  plaintiff,  is  a 
lawf til  child  of  the  said  Andrew  D.  Jones,  the  intestate.  And  that  Frances 
Jones,  formerly  Frances  Moore,  is  the  surviving  widoyr  of  the  late  Andrew 
D.  Jones.**     The  defendants  appealed. 

The  caus^  was  argued  before  Bartol,  C.  J.,  Stewart,  Bowie,  and  Al- 
vey,  JJ. 

Julian  L  Alexander  ^  George  H.  Wtlliame^  for  the  appellants. 

IT,  C.  Wysham  ^  Bernard  Carter^  contra. 

Alvey,  J.,  delivered  the  opinion  of  the  court. 

The  issues  for  trial  in  the  court  below  were:  1st,  Is  Henry  Jones  a  law- 
ful child  of  Andrew  D.  Jones,  deceased ;  and,  2dly,  Did  the  said  Andrew 
D.  Jones  have  a  widow,  and  if  yea,  who  ?  These  issues  were  sent  from 
the  orphans'  court  to  be  tried,  and  upon  trial  the  jury  found  that  Henry 
Jones  is  a  lawful  child  of  Andrew  D.  Jones,  deceased,  and  that  the  latter 
left  a  widow,  Frances  Jones,  formerly  Frances  Moore. 

In  the  course  of  the  trial  several  exceptions  were  taken  by  the  appellants ; 
four  to  rulings  on  questions  as  to  the  admissibility  of  evidence,  and  the 
fifth  to  the  refusal  of  certain  prayers  offered  by  the  appellants. 

The  question  raised  by  the  first  exception  is  as  to  the  admissibility  of 
secondary  evidence  of  the  superscription  or  direction  of  a  letter  written 
by  the  appellee,  at  Liverpool,  to  his  mother,  in  Baltimore,  in  or  about  the 
year  1860  ;  the  question  being  to  whom  and  how  the  letter  was  directed, 
the  letter  itself  not  being  produced.  The  previous  evidence  had  disclosed 
the  condition  of  the  mother,  and  the  fact  that  she  died  about  the  year 
1866.  Her  whole  life,  with  the  exception  of  the  last  two  years  of  it,  had 
been  spent  as  a  slave,  and  she  died  at  the  house  of  her  former  master. 
The  letter  is  not  shown  to  have  been  of  any  such  importance  as  to  require 
its  preservation  ;  and  as  the  party  to  whom  it  was  written  has  been  dead 
several  years,  and  there  being  no  personal  representative  of  whom  inquiry 
could  be  made,  it  may  well  be  presumed  that  the  letter  has  been  lost  or 
destroyed ;  and  therefore  the  evidence  offered  of  the  address  written  on 
the  letter  was  property  received.     1  Taylor  on  Ev.  sec.  899. 

By  the  second  and  third  exceptions,  the  question  was  presented  as  to 
the  admissibility,  as  evidence  to  the  jury,  of  the  personal  resemblance  of 
the  appellee  to  his  alleged  father,  Andrew  D.  Jones,  deceased ;  and  the 
court  below  allowed  the  evidence  to  be  given. 

In  the  argument  here  no  authorities  on  this  question  were  cited  by 
counsel  for  either  party ;  but  upon  examination  we  find  that  such  evidence 
has  been  admitted  in  the  trial  of  questions  of  partue  supposition  but  in 
those  cases  only. 

In  the  celebrated  Douglas  cause,  decided  by  the  House  of  Lords  in  1769, 
Lord  Mansfield  said  that  he  had  always  considered  likeness  as  an  argu- 
ment of  a  child's  being  the  son  of  a  parent.  In  other  cases,  if  there 
should  be  a  likeness  of  features,  there  might  be  a  discriminable  voice,  a 
difference  in  the  gesture,  the  smile,  and  various  other  things ;  whereas, 
a  family  likeness  ran  generally  through  all  these ;  for  in  everything  there 
Was  a  resemblance,  as  in  features,  size,  attitude,  and  action.  He  accord- 
ingly allowed  weight  to  the  proved  resemblance  of  the  appellant  in  that 


4M  THE  AMERICAN  LAW  TIMES  REPORTS.  [Norember,  1877. 

Vol.  IV.]  JoxBS  V.  JoKM.  [Ka  11. 

caae  and  bis  brother  to  Sir  John  Stewart  and  Lady  Jane  Douglas,  and  to 
their  dissimilitude  to  the  other  persons  whose  children  they  were  allied  to 
be.  And  the  same  sort  of  evidence  was  admitted  by  Mr  Justice  Heath,  in 
the  case  of  Day  v.  Day^  at  the  Huntingdon  assizes,  in  1797,  upon  the  trial 
of  an  ejectment,  where  the  question  was  one  of  part&s  9uppo8itio,  These 
cases  are  stated  by  Hubback  in  his  work  on  the  Evidence  of  Succession, 
page  S84;  but  the  author  states  them  with  strict  limitation,  and  with 
apparent  doubt  whether  such  evidence  be  safe  and  reliable.  And  as  we 
do  not  find  the  principle  of  these  cases  stated  in  other  works  on  the  law 
of  evidence  of  approved  authority,  we  think  it  fair  to  conclude  that  the 
cases  mentioned  have  not  been  regarded  as  establishing  a  rule  upon  the 
subject.  Indeed,  Mr.  Justice  Heath,  in  the  case  of  Day  v.  Day,  just  re- 
ferred to,  admitted  that  resemblance  is  frequently  exceedingly  fanciful, 
and  he  therefore  cautioned  the  jury  as  to  the  manner  of  considering  such 
evidence;  and  we  all  know  that  nothing  is  more  notional  in  the  great 
majority  of  cases.  What  is  taken  as  a  resemblance  by  one  is  not  perceived 
by  another,  with  equal  knowledge  of  the  parties  between  whom  the  resem- 
blance is  supposed  to  exist.  Where  the  parties  are  before  the  jury,  and 
the  latter  can  make  the  comparison  for  themselves,  whatever  resemblance 
is  discovered  may  be  a  circumstance,  in  connection  with  others,  to  be  con* 
sidered.  But  to  allow  third  persons  to  testify  as  to  their  notions  of  the 
resemblance  supposed  to  exist  between  parties,  would  be  allowing  that  to 
be  given  as  evidence  upon  which  no  rational  conclusion  could  be  based, 
but  which  might  readily  serve  to  mislead  the  jury.  We  think,  therefore, 
the  evidence  should  have  been  excluded,  and  that  the  second  and  third 
exceptions  were  well  taken. 

As  to  the  ruling  of  the  court  below,  as  stated  in  the  fourth  bill  of  ex- 
ception, we  find  no  error.  It  was  incumbent  upon  the  parties  offering 
the  deposition  to  prove  the  bill  and  answer  in  the  equity  cause  in  which 
the  deposition  was  taken,  in  order  to  show  that  a  cause  was  dependii^,  as 
well  as  to  show  who  were  the  parties,  and  what  was  thesobject  matter  in 
issue.  Proof  of  bill  and  answer  is  not  necessary  where  the  deposition  is 
used  against  the  deponent  as  his  own  admission,  or  for  the  purpose  of  con- 
tradicting him  as  a  witness ;  but  the  deposition  was  offered  for  no  such 
purpose  in  this  case.  The  offer  of  the  deposition  should  have  been  ac- 
companied with  the  proffer  to  show  that  it  was  the  deposition  of  a  deceased 
witness,  taken  under  oath  in  a  judicial  proceeding,  involving  substantiaUy 
the  same  question  or  matter  in  dispute  as  that  on  trial,  to  which  the 
plaintiff  and  defendants  were  parties,  and  that  the  former  had  the  right 
and  opportunity  to  cross-examine  the  witness.  1  Taylor  on  £v.  sees.  434 
to  488.  These  requisites  were  not  all  complied  with  in  the  offer  made  by 
the  defendants.  Though  all  the  original  papers  were  offered,  iton  constat 
that  they  would  have  shown  what  was  necessary  to  let  in  the  deposition. 
Besides  it  was  improper  to  offer  all  the  original  papers  belonging  to  the 
equity  cause,  without  disclosing  of  what  the  papers  consisted.  It  is  not 
all  the  proceedings  in  an  equity  cause  that  can  be  offered,  in  order  to  let 
in  the  deposition  of  a  decesised  witness.  It  is  only  such  parts  of  the  pro- 
ceedings as  show  the  nature  of  the  cause  and  the  parties  to  the  controversy 
that  are  admitted,  and  they,  not  as  evidence  to  the  jury,  but  simply  to 
the  oourty  to  enable  it  to  determine  whether  the  deposition  is  evidence 
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proper  to  be  allowed  to  go  to  the  jury.  2  Taylor  on  Ev.  sec.  1418. 
Moreover,  the  original  papers  should  not  have  been  taken  from  the  files 
of  another  court  and  prcxiuced,  instead  of  copies  or  exemplifications,  as 
provided  for  by  the  Code,  art.  87,  sees.  58  and  59.  The  principle  has 
been  long  and  well  established,  that,  in  order  to  prove  the  existence  of  a 
record  which  does  not  belong  to  the  same  court,  the  proof  must  be  by 
transcript  under  seal,  and  not  by  the  original  papers  ;  these  can  only  be 
used  in  the  court  to  which  they  belong.  2  Taylor  on  £v.  sec.  1380.  This 
principle  is  fully  recognized  by  this  court  in  Boteler  v.  State^  tue  of  Chewj 
8  Gill  &  John.  359.  • 

We  come  now  to  the  consideration  of  the  prayers  offered  by  the  appel- 
lants, and  which  were  refused  by  the  court  below. 

The  proposition  involved  in  the  first  prayer  is  too  clear  for  question, 
except  the  assertion  which  it  contains  that  there  is  no  evidence  of  the 
occurrence  of  any  marriage  between  the  parties  named  subsequent  to  the 
birth  of  the  appellee. 

Whatever  we  may  think  of  the  verdict  as  the  result  of  the  whole  evi- 
dence in  the  cause,  this  court  will  not  say  that  the  entire  case,  or  the  con- 
sideration of  any  particular  question  involved  in  it,  should  be  taken  from 
the  jury,  upon  a  prayer  that  there  is  no  sufficient  evidence  to  justify  the 
finding  for  the  adverse  party,  if  there  be  any  evidence  from  which  a 
rational  conclusion  may  be  drawn  as  opposed  to  the  theory  of  such  prayer. 
Before  such  a  pi'ayer  can  be  granted,  the  court  must  assume  the  truth  of 
all  the  evidence  before  the  jury,  tending  to  sustain  the  claim  or  defence 
as  the  case  may  be,  and  of  all  inferences  of  fact  fairly  deducible  from  it, 
as  on  demurrer  to  evidence;  and  this  though  such  evidence  be  contrar 
dieted  in  every  particular  by  the  opposing  evidence  in  the  cause.  Upon 
no  other  principle  can  the  case  be  withdrawn  from  the  consideration  of 
the  jury,  who  alone  are  competent  to  decide  on  facts  of  which  contra- 
dictory evidence  has  been  given.  McElderry  v.  Flannagan^  1  H.  &  G. 
808 ;  Leopard  v.  C1ie%,  ^  Ohio  Canal  Co.  1  Gill,  222.  But  on  the  other 
hand,  where  the  evidence  is  of  such  light  and  inconclusive  nature  that  no 
rational  conclusion  can  be  fairly  drawn  therefrom  in  support  of  the  claim 
or  defence  sought  to  be  maintained  by  it,  it  becomes  the  imperative  duty 
of  the  court  to  instruct  the  jury  that  such  evidence  is  not  sufficient  to  be 
considered  by  them,  and  that  their  finding  should  be  accordingly.  Ques- 
tions whether  verdicts  have  been  rendered  against  the  decided  weight  of 
evidence,  or  in  disregard  of  the  rules  of  evidence,  or  from  passion  or 
prejudice,  can  only  be  dealt  with  by  the  court  in  which  the  trial  takes 
place,  upon  motion  for  new  trial.  This  court  has  no  power  to  go  into  a 
critical  analysis  of  the  evidence  to  determine  the  comparative  weight  of. 
that  offered  by  the  one  side  or  the  other  ;  all  that  it  can  properly  do,  in 
regard  to  such  question,  is  to  determine  whether  there  was  any  evidence 
legally  sufficient  to  be  submitted  to  the  jury,  and  that  determination  is 
arrived  at  without  at  all  considering  the  question  as  to  the  preponderance 
of  the  opposing  evidence. 

Now,  in  this  case,  the  appellee  fixes  the  time  of  his  birth  to  be  about 
the  year  1820  ;  and  the  most  material  part  of  the  evidence  offered  by  him, 
coming  principally  from  himself  as  a  witness,  refers  to  a  time  subsequent 
to  1820.    If,  therefore,  this  evidence  was  l^^ly  sufficient  to  be  submitted 
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to  the  jury,  from  which  they  might  infer  the  fact  of  marriage  of  the  appel- 
lee's mother  with  Andrew  D,  Jones,  the  coart  below  wa8*nght  in  refusing 
tile  prayer.  And,  on  careful  consideration  of  the  evidence,  we  think  it 
was  properly  submitted  to  the  jury.  It  is  true,  where  there  is  no  imped- 
iment to  marriage,  and  the  connection  between  the  parties  was  illioit 
in  its  commencement,  as  it  must  have  been  in  this  case,  according  to  the 
hypothesis  of  the  prayer,  it  will  be  presumed  to  continue  to  be  of  the  same 
character ;  and,  in  order  to  overcome  that  presumption,  it  will  be  neces- 
sary to  adduce  other  evidence  than  that  of  the  cohabitation  of  the  parties 
to  establish  their  marriage.  Barnum  v.  Barnum^  42  Md.  251 ;  Hubback 
on  Ev.  Sue.  860 ,  1  Bishop  on  Mar.  &  Div.  sec.  506.  But  if  evidence  be 
adduced,  such  as  shows  a  change  in  the  conduct  of  the  parties,  or  a  change 
in  the  manner  of  treatment  by  their  relations  and  friends,  or  other  facts 
which  indicate  that  they  had  changed  their  status  before  the  world,  and 
intended  to  make  that  relation  lawful  which  was  before  unlawful,  though 
such  proof  may  not  go  to  the  direct  proof  of  marriage,  yet  it  may  be  suf- 
ficient upon  which  to  found  the  presumption  of  marriage.  And  in  this 
case,  if,  after  the  birth  of  the  appellee,  though  bom*  as  a  bastard,  there 
was  cohabitation  of  his  father  and  mother,  tbe  latter  assuming  the  name 
of  the  former,  and  the  parties  treated  each  other  as  man  and  wife,  and 
treated  the  appellee  as  their  child,  and  they  were  treated  as  and  reputed 
to  be  man  and  wife  by  their  friends  and  acquaintances,  these  are  facts 
proper  to  be  submitted  to  the  jury,  from  which  marriage  may  be  inferred, 
notwithstanding  the  original  illicit  connection  between  the  parties. 

But  while  we  think  the  first  prayer  wsis  properly  refused,  we  are  of 
opinion  that  the  second  ought  to  have  been  granted. 

As  already  mentioned,  the  jury  have  found  that  Andrew  D.  Jones  left 
a  widow  surviving  him,  named  Frances,  formerly  Frances  Moore.  The 
appellee's  mother  died,  according  to  his  own  showing,  in  1866,  and  there 
is  not  the  slightest  evidence  to  show,  nor  is  it  pretended,  that  the  marriage 
of  Andrew  D.  Jones  to  Frances  Moore  occurred  after  the  death  of  Henny, 
the  mother  of  the  appellee. 

How,  or  upon  what  theory,  such  a  verdict  was  arrived  at  it  is  a  little 
difficult  to  imagine.  There  was  need  of  an  explicit  instruction  from  the 
court  on  this  point  of  the  case. 

By  the  second  prayer  the  court  was  asked  to  instruct  the  jurv,  that  if 
it  was  found  that  Andrew  D.  Jones  married  Anne  Smith  in  1819,  and 
thereafter  lived  and  cohabited  with  her  as  his  wife  until  her  death,  and 
that  after  her  death  said  Andrew  married  Frances,  and  lived  and  cohab- 
ited with  her  as  his  wife  until  his  death  ;  then  the  alleged  marriage  of  An- 
drew and  Henny,  the  mother  of  the  appellee,  could  not,  after  such  mar- 
riage with  Anne  Smith,  be  established  by  eohxbitation  between  Andrew 
and  Henny,  or  by  repute  that  they  were  married,  unless  such  cohabitation 
or  repute  be  found  between  the  death  of  Anne  and  the  marriage  of  Andrew 
and  Frances ;  and  if  such  cohabitation  and  repute  be  not  found  in  such 
interval,  then  the  appellant  ought  to  prove  an  actual  marriage  between 
Andrew  and  Henny  before  the  marriage  of  Andrew  and  Anne. 

There  is  nothing  in  this  prayer  to  which  the  appellee  could  rightfully 
object.  It  is,  of  course,  very  clear  that  Andrew  D.  Jones  could  not  have 
been  the  lawful  husband  of  two  wives  living  at  the  same  time.    If,  as  a 
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fact,  it  be  found  that  he  married  Anne  Smith  in  1819,  and  lived  and  co- 
habited with  her,  then,  in  the  abaence  of  direct  proof  of  previous  marriage, 
the  presumption  is  that  he  was  a  single  man  when  he  married  her,  and 
during  his  marriage  with  her,  of  course,  he  could  contract  no  valid  mar- 
riage with  another  woman.  The  reason  for  such  presumption  is  very  clearly 
stated  in  the  case  of  BreaJcey  v.  Breakey^  2  N.  C.  Q.  B.  349,  358,  where 
the  chief  justice  of  that  court,  in  delivering  his  opinion,  said  :  ^^If  Andrew 
Breakey,  after  cohabiting  many  years  with  this  defendant,  had,  during  his 
lifetime,  married  another  woman  in  this  country,  he  would,  by  that  act, 
have  destroyed  the  presumption  of  his  marriage  with  the  defendant,  which 
would  otherwise  have  arisen  from  the  fact  of  cohabitation.  He  would 
have  shown  by  it,  what  the  law  could  not  have  presumed,  that  he  was 
willing  to  incur  the  moral  guilt  of  living  with  a  woman  as  her  husband 
when  he  was  not  her  husband,  for  inevitably  this  must  have  been  the  case 
in  regard  to  one  or  the  other  of  the  women,  when  both  were,  to  his  knowl- 
edge, living  at  the  same  time.  The  consequence  then  would  have  been, 
that,  if  charged  with  bigamy  in  contracting  the  second  marriage,  the  pre- 
sumptions would  rather  have  been  against  the  fact  of  the  first  marriage, 
for  cohabitation  would  in  such  case  have  supplied  none  in  its  favor  ;  and 
the  inference  would  rather  be,  that  he  must  have  been  aware  there  was  no 
sufficient  ground  for  the  reputation  of  the  first  marriage,  or  he  would  not 
have  incurred  the  guilt  of  felony,  and  the  danger  which  attends  it,  by 
marrying  again."  The  principle  thus  stated  appears  to  have  been  fol- 
lowed in  subsequent  cases  in  the  same  court.  1  Bishop  on  Mar.  &  Div. 
sec.  444.  Here,  there  is  no  pretence  that  there  is  any  direct  proof  of 
marriage  between  Andrew  D.  Jones  and  Kenny,  the  mother  of  the  appel- 
lee ;  the  only  evidence  relied  on  being  that  of  habit  and  repute.  The  pre- 
sumption of  marriage  from  cohabitation  may  be  rebutted  by  evidence  of 
separation,  without  apparent  rupture  or  sufficient  cause.  JaekBon  v.  Olaw^ 
18  John.  346  ;  Senser  v.  Batver^  1  Penn.  St.  450.  And  in  case  of  conflict- 
ing presumptions,  the  one  in  favor  of  innocence  shall  prevail.  1  Penn.  St. 
452.  This  is  fully  exemplified  by  several  cases  stated  by  Bishop,  in  his 
work  on  Marriage  and  Divorce,  volume  1,  section  446.  As,  for  instance, 
where  in  a  legitimacy  case,  an  actual  marriage  between  the  parents  was 
proved,  it  was  held,  that  this  fact  of  marriage  could  not  be  overthrown 
by  showing,  simply  on  the  strength  of  cohabitation  and  reputation,  a  pre- 
existing marriage  of  one  of  the  parties.  And  so,  in  a  case  occurring  in  the 
ecclesiastical  court  in  England,  where  two  women  severally  claimed  ad- 
ministration of  the  effects  of  the  deceased  as  being  bis  widow,  and  the  one 
who  was  last  married  to  him  offered  to  show  that  his  marriage  to  the  other 
woman  was  void  by  reason  of  his  then  having  alive  a  former  wife,  who 
afterward,  and  before  the  last  marriage,  died ;  it  was  held,  that  evidence 
of  cohabitation  and  repute  was  insufficient  to  establish  the  fir%t  marriage, 
notwithstanding  both  parties  to  it  were  dead,  but  such  marriage  should, 
a%  an  actual  fact^  be  proved.  Taylor  v.  Taylor^  1  Lee,  571 ;  5  Eng.  Ecc. 
Rep.  454. 

If,  then,  it  be  found  as  a  fact,  according  to  the  requirement  of  the  ap- 
pellants' second  prayer,  that  Andrew  D.  Jones  was  married  either  to  Anne 
Smith  or  Frances  Moore  during  the  life  of  Henny,  the  mother  of  the 
appellee  (there  being  no  evidence  of  any  divorce),  all  mere  presumption 
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of  previous  marriage  with  the  latter,  founded  simply  upon  habit  and 
repute,  is  at  once  overthrown,  and  it  then  becomes  incumbent  upon  the 
appellee  to  establish  the  allied  marriage  of  his  mother  to  Andrew  D. 
Jones  as  an  actual  fact,  by  more  direct  proof. 

The  appellants'  third  prayer,  we  think,  was  properly  refused,  for 
reasons  stated  in  considering  the  first  prayer.  There  was  some  evidence 
legally  sufficient  to  be  submitted  to  the  jury.  And  we  think  the  fourth 
prayer  was  also  properly  refused.  The  form  and  terms  of  this  latter 
prayer  were  calculated  to  mislead  the  jury ;  and  besides,  it  asserted  that 
there  was  no  evidence  of  marriage. 

The  seventh  prayer  was  also  properly  refused.  It  embodies  the  prop- 
osition that  without  the  consent  of  the  master  the  marriage  of  the  slave 
was  actually  void.  There  is  no  warrant  for  this  in  the  law  of  this  state. 
The  statute.  Act  of  1777,  ch.  12,  prohibited  ministers  of  the  gospel  from 
publishing  the  banns  or  celebrating  matrimony  between  servants  or  a 
servant  and  a  free  person,  under  penalty,  without  the  consent  of  the 
master.  But  the  statute  did  not  declare  the  marriage  void,  nor  was  that 
the  operation  of  it.  The  minister  subjected  himself  to  a  fine,  but  the 
marriage  was  valid. 

The  eighth  prayer  of  the  appellants  was  riehtly  rejected.  It  did  not 
require  the  jury  to  find  what  was  essential  to  be  found,  namely,  that  the 
Bible  from  which  the  entries  were  taken  was  the  family  Bible  of  Andrew 
D.  Jones,  and  had  been  in  his  possession  as  such.  That  the  book  was 
found  in  the  intestate's  house,  after  his  death,  in  the  possession  of  his 
administratrix,  is  no  evidence  that  the  deceased  ever  saw  it.  On  ques- 
tions of  marriage,  births,  deaths,  &o.,  entries  in  a  family  Bible  or  Testa- 
ment are  admissible  even  without  proof  that  they  have  been  made  by  a 
relative,  provided  the  book  is  produced  from  the  proper  custody.  Proof 
of  the  handwriting  or  authorship  of  the  entries  is  not  required,  when  the 
book  is  shown  to  have  been  the  family  Bible  or  Testament,  for  then  the 
entries,  as  evidence,  derive  their  weight,  not  more  from  the  fact  that  they 
were  made  by  any  particular  person,  than  that,  being  in  that  place  as  a 
family  registry,  they  are  to  be  taken  as  assented  to  by  those  in  whose 
custody  the  book  has  been  kept.  1  Taylor  on  Ev.  sec.  585 ;  Subbard  v. 
Lees,  L.  R.  1  Ex.  255. 

For  the  reasons  stated,  we  reverse  the  rulings  of  the  court  below  in  the 
second  and  third  exceptions,  and  in  refusing  to  grant  the  second  prayer 
of  the  appellants,  but  affirm  its  rulings  in  all  other  respects ;  and  remand 
the  cause  for  a  new  triaL  Mulinffs  reverted^  and  cause  remanded. 
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SUPREME  COURT  COMMISSION  OF  OHIO. 

(To  appear  in  28  Ohio  St) 

TAXATION  OP  CORPORATION.  —  TELEGRAPH  COMPANY.  —  REGULATION 
OF  COMMERCE.  —  CONSTITUTIONAL  LAW.  —  LEGISLATIVE  POWER. — 
FOREIGN   CORPORATION,   ETC. 

WESTERN  UNION  TELEGRAPH  COMPANY  v.   MATER,  Treasurer. 

1.  Where  a  corporation  is  assessed  on  its  gross  receipts,  under  the  provisions  of  *'  an  act 
for  the  assessment  and  taxation  of  express  and  telegraph  companies"  (S.  &  S.  769- 
771),  and  pays  such  assessment  to  avoid  the  penalties  and  disabilities  incurred  by  a 
refusal  to  pay,  but  under  protest  and  after  notitying  the  treasurer  that  an  action  would 
be  brought  to  recover  back ;  such  payment  is  not  voluntary,  and  an  action  may  be 
maintained  to  recover  back  the  amount  so  paid,  if  the  tax  is  illegal. 

2.  A  state  tax  on  the  gross  receipts  of  such  company  for  the  year  next  preceding  the 
assessment  leturn  is  not  a  tax  on  commerce  between  the  several  states,  within  the 
meaning  of  article  1,  section  8,  of  the  Constitution  of  the  United  States,  although  they 
arose  chiefly  from  messages  pertaining  to  such  commerce,  or  from  messages  originafr 
ing  or  terminating  outside  of  the  state,  or  were  earned  on  the  lines  of  such  companies 
outside  of  the  state. 

8.  Corporations  of  other  states  are  not  citizens^  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states,  within  the  meaning  of  article  4,  section  2,  of  the 
Constitution  of  the  United  States,  that  provision  being  japplicable  to  natural  persons 
only. 

4.  Foreign  corporations  can  exercise  none  of  their  franchises  or  powers  within  this  state, 
except  by  comity  or  legislative  consent.  That  consent  may  be  upon  such  terms  and 
conditions  as  the  general  assembly  under  its  legislative  power  may  impose. 

5.  The  general  grant  of  legislative  power  vested  in  the  general  assembly  by  article  2, 
section  1,  of  the  Constitution,  includes  the  power  to  collect  revenue  for  public  pur- 
poses, and  the  limitations  on  the  exercise  of  this  power  are  to  be  found  in  other  pro- 
visions of  that  instrument,  and  in  the  Constitution  of  the  United  States. 

6.  The  provisions  of  article  12  of  the  Constitution  of  Ohio  are  not  grants  of  power  to 
the  legislature,  but  limitations  and  restrictions  on  the  general  powers  conferred  by 
article  2,  section  1;  and,  among  other  things,  section  2  of  article  12  requires  that  all 
propertv  subject  to  taxation  shall  be  taxed  by  a  uniform  rule,  and  according  to  its 
true  value  in  money. 

7.  The  privilege  that  a  foreign  corporation  enjoys  by  legislative  consent  of  exercising  its 
corporate  powers,  and  of  carrying  on  its  business  within  the  state,  is  not  property 
witnin  the  meaning  of  article  12,  section  2,  of  the  state  Constitution. 

8.  The  provisions  of  ^*  an  act  for  the  assessment  and  taxation  of  express  and  telegraph 
companies"  (S.  &  S.  769-771),  as  amended,  which  requires  a  foreign  telegraph  com* 
pany  to  pay  a  tax  on  its  gross  receipts  for  the  year  next  preceding  the  return  for  as- 
sessment,  at  a  rate  equal  to  that  on  property,  and  prohibits  any  person  from  acting  as 
agent,  or  transacting  any  business  for  such  company  that  is  in  default  of  payment, 
are,  in  effect,  a  chai^  for  the  privilege  of  exercising  its  franchises  and  powers  within 
the  state,  graduated  according  to  the  amount  of  receipts,  not  in  conflict  with  any  of  the 
limitations  on  the  power  of  taxation  vested  in  the  general  assembly. 

Error.    Eeserved  in  the  district  court  of  Hamilton  Coanty. 

The  case  arises  on  a  demarrer  to  the  petition. 

The  action  was  brought  under  the  act  (2  S.  &  C.  1151)  giving  courts 
jurisdiction  of  actions  to  recover  back  taxes  illegally  assessed  and  paid, 
and  to  enjoin  the  collection  of  such  taxes. 

The  petition  sets  forth :  — 
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1.  The  plaintiff  in  error  is  a  corporation  organized  under  the  laws  of 
New  York,  having  its  principal  office  and  place  of  business  in  the  city 
and  State  of  New  York,  doing  business  also  in  the  State  of  Ohio,  receiv- 
ing and  transmitting  telegraph  messages  between  points  lying  within  the 
State  of  Ohio,  and  also  between  points  in  the  State  of  Ohio  and  points  in 
other  states  and  countries. 

2.  Prior  to  1869,  plaintiff  accepted,  in  writing,  the  provisions  of  the 
Act  of  Congress  of  July  4,  1866.     14  U.  S.  Stat,  at  L.  221. 

8.  That  plaintiff's  ^*  wires,  poles,  batteries,  office  furniture,  franchises, 
and  other  property  "  in  Ohio  has  been  and  is  taxed  like  other  property  in 
said  state. 

4.  That  plaintiff's  lines  cross  nearly  all  states  of  the  Union,  and  occupy 
poi-tions  of  British  America,  and  that  a  large  amount  of  the  commercial 
transactions,  business,  and  intercourse  of  the  people,  &c.,  is  carried  on  by 
means  of  their  wires. 

5.  Section  16  of  Ohio  tax  law  of  April  5, 1859,  subjects  all  of  plaintiff's 
said  property  to  taxation,  and  all  of  said  personal  property  has  ever  since 
been  listed  for  taxation,  and  taxes  have  been  duly  levied  and  paid  in  ac- 
cordance with  the  same.     (Same  in  effect  as  paragraph  3,  above.) 

6.  Acts  of  May  1, 1862,  and  Amendatory  Act  of  April  13, 1865  (O.  L.), 
for  taxing  railroads  and  telegraph  companies  (S.  &  S.  769-771),  make  un- 
fair and  unlawful  discrimination  between  telegraph  companies  oi^nized 
and  doing  business  in  Ohio  and  those  organized  under  the  laws  of  another 
state  and  doing  business  in  Ohio,  and  same  rate  as  upon  other  property, 
although  plaintiff  says  about  two  thirds  of  said  gross  receipts  are  absorbed 
by  the  cuiTent  expenses  of  its  said  business,  while  no  person  residing  in 
Ohio,  and  no  corporation  having  its  principal  office  therein,  is  so  taxed. 

7.  ^'  That  said  double  taxation  is,  and  the  act  last  above  named  creates, 
an  unlawful  tax  upon  commerce ;  is  not  uniform  in  its  operations  on  all 
telegraph  companies  in  Ohio ;  is  unequal,  oppressive,  and  unjust  in  its 
operations,  and  wholly  illegal,  and  contrary  to  the  Constitution  of  the 
United  States  and  the  State  of  Ohio." 

8.  That  under  said  acts  plaintiff  made  a  true  return  to  the  auditor  of 
said  county  of  the  gross  receipts  of  its  business  in  said  county  for  the 
year  ending  May,  1870  — to  wit,  $172,297  — of  which  1153,850.99  was 
for  business  ^^  which  originated  or  terminated  at  a  point  or  points  outside 
of  the  State  of  Ohio ;  "  "  or,  in  other  words,  plaintiff  says  that  said  entire 
receipts  were  mostly  for  messages  pertaining  to  commerce  between  the 
states,  and  other  than  messages  sent  from  point  to  point  within  the  State' 
of  Ohio,  and  a  large  portion  of  its  said  gross  receipts  in  Ohio  are  earned 
on  its  own  lines  outside  of  said  State  of  Ohio,  and  by  its  employees  in 
other  states  of  the  Union  than  the  State  of  Ohio." 

9.  That  at  the  time  of  making  said  return  to  said  auditor,  *'  plaintiff 
duly  protested,  in  writing,  that  the  law  levying  said  tax  and  requiring 
said  return  was  unlawful  and  unconstitutional." 

10.  That  said  gross  sum  so  returned  to  said  auditor  was  placed  upon 
the  tax  duplicate,  and  a  tax  levied  thereon,  amounting  to  the  sum  of 
f5,757.93. 

11.  That  section  [7]  of  said  Act  of  1862  made  plaintiff  and  its  em- 
ployees, agents,  &c.,  liable  to  heavy  penalties,  disabilities,  and  punishments 
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if  they  should  refuse  or  omit  to  pay  such  taxes  for  twenty  days  after  the 
same  should  become  due,  and  that  plaintiff,  on  or  about  the  25th  day  of 
January,  1871,  and  after  the  same  became  due,  to  escape  trouble,  &c., 
and  to  save  its  agents  and  employees  from  prosecution,  &c.,  paid  to  the  said 
treasurer  of  Hamilton  County  the  full  amount  of  said  taxes  and  penalty 
thereon,  but  that  it  paid  said  sum  under  protest,  and  with  a  distinct  un- 
derstanding with  said  treasurer  that  it  would  sue  to  recover  back  said 
amount,  and  then  and  there  served  said  treasurer  with  written  notice  of 
its  protest  and  determination  to  sue  to  recover  said  amount,  as  illegally 
assessed  and  required  to  be  paid. 

12.  The  United  States  government  also  levied  and  collected  a  tax  on 
its  said  gross  receipts  for  the  year  1870. 

13.  Plaintiff  is  entitled  to  recover  from  said  defendants  said  sum  of 
$5,757.93  so  paid  under  protest,  together  with  interest  from  January  25, 
1871,  for  which  it  prays  judgment. 

Collins  ^  Herran^  for  plaintiff  in  error.  I.  If  the  taxes  complained  of 
were  illegally  exacted,  they  may  be  recovered  back.  They  were  not 
voluntarily  paid,  but  paid  under  compulsion.  Sections  1  and  2  of  the 
Statutes,  2  S.  &  C.  1151 ;  Baker  v.  Cincinnati,  11  Ohio  St.  634 ;  7  Waa 
128 ;  8  Wall.  209 ;  Deadv,  400. 

II.  The  l^slature  of  Ohio  has  no  power,  in  raising  revenue  for  general 
purposes,  to  levy  a  tax  upon  any  business,  pursuit,  or  avocation,  or  upon 
the  receipts  of  any  business.  Its  power  in  this  regard  is  limited.  The 
only  basis  of  taxation  in  Ohio  is  property.  The  people  of  the  state,  in 
their  Constitution,  have  purposely  restricted  the  legislature  from  any 
capricious,  partial,  or  unjust  exercise  of  the  taxing  power.  Constitution, 
art.  12,  set.  2,  and  art.  13,  sec.  4,*  3  Ohio  St.  10;  Mays  v.  Cincinnati,  1 
Ohio  St.  273;  Zanesville  v.  Avditor,  ^c.  5  Ohio  St.  589 ;  Hill  v.  Higdon, 
5  Ohio  St.  246;  11  Wis.  42;  2  Black,  611 ;  Bank  v.  Hines,  3  Ohio  St. 
1 ;  State  v.  Roberts,  11  Gill  &  J.  506. 

III.  The  act  in  question  infringes  upon  the  Constitution  of  the  United 
States.  It  is  an  attempt  to  make  the  people  of  other  states  pay  tribute 
to  Ohio  for  the  privilege  of  stringing  lines  of  wire  through  the  air,  for  the 
passage  of  an  insensible  fluid,  or  rather  for  the  passage  of  ideas,  in  a 
manner  that  in  no  way  hinders  or  annoys  the  people  of  Ohio,  but  rather 
blesses  and  enlightens  them.  It  is  more  illiberal  than  duties  levied  upon 
goods  that  may  happen  to  be  borne  through  the  state,  or  brought  into 
the  state.  It  is  quite  as  much  an  obstruction  of  free  commerce  among 
the  states  as  it  would  be  to  levy  a  poll- tax  upon  every  person  coming  into 
the  state  or  going  out  of  it  on  commercial  business. 

Nay,  it  is  an  impediment  to  the  free  opemtions  of  the  national  govern- 
ment itself.  In  the  movement  of  armies^  the  rapid  concentration  of 
troops,  the  early  promulgation  of  orders  from  the  head  of  the  army,  or  of 
any  other  department  of  the  government,  such  legislation  by  the  states 
might  prove  a  serious  embarrassment  and  obstruction.  Crandall  v. 
Nevada,  6  Wall.  86;  Brown  v.  Maryland,  12  Wheat.  449;  Weston  v. 
Charleston,  2  Pet.  449 ;  People  v.  Tax  Commissioners,  2  Black,  620 ;  7 
How.  400,  414 ;  Ward  v.  Maryland,  8  Wall.  432 ;  GUman  v.  PhiladeU 
jphia,  3  Wall.  737 ;  15  Wall.  282,  284. 

Forrest,  Cramer  ^  Mayer  and  Follett  ^  Cochran^  for  defendant  in 
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error.  I.  Corporations  are  not  citizens  within  the  meaning  of  section 
2,  article  4,  of  the  federal  Constitution,  which  guarantees  to  the  citizens 
of  each  state  ^Uhe  privileges  and  immunities  of  citizens  in  the  several 
states."  That  clause  refers  only  to  natural  citizens,  and  not  to  artificial 
persons  created  by  the  laws  of  the  several  states,  and  a  corporation 
created  by  one  of  the  states  can  exercise  none  of  the  functions  or  priv- 
ileges conferred  by  its  charter  in  any  other  state  of  the  Union,  except  by 
the  comity  and  consent  of  the  latter. 

This  is  directly  decided  in  the  following  cases,  q,  v,  :  Paul  v.  Vxrgimc^ 
8  Wall.  168;  Ducat  v.  Chicago,  10  Wall  410;  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  567. 

Section  8,  article  1,  of  the  Constitution  of  the  United  States,  which  con- 
fers upon  Congress  the  power  '*  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,**  Ac,  does  not  prevent  the  several  states 
from  affixing  such  terms  as  they  please  as  a  condition  of  allowing  foreign 
corporations  to  do  business  in  such  states,  and  to  make  binding  contracts 
there,  or  from  forbidding  such  corporations  from  doing  business  in  such 
states  at  all.  Gihhons  v.  Ogden,  9  Wheat.  692 ;  8  How.  73 ;  8  Wall. 
183;  3  Wall.  718;  15  Wall.  284;  18  Wall.  206;  21  Wall.  492;  10 
Wall.  566  ;  8  Wall.  168 ;  21  Ohio  St.  451. 

II.  Such  taxation  is  not  repugnant  to  section  2,  article  12,  of  the  Con- 
stitution of  Ohio.     10  Wall.  410 ;  15  Wall.  284. 

Again,  this  tax  is  not  a  tax  upon  property,  but  is  a  tax  upon  a  franchise 
granted  by  the  state,  and  is  in  no  manner  subject  to  the  provision  of  sec- 
tion 2,  article  12,  of  the  Constitution  of  this  state.  Society  for  Savings  t. 
Crite,  6  Wall.  694 ;  Protection  Society  v.  Massachusetts,  lb.  611. 

III.  The  payment,  as  described  in  the  petition,  is  not  an  ^involuntary 
payment,"  such  as  to  entitle  the  plaintiff  to  sue  for  the  recovery  of  the 
money.  Sections  1,  2,  8,  4,  5,  6,  7,  of  the  Act  of  May  1,  1862^  and  the 
Amendatory  Act  of  April  13,  1866,  S.  &  S.  171 ;  Mays  v.  Cincinnati,  1 
Ohio  St.  278  ;  Marietta  v.  Slocomh,  6  Ohio  St.  471.  See,  also.  Await  v. 
Eutaw  Building  Association,  34  Md.  435 ;  Lester  v.  Baltimore,  29  Md. 
415 ;  Baltimore  v.  Lefferman,  6  Gill,  426 ;  Fleetwood  v.  New  York,  2 
Sandf.  475;  Knihhs  v.  Hull,  1  Esp.  84;  Brown  v.  McKinally,  1  Esp. 
279 ;  Bilbie  v.  Lumley,  2  East,  468,  469. 

Johnson,  J.  Three  questions  are  presented  by  the  demurrer  to  the 
petition. 

1.  Was  the  payment  of  these  taxes  an  involuntary  payment,  within 
the  purview  of  the  statute  authorizing  the  recovery  back  of  taxes  ill^ally 
assessed  and  collected  ? 

2.  Is  such  tax  on  the  gross  receipts  of  a  foreign  telegraph  company  for 
the  preceding  year,  where  such  receipts  were  mostly  from  messages  per- 
taining to  commerce,  or  on  messages  originating  or  terminating  out  of  the 
state,  or  were  chiefly  earned  on  the  company's  lines  outside  of  the  state,  a 
regulation  or  restriction  of  commerce  between  the  states,  and  so  in  conflict 
with  the  Constitution  of  the  United  States? 

3.  Is  the  act  (S.  &  S.  769-771)  under  which  this  tax  is  assessed  and 
collected  authorized  by  the  Constitution  of  this  state  ? 

I.  What  constitutes  such  an  involuntary  payment  of  an  illegal  tax  as 
will  warrant  an  action  to  recover  the  same  back  under  the  statute  (2  S. 
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&  C.  1151),  was  considered  in  Stephana  TreoM.  y.  DanieU  et  cU.  27  Ohio 
St.  527)  and  in  Baker  y.  Cincinnati^  11  Ohio  St.  536. 

In  the  light  of  those  decisions,  we  are  agreed  that  upon  the  facts  stated 
in  the  petition  the  payment  of  these  taxes  Tvas  not  yoluntary. 

An  examination  of  the  several  provisions  of  this  act  (S.  &  S.  769-771) 
discloses  the  fact,  that  seven  penalties  and  disabilities  were  incurred  for 
making  default  in  payment,  amounting  to  a  total  exclusion  of  the  com- 
pany from  transacting  business  within  the  state.  The  act  provided  no 
mode  of  redress  nor  gave  the  plaintiff  a  day  in  court. 

The  payment  was  made  under  protest,  and  with  notice  of  this  action, 
to  avoid  these  penalties  and  disabilities.  If  the  tax  is  illegal,  we  think 
this  action  may  be  maintained. 

II.  Is  this  act  in  contravention  of  the  Constitution  of  the  United  Stales? 

The  petition  states  that  the  gro89  receipts^  which  the  company  was 
bound  to  return  and  upon  which  it  was  taxed,  amounted  to  $172,297,  of 
which  $158,850.99  was  for  business  ^^  which  originated  or  terminated  at 
a  point  or  points  outside  of  the  State  of  Ohio ; "  and  it  is  alleged  that 
these  messages  to  or  from  different  states  pertained  to  commerce  between 
the  several  states,  and  that  a  larger  portion  of  said  receipts  were  earned 
on  the  company's  lines  outside  of  the  State  of  Ohio. 

It  is  claimed  that  a  tax  on  these  ffross  receipts  for  the  past  year  is  the 
same  as  a  tax  on  the  messages  themselves,  and  that  a  tax  on  messages 
between  citizens  of  different  states  pertaining  to  commercial  transactions 
is  a  state  interference  with  the  freedom  of  commerce  among  the  states, 
and  in  conflict  with  the  Constitution  of  the  United  States. 

By  section  8  of  article  1  of  this  Constitution,  the  Congress  possesses 
power  ^^  to  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes." 

In  Brovm  v.  Mdrtfland^  12  Wheat.  448,  Marshall,  C.  J.,  in  speaking 
of  the  power  of  the  states,  in  view  of  these  provisions,  says :  *^  That  the 
taxing  power  of  the  state  must  have  some  Umits.  It  cannot  reach  and 
restrain  the  action  of  the  national  government  within  its  proper  sphere. 
It  cannot  interfere  with  any  regulation  of  commerce.  If  the  states  may 
tax  all  persons  and  property  found  on  their  territory,  what  will  restrain 
them  from  taxing  goods  in  their  transit  through t  the  state,  from  one  port 
to  another,  for  the  purpose  of  re-exportation  ?  Or  what  would  restmn  a 
state  from  taxing  any  article  passing  through  it,  from  one  state  to  an- 
other, for  the  purpose  of  traffic  ?  Or  from  taxing  the  trarisportation  of 
articles  passing  from  the  state  itself  to  another  state  for  commercial  pur- 
poses? 

From  this  it  was  held,  that  a  state  law  requiring  an  importer  to  take  out 
license  before  he  should  be  permitted  to  sell  a  bale  of  imported  goods  is 
void,  and  so  is  a  state  law  requiring  the  master  of  a  vessel  engaged  in  for- 
eign commerce  to  pay  a  certain  sum  on  account  of  each  passenger  brought 
from  a  foreign  country.     Paeeenger  Ceues^  7  Howard,  273. 

But  a  state  may,  in  the  exercise  of  its  police  power,  forbid  the  sale  by 
retail  of  spirituous  liquors  imported  from  abroad,  or  from  another  state. 
Liceme  Oases^  5  Howard,  504. 

So  ^  a  special  tax  on  ittilroad  and  stage  companies,  for  every  passenger 
carried  out  of  the  state  by  them,  is  a  tu  on  the  passenger  for  the  privi- 
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lege  of  passing  through  the  state  by  the  ordinary  modes  of  travel,  and  is 
not  a  simple  tax  on  the  business  of  the  corporation."  Crandally.  Nevada^ 
6  Wall.  35. 

Clifford,  J.,  in  CHlman  v.  Philadelphia,  3  Wall.  787,  says :  "  Right  of 
intercourse  between  state  and  state  was  a  common  law  right,  and,  as  such, 
was  fully  recognized  and  respected  before  the  Constitution  was  formed. 
Those  who  framed  the  instrument  found  it  an  existing  right,  and  regard- 
ing the  right  as  one  of  high  national  interest,  they  gave  to  Congress  the 
power  to  regulate  it,"  &c. 

The  United  States  supreme  court  set  aside  an  act  of  the  legislature  of 
Pennsylvania  (^Erie  R.  R,  v.  Perm.  15  Wallace,  282),  holding  that  — 

^^^  statute  imposing  a  tax  upon  freight  taken  up  within  the  state  and 
carried  out  of  it,  or  taken  up  without  the  state  and  brought  into  it,  was 
repugnant  to  that  clause  of  the  federal  Constitution  giving  to  Congress  the 
power  to  regulate  commerce  between  the  states." 

This  decision  was  founded  on  the  case  of  the  State  Freight  Tax^  16  Wal- 
lace, 282,  which  arose  on  a  law  of  the  State  of  Pennsylvania,  to  provide 
additional  revenue  for  the  commonwealth. 

This  act  required  certain  transportation  companies  doing  business  within 
the  state  to  report  the  number  of  tons  of  freight  carried,  and  compelled 
them  to  pay  a  tax  of  bo  much  per  ton  on  the  amount  carried. 

The  whole  subject  underwent  a  thorough  discussion,  and  the  conclusion 
was  reached  as  above  stated. 

This  conclusion  rests  on  the  ground  carefully  stated  by  the  court,  that 
it  was  a  tax  on  the  freight  carried,  and  not  on  the  aggregate  btisinese^  nor 
franchises^  nor  property  of  the  transportation  companies.  It  was,  in  the 
view  the  court  took  of  the  law,  a  tax  on  the  thing  carried^  and  for  that 
reason  was  a  tax  on  commerce. 

The  difference  between  a  direct  tax  on  an  article  of  commerce,  and  a 
tax  on  the  company  carrying,  by  taxing  its  property,  franchises,  or  busi- 
ness, is  clearly  shown  by  the  case  of  2%6  Reading  R.  R,  Co.  v.  Pennsyl- 
vania, 15  Wall.  284,  where  it  was  held,  that  ^^  a  statute  of  a  state  imposing 
a  tax  upon  the  gross  receipts  of  railroad  companies  is  not  repugnant  to  the 
Constitution  of  the  United  States,  though  the  gross  receipts  are  made  up 
in  part  from  freights  received  for  transportation  of.  merchandise  from  the 
state  to  another  state^  or  into  the  state  from  another.  Such  a  tax  is  not  a 
regulation  of  inter-state  commerce." 

The  court'  say :  "  It  is  not  everything  that  affects  commerce  that 
amounts  to  a  regulation  of  it,  within  the  meaning  of  the  Constitution." 
^^  We  think  it  may  safely  be  asserted  that  the  states  have  authority  to  tax 
the  estate,  real  or  peraonal,  of  all  their  corporations,  including  carrying 
companies,  precisely  as  they  may  tax  similar  property  which  belongs  to 
natural  persons,  and  to  the  same  extent.  We  think  also  that  such  taxa^ 
tion  may  be  laid  upon  a  valuation,  or  may  be  an  excise;  and  that  in  exact- 
ing an  excise  tax  from  their  corporations,  the  states  are  not  obliged  to 
impose  a  fixed  sum  upon  the  franchises,  or  upon  the  value  of  them,  but 
they  may  demand  a  graduated  contribution,  proportioned  either  to  the  value 
of  the  privileges  granted,  or  to  the  extent  of  their  exercise,  or  to  the  re- 
sults of  such  exercise." 

Again :  ^^  If  the  tax  be  upon  the  instrument,  such  as  a  8tageKK>ach,  a 
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railroad  car,  or  a  canal  or  a  steamboat,  its  tendency  is  to  increase  the 
cost  of  transportation ;  still  it  is  not  a  tax  apon  transportation  or  upon 
commerce,  and  it  has  never  been  seriously  doubted  that  such  a  tax  may 
be  laid." 

For  these  reasons  it  was  said  a  tax  on  gro99  receipts  for  transportation 
was  not  a  tax  on  articles  of  commerce,  but  upon  the  fruits  of  commerce 
after  they  had  reached  the  treasury  of  the  company. 

To  the  same  effect  is  the  case  of  The  Delaware  IL  B.  Tax^  18  Wallace, 
206,  and  Erie  Railway  Co.  v.  Pennsylvania^  21  Wall.  492. 

In  tl)e  case  of  The  Delaware  Railroad  Taxj  18  Wall.  281,  the  supreme 
court  say  :  ^^  A  tax  upon  a  corporation  may  be  proportioned  to  the  in- 
come received,  as  well  as  to  the  value  of  the  franchise  granted  or  the 
property  possessed."  And  in  Erie  Railway  Oo,  v.  Pennsylvania,  21  Wall. 
492,  the  court  sustained  the  validity  of  the  law  of  Pennsylvania,  imposing 
a  tax  of  three  fourths  of  one  per  cent,  upon  the  gross  receipts  of  tlie  Erie 
Railway,  although  but  forty-two  miles  of  its  whole  line  of  four  hundred 
and  fifty-five  miles  lay  within  the  state. 

By  a  statute  of  Massachusetts,  a  tax  of  four  per  cent,  upon  all  pre- 
miums charged  or  received  on  contracts  for  insurance  of  property  was 
imposed  upon  all  companies  foreign  to  the  United  States ;  a  tax  of  two 
per  cent,  upon  corporations  organized  under  the  laws  of  any  other  state 
than  Miissachusetts,  while  only  one  per  cent,  was  imposed  upon  corpora- 
tions organized  under  the  laws  of  Massachusetts. 

The  supreme  court  of  the  United  States  held  that  this  ^^  law  of  Massa- 
chusetts is  no  violation  of  the  federal  Constitution."  Liverpool  Ins,  Oo.  t. 
Massachusetts.  10  How.  573. 

In  this  case  it  was  held  that  the  business  of  insurance  was  not  commerce, 
though  Ciirried  on  between  citizens  of  different  states,  and  therefore  such 
business  might  be  taxed  by  the  states. 

This  subject  has  recently  been  before  the  supreme  court  in  Welton  y. 
State  of  Missouri^  1  Otto,  275 ;  Henderson  et  al.  v.  Mayor  of  New  York^  2 
Otto,  259,  and  Chy  Lung  v.  Freeman  et  al.  2  Otto,  275. 

Welton  V.  Missouri  involved  the  validity  of  a  license  tax  on  peddlers, 
dealing  in  articles  not  the  product  or  growth  of  the  state. 

It  was  held  that  such  a  tax  was  in  effect  a  tax  on  goods,  wares,  and 
merchandise  of  other  states  brought  into  the  state  for  sale,  and  therefore 
was  a  discrimination  that  interfered  with  freedom  of  commerce  between 
the  states. 

It  was  further  held  in  that  case,  that  the  non-action  of  Congress  on  the 
subject  of  commerce  between  the  states  was  equivalent  to  saying  that  it 
should  be  free,  and  that  state  legislation,  of  a  restrictive  character,  against 
articles  of  trade  and  traffic  between  the  states,  by  reason  of  their  foreign 
origin,  is  an  interference  with  that  freedom,  and  therefore  unconstitutional. 
Commerce  between  the  states  relates  to  ti*ade  in  articles  of  property. 
Telegrams  or  correspondence  by  any  other  method,  although  between  cit- 
izens of  different  states,  and  although  it  may  relate  to  commercial  transac- 
tions, are  not  commerce. 

They  are  instruments  or  aids  to  facilitate  commerce.  Like  the  vehicle 
on  which  goods  or  persons  are  transported  from  state  to  state,  they  may  be 
indispensable  to  a  successful  prosecution  of  trade.  These  instruments  of 
commerce  have  always  been  subject  to  state  taxation. 
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Whether,  i£  Congress  should  legislate  on  this  subject  and  make  the 
telegraph  lines  part  of  the  postal  system,  or  declare  them  indispensable  to 
trade  and  commerce  between  the  states,  and  so  exempt  messages  relating 
to  commerce  from  state  taxation,  such  a  tax  will  be  valid,  we  will  not 
here  inquire. 

This  law  does  not  impose  a  tax  on  messages,  but  on  the  gross  receipts 
of  a  previous  period  of  time,  and  so  within  The  Delaware  M,  it.  Tax,  18 
Wall.,  cited  above. 

III.  Is  this  statute  (S.  &  S.  769-771)  in  conflict  with  the  Constitution 
of  the  state  ? 

This  plaintiff  is  a  foreign  corporation,  doing  business  within  the  state, 
with  its  principal  office  in  another  state.  Its  property  within  the  state  is 
taxed  as  other  property. 

The  right  of  the  state  over  such  corporations,  and  its  power  to  impose 
upon  them  terms  and  conditions  upon  which  they  may  transact  business 
within  the  state,  as  well  as  the  general  power  of  taxation,  is  involved  in 
this  inquiry. 

The  power  of  the  state  to  collect  taxes  for  public  purposes  is  an  inher- 
ent and  indispensable  incident  of  sovereignty.  Without  it  no  civilized 
state  could  discharge  its  functions. 

This  power  would  exist  without  a  written  Constitution.  The  object  of 
constitutional  provisions  is  to  regulate  its  exercise  by  such  limitations  and 
restrictions  as  will  protect  the  people  against  unjust  or  arbitrary  action  of 
the  governing  power.  MeOuilatAgh  v.  Maryland^  4  Wheat.  816 ;  Provi- 
dence Bank  v.  BiUings^  4  Peters,  519 ;  North  M.  R.  It.  v.  McChiire^  20 
Wall.  46 ;  Deholt  v.  0.  L.  ^  Trust  Co.  1  Ohio  St.  668 ;  Cooley  on  Taxa- 
tion, 8  ;  Cooley  on  Const.  Law  ;  The  Federalist,  Nos.  30-85.  The  Con- 
stitution (art.  2,  sec.  1)  provides,  that  ^^  the  legislative  power  of  the  state 
shall  be  vested  in  the  general  assembly." 

The  power  to  raise  revenue  for  public  purposes,  being  a  legislative  power, 
is  thus  expressly  committed  to  the  general  assembly. 

It  is  a  grant  of  general  power  of  taxation. 

Limitations  and  restrictions  on  its  exercise  are  to  be  found  in  other  pro- 
visions of  that  instrument,  and  in  the  federal  Constitution. 

Thus  article  12,  which  relates  to  taxation,  is  not,  as  seems  to  be  sup- 
posed, a  delegation  of  authority  to  raise  revenue,  but  a  limitation  of  that 
power  as  conferred  by  article  2,  section  1. 

In  Hill  V.  Hiffdon,  5  Ohio  St.  250,  it  is  said :  ^*  In  our  present  Consti- 
tution, as  well  as  in  the  former,  the  general  grant  of  legislative  authority 
includes  the  power  of  taxation  in  all  its  forms.  Restrictions  upon  its  ex- 
ercise are  to  be  looked  for  in  other  parts  of  the  instruments." 

As  a  deduction  from  that  proposition,  the  court  sustains  the  validity 
of  assessments  in  cities  and  towns.  If  article  12  was  the  source  of  the 
taxing  power,  this  assessment,  being  in  effect  a  tax,  would  have  been 
invalid. 

So  in  Beeves  v.  Treasurer  of  Wood  County^  8  Ohio  St.  338,  it  was  held, 
that  the  power  to  levy  and  collect  a  local  assessment  was  a  branch  or  part 
of  the  general  authority  of  the  legislation  which  exists  in  the  state,  as  well 
before  as  after  the  adoption  of  the  Constitution  of  1851,  and  while  it  was 
a  species  of  tax,  yet  it  was  not  objectionable,  because  it  was  assessed  in 
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proportion  to  benefits  conferred,  and  not  ad  valorem^  as  required  by  article 
12,  section  2. 

This  point  was  directly  considered  in  Baker  ▼.  Oincinnatu  11  Ohio  St. 
584,  under  a  law  of  the  state  which  conferred  upon  cities  and  towns  power 
to  license  shows  and  other  performanoes,  and  to  chai^  such  sums  of  money 
as  the  council  may  think  fit.  Under  an  ordinance  for  that  purpose,  Baker 
was  charged  81  for  issuing  a  license  to  him,  and  $63.60  for  the  privi- 
lege of  running  a  theatre  for  six  months,  which  wais  paid  into  the  city 
treasury. 

It  was  claimed  there,  as  it  is  here,  that  this  tax  was  prohibited  by  arti- 
cle 12,  section  2,  which  provides  for  taxation  by  a  uniform  rule  on  all 
kinds  of  property,  according  to  its  true  value  in  money. 

It  was  argued  that  property,  and  property  alone^  is  the  note  basis  for 
raising  revenue,  and  that  the  legislature  had  no  power  to  collect  revenues, 
or  authorize  municipal  corporations  to  do  so,  by  a  tax  on  any  business, 
pursuit,  or  avocation. 

A  remark,  not  necessary  to  the  decision,  is  found  in  the  opinion  of  the 
judge,  in  Exchange  Bank  v.  Hines^  8  Ohio  St.  10,  and  is  cited  in  support 
of  this  argument. 

In  reply,  Gholson,  J.,  says :  ^*  The  legislative  power  of  the  state  is  found 
in  article  2,  section  1,  and  includes  all  the  power  which  the  objects  of  the 
state  government  may  require,  and  we  must  look  to  other  provisions  of 
the  Constitution  to  ascertain  to  what  extent  legislative  discretion  is  quali- 
fied or  restricted ;  that  article  12,  section  2,  is  not  a  grant  of  power^  but 
a  regtUatiofh  of  power  already  granted  in  the  first  section  of  the  second 
articled' 

In  that  case,  the  court  conclude  that  the  power  to  authorize  licenses  is 
untouched  by  the  Constitution,  except  in  case  of  intoxicating  liquors. 

How  far,  and  to  what  extent,  this  power  may  be  used  to  raise  revenue 
in  that  mode,  is  mooted,  but  not  considered,  beyond  the  case  before  the 
court ;  but  it  is  said :  ^^  It  may  be  admitted  that  it  could  not  be  employed 
as  a  mode  of  taxing  property  without  reference  to  the  uniformity  or  equal- 
ity required  by  section  2,  article  12." 

It  was  said  the  power  to  collect  a  tax  on  a  license,  the  amount  of  which 
was  in  the  discretion  of  the  council,  was  analogous  to  the  power  to  make 
assessments  in  the  cases  already  cited ;  and  the  fact  that  the  amount  col- 
lected was  greater  than  the  cost  of  issuing  the  license,  or  that  it  went  into 
the  public  treasury  as  a  tax,'  did  not  affect  its  validity. 

In  speaking  of  section  2,  of  article  12,  the  learned  judge  says  (p.  641)  : 
^^  The  things  in  contemplation  were  property  of  every  possible  description, 
and  an  equal  and  uniform  tax  on  that  property,  according  to  its  true  value 
in  money.  If  there  be  a  species  of  taxation^  or  subject  matter  of  taxation, 
not  embraced  in  that  section,  there  is  nothing  in  it  by  which  they  are  pro- 
hibited or  excluded.  Laws  taxing  property  must  certainly  conform  with 
that  section." 

^'  A  license  cannot  be  regarded  as  property ;  "  and  it  is  added :  ^^  Now 
neither  of  these  sections  in  terms  prohibits  the  granting  of  licenses  and 
Baaking  a  charge  therefor,  nor  the  imposition  of  a  tax  on  a  license." 

In  ZanesviUe  v.  Biohards^  5  Ohio  St.  690,  the  court  is  careful  to  add  to 
ttie  opinion  that  while  it  extended  to  all  laws  providing  for  taxation  within 
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the  meaning  of  that  term  as  used  in  the  Constitution,  it  by  no  means  fol- 
lowed that  it  covered  *^  the  whole  ground  included  in  the  limits  of  the  tax- 
ing power." 

This  article  came  under  review  in  The  Cineinnati  Q-a%  Co,  v.  The  State^ 
18  Ohio  St.  238,  where  it  was  held  that  a  pro  rata  assessment  according 
to  valuation  on  the  property  of  the  gas  companies  in  the  state,  to  pay  the 
salary  of  the  state  inspector  of  meters,  was  not  in  violation  of  article  12, 
section  2. 

It  is  there  said  this  section  relates  to  taxes  to  be  raised  on  property^  and 
that  this  is  in  the  nature  of  a  charge  upon  a  iiMtneM.  It  is  said  it  does 
not  follow  that  because  the  state  is  compelled  to  tax  all  property  by  a  uni- 
form rule,  that  it  is  therefore  cut  off  from  all  power  to  lay  assessments  and 
charges  for  exceptional  and  special  purposes ;  and  ^^  an  express  direction 
to  impose  a  tax  by  a  uniform  rule  does  not  necessarily  limit  the  power 
of  taxation  upon  that  which  is  not  property," 

Again,  under  the  police  power  of  the  state,  it  will  not  be  denied  that 
laws  are  valid  which  impose  fines,  penalties,  and  forfeitures  on  classes  of 
acts  denominated  crimes  and  misdemeanors,  and  which  make  these  punish- 
ments a  source  of  revenue. 

The  money  or  property  arising  from  these  form  part  of  the  public  rev- 
enue. They  are  in  effect  taxes  on  obnoxious  acts,  practices,  and  coca- 
pations. 

So  license  taxes  for  the'  privilege  of  exhibiting  shows,  or  to  keep  ferries, 
taverns,  &c.,  and  charges  incident  to  inspection  laws,  are  in  the  nature  of 
taxes  on  trade  or  business. 

The  Hamilton  County  Fee  Bill  (67  Ohio  L.  and  68  Ohio  L.)  required  all 
fees  to  be  paid  into  the  treasury,  and  provided  for  the  payment  of  salaries 
to  the  officers  out  of  the  treasury. 

In  The  State  v.  The  Judges^  21  Ohio  St.  1,  the  invalidity  of  this  act 
was  claimed  on  the  ground,  among  others,  that  article  12,  section  2,  re- 
quired that  funds  raised  to  carry  on  the  government  should  be  raised  by  a 
uniform  tax  on  property,  and  forbids  the  methods  of  justice,  or  the  process 
of  record  of  titles,  or  the  functions  of  county  officers  being  taxed. 

In  case  of  a  surplus  of  fees  over  salaries  to  the  amount  of  $5,000  in 
either  office,  that  surplus  under  the  law  went  into  the  general  funds  of  the 
county. 

The  court  say,  if,  in  the  practical  operation  of  the  act,  the  effect  should 
be  to  leave  a  surplus  for  the  use  of  the  county,  which  is  contingent,  this 
would  result  from  the  difficulty  found  in  prescribing  such  rates  of  charges 
as  to  make  the  receipts  equal  to  the  salaries.  It  is  held  that  the  mode  of 
paying  public  officers  by  fees  exacted  of  suitors  is  not  in  conflict  with 
article  12,  and  ^^  if  these  exactions  are  called  taxes,  they  become  none  the 
less  such  as  to  those  upon  whom  they  are  imposed  by  being  paid  to  the 
officer,  than  if  paid  into  the  public  treasury."  This  law  is  an  instance  of 
the  legislative  power  to  levy  taxes  other  than  on  property. 

All  fees  are  taxes  on  suitors,  often  quite  onerous,  for  the  privilege  of 
using  the  courts  to  decide  their  controversies.  Generally  they  go  directly 
to  the  public  officers,  as  their  compensation  for  services  rendered ;  but  this 
case  decides  they  may  be  paid  directiy  into  the  public  funds,  and  the 
officers  may  be  compensated  by  salaries,  and  any  surplus  of  fees  over  sahif 
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ries  becomes  public  revenue  for  county  purposes,  in  lieu  of  taxes  on 
property. 

Many  of  the  states  have  constitutional  provisions  similar  to  ours,  re- 
quiring uniformity  in  taxing  property  according  to  value,  and  these  pro- 
visions have  been  under  review  by  their  highest  courts. 

In  CHasgow  v.  Rouse^  43  Mo.  479,  it  was  said :  "  The  Constitution 
enjoins  a  uniform  rule  as  to  the  imposition  of  taxes  on  all  property,  but 
does  not  abridge  the  power  of  the  legislature  to  provide  for  revenue  from 
other  sources. 

"  Outside  of  the  constitutional  restriction,  the  legislature  judge  of  the 
propriety  of  taxation,  and  define  the  sources  of  revenue  as  the  exigeticies 
of  the  case  may  require." 

In  California,  where  the  constitutional  provision  is  almost  a  copy  of  ours, 
it  was  held,  that  a  tax  on  business  graduated  by  sales  on  monthly  business 
was  not  forbidden,  on  the  ground  that  it  was  not  a  tax  on  the  goods  but 
on  the  business,  and  if  uniform  on  all  business  of  that  kind  was  unobjec- 
tionable.    Sacramento  v.  Orocker^  16  Cal.  119. 

In  Georgia,  in  the  case  of  The  Some  Ins.  Co.  v.  The  CUty  of  Augusta^ 
50  Geo.  548,  several  cases  in  that  state  are  cited  to  the  effect  that  a  tax 
on  professions  was  not  in  conflict  with  a  provision  that  ^^  Taxation  on 
property  shall  be  ad  valorem^  and  uniform  on  all  species  of  property  taxed." 

Therefore  it  was  held  that  the  city  of  Augusta  might,  under  legislative 
authority,  exact  a  fixed  sum,  without  reference  to  capital  or  business,  for 
the  privilege  of  doing  business,  such  sum  not  being  a  tax  on  property. 
To  the  same  effect  are  Adams  v.  Mayor^  and  State  v.  Crawford^  2  Head 
(Tenn.),  868,  460.  * 

The  same  doctrine  is  affirmed  in  Walcut  v.  The  People^  17  Mich.  68, 
and  Kitson  v.  Mayor^  26  Mich.  325 ;  QUkerson  v,  Frederick  Justices^ 
Slaughter  v.  Commonwealth^  13  Grattan,  767  ;  Ould  ^  Carrington  v.  Rich- 
mond,  26  Grattan,  464 ;  Carter  v.  Dow^  16  Wis.  298  ;  Municipality  v.  Du- 
bois^ 10  La.  199. 

These  cases  from  other  states  are  cited  to  support  our  principal  propo- 
sition, that  the  power  to  levy  taxes  is  a  part  of  the  legislative  authority 
found  in  article  2,  section  1,  and  that  under  it  taxation  in  any  of  the 
modes  known  and  practised  prior  to  the  Constitution  of  1851  still  exist, 
except  so  far  as  restricted  by  other  provisions  of  that  intrument.  Whether 
these  cases  which  have  been  cited  from  other  states  would  be  followed  in 
Ohio,  we  need  not  now  inquire.  To  the  extent  that  they  affirm  that  the 
provision  for  an  ad  valorem  system  of  taxation  on  all  property  in  the  state 
is  not  a  surrender  of  the  general  power  to  raise  revenue  by  other  modes 
than  upon  the  property  of  the  state,  we  approve  them. 

The  power  to  raise  necessary  fimds  to  defray  the  legitimate  expenses 
of  government  is  vital  to  the  existence  of  the  state.  To  this  extent  it 
can  neither  be  surrendered  nor  granted  away. 

Limitations  and  restrictions  on  this  power  found  in  the  Constitution  are 
wise  saf^uards,  to  prevent  its  abuse,  and  to  that  end  should  receive  a 
liberal  construction ;  but  we  apprehend  the  canons  of  construction  will 
not  warrant  the  presumption  that  an  acknowledged  authority  in  the  state 
has  been  surrendered  by  a  wise  limitation  which  relates  only  to  the  mode 
of  taxing  property,  and  which  does  not  purport  to  limit  the  legislative 
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authority  as  to  other  methods  of  providing  public  revenue,  much  less  by 
such  construction  to  abridge  the  general  police  power  of  the  state.  The 
object  of  article  12,  section  2,  was  to  secure  uniformity  of  taxes  on  all  the 
property  of  the  state  not  specially  exempted. 

It  embodies  the  main  features  of  ^*  An  act  for  levying  taxes  on  all  prop- 
erty according  to  its  true  value  in  money  "  (2  Curwen,  1260),  known  as 
the  Tax  Law  of  1846. 

No  one  ever  supposed  that  the  adoption  of  that  act  in  1846  was  a  sur- 
render by  the  state  of  the  general  taxing  power,  or  of  the  acknowledged 
authority  to  regulate  or  control  any  special  or  objectionable  business  by 
fees,  fines,  penalties,  and  charges,  which  become  a  source  of  revenue. 

To  this  branch  of  legislative  authority  belongs  the  power  to  create  cor- 
porations, and  to  prescribe  the  terms  and  conditions  upon  which  they  may 
exercise  their  franchises.  The  power  over  foreign  corporations  is  equally 
clear.  They  may  be  excluded  from  the  state  altogether,  or  admitted  on 
such  terras  as  the  state  may  prescribe.  They  are  not  citizens^  within  the 
meaning  of  the  federal  Constitution,  ^*  entided  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states." 

They  can  exercise  none  of  their  powers  or  franchises  within  this  state, 
except  by  comity  or  under  legislative  consent.  Bank  of  Augusta  v.  JEarle^ 
18  Pet.  519  ;  Paul  v.  Virginia^  8  Wall.  168 ;  Ducat  v.  Chicago,  10  Wall. 
410 ;  Liverpool  Ins.  Co.  v.  MassachusetU,  10  Wall.  667  ;  Lafayette  Ins. 
Co.  V.  French,  18  How.  404  ;  The  Fire  Dept.  v.  Noble,  8  E.  D.  Smith,  440 ; 
De  Groat  v.  Van  Duzen,  20  Wend.  390  ;  Commonwealth  v.  Milton,  12  B. 
Mon.  212 ;  Fire  Dept,  v.  Helfenstein,  16  Wis.  136.  Such  consent  may  be 
granted  on  such  terms  and  conditions  as  the  state  may  impose. 

In  Paul  V.  Virginia  it  is  said :  ^^  The  state  may  exclude  foreign  cor- 
porations entirely  ;  it  may  restrict  it  to  particular  localities,  or  exact  such 
security  for  the  performance  of  its  contracts  as  will  best  promote  the  public 
interest.     The  whole  matter  rests  in  its  discretion." 

Ducat  V.  Chicago,  48  111.  172,  afterward  affirmed  in  10  Wallace,  410,  is 
in  point,  and  involved  the  validity  of  an  act  of  Illinois  imposing  a  license 
fee,  and  a  tax  of  two  per  cent,  on  all  premiums,  received  by  foreign  in- 
surance companies  doing  business  within  the  state. 

The  validity  of  this  act  was  challenged :  1.  Because  the  Constitation, 
like  ours,  provided  for  an  ad  valorem  svstem  of  taxation  ;  and  2.  Because 
this  tax  on  premiums  received  by  foreign  corporations  was  an. unjust  dis- 
crimination in  favor  of  domestic  corporations,  and  an  interference  with 
business  between  the  states. 

It  was  held  valid  by  the  supreme  court  of  Illinois  on  both  grounds ; 
that  court  holding,  that  although  taxes  on  property  must  be  uniform,  yet 
a  tax  on  gross  premiums  of  foreign  insurance  companies  was  not  a  tax  on 
persons  or  property  of  the  corporators. 

The  supreme  court  of  the  United  States  affirmed  this  judgment,  follow- 
ing PawZ  V.  Virginia,  supra. 

To  the  same  e£Eect  are  The  Cin.  Mut.  Health  Ass'n  Co.  v.  Rosenthali 
56  lU.  85  ;  The  Fire  Dept.  v.  Noble,  3  E.  D.Smith,  440 ;  The  Fire  Dept. 
V.  Wright,  3  E.  D.  Smith,  453. 

These. last  cases  were  affirmed  by  the  court  of  appeals  of  New  York. 

If,  therefore,  under  the  power  of  taxation,  (x  the  general  authority  to 
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exclude  foreign  corporations^  or  regulate  the  terms  on  which  they  may  do 
business,  or  under  both  combined,  this  law  can  be  sustained,  it  is  our  duty 
so  to  declare ;  for  unless  it  manifestly  contra vienes  the  Constitution,  the 
judicial  department  is  not  warranted  in  declaring  it  void. 

We  have  seen  that  the  fact,  that  revenue  results  from  the  exercise  of 
legislative  power,  as  in  cases  of  fines,  licenses,  &c.,  and  that  the  law  is  in 
effect  and  practically  a  tax,  does  not  invalidate  it. 

As  was  said  in  Baker  y. ^Cindnnati^  ^^  There  is  no  magic  in  names." 

By  the  seventh  section  of  this  act  (S.  &  S.  770),  if  the  amount  assessed 
^^  shall  remain  due  and  unpaid  to  the  treasurer  of  the  county  for  the 
period  of  twenty  days  after  the  time  provided  by  law  for  the  payment 
thereof,  it  shall  be  unlawful  for  any  person  or  persons,  or  corporations,  to 
act  as  agents,  or  do  or  transact  any  business  for  such  company  so  in  de- 
fault, of  such  county,  until  said  taxes,  interest,  and  penalties  are  fully 
paid."  Not  only  this,  but  heavy  penalties  are  imposed  on  persons  or  rail- 
road companies  for  acting  for  or  transacting  business  for  such  defaulting 
corporation.  These  provisions  amount  to  an  exclusion  of  business  from 
the  state. 

They  are  the  conditions  upon  which  the  corporations  named  in  the  act 
are  allowed  to  do  business  within  the  state. 

Whether  this  tax  is  warranted  by  a  wise  public  policy,  and  whether  it 
is  too  onerous,  are  questions  for  the  l^slature  and  not  for  the  courts. 

The  burden  is  the  price  paid  for  transacting  their  business  within  the 
state.  Having  their  principal  office  in  another  state,  where  all  their  prop- 
erty, except  the  little  that  may  be  within  the  state,  is  located,  and  com- 
posed of  corporators  also  beyond  the  state,  they  would  otherwise  be  exon* 
erated  from  an  equal  share  of  the  public  burdens. 

Any  regulations  imposed  on  such  corporations,  not  amounting  to  a  regu- 
lation of  commerce,  nor  to  a  tax  on  the  property  of  a  corporation  within 
the  state,  imposed  as  a  compensation  to  be  paid  to  the  state  for  the  privi- 
lege of  doing  business  within  its  territory,  is,  we  think,  within  the  legisla- 
tive power  of  the  general  assembly. 

The  unbroken  current  of  judicial  authority  is  in  support  of  such  a  power 
in  the  state,  and  in  our  opinion  public  policy  demands  its  exercise. 

Corporations  have  multiplied  to  an  almost  indefinite  extent  in  every 
state,  not  only  to  do  business  at  home,  but  in. other  states.  In  our  own 
state  domestic  corporations  are  subject  to  legislative  control,  and  theur 
stockholders  are  individually  liable;  but  in  case  of  foreign  corp(»rattion8  no 
such  control  exists,  and  their  stockholders  are  beyond  state  authority. 

These  artificial  beings  control  a  large  part  of  the  active  wealth  of  the 
country. 

They  exercise  a  concentrated  power  for  good  or  evil,  &r  greater  than 
natural  persons  possibly  can* 

If  such  organizations,  composed  of  persons  residing  out  of  the  state  and 
clothed  with  loose  and  un^arded  powers  by  other  states  or  nations,  can 
exercise  their  franchises  within  the  state  without  sharing  the  public  bur- 
dens of  that  government  which  protects  them,  and  free  Irom  the  control 
and  responsibility  to  which  domestic  corporations  are  subject,  it  is  easy  to 
see  that  the  day  is  not  far  distant  when,  with  these  superior  advantages, 
the  most  important  business  interests  in  the  state  will  lutve  passed  beyond 
its  controL  Judgment  affirmed. 
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COURT  OP  APPEALS  OP  VIRGINIA, 

(To  appear  in  28  GratUn.)     . 

CONFISCATION  OF  PROPERTY  OF  MUNICIPAL  CORPORATION.  —  PRAO- 
TICE.  —  JUDGMENT.  —  DEFAULT.  —  FAILURE  OP  COUNSEL  TO  ENTER 
APPEARANCE   WHERE  JUDGE   HAS  EXPRESSED  BIAS. 

FAIRFAX  V,  CITY  OF  ALEXANDRIA. 

1.  In  a  proceeding  to  confiscate  property  of  a  person  charged  to  be  in  rebellion,  the 
directions  of  the  attorney  general  are,  that  the  method  of  seizure  of  theproperty  shall 
be  conformed  as  nearly  as  may  be  to  the  state  law,  if  there  be  such.  When  therefore 
the  proceeding  is  to  confiscate  debts  due  from  a  municipal  corporation,  the  notice  to 
the  debtor  must  be  upon  the  mayor  or  other  officer  named  in  the  Virginia  statute  ;  and 
notice  given  to  the  auditor  of  the  corporation  is  of  no  effect,  and  the  judgment  based 
upon  such  notice  is  null  and  void. 

2.  On  such  a  proceeding  against  F.,  the  counsel  of  F.  does  not  enter  an  appearance  for 
him,  because  in  three  cases  against  the  same  party,  before  the  same  judge,  he  was  in- 
formed by  the  judge  from  the  bench,  that  it  was  the  rule  of  his  court  not  to  allow  an 
appearance  and  defence  by  rebels  and  traitors ;  and  in  these  cases  the  appearance  and 
defence  were  stricken  from  the  cases  ;  and  this  a  short  time  before  the  last  case  was 
acted  on.  The  counsel  was  not  in  default  for  failing  to  enter  an  appearance  for  F. ; 
and  the  decree  of  confiscation  is  void  and  of  no  effect. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  for  the  city  of 
Alexandria,  rendered  on  the  26th  day  of  May,  1876,  in  an  action  of  cove- 
nant, wherein  the  plaintiff  in  error,  Orlando  Fairfax,  was  plaintiff,  and 
the  defendant  in  error,  the  City  Council  of  Alexandria,  was  defendant. 

The  action  was  brought  upon  four  bonds  of  the  said  corporation,  amount- 
ing together  to  the  principal  sum  of  $8,700,  which  bore  interest  at  the 
rate  of  six  per  centum  per  annum^  payable  half  yearly,  of  which  principal 
the  sum  of  f  3,600  was  redeemable  on  the  10th  day  of  July,  1861,  and  the 
residue,  $6,200,  was  redeemable  on  the  Ist  day  of  January,  1870.  The 
only  issues  joined  in  the  case  were  upon  the  pleas  of  "  covenants  per- 
formed "  and  "  covenants  not  broken,"  to  which  the  plaintiff  replied  gen- 
erally ;  and  the  parties  waiving  a  trial  by  jury  of  the  issues  joined,  and 
submitting  the  cause  to  the  determination  of  the  court  upon  a  statement 
of  agreed  facts  filed  and  made  a  part  of  the  record  in  the  cause,  and  the 
matters  of  law  arising  thereon  being  argued,  it  seemed  to'  the  court,  upon 
the  whole  matter  therein  contained,  that  the  law  was  for  the  defendant, 
and  judgment  was  rendered  accordingly. 

The  defence  tp  the  action  was,  that  the  said  bonds,  or  the  principal  and 
interest  of  the  debt  due  thereon,  were  confiscated  under  the  act  of  Congress 
of  July  17,  1862,  by -the  sentence  of  the  district  court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 

The  agreed  statement  of  facts  is  substantially  as  follows :  — 

In  February,  1864,  Dr.  Orlando  Fairfax,  the  plaintiff  in  this  suit,  was 
residing  in  Richmond,  Vii^nia,  the  capital  of  the  Confederacy,  and  had 
been  living  there  since  the  commencement  of  the  war,  having,  up  to  said 
commencement,  been  a  citizen  and  resident  of  the  city  of  Alexandria,  Vir- 
ginia.    He  lived  in  Richmond  till  the  close  of  the  war,  and  whilst  thus  in 
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Richmond,  continuously  during  the  period  mentioned  within  the  Con- 
federate lines,  he  held  four  bonds,  or  evidences  of  indebtedness  of  the  city 
of  Alexandria,  one  for  $2,000,  one  for  $500,  one  for  $1,000,  aiid  one  for 
$5,200,  all  bearing  interest  at  the  rate  of  iix  per  centum  per  annum  on 
their  face,  the  three  first  being  due  and  payable  on  July  10th,  1861,  the 
last  one  ($5,200)  being  due  and  payable  January  1st,  1870. 

At  no  time  during  the  war  were  these  bonds  or  evidences  of  indebted- 
ness out  of  the  personal  possession  and  custody  of  Orlando  Fairfax,  the 
plaintiff  in  this  cause,  in  the  city  of  Richmond,  Virginia.  The  bonds 
aforesaid,  in  the  declaration  mentioned,  were  in  the  words  and  figures  fol- 
lowing :  (A  copy  of  the  bonds  and  indorsements  is  set  out  in  the  record  as 
part  of  the  facts  agreed,  but  it  is  unnecessary  to  set  out  the  same  here.) 
Three  of  which  bonds  had  been  regularly  and  properly  assigned  and 
transferred  to  Dr.  Orlando  Fairfax,  the  plaintiff  in  this  cause,  on  the 
books  of  the  corporation  for  value,  and  had  passed  into  his  possession  and 
ownership  on  the  23d  day  of  November,  1858,  and  the  fourth  one  for 
$5,200,  due  January  1st,  1870,  and  bearing  interest  from  July  1st,  1858, 
and  numbered  35,  was  made  and  executed  and  delivered  to  him  in  his 
own  name  by  the  defendant  for  value  received. 

That  on  the  30th  day  of  November,  1866,  the  said  plaintiff  served  a 
notice  on  the  auditor  of  the  said  defendant,  who  was  authorized  as  agent 
of  the  said  defendant  to  pay  the  interest  on  said  bonds  whenever  it  fell 
due,  not  to  pay  any  interest  which  should  thereafter  accrue  to  any  but 
himself  or  his  authorized  attorney.  That  prior  to  the  commencement  of 
this  suit,  and  subsequent  to  January  1st,  1870,  the  plaintiff,  by  his  author- 
ized attorney  and  agent,  John  Johns,  Jr.,  repeatedly  demanded  of  the 
defendant  the  payment  of  the  principal  of  said  bonds,  and  the  accrued 
interest  thereon,  and  payment  of  the  same  was  refused  by  defendant,  and 
the  said  amounts  have  never  been  paid  to  the  plaintiff. 

That  on  the  25th  day  of  July,  1865,  the  plaintiff  received  and  accepted 
the  pardon  of  the  President  of  the  United  States.  (A  copy  of  which  par- 
don is  set  out  in  the  record  but  need  not  be  repeated  here.) 

That  between  March  14th  and  April  11th,  1864,  an  attorney  at  law 
appeared  before  John  C.  Underwood,  judge  of  the  district  court  of  the 
United  States  for  the  Eastern  District  of  Virginia,  at  Alexandria,  as  coun- 
sel, and  endeavored  to  procure  from  him  a  reversal  of  the  decree  of  con- 
fiscation entered  in  favor  of  the  United  States  against  Dr.  Orlando  Fair- 
fax's (the  plaintiff  in  this  cause}  house  and  lot  situated  on  Cameron  Street, 
in  the  city  of  Alexandria.  The  judge,  the  honorable  John  C.  Underwood, 
informed  the  attorney  from  the  bench  that  he  could  allow  no  appearance 
for  any  "  rebel "  or  "  traitor ;  "  that  this  was  the  rule  of  his  court  as  be- 
fore that  publicly  announced,  and  that  he  had  in  every  ease  ordered  the 
appeai*ance  of  counsel  for,  and  the  answer  of  ^^  rebels,"  to  be  stricken 
from  the  files.  The  records  of  three  confiscation  cases,  tried  in  the 
United  States  district  court  for  the  District  of  Virginia,  before  the  said 
John  C.  Underwood  as  judge,  between  March  10th,  1864,  and  May  4th, 
1864,  in  which  the  United  States  was  plaintiff,  and  Dr.  Orlando  Fairfax 
(the  plaintiff  in  this  cause)  was  defendant,  show  that  in  each  case  the 
above  rule  and  practice  of  the  court,  as  proven  by  said  attorney,  that  is  to 
allow  no  appearance  for  any  '^  rebel "  or  ^^  traitor/'  was  carried  out  against 
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Dr.  Orlando  Fairfax,  the  defendant  in  these  cases  and  the  plaintiff  in 
this,  and  that  the  appearance  of  his  attorney,  and  his  answers  in  those 
three  cases,  tried  and  determined  between  March  10th,  1864,  and  May 
4th,  1864,  were,  by  order  of  said  United  States  district  court  at  Alexan- 
dria, stricken  from,  the  files,  on  the  ground  that  said  Dr.  Orlando  Fairfax 
was  within  the  Confederate  lines  and  a  rebel. 

That  the  aggregate  or  principal  of  said  bonds  is  $8,700,  upon  which  in- 
terest .has  accrued  as  to  $3,500  thereof  from  January  15,  1867,  and  on 
$5,200  thereof  from  July  1,  1867,  on  each  sum  at  the  rate  of  giz  per 
centum  per  annum.  That  on  the  4th  day  of  May,  1864,  the  United  States 
district  court,  for  the  District  of  Virginia,  in  a  cause  in  confis- 

cation therein  pending  (but  not  one  of  the  confiscation  causes  heretofore 
referred  to)  in  the  name  of  the  "  United  States  against  all  the  right,  title, 
and  interest  of  Dr.  Orlando  Fairfax  in  and  to  eighty-seven  shares  of  the 
stock  of  the  corporation  of  Alexandria,  in  the  Eastern  District  of  Virginia, 
together  with  all  the  moneys  due  him  and  becoming  due  from  the  said  cor- 
poration for  dividends  upon  said  stock,'*  passed  a  sentence  of  condemna- 
tion condemning  said  stock  as  forfeited  to  the  United  States,  the  record 
of  which  sentence  is  in  the  words  and  figures  following,  to  wit:  (Here 
follows  the  said  record,  which  will  not  be  set  out  here  in  full,  but  only  the 
substance  of  such  portions  as  seem  to  be  material  to  be  here  stated.) 

The  libel  of  information  was  filed  on  the  24th  of  February,  1864,  by 
L.  H.  Chandler,  United  States  attorney  for  the  Eastern  District  of  Vir- 
ginia, in  behalf  of  the  government  of  the  United  States,  against  all  the 
right,  title,  and  interest  of  Dr.  Orlando  Fairfax  in  and  to  eighty-seven 
shares  of  the  stock  of  the  corporation  of  Alexandria,  together  with  all  the 
moneys  due  him  and  becoming  due  from  the  said  corporation  for  dividends 
upon  said  stock,  and  against  all  persons  lawfully  intervening  for  their  in- 
terest therein.  The  said  libel  contains  nine  articles,  charging  the  said 
Fairfax  with  being  the  owner  of  the  said  stock,  and  with  having  forfeited 
the  same  by  violating,  as  therein  mentioned,  the  provisions  of  the  act  of 
Congress  approved  on  the  17th  day  of  July,  1862,  entitled  "  An  act  to  sup- 
press insurrection,  punish  treason  and  rebellion,  to  seize  and  confiscate  the 
!)roperty  of  rebels,  and  for  other  purposes,"  and  by  disregarding  the  proo- 
amation  of  the  President  of  the  United  States,  issued  on  the  25th  day  of 
July,  1862,  ^^  warning  all  persons  within  the  contemplation  of  the  sixth  sec- 
tion of  the  said  act  of  Congress  to  cease  from  participating  in,  aiding,  coun- 
tenancing, and  abetting  the  existing  rebellion  against  the  government  of  the 
United  States."     The  last  two  of  the  said  articles  are  in  these  words :  — 

"  VIII.  That  the  said  property  herein  described  has  been  seized  by  the 
United  States  marshal  for  the  District  of  Virginia,  in  compliance 

with  instructions  issued  by  the  attorney  general  to  district  attorneys  of 
the  United  States,  and  by  virtue  of  the  fifth  section  of  the  act  approved 
on  the  17th  day  of  July,  in  the  year  of  our  Lord  1862,  entitled  "  An  act  to 
suppress  insurrection,  to  punish  treason  and  rebellion,  to  seize  and  confis- 
cate the  property  of  rebels,  and  for  other  purposes." 

"  IX.  That  by  reason  of  the  premises,  the  property  herein  described 
became  and  was  forfeited  to  the  United  States,  and  ought  to  be  con- 
demned to  their  use." 

And  the  conclusion  of  the  libel  is  in  these  words :  ^^  Wherefore  prayer 
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is  hereby  made  to  your  honor  that  process  of  monition  may  issue  against 
the  owner  and  owners  of  the  property  herein  described,  and  against  all  per- 
sons interested  or  claiming  an  interest  therein,  warning  them  at  some  early 
day,  to  be  therein  named,  to  appear  and  answer  this  libel  of  information  ; 
and  the  owners  of  said  property  being  absent  and  non-resident,  prayer  is 
further  made  for  order  of  publication  in  the  usual  form,  and  for  such  fur- 
ther and  other  relief  as  to  law  and  justice  may  appertain,  and  as  this 
court  is  competent  to  give  in  the  premises. 

"  L.  H.  Chandler,  TJ.  8.  Attorney.^' 

The  seizure  referred  to  in  the  eighth  article  of  said  libel  was  made  under 
a  warrant  of  the  said  attorney,  dated  on  the  22d  of  February,  1864,  ad- 
dressed "  To  the  marshal  of  the  United  States  for  the  Eastern  District  of 
Virginia,"  directing  him  "  to  seize  all  the  right,  title,  and  interest  of  Dr. 
Orlando  Fairfax  in  and  to  eighty-seven  shares  of  the  stock  of  the  corpora- 
tion of  Alexandria  in  the  Eastern  District  of  Virginia,  together  with  all 
the  moneys  due  him  and  becoming  due  for  the  said  corporation  for  divi- 
dends upon  said  stock,  together  with  all  the  improvements,  buildings, 
rights,  privileges,  appurtenances,  and  other  hereditaments  to  the  same  be- 
longing, or  in  anywise  appertaining,  and  all  right,  title,  interest,  and 
estate  of  Dr.  Orlando  Fairfax  therein,  as  proceeding  are  to  be  instituted 
to  secure  the  confiscation  of  the  same  to  the  useof  the  United  States 
under  the  above  entitled  act,"  and  directing  him  to  report  the  said  seizure 
to  the  said  attorney  when  the  same  shall  have  been  made.  A  return  was 
made  on  said  warrant  in  these  words  :  — 

''  United  States  Marshal's  Office, 

Alexandria,  Ka.,  Feb.  23 J,  1864. 

"  I  certify  that  I  have  seized  the  within  described  property,  and  given 
notice  to  R.  Johnson,  Esq.,  auditor  of  the  corporation  of  Alexandria,  as 
within  directed.  John  Underwood,   U.  S,  Marshal.'' 

The  said  warrant  and  return  were  filed  with  the  libel,  and  on  the  26th 
of  February,  1864,  an  order  was  made  in  the  cause,  which,  after  setting 
out  the  style  of  it,  is  in  these  words  :  — 

"  On  reading,  and  filing  the  libel  in  this  case,  the  court  orders  that  proc- 
ess of  monition  issue  as  prayed,  and  appoints  the  first  Monday  in  April, 
1864,  and  the  court-room  in  the  custom-house,  in  the  city  of  Alexandria, 
asL  the  time  and  place  of  trial  of  this  cause ;  and  also  orders  that  notice  of 
said  time  and  place  of  trial,  and  of  the  substance  of  the  said  libel,  be 
given  by  publication  thereof  in  the  Virginia  State  Journal,  a  newspaper 
published  in  the  city  of  Alexandria,  and  also  by  posting  up  the  same  at 
the  court-house  door ;  and  that  proclamation  of  the  pendency  of  this  suit 
be  made  by  the  marshal  at  the  court-house  door  two  times  weekly,  until 
the  day  of  trial.  "  John  C.  Underwood,  District  Judge'' 

Process  of  monition  was  accordingly  issued  on  the  same  day  by  the 
clerk  of  the  said  court,  directed  to  the  marshal  of  said  district,  who  made 
his  return  thereon,  dated  April  4,  1864  ;  that  he  had  "  caused  the  notice 
to  be  published,  posted,  and  proclaimed  as  within  commanded."  Copies 
of  said  process  and  return,  and  of  the  evidence  of  the  publication  and 
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posting  thereof,  were  made  a  part  of  the  record.  And  afterwards,  to  wit, 
on  the  4th  day  of  May,  1864,  a  judgment  of  confiscation  was  entered  in 
the  cause,  which,  after  setting  out  the  style  of  it,  is  in  these  words :  — 

"  The  papers  in  this  cause  having  been  theretofore  returned,  the  usual 
proclamation  having  been  made,  the  default  of  all  persons  being  duly  en- 
tered, and  due  deliberation  being  had  on  the  pleadings,  it  is  thereupon, 
on  motion  of  L.  H.  Chandler,  attorney  for  the  United  States,  ordered, 
adjudged,  sentenced,  and  decreed  by  the  court  that  the  personal  property 
mentioned  and  described  in  the  libel  in  this  cause  be,  and  the  same 
accordingly  is,  confiscated  and  condemned  as  forfeited  to  the  United 
States.  And  upon  like  motion  it  is  further  ordered,  adjudged,  and  decreed 
that  the  clerk  of  this  court  issue  a  "  writ  of  venditioni  exponas^  &c. 

The  said  writ  was  accordingly  issued  by  the  clerk  and  returned  by  the 
marshal,  showing  the  gross  amount  of  sale  to  be  $1,737,  which  was  paid 
to  the  clerk  by  the  marshal. 

The  papers  and  proceedings  aforesaid  constitute  the  record  of  the  sen- 
tence of  condemnation  aforesaid,  of  which  an  official  copy  is  made  a  part 
of  the  case  agreed,  after  the  insertion  of  which  the  agreed  case  proceeds :  — 

"  The  said  eighty-seven  shares  of  stock  mentioned  and  described  in  said 
record  are  the  shares  or  bonds  evidenced  by  the  certificates  or  bonds  which 
are  heretofore  set  foith,  and  which  form  the  basis  of  the  present  action. 
Under  said  sentence  of  condemnation  the  said  stock  was  sold  bv  the  mar- 
shal,  and  by  him  the  stock  so  sold  was  transferred  on  the  books  of  the 
auditor  of  the  corporation  to  the  purchasers  respectively.  Said  transfers 
are  in  the  words  and  figures  following."  (They  are  set  out  in  the  Ciise 
agreed,  but  need  not  be  here  inserted.)  "  The  said  transfers  have  been 
recognized  by  the  defendant  as  valid  transfers  of  said  stock,  and  the 
defendant  has  issued  to  said  confiscation  purchasers,  or  to  their  assigns, 
certificates  of  stock  of  like  tenor  and  amount,  which  are  still  outstanding. 
The  several  charters  of  the  town  and  city  of  Alexandria,  Virginia,  and 
the  ordinances  of  said  town  and  city,  are  made  part  of  this  agreed  state- 
ment, the  same  as  if  embodied  herein  at  length. 

"  And  it  is  further  agreed,  that  if  from  the  facts  staged  above  the  law 
shall  be  in  favor  of  the  plaintiff,  the  court  shall  enter  judgment  for  the 
amount  and  interest  above  stated.  But  if  the  court  shall  determine  that 
the  law  is  for  the  defendant,  judgment  shall  be  entered  accordingly." 

The  circuit  court  having  determined,  as  before  stated,  that  the  law 
upon  the  facts  agreed  as  aforesaid  is  for  the  defendant,  and  rendered  judg- 
ment accordingly,  the  plaintiff  applied  to  this  court  for  a  writ  of  error  to 
the  said  judgment ;  which  was  awarded  accordingly. 

Wattles  ^  Johns^  for  the  appellants. 

Beach  ^  Stuart,  for  the  appellee. 

MoNCXTRE,  P.,  delivered  the  opinion  of  the  court. 

If  the  district  court  had  no  jurisdiction  to  render  the  decree  of  confis- 
cation, relied  on  as  a  defence  by  the  defendant  in  this  case,  then  it  is 
admitted  by  the  counsel  on  both  sides,  and  is  clearly  shown  by  authority, 
that  the  said  decree  is  void,  and  must  be  so  regarded,  even  in  a  collateral 
proceeding  such  as  this  is. 

It  is  also  admitted  by  the  counsel  on  both  sides,  and  is  clearly  shown 
by  authority,  that  as  the  proceeding  in  this  case  is  in  rem^  to  give  the 
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court  jurisdiction  of  the  case,  the  res  must  have  been  brought  by  seizure 
within  the  power  and  control  of  the  court. 

Was  it  so  brought  ? 

^^  By  the  seizure  of  a  thing,"  said  the  supreme  court  in  Pelham  y.  Rose^ 
9  Wall.  103,  106,  ^'  is  meant  the  taking  of  a  thing  into  possession,  the 
manner  of  which,  and  whether  actual  or  constructive,  depending  upon  the 
nature  of  the  thing  seized.  As  applied  to  subjects  capable  of  manual 
delivery,  the  teim  means  caption,  the  physical  taking  into  custody." 

^^  In  .the  case  at  bar,"  further  said  the  court,  ^^  a  visible  thing,  capable 
of  physical  possession,  is  the  subject  of  the  libel.  It  is  the  promissory 
note  of  Pelham  which  constitutes  the  res^  against  which  the  proceeding  is 
instituted,  and  not  a  ^  credit '  or  debt,  which  the  note  is  supposed  by  the 
defendant's  counsel  to  represent.  Whether  by  any  proceedings,  under 
the  Act  of  July,  1862,  the  indebtedness  of  a  maker  on  a  negotiable  prom- 
issory note,  before  its  maturity,  could  be  reached  without  the  possession 
of  the  note  itself,  is  not  a  question  presented  for  our  consideration.  It  is 
sufficient  that  the  object  of  the  present  libel  is  to  reach  the  note  itself. 
This  appears  at  every  stage  of  the  proceedings,"  ftc.  ^'To  efiEect  its 
seizure,  as  required  by  the  act,  it  was  therefore  necessary  for  the  marshal 
to  take  the  note  into  his  actual  custody  and  control."  See  also  Pelham 
V.  Way,  15  lb.  196. 

That  a  credit  was  liable  to  '^  seizure,"  within  the  meaning  of  the  Act 
of  July  17th,  1862,  clearly  appears,  not  only  from  the  express  language 
of  the  act  itself,  but  also  from  various  adjudications  upon  it  by  the  su- 
preme court  of  the  United  States. 

First,  as  to  the  express  language  of  the  act.  The  fifth  section  enacts : 
^^  That  to  insure  the  speedy  termination  of  the  present  rebellion,  it  shall 
be  the  duty  of  the  President  of  the  United  States  to  cause  the  seizure  of 
all  the  estate  and  property,  money,  stocks,  credits^  and  effects  of  the  per- 
sons hereinafter  named,"  &c.  And  the  sixth  section  makes  it  the  duty  of 
the  President  *^to  seize  and  use  as  aforesaid  all  the  estate,  property, 
moneys,  stocks,  and  credits  of  persons  within  any  state  or  territory,"  ftc. 

Secondly,  as  to  the  decisions  of  the  supreme  court  upon  the  subject : 
they  are  Miller  v.  United  States^  11  Wall.  268 ;  Brown  v.  Kennedy^  15 
lb.  591. 

But  as  a  credit  is  incapable  of  being  actually  seized,  it  must  be  conr 
struetively  seized,  if  seized  at  all. 

How  may  it  be  constructively  seized? 

The  act  of  Congress  does  not  prescribe  the  mode,  as  it  might  have 
done ;  and,  if  it  had  done  so,  no  doubt  a  seizure  in  that  mode  would  have 
been  sufficient,  and  perhaps  the  only  seizure  that  would  have  been  suffi- 
cient. 

But  the  act  of  Congress,  as  we  have  seen,  makes  it  the  duty  of  the  Presi- 
dent of  the  United  States  to  seize,  or  cause  the  seizure  of  all  the  estate, 
property,  moneys,  stocks,  and  credits,  &c.,  as  aforesaid;  thus,  as  it  seems, 
making  it  his  especial  duty  to  prescribe  rules  in  regard  to  seizure  where 
doubt  or  difficulty  might  arise  on  the  subject.  Accordingly,  it  is  stated 
in  11  Wall.,  pp.  278  and  274,  that  *^  In  order  to  carry  out  these  acts  of 
August  6th,  1861,  and  July  17th,  1862,  the  President  charged  the  attor- 
ney general  with  the  superintendence  and  direction  of  aU  proceedings 
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under  them,  and  authorized  and  required  him  to  give  to  the  district 
attorneys  and  marshals  such  instructions  and  directions  as  he  might  find 
needful  and  convenient  toucliing  all  seizures,  proceedings,  and  condem- 
nations under  them."  Accordingly,  on  the  8th  of  January,  1868,  the 
attorney  general  issued  general  instructions  on  the  subject  to  district  at- 
torneys and  marshals.  Among  these  instructions  the  following  were 
given  with  regard  to  the  seizure  of  property  :  — 

"  All  seizures  will  be  made  by  the  marshal  of  the  proper  district,  under 
written  authority  to  be  given  him  by  the  district  attorney,  specifying 
with  retisonable  certainty  the  property  to  be  seized,  and  the  owner  whose 
right  is  sought  to  be  confiscated. 

"  When  the  marshal  has  seized  any  property  under  such  authority,  he 
will,  without  any  unnecessary  delay,  make  a  true  return  thereof  in  writing 
to  the  district  attorney. 

**  Where  the  state  law  directs  the  method  of  seizure,  it  shall  be  con- 
formed to  as  nearly  as  may  be  consistent  with  thb  objects  of  the  acts  of 
Congress.  If  the  thing  to  be  seized  be  perBoncU  property,  it  ought  to  be 
actually  seized  and  safely  kept ;  if  real  estate,  the  marshal  ought  to  seize 
all  the  right,  title,  interest,  and  estate  of  the  accused  party,  giving  notice 
in  writing  of  the  seizure  to  the  tenants  in  possession,  if  any ;  if  stocks, 
or  other  intangible  property,  the  marshal  ought  (if  there  be  no  specific 
method  prescribed  by  the  state  law)  to  describe  the  property  as  plainly 
as  he  can  in  his  return,  and  leave  the  court  to  determine  the  sufficiency  of 
the  seizure." 

The  subject  of  the  proceeding  in  this  case,  viewing  it  most  favorably 
for  the  defendant,  was  a  "  credit."  The  method  of  seizure  of  such  a 
subject,  as  directed  by  the  state  law,  is  that  prescribed  by  the  law  in  re- 
gard to  attiichments ;  and  where  the  debtor  is  a  corporation,  as  in  this 
case,  notice  of  the  seizure  ought  to  be  given  to  the  person  on  whom  by 
law  process  against  the  corporation  is  required  to  be  served. 

By  the  state  law.  Code  of  1860,  chapter  151,  section  7,  page  647,  it  is 
enacted  that  an  attachment  "  shall  be  sufficiently  levied  in  every  cftse  by  a 
service  of  a  copy  of  such  attachment  on  such  persons  as  may  be  desig- 
nated by  the  plaintiff  in  writing,  or  be  known  to  the  officer  to  be  in  pos- 
session of  effects  of,  or  to  be  indebted  to,  the  defendant ;  and  as  to  real 
estate,  by  such  estate  being  mentioned  and  described  by  indorsement  on 
such  attachment."  See  also  sections  12  and  18  of  the  same  chapter,  lb. 
page  648.  In  regard  to  the  execution  of  process  on  a  corporation,  it  is 
enacted  in  section  7  of  chapter  170,  page  707  of  the  same  Code,  that  "  it 
shall  be  sufficient  to  serve  any  process  against,  or  notice  to,  a  corporation, 
or  its  mayor,  rector,  president,  or  other  chief  officer,  or  in  his  absence 
from  the  county  or  corporation  in  which  he  resides,  or  in  which  is  the 
principal  office  of  the  corporation  against  or  to  which  the  process  or  notice 
IB,  if  it  be  a  city  or  town,  on  the  president  of  the  council,  or  board  of  trus- 
tees, or  in  his  absence  on  the  recorder  or  any  aldermen  or  trustee." 

The  method  of  seizure  in  this  case  ought  therefore  to  have  been  that 

Erescribed  by  the  state  law  as  aforesaid  —  that  is,  the  marshal  ought  to 
ave  served  a  copy  of  the  warrant  of  the  district  attorney  on  the  mayor 
of  the  city  of  Alexandria,  or  in  his  absence  on  the  president  of  the  council 
of  said  city,  or  in  his  absence  on  the  recorder  or  any  alderman  of  said  city. 
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The  marshal  knew,  or  might  easily  have  known,  this  method  of  seizure 
prescribed  by  the  state  law,  and  ought  to  have  been  informed  of  it  if 
necessary  by  the  district  attorney. 

Inst-ead  of  pursuing  that  course,  the  marshal  pursued  the  course  named 
in  his  return,  which  is  in  these  words:  "  I  certify  that  I  have  seized  the 
within  described  property,  and  given  notice  to  R.  Johnson,  Esq.,  auditor 
of  the  corporation  of  Alexandria,  as  within  directed." 

In  other  words,  instead  of  serving  a  copy  of  the  warrant  on  the  mayor, 
or  in  his  absence  on  the  next  chief  oiEcer  of  the  city,  who  might  have 
been  present  as  aforesaid,  he  gave  notice  of  it  (whether  orally  or  in  writ- 
ing is  not  stated)  to  "  R.  Johnson,  Esq.,  auditor  of  the  corporation  of 
Alexandria." 

What  are  the  duties  of  this  auditor  we  know  not.  They  may  be  im- 
portant in  regard  to  the  debt  of  the  corporation,  and  notice  to  him  may 
in  fact  have  been  as  apt  to  be  communicated  to  the  plaintiff  as  notice  to 
the  mayor.  But  it  is  enough  to  say  that  the  law  has  made  the  mayor, 
&c.,  and  not  the  auditor  of  the  corporation,  the  agent  thereof  to  receive 
such  a  notice,  and  service  of  notice  upon  him  has  no  more  effect  in  bind- 
ing the  corporation  than  service  on  any  stranger  would  have  had. 

In  Miller  v.  United  States^  11  Wall.  268,  the  seizure  was  of  stocks  in 
railroad  companies  in  Michigan,  was  made  by  giving  notice  of  seizure  to 
the  president  of  one  and  vice-president  of  the  other  of  said  companies,  and 
was  held  to  be  a  good  seizure,  having  been  recognized  to  be  good  by  the 
court  in  which  the  proceeding  was  had  and  the  judgment  of  confiscation 
pronounced.  But  the  law  of  Micliigan  prescribed  no  mode  of  seizure  of 
the  stock  of  a  corporation,  and  the  court  had  prescribed  none  in  that  case. 
The  court  therefore  held  that  the  mode  of  seizure  pursued  in  that  case 
was  reasonable  and  sufficient.  But  even  in  that  case  the  seizure  was  con- 
sidered insufficient  by  the  three  dissenting  judges. 

The  act  of  Congress  in  question  is  extremely  penal  in  its  effect,  and 
ought  therefore  to  be  strictly  construed,  and  a  rigid  compliance  with  all 
its  requirements  ought  to  be  exacted.  The  means  of  defence  which  it 
afforded  to  those  who  were  affected  by  it  were  exceedingly  limited,  and 
the  mode  of  giving  notice  to  them  was  necessarily  very  imperfect.  It  is 
all  important,  therefore,  that  they  should  have  the  full  benefit  of  any 
defect  in  the  ex  parte  proceedings  had  against  them  under  that  act.  The 
objection  goes  to  the  want  of  jurisdiction  in  the  court  to  pronounce  the 
judgment  complained  of,  and  if  the  objection  be  a  good  one,  it  makes  the 
judgment  null  and  void,  even  in  a  collateral  proceeding.  While  presump- 
tions are  made  in  favor  of  the  judgment  of  a  court  of  competent  jurisdic- 
tion, they  are  not  made  in  favor  of  jurisdiction  when  that  is  the  question 
in  controversy,  and  especially  is  that  the  case  when  the  court  whose  juris- 
diction is  in  controversy  is  one  of  limited  jurisdiction,  such  as  are  the 
district  and  circuit  courts  of  the  United  States.  It  cannot  be  presumed, 
therefore,  in  favor  of  the  jurisdiction  of  the  court  in  this  case,  that  the 
marshal  seized  the  property  described  in  the  warrant  in  the  mode  required 
by  law,  and  especially  can  it  not  be  so  presumed  in  the  face  of  his  return, 
which  shows  that  the  only  mode  of  seizure  was  by  giving  notice  to  R. 
Johnson,  auditor  of  the  corporation  of  Alexandria,  which,  as  we  have  seen, 
was  not  a  legal  mode  of  seizure. 
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Then  the  res  in  this  case  was  not  brought  by  seizure  within  the  power 
and  control  of  the  court  which  rendered  the  decree  of  confiscation  in  this 
case,  which  decree  is  therefore  null  and  void,  and  the  judgment  of  the 
court  below  must  on  that  ground  be  reversed  and  annulled. 

But  the  decree  of  the  district  court  is  void  for  another  reason  ;  and  that 
is,  the  plaintiff  in  error  was  deprived  by  a  rule  of  the  said  court  of  his 
legal  and  constitutional  right  to  appear  and  defend  himself  in  said  court 
against  the  charge  on  which  the  proceeding  to  confiscate  his  property  as 
aforesaid  was  founded.  According  to  the  agreed  statement  of  facts  in  the 
case,  "between  March  14th  and  April  11th,  1864,  an  attorney  at  law 
appeared  before  John  C.  Underwood,  judge  of  the  district  court  of  the 
United  States  for  the  District  of  Virginia,  at  Alexandria,  as  counsel,  and 
endeavored  to  procure  from  him  a  reversal  of  the  decree  of  confiscation 
entered  in  favor  of  the  United  States  against  Dr.  Orlando  Fairfax's  (the 
plaintiff  in  this  cause)  house  and  lot,  situated  on  Cameron  Street  in 
the  city  of  Alexandria.  The  judge,  the  Hon.  John  C.  Underwood,  in- 
formed the  attorney  from  the  bench,  that  he  could  allow  no  appearance 
for  any  '  rebel '  or  '  traitor ; '  that  this  was  the  rule  of  his  court  as  before 
that  publicly  announced,  and  that  he  had,  in  every  case,  ordered  the  ap- 
pearance of  counsel  for,  and  the  answer  of,  *  rebels '  to  be  stricken  from 
the  files.  The  records  of  three  confiscation  cases  tried  in  the  United  States 
district  court  for  the  District  of  Virginia  before  the  said  John  C.  Under- 
wood as  judge,  between  March  10th,  1864,  and  May  4th,  1864,  in  which 
the  United  States  was  plaintiff,  and  Dr.  Orlando  Fairfax  (the  plaintiff  in 
this  cause)  was  defendant,  show  that  in  each  case  the  above  rule  and  prac- 
tice of  the  court,  as  proven  by  said  attorney,  that  is,  to  allow  no  appear- 
ance for  any  *  rebel '  or  '  traitor,'  was  carried  out  against  Dr.  Orlando 
Fairfax,  the  defendant  in  those  causes  and  the  plaintiff  in  this,  and  that 
the  appearance  of  his  attorney,  and  his  answers  in  those  three  causes,  tried 
and  determined  between  March  10th,  1864,  and  May  4th,  1864,  were,  by 
order  of  the  United  States  district  court  at  Alexandria,  stricken  from  the 
files,  on  the  ground  that  said  Dr.  Orlando  Fairfax  was  within  the  Con- 
federate lines,  and  a  rebel." 

The  judgment  for  the  confiscation  of  the  stock  or  bonds  held  by  Dr. 
Orlando  Fairfax,  and  the  money  due  to  him  thereon  by  the  city  of  Alex- 
andria, was  rendered  by  the  said  district  court  on  the  4th  day  of  May, 
1864,  after  the  trial  of  the  other  three  confiscation  cases  against  the  same 
defendant  referred  to  in  the  said  agreed  statement  of  facts,  in  which  cases 
his  other  estate,  or  most  of  it,  was  confiscated,  and  was  in  form  a  judg- 
ment by  default,  in  the  following  words  :  "  The  papers  in  this  cause  hav- 
ing been  heretofore  returned,  the  usual  proclamation  having  been  made, 
the  default  of  all  persons  being  duly  entered,  and  due  deliberation  being 
had  on  the  pleadings,  it  is  thereupon,  on  motion  of  L.  H.  Chandler,  attor- 
ney for  the  United  States,  ordered,  adjudged,  sentenced,  and  decreed  by 
the  court,  that  the  personal  property  mentioned  and  described  in  the  libel 
in  this  cause  be,  and  the  same  accordingly  is,  confiscated  and  condemned 
as  forfeited  to  the  United  States."  And  then  followed  an  award  of  a  writ 
of  venditioni  eocponas  for  a  sale  of  the  said  property. 

Whether  the  defendant,  Fairfax,  offered  to  appear  and  make  his  de- 
fence in  said  case,  and  was  refused  permission  to  do  so,  or  refrained  from 
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doing  so  vain  a  thing  by  the  rule  of  the  court,  which  had  just  been  en- 
forced against  him  in  three  other  confiscation  cases,  does  not  appear.  No 
doubt  he  would  have  so  appeared  and  made  his  defence  in  the  said  case 
but  for  the  said  rule.  If  he  had  so  appeared  and  made  his  defence,  and 
afterwards,  before  the  hearing  of  the  case,  the  appearance  and  defence 
had  been  stricken  from  the  files  on  the  ground  that  he  was  a  ^^  rebel  "  or 
a  ^'  traitor,"  there  can  be  no  doubt  but  that  the  judgment  after vvards  ren- 
dered in  the  case  as  by  default  would  have  been  reversed  by  the  supreme 
court  of  the  United  States.  It  was  so  expressly  and  unanimously  decided 
by  that  court  in  McVeigh  v.  United  States^  11  Wall.  U.  S.  R.  259,  in 
which  Mr.  Justice  Swayne,  delivering  the  opinion  of  the  court,  said  :  ^^  In 
our  judgment  the  district  court  committed  a  serious  error  in  ordering  the 
claim  and  answer  of  the  respondent  to  be  stricken  from  the  files.  As  we 
are  unanimous  in  this  conclusion,  our  opinion  will  be  confined  to  that  sub- 
ject. The  order  in  effect  denied  the  respondent  a  hearing.  It  is  alleged 
that  he  was  in  the  position  of  an  alien  enemy,  and  hence  could  have  no 
loeus  standi  in  that  forum.  If  assailed  there  he  could  defend  there.  The 
liability  and  the  right  are  inseparable.  A  different  result  would  be  a  blbt 
upon  our  jurisprudence  and  civilization.  We  cannot  hesitate  or  doubt  on 
the  subject.  It  would  be  contrary  to  the  first  principles  of  the  social  com- 
pact and  of  the  right  administration  of  justice."  Accordingly  the  judgment 
of  the  district  court  in  that  case  was  reversed,  and  the  cause  remanded  to 
the  circuit  court  with  directions  to  proceed  in  it  in  conformity  to  law. 

In  Underwood  v.  McVeigh^  23  Gratt.  409,  it  was  unanimously  held  by 
this  court,  that  even  in  a  collateral  proceeding  between  other  parties  the 
judgment  of  the  district  court  referred  to  in  McVeigh  v.  United  States^ 
%upra^  having  been  rendered  in  the  absence  of  McVeigh,  was  a  nullity, 
and  the  deed  of  the  marshal  passed  no  title  to  the  purchaser.  Judge 
Christian,  in  delivering  the  opinion  of  the  court,  said :  ^^  The  sentence  of 
condemnation  and  sale  was  a  nullity  —  void  in  toto.  It  was  rendered 
absolutely  void  by  the  act  of  the  court  in  refusing  to  permit  McVeigh  to 
appear  and  be  heard.  The  authorities  on  this  point  are  overwhelming, 
and  the  decisions  of  all  the  tribunals  of  every  country,  where  an  enlight- 
ened jurisprudence  prevails,  are  all  one  way.  It  lies  at  the  very  founda- 
tion of  justice,  that  every  person  w];io  is  to  be  affected  by  an  adjudication 
should  have  an  opportunity  of  bein|§|  heard  in  defence,  both  in  repelling 
the  allegations  of  fact  and  upon  the  matters  of  law ;  and  no  sentence  of 
any  coart  is  entitled  to  the  least  respect  in  any  other  court,  or  elsewhere, 
when  it  has  been  pronounced  ex  parte  and  without  opportunity  of  de- 
fence." A  tribunal  which  decides  without  hearing  the  defendant,  or  giv- 
ing him  an  opportunity  to  be  heard,  cannot  claim  for  its  decrees  the 
weight  of  a  judicial  sentence.  See  Smith's  Leading  Cases,  vol.  1,  part  2, 
ed.  1872,  pp.  1118,  1119,  and  1120,  and  the  numerous  cases  there  cited." 

Such  is  the  settled  law  where  the  defendant's  appearance  and  answer 
are  stricken  from  .the  files,  and  the  court  then  goes  on  to  decide  the  case 
in  the  absence  of  the  defendant,  and  without  being  willing  to  hear  him. 
In  that  case  the  judgment  is  not  only  void,  but  may  be  reversed  on  error 
by  an  appellate  court. 

But  what  difference  can  it  make  that  the  defendant's  appearance  and 
answer  were  first  received  and  then  stricken  from  the  files  if  he  was  not 
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permitted  to  appear?  It  may  make  this  difference  to  be  sure:  that,  in 
the  latter  case,  the  refusal  of  the  court  to  permit  him  to  appear,  not  being 
matter  of  record  in  the  case,  he  can  obtain  no  relief  by  writ  of  error  to  an 
appellate  court.  But  that  difference  strengthens  the  reason  for  giving 
him  relief  in  a  collateral  proceeding,  which  is  his  only  remedy.  Surely 
he  is  entitled  to  some  remedy  for  the  grievous  wrong  which  is  done  him 
by  not  permitting  him  to  appear  and  defend  himself  against  a  criminal 
charge  which  is  made  against  him.  It  is  not  his  fault  that  he  has  no 
remedy  by  writ  of  error.  He  had  no  power  to  appear  against  the  rule  of 
the  court  to  the  contrary.  He  could  not  therefore  make  the  refusal  of 
the  court  a  matter  of  record  in  the  case.  The  judgment  is  therefore 
absolutely  null  and  void,  and  must  be  so  regarded  in  a  collateral  proceed- 
ing. The  defendant  is  in  effect  not  a  party  to  the  proceeding,  and  a  judg- 
ment cannot  be  conclusive  against  a  person  not  a  party. 

The  defendant's  right  to  appear  and  defend  himself  against  the  criminal 
charge  made  against  him  in  the  libel  is  manifest  from  the  nature  of  the 
act  of  Congress,  and  all  the  proceedings  against  him  in  the  confiscation 
cAfte.  The  act  was  not  made  for  the  confiscation  of  property,  merely  be- 
cause it  was  enemy's  property,  but  because  the  owner  of  it  had  been 
guilty  of  certain  criminal  acts  defined  in  the  law.  His  guilt  of  these 
criminal  acts  is  the  foundation  of  the  judgment  of  confiscation  against 
him,  and  his  right  to  defend  himself  against  the  charge  of  the^e  acts  is 
just  as  clear  as  would  be  his  right  to  defend  himself  i^ainst  a  chaise  of 
muinier  or  any  other  crime.  Almost  every  step  in  the  proceedings  recog- 
nizes the  right  of  the  defendant  to  appear  and  make  his  defence.  In  the 
conclusion  of  the  libel,  prayer  is  made  that  process  of  monition  may  issue 
against  the  owner  of  the  property  therein  described,  and  against  all  per- 
sons interested,  or  claiming  an  interest  thet*ein,  warning  them,  at  some 
early  day  to  be  therein  named,  to  appear  and  answer  this  libel  of  informa- 
tion ;  and  the  owner  of  said  property  being  absent  and  non-resident, 
prayer  is  further  made  for  order  of  publication  in  the  usual  form,  &c. 
And  to  the  same  effect  are  the  subsequent  proceedings  in  the  case.  As 
for  instance,  the  order  of  court  awarding  the  monition,  appointing  a  time 
and  place  for  the  trial  of  the  cause,  and  directing  notice  of  such  time  and 
place,  and  of  the  substance  of  the  lib^  to  be  given  by  publication  thereof 
in  a  newspaper  published  in  the  citj^  of  Alexandria,  and  also  by  posting 
up  the  same  at  the  court-house  door ;  and  that  proclamation  of  the  pen- 
dency of  the  suit  be  made  by  the  marshal  at  the  court-house  door  twice 
weekly  until  the  day  of  trial.  All  of  these  directions  appear  by  the  record 
to  have  been  complied  with. 

What  a  mockery,  in  the  face  of  all  these  proceedings  designed  to  notify 
the  defendant  of  the  charges  made  against  him  and  to  afford  him  an 
opportunity  of  appearing  and  making  his  defence,  was  the  application  to 
his  case  of  the  rule  of  the  court  to  "  allow  no  appearance  for  any  *  rebel ' 
or  '  traitor ! '  "  thus  assuming  his  guilt  of  the  crime  charged  against  him, 
which  charge  he  was  summoned  to  answer. 

That  he  was  prevented  by  this  rule  thus  announced  from  appearing 
and  making  his  defence,  is  manifest.  He  had  appeared  and  made  his 
defence  in  several  other  confiscation  cases  against  him  tried  just  before 
the  trial  of  this  one,  and  his  appearance  and  defence  in  those  cases  had 
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been  stricken  from  the  file,  under  the  operation  of  the  rule  which  was 
then  announced  to  his  attorney.  He  had  precisely  the  same  reason  for 
appearing  and  making  his  defence  in  this  case  as  in  those  cases  ;  and  he 
would,  no  doubt,  certainly  have  done  so,  but  for  the  rule  which  barred 
the  court  against  him.  It  was  certainly  not  necessary  for  him  to  do  so 
vain  a  thing  as  to  knock  at  the  door  of  the  court  after  it  was  barred,  and 
when  he  knew  it  would  not  be  opened  to  him.  It  can  hardly  be  necessary 
to  cite  authority  in  support  of  views  which  seem  to  be  self-evident.  The 
cases  of  Dean  v.  Nehon^  10  Wall.  158 ;  Lasere  v.  Rochereau^  17  lb.  437 ; 
and  Tacey  v.  Irwin^  18  lb.  549,  strongly  sustain  them ;  but  it  is  unneces- 
sary to  do  more  than  refer  to  them. 

Upon  the  whole,  the  court  is  of  opinion  that  the  judgment  of  the  circuit 
court  is  erroneous,  and  ought  to  be  reversed  and  annulled ;  that  the  law, 
upon  the  facts  stated  in  the  case  agreed,  is  for  the  plaintiff,  and  that  judg- 
ment ought  to  be  rendered  accordingly. 

Since  writing  the  foregoing  opinion,  we  have  received  and  read  the 
opinion  of  the  supreme  court  of  the  United  States  in  the  case  of  Windsor 
V.  Mc  Veigh^  recently  decided  in  that  court  and  not  yet  reported.  We  en- 
tirely concur  in  that  opinion,  and  think  the  principles  established  by  it 
fully  sustain  the  views  expressed  by  us  in  the  latter  branch  of  the  fore- 
going opinion.  That  decision  entirely  accords  with  the  decision  of  this 
court  in  Underwood  v.  Mc  Veigh^  28  Gratt.  409,  —  the  facts  of  the  two  oases 
being  precisely  alike.  We  have  endeavored  to  show  in  the  foregoing 
opinion,  that  there  is  at  least  as  much  reason  in  this  case  as  tliere  was  in 
that  for  considering  the  judgment  of  confiscation  void,  on  the  ground 
that  it  was  ^^  a  sentence  of  a  court  pronounced  against  a  party,  without 
hearing  him  or  giving  him  an  opportunity  to  be  heard."  Such  a  sen- 
tence ^Ms  not  a  judicial  determination  of  his  rights,  and  is  not  entitled  to 
respect  in  any  other  tribunal ; "  according  to  the  opinion  of  the  supreme 
court  in  the  case  above  cited.  We  deem  it  unnecessary  to  say  anything 
further  than  to  express  our  gratification,  that  the  principle  which  seems 
to  us  to  be  so  just  has  thus  received  the  emphatic  sanction  of  that  high 
tribunal. 

The  case  was  argued  at  the  last  term  of  the  court,  and  before  the  eleo- 
ticm  of  Judge  Burks;  but  he  concurs  in  the  opinion. 

Judgment  reversed. 
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CRIMINAL  COURT  OP  THB  COUNTY  OP  KENTON,  KENTUCKY. 

[August,  1877.] 

extradition,  —  where  there  is  no  provision  by  treaty  there 

can  be  no  extradition. 

state  v.  hawes. 

In  the  absence  of  positive  stipulation  by  treaty  there  can  be  no  extradition.     A  man 
cannot  be  extradited  for  one  crime  and  tried  for  another  and  different  crime. 

Jackson,  J.^  It  appears  that  the  prisoner,  Smith  N.  Hawes,  was  in- 
dicted in  this  court  for  the  following  offences:  Indictment  No.  2,437,  for 
embezzlement ;  No.  2,488,  for  same  offence ;  No.  2,439,  for  same  offence ; 
Nos.  2,492,  2,493,  2,494,  and  2,495,  for  the  offences  of  forgery,  respect- 
ively ;  and  indictmentiS  Nos.  2,545,  2,546,  2,547,  and  2,548,  for  uttering 
foiled  writing  with  intent,  &c. 

The  first  three  cases  were  presented  by  the  grand  jury  of  this  court  on 
the  10th  of  February,  1876 ;  and  cases  2,492,  2,493,  2,494,  and  2,495 
were  presented  by  the  grand  jury  on  the  31st  day  of  August,  1876 ;  and 
indictments  Nos.  2,545,  2,546,  2,547,  and  2,548,  for  uttering  forged  writ- 
ing with  intent,  &c.,  were  found  on  the  14th  day  of  February,  1877,  by 
the  grand  jury  of  this  court. 

The  said  Smith  N.  Hawes  was,  on  or  about  the  23d  day  of  February, 
1877,  and  subsequent  to  the  finding  of  all  the  indictments  aforesaid,  found 
to  be  residing  in  the  Dominion  of  Canada,  within  the  territory  and  juris- 
diction of  her  majesty,  the  Queen  of  Great  Britain,  &c.  He  being  so 
indicted  as  aforesaid,  and  being  so  found  in  Canada  as  aforesaid,  was«  in 
due  form  of  law,  according  to  the  tenth  article  of  the  treaty  concluded 
at  Washington,  on  the  9th  of  August,  1842,  between  the  United  States 
of  America  and  Great  Britain,  demanded  for  the  four  cases  of  forgery 
aforesaid,  and  not  for  the  other  cases  for  which  he  stood  indicted  as  afore- 
mentioned ;  and  by  virtue  of  the  article  and  treaty  aforesaid,  he  was  ex- 
tradited and  brought  here  to  be  tried  in  this  court  for  the  offences  of 
forgery,  included  in  the  indictments  Nos.  2,493,  2,494,  and  2,495 ;  but  ex- 
tradition was  refused,  although  demanded  for  the  offence  of  forgery  included 
in  indictment  No.  2,492.  It  may  as  well  be  stated  here  that  indictment 
2,492,  when  called,  was  dismissed,  on  the  motion  of  the  attorney  for  the 
commonwealth,  on  grounds  in  writing  filed,  and  with  the  consent  of  the 
court,  and  so,  also,  was  indictment  No.  2,494 ;  and  the  grounds  upon 
which  said  indictments  were  dismissed,  while  not  relating  to  nor  affect- 
ing the  question  under  consideration,  interpose  an  effectual  bar  to  any 
trial  thereon  hereafter.  In  each  of  the  cases  Nos.  2,493  and  2,495,  fair 
and  impartial  jury  trials  were  had  in  this  court,  and  verdicts  of  ^^  not 
guilty  "  returned  ;  therefore,  as  to  the  cases  for  which  he  was  extradited 
and  demanded,  the  prisoner  stands  acquitted  and  discharged  by  the  judg- 
ments of  this  court.     As  to  those,  he  cannot  again  be  placed  in  jeopardy. 

^  Jadge  Jackson  was  specially  appointed  by  the  goyemor  of  Kentucky  to  try  this  important 
cause.  —  Editoh. 
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It  will  be  observed  that,  besides  the  cases  for  which  said  Smith  N. 
Hawes,  the  prisoner  at  the  bar,  was  extradited  as  aforesaid,  there  were 
then  pending  several  other  indictments  in  this  court  against  him,  for  the 
offences  of  embezzlement,  &c.  These  offences,  of  course,  it  is  alleged, 
were  committed  prior  to  the  extradition  proceedings  aforesaid.  The  first 
of  these  and  which  has  been  called  for  trial,  is  indictment  No.  2,437. 

And  now  the  question  is  raised,  by  the  motion  under  consideration, 
whether  this  court  can  now  detain  Hawes  for  trial  of  this  or  the  other 
indictments  pending  against  him,  for  offences  charged  to  have  been  com- 
mitted prior  to  his  extradition,  and  for  which  he  was  not  extradited. 

The  disposition  of  these  motions  settles  the  status  of  the  prisoner  as  to 
the  other  cases  referred  to  and  which  have  not  been  disposed  of. 

The  subject  of  the  extradition  of  criminals  has  been  much  considered 
and  discussed  by  the  great  public  jurists  of  the  world.  There  is  a  divis- 
ion of  opinion  among  these  upon  the  question  how  far  a  sovereign  state 
is  obliged  to  deliver  up  persons,  whether  its  own  subjects  or  citizens, 
or  foreigners,  charged  with  or  convicted  of  crimes  committed  in  another 
country,  upon  the  demand  of  a  foreign  state.  Some  even  go  so  far  as  to 
maintain  tJiat  it  is  the  law  and  usage  of  nations  that  every  sovereign  state 
is  obliged  to  refuse  an  asylum  to  individuals  accused  of  crime  affecting 
the  general  peace  and  security  of  society,  whose  extradition  is  now  de- 
manded by  the  proper  government.  Others  contend  that  the  extradition 
of  fugitives  from  justice  is  a  matter  of  imperfect  obligation  only,  and, 
though  it  may  be  practised  by  certain  states  as  the  result  of  mutual  comity 
and  convenience,  requires  to  be  confirmed  and  regulated  by  special  con 
tract  in  order  to  give  it  the  force  of  an  international  law.  The  learned 
Mittermeyer  considers  the  very  fact  of  the  existence  of  so  many  special 
treaties  respecting  this  matter  as  conclusive  evidence  that  there  is  no  such 
general  usage  among  nations,  constituting  a  perfect  obligation,  and  "having 
the  force  of  law  properly  so  called.  Even  under  systems  of  confederated 
states,  this  obligation  is  limited  to  the  cases  and  conditions  mentioned  in 
the  federal  compacts.  Lawrence's  Wheaton,  p.  232.  As  to  political 
refugees,  that  great  country,  the  language  of  whose  people  we  speak,  and 
from  whence  we  derive  our  laws,  has  never  permitted  them  to  be  embraced 
in  extradition  treaties,  nor  is  their  expulsion  at  the  demand  of  their  own 
governments  within  the  policy  of  her  alien  acts.  Lord  Palmerston  de- 
clared that  "  any  such  demand  would  be  met  with  a  firm  and  decided  re- 
fusal. It  is,"  he  said,  ^^  obvious  that  it  must  be  so,  because  no  such 
measure  could  be  taken  by  the  government  of  this  country  without  fresh 
powers  by  act  of  parliament ;  and  no  government  could  apply  for  such  a 
power  with  any  chance  of  success,  inasmuch  as  no  alien  bill,  I  believe, 
either  in  former  periods  or  in  the  course  of  this  century,  has  been  passed, 
ever  giving  to  the  government  the  power  of  expelling  foreigners,  except 
with  reference  to  considerations  connected  with  the  internal  safety  of  this 
country.  The  British  government  has  never  undertaken  to  provide  for 
the  internal  security  of  other  countries.  It  is  sufficient  for  them  to  have 
the  power  to  provide  for  the  internal  security  of  their  own."  Hansard's 
Parliamentary  Debates,  3d  series,  vol.  cxxiv.  p.  805,  March  1,  1853. 

Contrary  to  the  supposed  rule  in  the  time  of  Grotius,  extradition  does 
not  now  apply  to  political  offences.     Even  Turkey,  in  1849,  refused  the 
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demand  made  by  Russia  and  Austria  for  the  delivery  up  of  the  Poles  and 
Hungarians  who  had  escaped  into  the  dominions  of  the  sultan,  and  per- 
sisted in  the  refusal,  although  those  two  great  countries  suspended  all 
diplomatic  intercourse  with  the  Porte.  Ultimately  the  emperors  of 
Russia  and  Austria  receded  from  said  demand.  See  Annual  Register, 
1849,  p.  342.  It  was  in  reference  to  this  demand  of  Russia  and  Austria 
on  Turkey  that  Lord  Palmerston,  in  a  dispatch  of  October  6. 1849,  to  the 
British  ministers  at  Vienna  and  St.  Petersburg,  grandly  said:  ^^  If  there 
is  one  rule  more  than  another  that  has  been  observed  in  modern  times  by 
independent  states,  both  great  and  small,  of  the  civilized  world,  it  is  the 
rule  not  to  deliver  up  political  refugees.  The  laws  of  hospitality,  the  dic- 
tates of  humanity,  the  general  feeling  of  mankind,  forbid  such  surrenders; 
and  any  independent  government  which,  by  its  own  free  will,  was  to  make 
any  such  surrender,  would  be  universally  and  deservedly  stigmatized  as 
dishonored,  unless,"  he  adds,  ^^a  state  is  bound  to  extradition  by  the 
positive  obligations  of  a  treaty;  but  such  treaty  engagements  are  few,  if, 
indeed,  any  such  exist.'' 

The  United  States  have  no  treaty  stipulations  with  any  country  for  the 
delivery  up  of  political  offenders.  For  all  such  it  is  our  proud  boast  that 
our  country  is  a  safe  refuge,  but  not  more  so  than  England.  The  great 
principle  recognized  by  British  courts  is  that  every  man  is  free  when  he 
reaches  British  ground.  As  to  other  offences,  such  offenders  only  will  be 
delivered  up  who  are  distinctly  included  in  treaty  stipulations.  Such  is 
the  state  of  public  opinion  in  both  governments,  that  no  administration 
would  dare  to  omit  in  a  treaty  a  stipulation  to  deliver  up  political 
offenders. 

The  preponderance  of  judicial  authority  in  the  American  courts  of  jus- 
tice, both  state  and  federal,  and  the  position  of  the  United  States  govern- 
ment at  an  early  period,  and  acted  upon  consistently  to  the  present  time, 
maintains  the  doctrine  that,  independent  of  special  compact,  no  state  is 
bound  to  deliver  up  fugitives  from  justice  upon  the  demand  of  a  foreign 
state.  See  Lawrence's  Wheaton,  p.  233 ;  Mr.  Jefferson's  Letter  to  M. 
Genet,  September  12,  1793 ;  Chief  Justice  Tilghman,  in  Respublica  v. 
JDeacon,  Sergeant  &-Rawle's  Rep.  vol.  x.  p.  125;  Chief  Justice  jParker,  in 
Hespublica  v.  Green^  Massachusetts  Rep.  vol.  xvii.  pp.  616-548,  and  the 
judgment  of  the  supreme  court  of  the  United  States  in  Holmes  v.  Jenni- 
son^  Peters  Rep.  vol.  xiv.  p.  640. 

For  the  opposite  doctrine  in  this,  country  I  have  been  unable  to  find 
any  authority  except  that  of  Mr.  Chancellor  Kent,  in  his  Commentaries, 
vol.  i.  pp.  36,  37,  and  in  his  decision  In  re  Washburn^  Johnson's  Ch.  Rep. 
vol.  iv.  p.  166,  but  he  is  more  than  counterbalanced  by  the  other  authori- 
ties above  cited,  and  by  Mr.  Cushing,  than  whom  there  does  not  live  a 
more  distinguished  and  able  publicist.  He  says,  that  ^^  It  is  the  established 
rule  of  the  United  States,  neither  to  grant  nor  to  ask  for  extradition  of 
criminals,  as  between  us  and  any  foreign  governments,  unlei^s  in  cases 
in  which  stipulation  is  made  by  express  convention."  See  Mr.  Cushing's 
Opinions,  August  19,  1863,  and  April  21,  1854.  Opinions  of  Attorneys 
General,  vol.  vi.  pp.  85—431. 

The  State  of  Kentucky,  as  an  integral  part  of  the  United  States,  is 
bound  to  respect  and  observe  any  treaty  with  a  foreign  power  made  by 
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the  general  government.  The  second  section  of  the  sixth  article  of  the 
Constitution  of  the  United  States  is  as  follows:  ^^  The  Constitution  and 
laws  of  the  United  States,  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made  or  which  shall  be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  Constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding."  Therefore,  as  a  judge  ^of  the  State  of 
Kentucky,  whenever  upon  any  question  it  is  ascertained  what  "the  su- 
preme law  of  the  land  '  is,  I  am  "  bound  thereby,  anything  in  the  Consti- 
tution or  laws  of  "  my  "  state  to  the  contrary  notwithstanding."  Is  there 
any  "supreme  law  of  the  land"  upon  the  question  under  consideration, 
and  what  is  that  law  ?  By  the  Constitution  and  law  of  Kentucky,  the 
prisoner  (Smith  N.  Hawes)  stands  indicted  for  the  oflEence  of  embezzle- 
ment, and  he  should  be  tried  therefor  and  punished  if  found  guilty,  accord- 
ing to  law,  or  acquitted  if  his  guilt  is  not  proven  to  the  exclusion  of  a 
reasonable  doubt,  unless  by  the  provision  of  the  treaty  of  1842,  heretofore 
referred  to,  it  is  illegal  to  go  into  the  investigation  of  the  case  at  this 
time.  If  there  be  a  treaty  governing  the  subject,  that  treaty,  as  it  now  is, 
and  not  as  it  may  be  by  subsequent  conventions  or  high  joint  commissions 
between  the  high  contracting  parties,  is  now  to  control.  I  am  bound  to 
take  judicial  notice  of  the  treaty  concluded  at  Washington  on  the  9th  of 
August,  1842,  between  the  United  States  and  Great  Britain.  By  the 
tenth  article  of  that  treaty  it  was  "  agreed  that  the  United  States  and 
her  Britannic  Majesty  shall,  upon  mutual  requisitions  by  them,  or  their 
ministers,  officers,  or  authorities  respectively  made,  deliver  up  to  justice 
all  persons  who,  being  charged  with  the  crime  of  murder,  or  assault  with 
intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or 
the  utterance  of  forged  paper,  committed  within  the  jurisdiction  of  either, 
shall  seek  an  asylum,  or  shall  be  found  within  the  territories  of  the  other ; 
provided,  that  this  shall  only  be  done  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  justify  his  apprehension  and  commitment 
for  trial,  if  the  crime  or  otfence  had  been  there  committed ;  and  the  re- 
spective judges  or  other  magistrates  of  the  two  governments  shall  have 
power,  jurisdiction,  and  authority,  upon  complaint  made  under  oath,  to 
issue  a  warrant  for  the  apprehension  of  the  fugitive  or  person  so  charged, 
that  he  may  be  brought  before  such  judges  or  other  magistrates,  respec- 
tively, to  the  end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered ;  and  if  on  such  hearing  the  evidence  be  deemed  sufficient  to  sus- 
tain the  chaise,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate 
to  certify  the  same  to  proper  executive  authority  that  a  warrant  may  issue 
for  the  surrender  of  such  fugitives.  The  expense  of  such  apprehension 
and  delivery  shall  be  borne  and  defrayed  by  the  party  who  makes  the  req- 
uisition and  receives  the  fugitive." 

This  treaty  is  the  "  supreme  law  of  the  land,"  and  I  am  bound  to  take 
judicial  cognizance  of  that.  If,  by  the  terms  of  this  treaty,  either  ex- 
pressed or  implied,  the  prisoner.  Smith  N.  Hawes,  cannot  be  tried  for 
any  offence  for  which  he  was  not  extradited,  then,  although  he  may  be 
within  the  bar  of  this  court,  or  in  a  jail  under  the  control  of  this  court,  as 
this  court  is  bound  to  regard  that  treaty,  it  is  outside  of  its  jurisdiction  to 
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proceed  with  the  trial,  as  the  "  supreme  law  of  the  land "  otherwise 
provides,  and  this  whole  question  hinges  upon  the  construction  of  the 
treaty. 

I  have  heretofore  stated  thfit  it  is  the  American  doctrine,  and  I  may  say 
it  is  the  British  doctrine,  that  there  can  be  no  extradition  unless  by  posi- 
tive treaty  stipulation.  That  government  would  be  deservedly  subject  to 
the  anathema  hurled  by  Lord  Palmeraton  against  any  power  that  would 
give  up  any  one  when  not  compelled  so  to  do  by  positive  treaty  stipula- 
tion. 

I  confess  that  I  have  no  respect  for  a  power  like  Spain,  which  delivered 
up  Mr.  William  M.  Tweed  when  there  was  no  treaty  compelling  the  same, 
even  though  he  may  be  the  greatest  criminal  in  the  world.  To  say  the 
least,  it  was  truckling  subserviency. 

By  the  terms  of  the  article  of  the  treaty  now  under  consideration,  it  is 
only  for  certain  oflEences  that  extradition  will  be  permitted  by  either 
government.     Embezzlement  is  not  one  of  those  offences. 

There  is  now  no  government  that  will  deliver  up  any  one  charged  with 
a  political  offence,  not  even  Turkey ;  and,  independent  of  the  question 
whether  the  embezzlement  of  the  funds  of  a  town,  a  component  part  of  a 
state  government,  is  or  is  not  a  political  offence,  about  which  there  is 
some  difference  of  opinion  among  nations,  is  it  not  the  true  doctrine  when 
nations  enumerate  the  crimes  for  which  they  will  permit  extradition,  that 
they  be  confined  to  that  enumeration  ?  It  is  urged,  in  argument,  that 
there  is  no  positive  stipulation  against  tlie  trial  of  a  non-extraditable 
offence.  Why  mention  any  offences,  if  a  party  can  be  tried  for  any  and 
everything  not  mentioned  ? 

When  nations  enumerate,  do  they  not  exclude  everything  not  enumer- 
ated? It  is  said  by  great  political  writers  that  when  a  bill  of  rights 
enumerates  rights,  all  rights  not  enumerated  cease  to  be  rights.  Here  we 
have,  by  tliis  treaty,  a  mutual  agreement  that  certain  offenders,  and  none 
others,  may  be  extradited,  to  be  tried.  A  thief  or  an  embezzler  is  not  a 
subject  of  extradition.  By  positive  treaty  stipulations  the  United  States 
and  Great  Britain  are  asylums  for  such  offenders,  and  must  so  remain 
until  there  are  positive  treaty  stipulations  other  than  those  now  existing. 
If  it  should  be  said  that  neither  government  should  be  an  asylum  for  any 
criminal,  why  is  it  that  there  are  no  treaty  stipulations  to  that  effect? 

While  it  is  true  that  the  mutual  extradition  of  fufidtives  from  lustice  is 
an  object  alike  interesting  to  all  governments,  yet  if  there  be  any  one 
thing  more  settled  than  another,  it  is  that  there  is  to  be  no  such  extradi- 
tion unless  by  positive  treaty  stipulations.  Then,  if  there  be  no  treaty 
stipulations  in  this  case  against  Hawes  for  embezzlement,  and  he  was  ex- 
tradited to  be  tried  for  three  offences  of  forgery  alone,  and  he  had  been  so 
tried  (for  a  positive  dismissal  is  a  trial),  is  he  to  be  tried  for  that  for 
which  he  was  not  extradited  ?  It  must  be  conceded  that  the  government 
of  Great  Britain  would  not  have  surrendered  him  to  be  so  tried.  Even 
in  reference  to  one  of  the  indictments  for  forgery  against  the  prisoner,  an 
offence  included  in  the  treaty,  Great  Britain  refused  extradition  for  the 
reason  that  the  primd  facie  case  required  by  law  was  not  made  out. 

When  Great  Britain  refused  extradition  for  that  offence,  with  what 
propriety  could  the  United  States,  or  the  State  of  Kentucky,  a  component 


December,  1877.]         THE  AMERICAN  LAW  TIMES  REPORTS.  529 

Vol.  IV.]  Statb  v.  Hawks.  [No.  12. 


part  of  the  United  States,  proceed  to  try  him  for  that  offeuce  so  refused  ? 
It  is  undoubtedly  true  that  Kentucky  has  jurisdiction  over  all  offences 
committed  within  her  territory,  unless  there  be  a  treaty  stipulation  to  the 
contrary,  or  a  law  of  Congress  passed  within  the  purview  of  the  Constitu- 
tion. A  treaty  is  the  "  supreme  law  of  the  land,"  and  I,  a  judge  of  the 
state  court,  am  bound  to  enforce  it,  as  has  heretofore  been  stated. 

In  this  case  there  was  no  provision  made  by  treaty  for  any  of  the  of- 
fences of  embezzlement,  for  which  Smith  N.  Hawes  stands  indicted  in  this 
court.  It  is  true  that  the  offences  of  uttering  forged  instruments,  with 
intent,  &c.,  are  included  in  the  treaty ;  but  when  the  demand  was  made 
for  the  delivery  of  Hawes,  it  was  on  the  ground  of  neither  embezzlement 
nor  the  utterance  of  forged  paper,  but  for  the  offences  of  forgery  alone,  in 
four  cases,  and  upon  one  of  which  the  government  of  Great  Britain  re- 
fused to  extradite  him.  And  yet,  all  the  offences  enumerated  herein  were 
then  pending  against  Hawes  in  this  court.  This  government,  however, 
did  not  demand  his  extradition  for  offences  other  than  those  included  in 
the  treaty.  She  had  too  much  respect  for  herself  to  demand  anything  that 
was  not  right ;  and  Great  Britain  is  a  country  in  which  no  demand  other 
than  right  would  be  regarded.  By  the  tenth  article  of  the  treaty  now 
under  consideration,  it  was  solemnly  agreed  between  the  high  contracting 
parties  that  upon  mutual  requisition  (and  that  means  either  country  de- 
manding the  surrender  of  a  criminal )  that  he  should  be  delivered  up  to 
justice  upon  the  particular  specifiQ  charges  of  murder,  assault  with  intent 
to  commit  murder,  piracy,  arson,  robbery,  forgery,  or  the  utterance  of 
forged  paper,  any  person  who  has  sought  an  asylum,  found  upon  the 
territory  of  either  of  the  high  contracting  powers. 

But  this  distinct  proviso  was  made,  ^^  that  this  shall  only  be  done  upon 
such  evidence  of  criminality  as,  according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime  and  offence  had  been  there 
committed ; ''  and  then  there  is  a  provision  as  to  what  the  magistrates  or 
authorities  shall  do  under  circumstances  as  may  be  proven  in  accordance 
with  said  section,  as  has  been  heretofore  quoted. 

Now  if  there  be  anything  agreed  between  the  two  high  contracting 
parties,  it  was  that  for  the  offences  therein  enumerated,  and  for  no  other, 
there  was  to  be  a  mutual  surrender ;  or,  in  other  words,  extradition,  for 
the  cases  therein  provided  and  stated,  and  for  no  other,  whenever  there 
was  a  case  made  therein  by  the  proof  under  the  treaty.  For  nothing  else 
could  such  a  demand  or  surrender  be  made.  And  when  so  made  it  is 
monstrous  that  there  should  be  a  trial  for  anything  else. 

If  there  be  anything  in  the  doctrine,  that  when  you  enumerate  rights  or 
privileges  you  are  held  to  strictness  as  to  the  rights  enumerated,  and  that 
everything  else  not  enumerated  is  not  included,  then  it  follows  as  a  logical 
sequence  that  the  treaty  here,  having  provided  only  for  the  extradition  as 
to  certain  cases  and  under  certain  circumstances  and  proof,  the  right  of 
asylum  is  to  be  held  sacred  as  to  anything  for  which  the  party  was  not  or 
could  not  be  extradited ;  and  that  this  is  the  true  doctrine,  I  cite  that 
great  man,  Patrick  Henry,  in  his  great  debate  in  the  Virginia  Convention 
to  ratify  the  Constitution  of  the  United  States,  and  the  subsequent  writ- 
ings of  Jefferson  and  Madison  on  the  same  subject. 

VOL.  IV.  84 
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I  am  aware  tbat  in  the  case  of  Richard  B.  Caldwell  et  al,^  decided 
January  3,  1871,  in  the  Southern  District  of  New  York,  by  Judge  Bene- 
dict, it  was  held  that  no  matter  how  wrongfully  or  fraudulently  the  United 
States  government  obtained  possession  of  a  party,  althougli  expressly 
against  the  provisions  of  a  solemn  treaty  with  another  government,  he  could 
be  tried  for  any  offence,  although  not  extradited  for  the  same;  and  the 
remarkable  doctrine  was  uttered,  that  whether  there  was  extradition  in 
good  faith  or  not,  because  the  prisoner  was  at  the  bar  of  the  court  and  in 
the  custody  thereof,  he  could  be  tried  for  anything,  even  a  non-extradita- 
ble offence. 

With  me,  when  there  is  a  solemn  treaty  staring  me  in  the  face,  which 
would  preclude  a  trial,  although  the  party  might  be  in  the  custody  of  the 
court,  I  would  not  disgrace  my  government  or  my  country  by  the  assump- 
tion of  jurisdiction,  when  by  such  assumption  the  plighted  faith  of  my 
government  would  be  violated.  I  hold  that  the  section  of  the  treaty  now 
under  consideration  does  not  authorize  this  government  or  England  to  de- 
mand extradition  except  for  the  offences  included  in  the  treaty,  and  then 
only  for  the  offences  proven  in  accordance  therewith. 

And  inasmuch  as  I  have  heretofore  said  that  my  view  of  international 
law  is  that  there  is  and  can  be  no  extradition  except  for  offences  especially 
provided  by  treaty,  and  no  trial  except  for  the  offences  thus  extradited, 
so  far  as  Smith  N.  Hawes  is  concerned,  he  hashad  a  trial  and  disposition 
of  the  cases  for  which  he  was  extradited ;  and  now  that  it  is  proposed 
that  he  shall  be  tried  for  offences  for  which  he  was  not  extradited,  I  say, 
nnder  the  sanction  of  my  oath,  that  I  cannot  try  him  now.  I  cannot 
dismiss  the  cases  now  pending  against  him ;  but  I  can  say,  by  my  order, 
that,  in  the  face  of  a  treaty  which  is  the  supreme  law  of  the  land,  I  will 
not  now  try  Smith  N.  Hawes ;  nor  will  I  detain  him  in  custody,  he  being 
a  subject  of  extradition,  as  has  been  heretofore  stated;  but  when  I  say 
this  I  do  not  mean  to  say  that  he  cannot  hereafter  be  tried  for  the 
offences  for  which  he  stands  indicted  in  this  court.  I  hold  that  he  is  en- 
titled to  a  reasonable  time  to  return  to  the  asylum  from  which  he  was 
wrested.  What  is  that  reasonable  time  ?  Were  I  called  to  define  it,  I 
should  say  six  months ;  because  a  man  should  be  permitted  to  make  nec- 
essary family  arrangements,  and  it  may  not  reasonably  be  expected  that 
he  can  do  so  in  less  time  than  as  aforesaid. 

The  United  States  government  not  being  here  to  claim  the  custody  of 
Mr.  Hawes,  and  there  being  no  power  in  this  court  to  compel  the  United 
States  to  return  him  to  the  place  from  which  he  was  extradited,  the  order 
of  this  court  is,  tlmt  the  cases  of  the  Commonwealth  of  Kentucky  against 
Smith  N.  Hawes,  for  embezzlement,  and  for  uttering  forged  instruments 
of  writing,  with  intent,  &c.,  be  continued,  and  be  not  again  placed  upon 
the  docket  for  trial ;  and  that  said  Hawes  be  not  held  in  custody,  until  the 
further  order  of  this  court.  In  the  consideration  of  this  question —  for  it 
is  the  gravest  question  ever  presented  to  my  court — I  have  been  greatly 
indebted  to  the  able  arguments  of  the  counsel  for  the  commonwealth  and 
for  the  defendant,  and  in  the  opinion  and  the  decision  now  rendered  I 
have  but  one  regret,  that  I  have  not  had  time  to  express  myself  properly 
on  the  grave  questions  involved. 

The  logical  deductions  in  this,  the  gravest  question  ever  presented  to 
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any  court,  —  and  when  I  say  that,  I  mean  that  I  have  been  unable  to  find 
any  precedent  bearing  upon  the  particular  question  under  consideration,  — 
have  embarrassed  me,  but  I  have  felt  it  an  obligation  to  maintain  the  in- 
tegrity of  my  country  in  its  plighted  faith  in  a  grave  constitutional  treaty. 
I  have  regarded  this  case  as  not  the  case  of  Smith  N.  Hawes,  but  a  case 
involving  the  honor  and  integrity  of  my  country.  Some  other  judge  than 
I  must  be  selected  to  violate  the  plighted  faith  of  a  solemn  treaty.  I  hold, 
under  the  solemn  sanction  of  my  oath,  that  I  cannot  violate  that  by  now 
proceeding  to  the  trial  of  Smith  N.  Hawes.  I  do  not  mean  to  say  that 
he  may  not  hereafter  be  tried ;  but  what  I  mean  to  say  is  that,  in  the  face 
of  the  treaty  herein  referred  to,  he  is  not  to  be  tried  until  there  is  a  rea- 
sonable time  given  him  to  return  to  the  asylum  from  which  he  was  taken. 
He  may  by  his  own  act  put  himself  within  the  jurisdiction  of  this  court, 
and  may  hereafter  be  tried.     Upon  that  I  now  express  no  opinion. 

Of  course,  in  the  consideration  of  this  question,  I  have  read  all  the  cor- 
respondence between  high  public  functionaries  of  my  own  government 
and  that  of  Great  Britain,  especially  as  to  the  cases  of  Lawrence  and 
Winslow ;  and  while  it  is  not  proper  for  me  to  reflect  upon  the  conduct  of 
my  own  government,  I  must  be  permitted  to  say  that  the  position  taken 
by  Great  Britain  on  this  treaty  is  more  in  consonance  with  human  liberty 
and  international  law  than  the  pretensions  of  my  own  government. 

Mr.  Webster  (and  it  will  not  be  denied  that  he  was  a  great  statesman 
and  publicist),  in  reference  to  the  leading  case  of  McLeod,  used  the  re- 
markable language,  that  the  opinion  and  decision  of  the  court  in  that  case 
was  not  respectable.  It  was  not  permitted  him  to  express  any  opinion  as 
to  the  decision  of  Judge  Benedict.  In  the  Lawrence  case,  whatever  may 
have  been  the  diplomatic  talk  or  judicial  expressions,  this  great  country 
instructed  the  law  officers  thereof  not  to  proceed  to  the  trial  of  a  non-ex- 
traditable offence  ;  and  even  in  the  case  at  bar,  the  United  States  has  had 
a  distinguished  representative  asking  for  a  postponement  or  evasion  of  the 
decision  whether  Smith  N.  Hawes  can  be  tried  for  offences  for  which  he 
was  not  extradited. 

I  have  not  felt  myself  at  liberty  to  evade  any  responsibility  arising  in 
this  case.  I  believe  it  was  Stephen  Decatur  who  said :  ^^Mj  country,  may 
she  be  always  right ;  but  my  country  right  or  wrong."  That  was  not  a 
judicial  expression.  My  country  should  always  be  right.  And,  as  a 
ladge,  I  dare  not  enunciate  any  principle  not  right. 
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BUFBEMB    JUDICIAL   COUBT    OF   MASSACHUSBTTB. 

(To  appear  in  121  Haaa.) 

HUSBAND  AND  WIFE.  —  TORT   OF  WIFE.  —  EVIDBNGE  OF  ACTS  OF  HUS- 
BAND IN  wife's  PRESENCE. 

HANDY  V.  FOLEY. 

A  husband  and  wife  are  jointly  liable  for  a  tort  done  by  her  in  his  absence,  but  under 

his  direction  and  instigation. 
Evidence  of  acts  done  by  a  husband  in  the  presence  of  his  wife,  similar  to  those  done  by 

her  in  his  absence,  in  execution  of  the  same  purpose,  is  admissible  to  show  that  the 

wife  acted  under  liis  direction  and  instigation. 

Tort.  The  declaration  alleged  that  the  defendants  did  forcibly  enter 
the  plaintiff's  close,  and  wrongfully  and  forcibly  remove,  take,  and  carry 
away,  and  remove,  cut,  break  up,  and  destroy  the  plaintiff's  gate,  to  the 
injury  and  damage  of  the  said  plaintiff  as  laid  in  his  writ ;  and  ^^  that  the 
acts  set  forth  and  relied  upon  were  committed  by  the  said  Ellen  Foley 
alone,  not  in  the  presence  of  said  Dennis  Foley,  but  under  his  direction, 
and  as  his  servant  and  agent,  and  as  his  acts  as  well  as  her  own." 

At  the  trial  in  the  superior  court,  before  Allen,  J.,  the  defendants  con- 
tended that  an  action  could  not  be  maintained  against  the  husband  and 
wife  under  this  declaration ;  but  the  judge  ruled  that  the  action  might  be 
maintained  against  both. 

It  appeared  in  evidence  that  the  trespasses  alleged  were  in  the  line  of 
a  way  claimed  by  the  husband,  extending  from  a  public  highway,  over  the 
land  of  the  plaintiff,  which  lay  along  the  line  of  the  highway,  to  the  hus- 
band's land,  lying  at  the  rear  of  the  plaintiff's  land,  where  was  situated 
the  defendant's  dwelling-house ;  and,  for  the  purposes  of  the  trial,  it  was 
admitted  that  the  husband  had  a  right  of  way  through  gates  and  bars 
from  his  land  through  the  plaintiff's  land  in  the  line  of  the  gateway  to  the 
public  highway.  The  plaintiff  offered  evidence  tending  to  show  that  the 
wife,  in  the  absence  of  the  husband,  but,  acting  as  the  plaintiff  contended, 
by  the  husband's  direction  and  instigation,  removed  the  gate  from  its  binges 
and  threw  it  upon  the  ground  at  divers  times,  and  at  one  time  with  an 
axe  cut  up  and  destroyed  one  half  of  the  gate. 

The  plaintiff,  for  the  purpose  of  showing  that  the  husband  encouraged 
and  incited  the  wife  to  her  acts,  offered  evidence  of  the  acts  of  the  husband, 
done  in  the  presence  of  the  wife,  in  removing  the  gate  from  its  hinges  and 
throwing  it  upon  the  ground.  To  this  the  defendants  objected,  but  the 
judge  admitted  the  evidence. 

The  ju4ge  ruled  that  for  the  acts  of  the  wife  done  by  herself  alone,  and 
without  the  knowledge  and  instigation  of  the  husband,  the  plaintiff  could 
not  recover  in  this  action  against  both  defendants  ;  but  for  the  acts  of  the 
wife  done  in  the  absence  of  the  husband,  with  his  direction  or  instigation, 
the  plaintiff  could  recover. 

The  jury  returned  a  verdict  for  the  plaintiff ;  and  the  defendants  alleged 
exceptions. 
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C.  A,  Iteedy  tot  the  defendants. 

«71  Brotdniy  for  the  plaintifiF. 

Gray,  C.  J.  The  instructions  were  correct.  A  husband  and  wife  may 
be  jointly  sued  and  charged  for  a  tort  done  by  both  of  them,  if  she  does 

not  act  by  his  coercion.     Syde  v.  aS^ ,  12  Mod.  246  ;  *S'.  C.  Holt,  101 ; 

Vine  V.  Saunders^  5  Scott,  359 ;  aS.  O.  4  Bing.  N.  C.  96 ;  Marshall  v. 
OakeSy  51  Maine,  308.  In  Tobey  v.  Smithy  15  Gray,  535,  a  declaration 
in  tort  in  the  nature  of  trover  against  husband  and  wife  was  held  bad, 
merely  because  it  alleged  the  conversion  to  have  been  ^^  to  their  own  use," 
whereas  in  legal  contemplation  it  could  not  be  to  the  use  of  the  wife ;  and 
it  was  distinctly  stated  in  the  opinion,  that,  if  the  conversion  had  been 
alleged  to  have  been  to  his  use,  the  action  could  Kave  been  maintained. 
And  in  Heckle  v.  Lurvey^  101  Mass.  344,  it  was  held  that  a  wife  was 
liable  in  tort  for  the  conversion  of  goods  of  which  she  obtained  possession 
by  her  husband's  order.  Even  in  criminal  cases,  the  husband's  mere 
direction  and  instigation  will  not  protect  the  wife  from  liability  for  acts 
done  in  his  absence  and  beyond  his  immediate  influence  and  control ;  and 
the  prel9umption  of  coercion,  which  exists  when  she  acts  in  his  presence,  is 
primd  facie  only  and  may  be  rebutted.  Commonwealth  v.  Butler^  I  Allen, 
4 ;  Commonwealth  v.  Feeney^  13  Allen,  660  ;  Commonwealth  v.  Munsey, 
112  Mass.  287;  Commonwealth  v.  Lewis^  1  Met.  151,  153;  State  v. 
Cleaves^  59  Maine,  298.  The  statement  in  2  Kent  Com.  149,  that,  if  the 
wife  commits  a  tort  ^'  in  his  company  or  by  his  order,''  he  alone  is  liable,  is 
too  general,  and  must  be  limited  to  the  case  of  her  acting  by  his  coercion. 

The  evidence  of  acts  done  by  the  husband  in  the  presence  of  the  wife, 
similar  to  those  done  by  her  in  his  absence,  in  execution  of  the  same  pur- 
pose, was  competent  to  show  that  the  latter  were  done  by  his  direction 
and  instigation,  and  therefore  in  law  his  acts  as  well  as  hers. 

Exceptions  overruled. 


AGREEMENT    TO    ARBITRATB. — OUSTING    JURISDICTION.  —  EQUITY 

PLEADING. 

PEARL  V.  HARRIS. 

An  agreement  to  snbmit  to  arbitration,  the  effect  of  which  is  to  oust  the  conrts  of  jtirie- 
diction,  is  invalid. 

A  bill  in  equity  for  an  account  of  a  copartnership,  one  of  the  articles  of  which  provided 
for  the  submission  of  disputed  matters  to  arbitration,  need  not  allege  a  refusal  to  refer 
bv  the  defendants;  and  the  defendants  cannot  defeat  the  jurisdiction  of  the  court  by 
alleging  that  they  are  and  have  been  willing  to  refer  under  the  articles  of  copartner- 
ship. 

Morton,  J.  The  defendants'  appeal  from  the  order  of  the  court  ap- 
pointing a  master  can  only  be  sustained  upon  the  ground  that  the  agree- 
ment in  the  articles  of  copartnership,  to  refer  all  disputed  matters  to  arbitra- 
tors, ousts  this  court  of  jurisdiction.  But  it  is  well  settled  that  an  agreement 
to  submit  to  arbitration  will  not  be  held  yalid,  either  in  law  or  equity, 


534  THE  AMERICAN  LAW  TIMES  BEFORTS.  [Deeamber,  1877. 


Vol.  IV.]  ROMBSTS  V,  Ck>OKB.  [No.  U 

when  its  effect  is  to  oust  the  court  of  jurisdiction.     Wood  v.  Humphrey^ 
114  Mass.  185  ;  Tohey  v.  County  of  Bristol,  3  Story,  800. 

The  defendants  insist  that  a  court  of  equity  ought  not,  in  its  discretion, 
to  entertain  the  case,  because  the  plaintiffs  in  their  bill  do  not  allege  a  re- 
fusal to  refer  on  the  part  of  the  defendants,  and  the  defendants  in  their 
answer  deny  any  refusal,  and  allege  that  they  are  willing  to  refer.  It  was 
not  necessary  for  the  plaintiffs  to  allege  that  the  defendants  have  refused 
to  refer.  By  bringing  their  bill  they  have  elected  to  resort  to  the  jurisdic^ 
tion  of  this  court,  and  the  defendants  cannot  defeat  that  jurisdiction  by 
alleging  that  they  are  and  have  ever  been  willing  to  refer  under  the  articles 
of  copartnership.  We  need  not  decide  whether  the  court  might,  in  its 
discretion,  decline  to  proceed  in  the  case,  if  it  appeared  that  the  plaintiffs 
unreasonably  refused  to  submit  disputed  matters  to  arbitration,  because  it 
does  not  appear  in  this  case  that  there  was  sttch  unreasonable  refusal  on 
the  part  of  the  plaintiffs.  Order  cffirmed. 


COURT   OF  APPEALS   OF  VIBQINIA. 

4 

(To  appear  in  28  Grattan.) 

TSTEKERT.  —  ABATEMENT   OP   DITRING  WAR.  —  OBLIGATION   OF 

CONTRACTS. 

ROBERTS'  Adm'r  v,  COCKE. 
MURPHY  V.  GASKIN8,  Adm'r. 

Where,  daring  the  late  war,  a  creditor  resided  within  the  territory  of  one  of  the  bel- 
lieerent  powers,  and  his  debtor  within  that  of  the  other,  such  debtor  is,  under  the  rules 
01  public  law,  entitled  to  abatement  of  interest  during  the  continuance  of  the  war. 

Where  the  debtor  and  creditor  reside  within  the  same  territory,  the  mere  existence  of 
war  does  not  furnish  such  a  legal  ground  for  abatement  of  interest. 

In  contracts  for  the  payment  of  a  sum  certain,  interest  on  the  principal  sum  is  a  legal 
incident  of  the  debt :  the  right  to  it  is  founded  upon  the  presumed  intention  of  the 
parties. 

Wnerever  there  is  a  contract,  express  or  implied,  for  the  payment  of  legal  interest,  the 
obligation  of  the  contract  extends  as  well  to  the  payment  of  interest  as  it  does  to  the 
payment  of  the  principal  sum  ;  and  neither  court  nor  jury  ever  had  the  power  to  dis- 
pense with  the  performance  of  such  contracts  in  whole  or  in  part. 

The  laws  which  subsist  at  the  time  and  place  of  the  making  of  a  contract,  and  where  it 
is  to  be  performed,  enter  into  and  form  a  part  of  the  contract,  whether  such  laws  af- 
fect its  validity,  construction,  discharge,  or  enforcement. 

While  it  is  competent  for  the  state  to  alter  or  change  the  remedy  on  a  contract,  this  can 
only  be  done  where  the  change  does  not  impair  substantial  rights. 

The  act  of  the  general  assembly,  approved  April  2,  1878,  entitled  *'  An  act  to  amend  and 
reenact  §  14,  ch.  187,  of  the  Coae  of  1860,  in  relation  to  interest,"  so  far  as  said  act 
confers  upon  courts  and  juries,  in  the  suits  therein  mentioned,  power  to  remit  interest, 
as  therein  provided,  on  contracts  entered  into  prior  to  April  10,  1865,  which  said 
courts  and  juries  did  not  have  under  the  laws  in  force  at  the  time  such  contracts  were 
entered  into,  is  repugnant  to  the  Constitution  of  the  United  States,  and  of  this  state, 
and  is  so  far  null  and  void. 

And  so  much  of  the  said  act  as  empowers  the  courts  to  review  Judgments  and  decrees, 
upon  motion,  and  to  abate  interest  as  in  said  act  provided,  is  repugnant  to  the  Oonsti* 
tation  of  the  United  States,  and  of  this  state,  and  therefore  void. 
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The  facts  are  stated  in  the  opinion. 

F.  M.  Forbes^  for  the  appellants. 

Hunton^  Brooke  ^  Scott^  for  the  appellees. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

The  amounts  in  controversy  in  these  cases  are  small.  Besides  the  costs, 
in  the  first  case,  only  $182,  and  in  the  second  $119.41,  not  sufficient  of 
themselves  to  give  this  court  jurisdiction  to  review  the  judgments  of  the 
court  below.  Our  jurisdiction  is  invoked,  however,  upon  the  ground  set 
out  by  the  plaintiffs  in  error  in  their  petitions,  that  the  act  of  the  general 
assembly,  under  which  the  judgments  were  rendered,  is  unconstitutional 
and  void ;  and  we  have  given  to  the  question,  thus  presented  for  our  de- 
termination, that  consideration  which  its  importance  demands. 

Throughout  our  deliberations,  terminating  in  the  conclusion  to  which 
we  have  come,  we  have  been  guided  by  the  wise  and  salutary  rule  enun- 
ciated by  Chief  Justice  Marshall  as  long  ago  as  1810,  in  the  leading  case 
of  Fletcher  v.  Peck^  6  Cranch,  87,  generally  followed  by  the  courts  of  last 
resort  in  the  several  states  in  like  cases,  and  by  none  more  uniformly  and 
implicitly  than  by  this  court.  0-riffin*8  E^or  v.  Cunningham^  20  Gratt. 
81 ;  Homestead  Cases,  22  lb.  266. 

The  question,  says  the  chief  justice,  whether  a  law  be  void  for  its  re- 
pugnancy to  the  Constitution,  is  at  all  times  a  question  of  much  delicacy, 
which  ought  seldom  if  ever  to  be  decided  in  the  affirmative  in  a  doubtful 
case.  The  court,  when  impelled  by  duty  to  render  such  a  judgment, 
would  be  unworthy  of  its  station  could  it  be  unmindful  of  the  solemn  ob- 
ligations which  that  station  imposes.  But  it  is  not  on  slight  implication 
and  vague  conjecture  that  the  legislature  is  to  be  pronounced  to  have 
transcended  its  powers,  and  its  acts  to  be  considered  as  void.  The  oppo- 
sition between  the  Constitution  and  the  law  should  be  such,  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  incompatibility  with  each 
other. 

The  act,  the  validity  of  which  is  drawn  in  question  in  these  cases,  was 
approved  April  2,  1873,  and  is  entitled  "  An  act  to  amend  and  reenact 
section  14,  of  chapter  187,  of  the  Code  of  1860,  in  relation  to  interest." 
The  section,  as  thus  amended  and  reenacted,  constitutes  the  14th  section 
of  chapter  173  of  the  Code  of  1873,  p.  1120. 

The  amendment,  in  substance,  empowers  the  courts  and  juries  in  all 
suits  for  the  recovery  of  money  founded  on  contracts,  express  or  implied, 
or  on  causes  of  action,  or  on  liabilities  which  were  entered  into  or  existed, 
or  where  the  original  consideration  accrued  prior  to  the  10th  day  of  April, 
1865,  to  remit  the  interest  upon  the  original  debts  found  to  be  due,  or  any 
part  thereof,  for  the  period  between  the  17th  day  of  April,  1861„  ii"d  the 
10th  day  of  April,  1865,  or  for  any  portion  of  said  period.  It  further 
empowers  the  court,  in  which  any  judgment  or  decree  has  been  rendered 
prior  to  the  passage  of  the  act,  on  motion  of  the  defendant,  upon  ten  days* 
notice  to  the  plaintiff,  to  review  such  judgment  or  decree,  and  abate  the 
same  to  the  extent  of  the  interest  for  the  period  aforesaid. 

In  the  first  of  the  cases  now  under  review  here,  the  plaintiff  brought 
an  action  of  debt  in  the  court  below  upon  a  bond»  which  was  in  these 
words :  — 
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"  $762. 

"  Nine  months  after  date,  for  value  rec'd,  we,  the  undersigned,  promise 
to  pay  to  C.  M.  Roberts,  or  order,  seven  hundred  and  sixty-two  dollars, 
with  int.  from  date. 

^^  Witness  our  hands  and  seals  this  12th  day  of  Decem'r,  1860. 

"William  Cocke,      [Seal.] 
(Security.)  "  Rich'd  H.  Carter,  [Seal]  " 

The  defendants  appeared  and  filed  three  pleas :  1st,  payment ;  2d,  a 
plea  averring  that  the  bond  sued  on  was  entered  into  prior  to  the  10th  day 
of  April,  1865,  and  praying  judgment  that  the  interest  on  the  bond  from 
the  17th  day  of  April,  1861,  till  the  10th  of  April,  1865,  be  remitted 
in  accordance  with  the  act  aforesaid ;  and  8d,  a  plea  of  the  like  tenor 
and  with  the  like  prayer  as  the  2d,  with  the  further  averment  that  "  the 
confusion  of  the  business  relations  of  the  country  incident  upon  the  seces- 
sion of  the  State  of  Virginia  from  the  United  States,  ana  the  war  conse- 
quent thereupon  between  the  Confederate  States  and  the  United  States, 
was  so  great  and  disorganizing  that  the  principal  nioney  in  said  writing 
obligatory  specified  was  not  worth  any  interest  between  the  periods  afore- 
said to  the  defendants,  who  were  citizens  of  the  county  of  Fauquier,  which 
was  occupied  from  time  to  time  by  the  federal  troops." 

The  plaintiff  took  issue  on  the  plea  of  payment  and  demurred  severally 
to  the  other  pleas. 

The  demurrers  were  overruled,  and,  neither  party  demanding  a  jury, 
the  whole  matter  of  law  and  fact  was  submitted  to  the  court ;  and  the 
bond  sued  on  being  given  in  evidence,  and  that  being  all  the  evidence, 
the  court  gave  judgment  for  the  plaintiff  for  the  principal  sum  specified 
in  the  bond,  with  interest  from  the  time  it  became  payable  until  the  17th 
day  of  April,  1861,  and  from  the  10th  day  of  April,  1865,  until  payment, 
and  for  costs,  expressly  remitting  the  interest  between  the  dates  afore- 
said. 

In  the  second  case  the  plaintiff,  Frances  A.  Murphy,  in  the  year  1869, 
brought  an  action  of  covenant  in  the  circuit  court  of  Fauquier  County, 
upon  an  instrument  under  seal  and  of  the  tenor  following :  — 

"  Received,  Nov'r  26th,  1860,  of  Frances  A.  Murphy,  five  hundred  dol- 
lars, to  bear  interest  from  date.  I  also  agree  to  and  put  a  negro  boy, 
Abraham,  in  pond  [meaning  in  pawn]  to  secure  the  payment  of  the  same. 

Whenever  the  five  hundred  dollars  is  paid  to  Mrs.  Murphy,  with  legal 
interest,  the  said  boy  no  longer  belongs  to  the  said  Mrs.  Murphy,  but  the 
title  returns  back  to  me. 

"  Given  under  my  hand  and  seal  this  the  26th  day  of  November,  1860. 

"  John  Gaskins,  [Seal.]  " 

The  defendant  pleaded  to  this  action  "  covenants  performed  "  and 
♦*  covenants  not  broken  ; "  upon  which  pleas  issues  were  made  up,  and 
neither  party  demanding  a  jury,  the  issues  were  tried  by  the  coUrt  on  the 
4th  day  of  April,  1872,  and  judgment  was  rendered  for  the  plaintiff  for 
the  $500  in  the  covenant  specified,  with  interest  from  the  date  thereof,  and 
for  costs. 

On  the  12th  day  of  April,  1878,  the  personal  representative  of  John 
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Gaskins  (the  defendant  in  error  here),  pursuant  to  notice,  made  a  motion 
in  the  circuit  court  of  Fauquier  County  for  a  review  of  the  judgment 
aforesaid,  and  an  abatement  of  the  interest  incUided  therein  between 
the  19th  day  of  April,  1861,  and  the  10th  day  of  April,  1865;  and  the 
court  rendered  judgment  accordingly,  abating  said  interest.  Upon  the 
hearing  of  the  motion  the  only  evidence  adduced  was  the  record  of  the 
first  judgment,  including  the  covenant  on  which  it  was  rendered. 

We  will  examine  the  case  of  Rohert»\AdmW  v.  Cocke  first,  and  when 
we  have  disposed  of  that,  we  shall  have  but  little  to  say  of  the  other 
case. 

If,  during  the  late  war  between  the  United  States  and  the  Confederate 
States,  tlie  defendants  Cocke  and  Carter  had  resided  within  the  territory 
under  the  dominion  of  one  of  the  belligerent  powers,  and  their  creditor 
had  resided  in  the  territory  of  the  other  of  said  powers,  they  would  have 
been  entitled,  independently  of  the  statute  in  question,  to  an  abatement 
of  the  interest  during  the  time  the  war  lasted.  Such  is  the  rule  of  the 
public  law  applicable  to  a  war  between  independent  nations,  and  at  an 
early  period  after  the  termination  of  the  late  war  between  the  states,  it 
was  applied  by  the  courts  to  that  war.  It  was  so  applied  in  1866  by  the 
district  court  of  appeals  of  Virginia  for  the  first  judicial  district.  See 
the  opinion  of  the  court  delivered  by  Judge  Joynes  in  Tucker  v.  Watson^ 
McGill  ^  Co.  6  Am.  Law  Register  (N.  S.),  220;  citing  among  other 
authorities  McCall  v.  Turner^  1  Call,  133,  and  Brewer  v.  ffastie  ^  Co. 
3  Call,  22;  and  this  court  recognized  the  same  rule  in  the  case  of 
McVeigh  v.  The  Bank  of  the  Old  Doviinion^  26  Gratt.  188. 

The  supreme  court  of  the  United  States,  although  at  first  hesitating  as 
to  this  application  of  the  rule  ( Ward  v.  Smithy  7  Wall.  447),  finally 
sanctioned  it  by  their  decision  in  Brown  v.  Hiatt^  15  Wall.  177. 

If,  therefore,  Cocke  and  Carter  (the  defendants  in  error)  had  been 
alien  enemies  in  respect  of  their  creditor,  they  would  have  been  entitled 
to  an  abatement  of  the  interest  on  their  debt  for  the  period  covered  by 
the  war,  and  might  have  made  their  defence,  certainly  under  a  speciai 
plea,  and  perhaps  under  th)e  plea  of  payment,  as  was  allowed  to  be  done 
m  McCall  v.  Turner^  supra. 

But  as  no  such  defence  was  made,  it  is  to  be  presumed,  if  indeed  it  may 
not  be  inferred  from  the  record,  that  the  facts  did  not  warrant  the  de* 
fence. 

The  avierment  which  seems  to  be  the  gist  of  the  third  plea,  that  the 
principal  money  "  was  not  worth  any  interest  to  the  defendants  "  during 
the  war,  was  no  bar  to  the  plaintifiEs'  right  to  recover.  The  defendants 
by  their  bond  had  expressly  stipulated  for  continuing  interest  on  the  debt 
without  any  exception  of  the  period  during  time  of  war,  should  one  occur, 
and  the  law,  as  the  general  rule,  makes  no  sach  exception  where  the  con- 
tracting parties  make  none.  It  may  ba  true  that  the  defendants  derived 
no  benefit  from  the  use  of  the  principal  money  during  the  war.  This 
may  have  been  their  fault  or  their  misfortune ;  but  whether  the  one  or 
the  other,  the  contract  was  not  affected  by  it.  They  were  at  liberty 
under  the  contract  to  discharge  the  obligation  at  any  time  by  payment, 
according  to  its  terms,  of  the  principal  sum  and  accrued  interest.  They 
neither  paid  nor  offered  to  pay  any  part  of  either,  and  while  they  with- 
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held  another*8  money  it  does  not  lie  in  their  mouths  to  say  that  they  de- 
rived no  benefit  from  it,  and  therefore  should  not  be  required  to  pay  for 
the  use  of  it  that  compensation  which  they  had  agreed  to  pay. 

It  remains  to  consider  whether  the  third  plea,  stripped  of  the  faulty 
matter  which  has  been  passed  upon,  and  the  second  plea  entitled  the  de- 
fendants to  the  abatement  of  the  interest  which  they  claimed,  and  which 
by  the  judgment  of  the  court  was  allowed  and  ordered.  The  solution  of 
this  question  depends  upon  the  answer  to  be  giveu  to  the  main  question  in 
these  cases :  Is  the  act  of  the  legislature,  by  force  of  which  only  the  judg- 
ment was  rendered,  valid  as  law  ?  Is  the  act  repugnant  to  the  Constitu- 
tion of  the  state,  or  to  the  Constitution  of  the  United  States  ? 

Section  1,  article  5,  of  the  Constitution  of  this  state,  is  in  these  words: 
^^  The  legislative  power  of  this  commonwealth  shall  be  vested  in  a  general 
assembly,  which  shall  consist  of  a  senate  and  house  of  delegates."  What- 
ever power  therefore  is  comprehended  in  the  terms,  ^^  the  legislative 
power  of  this  commonwealth,"  is  vested  in  the  general  assembly  by  the 
section  aforesaid,  subject  only  to  such  limitations  as  are  imposed  by  other 
parts  of  the  state  Constitution  and  by  the  Constitution  of  the  United  States. 
Amongst  the  limitations  contained  in  the  latter,  section  10,  article  1,  de- 
clares that  '^no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts ; "  and  the  same  inhibition  is  put  upon  the  general  assembly  by  the 
Constitution  of  the  state,  article  5,  section  14. 

Speaking  of  this  clause.  Judge  Cooley  says :  *^  No  clause  which  the 
Constitution  contains  has  been  more  prolific  of  litigation,  or  given  rise  to 
more  animated  and  at  times  angry  controversy.  It  is  but  twice  alluded 
to  in  the  papers  of  the  Federalist,  and  though  its  great  importance  is 
assumed,  it  is  evident  that  the  writer  had  no  conception  of  the  prominence 
it  was  afterwards  to  hold  in  constitutional  discussions,  or  of  the  very 
numerous  cases  to  which  it  was  to  be  applied  in  practice."  Cooley's  Con. 
Lim.  278.  And  Chief  Justice  Marshall  in  1827,  in  the  case  of  Ogden  v. 
Saunders^  12  Wheat.  213,  885,  responding  to  the  question,  what  is  a  law 
impairing  the  obligation  of  contracts,  said,  that  ^^  in  solving  this  question 
all  the  acumen  which  controversy  can  give  to 'the  human  mind  has  been 
employed  in  scanning  the  whole  sentence  and  every  word  in  it." 

The.  numerous  and  diversified  cases  which  have  arisen  under  this  clause 
of  the  Constitution  from  time  to  time  since  its  adoption  have  been  the 
occasion  of  a  great  multitude  of  decisions  by  the  supreme  court  of  the 
United  States  and  the  supreme  appellate  tribunals  of  the  several  states. 

In  the  light  of  these  decisions,  let  us  first  see  what  has  been  the  result 
of  judicial  inquiry  as  to  the  true  meaning  of  the  clause,  "  any  law  impair* 
ing  the  obligation  of  contracts,"  and  we  can  then  determine  whether  the 
act  of  the  legislature  in  question  is  such  a  law. 

The  clearest  and  most  satisfactory  construction  of  this  clause  is  given 
by  Chief  Justice  Marshall,  in  1819,  in  the  opinion  pronounced  by  him  in 
Sturge%  v.  Crotvningshield^  4  Wheat.  122,  197. 

^^  It  would  seem  difficult,"  said  he,  *'  to  substitute  words  which  are  more 
intelligible  or  less  liable  to  misconstruction  than  those  which  are  to  be  ex- 
plained. A  contract  is  an  agreement  in  which  a  party  undertakes  to  do 
or  not  to  do  a  particular  thing.  '  The  law  binds  him  to  perform  his  undei^ 
taking ;  and  this  is,  of  course,  the  obligation  of  his  contract.     In  the  case 
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at  bar,  the  defendant  has  given  his  promissory  note  to  pay  the  plaintiff  a 
sum  of  money  on  or  before  a  certain  day.  The  contract  binds  him  to  pay 
that  sum  on  that  day;  and  this  is  its  obligation.  Any  law  which  re- 
leases a  part  of  this  obligation  must,  in  the  literal  sense  of  the  word,  im- 
pair it ;  much  more  must  a  law  impair  it  which  makes  it  totally  invalid 
and  entirely  discharges  it." 

This  construction  of  the  clause  of  the  Constitution  and  interpretation  of 
its  words  have  been  followed  by  the  courts  ever  since  they  were  declared. 
As  it  is  the  law  binding  to  the  performance  of  the  contract  which  consti- 
tutes the  obligation^  it  has  accordingly  been  held,  and  is  now  thoroughly 
settled,  that  the  laws  which  subsist  at  the  time  and  place  of  the  making 
of  a  contract,  and  where  it  is  to  be  performed,  enter  into  and  form  a  part 
of  it,  as  if  they  were  expressly  referred  to  or  incorporated  in  its  terms ; 
and  this  principle  embraces  alike  those  which  affect  its  validity,  construo- 
tion,  discharge,  and  enforcement :  that  the  ideas  of  validity  and  remedy 
are  inseparable,  and  both  are  parts,  of  the  obligation  guaranteed  by  the 
Constitution  against  invasion ;  that  while  the  remedy  may  be  altered  or 
changed  by  the  state,  yet  it  is  with  the  qualification  that  the  change  shall 
not  impair  substantial  rights :  and  that  a  law  which  lessens  the  duty 
under  the  contract  on  the  one  side,  or  abridges  the  right  on  the  other, 
whether  such  law  acts  directly  on  the  contract  or  indirectly  through  the 
remedy,  impairs  the  obligation,  and  is  void.  Bronson  v.  ISnzie^  1  How. 
811 ;  McCracken  v.  Hayward^  2  lb.  608  ;  Von' Hoffman  v.  City  of  Quincy^ 
4  Wall.  635 ;  White  v.  ffart,  13  lb.  646  ;  Gunn  v.  Barry,  15  lb.  610 ; 
Walker  v.  Whitehead,  16  lb.  814 ;  The  Homestead  Cases,  22  Gratt.  266  ; 
Bank  of  Old  Dominion  v.  Mc  Veigh,  20  Gratt.  647  ;  Taylor  v.  Stearns,  18 
lb.  244. 

The  rule,  then,  being  that  the  laws  in  force  at  the  date  of  a  contract 
enter  into  and  form  part  of  it,  it  is  pertinent  to  inquire  what  the  laws  of 
Yfrginia  were  touching  interest  prior  to  the  10th  day  of  April,  1865.  For 
a  reference  to  the  early  statutes  on  this  subject  see  note  to  1  Revised 
Code,  378.  The  subsequent  statutes  will  be  found  in  1  Revised  Code, 
ch.  102,  ch.  128,  §§  79,  80 ;  Code  of  1860,  ch.  141,  §§  4,  5  et  seq.,  ch. 
171,  §  44;  Code  of  1873,  ch.  187,  ch.  178,  §  14,  ch.  167,  §§  43,  44. 

It  has  always  been  lawful  in  Virginia  for  parties  to  contract  for  the 
payment  of  interest  for  the  use  or  forbearance  of  money  within  the  limits 
prescribed  by  statute ;  and  in  the  absence  of  any  express  agreement  for 
the  payment  of  interest,  in  obligations  for  the  payment  of  a  certain  sum 
of  money  on  demand  or  on  a  given  day,  interest  on  the  principal  sum 
from  the  time  it  becomes  payable  is  ^^  a  legal  incident  of  the  debt,  and  the 
right  to  it  is  founded  on  the  presumed  intention  of  the  parties."  Chap' 
man's  Adm'rs  v.  Shepherd's  AdmW,  ^c.  24  Gratt.  377. 

Judge  Staples,  in  delivering,  the  opinion  of  the  court  in  the  case  just 
cited,  speaking  of  the  defences  which  may  be  made  to  the  recovery  of  in- 
terest on  such  obligations  as  we  have  mentioned,  says :  *'  It  is  true  that 
the  debtor  may  sometimes,  under' peculiar  circumstances,  avoid  the  pay- 
ment of  interest ;  but  these  are  matters  of  defence,  the  burden  of  which 
is  upon  him  in  all  cases.  They  are  offered  to  show  that  the  obligation  to 
pay  the  interest  has  been  discharged,  and  not  that  it  did  not  originally 
exist.    If  no  valid  ground  of  defence  is  shown,  the  judgment  is  as  cer- 
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tainly  rendered  for  the  interest  as  for  the  principal.  In  contracts  of  the 
character  just  mentioned,  it  is  apparent,  therefore,  that  interest  is  not 
giyen  as  damages  at  the  discretion  of  the  court  or  jury,  bat  as  an  incident 
of  the  debt,  which  the  court  has  no  discretion  to  refuse." 

Wherever  there  is  a  contract,  express  or  implied,  for  the  payment  of 
legal  interest,  the  obligation  of  the  contract  extends  as  well  to  the  pay- 
ment of  the  interest  tm  it  does  to  the  payment  of  the  principal  sum,  and 
neither  the  courts  nor  the  juries  ever  had  the  arbitrary  power  to  dispense 
with  the  performance  of  such  contract,  either  in  whole  or  in  part. 

Such  being  the  law  binding  upon  parties  to  contracts,  and  upon  the 
courts  and  juries  prior  to  the  10th  da^of  April,  1865,  was  it  competent 
for  the  legislature  to  change  the  law,  and  by  giving  it  a  retrospective 
action  to  deprive  a  party  to  a  contract  of  the  benefit  to  which  he  was  en- 
titled under  it  ?  It  will  not  be  pretended  that  the  legislature  could  by  a 
statute,  acting  either  directly  upon  the  contract  or  indirectly  through  the 
remedy,  release  the  principal  sum  or  .any  part  of  it ;  and  this  because  the 
law  binds  the  debtor  to  the  performance  of  his  undertaking,  which  is  the 
payment  of  such  principal  sum ;  and  for  the  same  reason  it  would  seem 
equally  clear  that  the  interest,  when  a  part  of  the  contract,  and  its  pay- 
ment as  much  a  part  of  the  undertaking  of  the  debtor  as  the  payment  of 
the  principal,  cannot  by  legislative  action,  direct  or  indirect,  be  remitted, 
released,  or  dischai^ed. 

If  by  the  laws  in  force  prior  to  the  10th  day  of  April,  1865,  when  the 
contracts  were  entered  into,  upon  which  the  Act  of  April,  1873,  is  intended 
to  operate,  the  courts  and  juries  had,  as  some  seem  to  suppose,  absolute 
control  over  the  subject  of  interest,  and  were  invested  with  full  power  in 
their  discretion  to  allow  or  disallow  interest  in  all  cases  coming  before 
them,  what  necessity  was  there  for  the  act  of  April  2,  1878  ?  Why  pass 
an  amendatory  act  merely  to  confer  upon  them  a  power  which  they 
already  had  under  the  law  without  amendment  ?  * 

It  would  be  unjust  to  the  general  assembly  to  impute  such  a  purpose  to 
them. 

We  must  conclude,  therefore,  that  the  object  of  passing  the  act  was, 
and  if  the  acts  were  valid,  its  effect  would  be,  to  confer  upon  the  courts 
and  juries  a  power  over  the  subject  of  interest  connected  with  past  trans- 
actions not  possessed  by  them  under  the  law  at  the  time  such  transactions 
took  place,  —  the  power  to  "r^wtt  the  interest  upon  the  original  debt 
found  to  be  due^  or  any  part  thereof,"  from  the  17th  day  of  April,  1861, 
to  the.  10th  day  of  April,  1865.  The  power  to  "  remit "  is  a  power  to  re- 
lease. It  is  conferred  by  the  act  without  any  limitation  except  the  discre- 
tion of  those  upon  whom  it  is  conferred ;  a  discretion  not  controlled  by 
the  settled  principles  and  established  rules  of  our  jurisprudence,  but  to 
be  exercised  according  to  the  pleasure  of  the  courts  and  juries.  In  other 
words,  it  is  an  arbitrary  power,  the  exercise  of  which  can  hardly  be  called 
a  judicial  inquiry. 

The  dates,  17'th  April,  1861,  and  10th  April,  1865,  indicate  the  com- 
mencement and  termination  of  the  late  war.  The  first  was  the  day  on 
which  Virginia  passed  her  ordinance  of  secession,  and  the  last  the  day 
after  that  on  which  General  Lee  and  the  Confederate  army  surrendered 
at  Appomattox  Court  House.    It  is  to  be  inferred,  therefore,  that  the  re* 
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mission  of  interest  was  autborized  by  reason  of  tbe  existence  of  tbe  war. 
But  tbe  mere  existence  of  war  does  not  abrogate  debts,  nor  does  it  ordi- 
narily stop  the  running  of  interest  on  debts,  except,  as  laefore  stated,  be- 
tween alien  enemies.  To  make  the  war,  therefore,  the  occasion,  under 
all  circumstances,  for  the  remission  of  interest  on  antecedent  debts  and 
contracts,  would  be  giving  it  a  controlling  character  as  a  fact  in  determin- 
ing the  rights  of  parties  which  it  did  not  have  under  the  law  at  the  time 
such  contracts  were  entered  into,  and  would  thus  substantially  impair  the 
obligation  of  such  contracts. 

In  the  case  of  Ms  Call  v.  Turner,  1  Call,  188,  there  are  expressions  in 
the  opinions  of  several  of  the  judges  which  might  indicate  that,  under 
the  law  as  it  then  stood,  they  thought  that  the  juries  were  invested  with 
discretion  to  abate  interest  in  all  cases  during  war.  But  these  expressions 
are  mere  dietay  and  have  no  controlling  influence  as  authority.  The  case 
decided  was  a  controversy  between  parties  who  were  considered  as  occu- 
pying the  relation  to  each  other  of  alien  enemies  during  the  Revolutionary 
War,  and  the  interest  during  the  war  was  therefore  properly  abated. 

Amhler*9  E^ot%  v.  Maeon,  4  Call,  605,  decided  in  1803,  contains  a  dio- 
turn  of  Judge  Pendleton,  that  "interest  during  the  war  ought  not  in  jus- 
tice and  equity  to  have  been  allowed  on  debts  due  to  domestic  creditors 
no  more  than  to  foreign  ;  but  since  it  has  not  been  attended  to,  either  in 
practice  or  judicial  decisions,  until  so  much  business  has  been  otherwise 
adjusted,  it  would  be  unjust  at  this  late  era  to  introduce  it  in  a  particular 
case,  unless  in  one  attended  with  peculiar  circumstances."  Afterwards, 
in  1804,  came  on  the  case  of  Hawkins*  Ex  or  v.  Minor,  ^c.  5  Call,  118, 
which  was  an  appeal  from  a  decree  pronounced  by  Chancellor  Wythe  in 
the  high  court  of  chancery.  One  of  the  errors  assigned  on  the  appeal 
was,  that  the  chancellor  had  disallowed  interest  for  the  period  of  the  Rev- 
olutionary War  in  a  case  where  both  creditor  and  debtor  resided,  during 
the  war,  in  Virginia ;  and  this  court  unanimously  held  that  the  disallow- 
ance by  the  chancellor  of  interest  for  said  period  was  erroneous. 

In  the  case  of  Crenshaw  v.  Siegfried,  24  Gratt.  272,  9ne  of  the  ques- 
tions decided  by  this  court  was,  that  it  was  error  in  the  court  below  to  de- 
duct interest  during  the  war  on  a  bond  given  before  the  war  for  the  pay- 
ment of  a  sum  of  money  with  interest  from  date.  As  the  decree  by 
which  this  deduction  was  made  was  pronounced  prior  to  the  passage  of 
the  act  of  the  legislature,  the  validity  of  which  is  drawn  in  question  in 
the  cases  now  before  us,  this  court  did  not  in  that  case  pass  upon  the 
validity  of  said  act.  But  Judge  Moncure,  in  delivering  £he  opinion  of 
the  court,  said :  "  Certainly  the  use  of  money  is  a  valuable  and  legal  con- 
sideration for  a  promise  to  pay  legal  interest  thereon ;  and  even  an  act  of 
the  legislature  passed  to  annul  or  impair  such  a  promise  would  he  uncon- 
stittUional  and  void.  Of  course  a  decree  declaring  such  a  promise  to  be 
void,  even  in  the  absence  of  such  an  act,  must  therefore  be  erroneous.'* 

Our  conclusion  is,  that  the  act  of  the  general  assembly,  approved  April 
2,  1873,  entitled  "  An  act  to  amend  and  reenact  section  14  of  chapter 
187  of  the  Code  of  1860,  in  relation  to  interest,"  so  far  as  said  act  con- 
fers upon  courts  and  juries,  in  the  suits  therein  mentioned,  a  pow.er  to 
remit  interest,  as  therein  provided,  on  contracts  entered  into  prior  to  the 
10th  day  of  April,  1865,  which  said  courts  and  juries  did  not  have  under 
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the  laws  in  force  at  the  time  such  contracts  were  entered  into,  is  repug- 
nant to  the  Constitution  of  the  United  States,  and  to  the  Constitution  of 
this  state,  and  is  so  far  null  and  yoid.  And  we  are  further  of  opinion, 
that  the  mere  existence  of  the  late  war  between  the  United  States  and 
the  Confederate  States  does  not  alone  furnish  any  legal  ground  for  the 
abatement  of  interest  on  debts  upon  contracts  during  the  time  such  war 
lasted.  We  do  not  mean  to  say,  however,  that  there  may  not  be  special 
cases,  attended  with  circumstances  connected  with  or  growing  out  of  the 
war,  which  would  furnish  legal  cause  for  abatement  of  interest.  When, 
such  cases  arise,  they  must  be  decided  according  to  the  law  applicable  to 
the  peculiar  facts  and  circumstances  of  each  case.  We  can  only  lay  down 
the  general  rule. 

It  follows  from  what  has  been  said,  that,  in  our  opinion,  the  judgment 
of  the  circuit  court  of  Fauquier  County,  in  Robert*'  AdmW  v.  Cocke^  ^e^ 
the  first  of  the  cases  considered  by  us,  based  as  it  is  solely  on  the  act  of 
the  legislature  aforesaid,  is  erroneous,  and  should  be  reversed  and  an- 
nulled. 

Our  reasoning  in  the  first  case  leaves  us  but  little  to  say  in  the  second. 

Blackstone,  in  his  Commentaries,  divides  contracts  of  debt  into  three 
classes :  debts  of  record^  debts  by  special  and  debts  by  simple  contract 
*'  A  debt  of  record  is  a  sum  of  money  which  appears  to  be  due  by  the 
evidence  of  a  court  of  record.  Thus  when  any  specific  sum  is  adjudged 
to  be  due  from  the  defendant  to  the  plaintiff  in  an  action  or  suit  at  law, 
this  is  a  contract  of  the  highest  nature^  being  established  by  the  sentence 
of  a  court  of  judicature."     1  Chitty's  Black,  book  2,  side  p.  466. 

With  us  decrees  for  money  are  of  the  same  nature  and  dignity  as  judg- 
ments. 

Judgments  and  decrees  for  money  being  contracts  of  the  highest  char- 
acter, of  course,  and  for  the  reasons  before  stated,  to  abate  any  portion  of 
the  interest  included  in  them  would  necessarily  impair  their  obligation. 
Moreover,  by  such  judgments  and  decrees  the  rights  of  the  parties,  in 
whose  behalf  they  were  rendered,  to  the  money  ordered  to  be  paid, 
whether  principal  or  interest,  have  become  vested^  and  cannot  be  divested^ 
as  provided  by  the  act  of  the  general  assembly.  GriffirCs  Ex^or  v.  Cunr 
ningham^  20  Gratt.  31. 

We  therefore  conclude,  that  so  much  of  the  act  aforesaid  as  empowers 
the  courts  to  review  judgments  and  decrees  upon  motion,  and  abate  inter- 
est, as  in  said  act  provided,  is  repugnant  to  the  Constitution  of  the  United 
States  and  to  the  Constitution  of  this  state,  and  is  therefore  void  ;  and  it 
follows  that'the  judgment  of  the  circuit  court  of  Fauquier  County  in  the 
second  case,  Murphy  v.  Gaskins^  AdvCr^  based  upon  said  act,  is  erroneous, 
and  must  be  reversed  and  annulled.  Judgme'tds  reversed. 

Not  sitting :  Anderson  and  Staples,  J  J. 
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COURT  OP  APPEALS   OF  MARYLAND. 

(To  appear  io  45  Md. ) 

DEED  OF  TRUST  DISTINGUISHED  FROM  MORTGAGE.  —  PRESUMPTION  OF 
GOOD  FAITH  AND  DILIGENCE  ON  THE  PART  OF  A  TRUSTEE  SETTING 
ASIDE  trustee's  SALE.  —  INADEQUACY  OF  PRICE. 

BANK  OF   COMMERCE  v.  LANAHAN. 

A  deed  dated  the  17tb  of  November,  1874,  from  Edwin  Walters  and  wife  to  Thomas  M. 
Lanahan,  trustee,  contained  the  following  recital:  **  WThereas,  the  said  Edwin  Walters 
stands  justly  indebted  unto  sundry  persons  in  various  sums  and  amounts  of  mon&jr 
which  he  is  at  this  time  unable  to  pay ;  and  whereas,  he  has  asked  an  extension  of  his 
creditors  of  their  several  claims  of  nine,  twelve,  fifteen,  and  eighteen  months,  with 
interest  from  the  day  of  the  execution  of  these  presents;  and  whereas,  said  request  has 
been  granted  to  said  Waiters  upon  the  condition  that  he  shall  execute  these  presents  for 
the  purpose  of  securing  the  payment  of  their  respective  claims  in  the  manner,  upon  the 
conditions  and  with  the  priorities  hereinafter  provided,  as  the  same  shall /all  due  and 
mature.  Now,  for  the  purpose  of  securing  the  payment  of  his  said  creditors  their  re- 
spective claims,  as  above  set  forth,  these  presents  are  executed."  The  deed  then  con- 
tinned:  **  Now,  in  consideration  of  the  premises,  together  with  the  sum  of  five  dollars, 
&c.,"  *^the  said  Edwin  Walters  and  Virginia  Caroline  Walters,  his  wife,  do  hereby 
bargain  and  sell,  assign,  transfer,  and  make  over  and  convey  to  the  said  Thomas  M. 
Lanahan,  his  heirs,  executors,  administrators,  and  assigns,  all  and  singular  their  right, 
title,  interest,  and  estate,  both  at  law  and  in  equity,  jointly  and  severally,  in  and  to  all 
and  sintTular,  those  several  pieces  or  parcels  of  land  and  improvements,  situated,"  &e. 
[Here  followed  a  description  of  the  property  intended  to  be  conveyed.]  "To have 
and  to  hold,  &c.,  unto  the  said  Thomas  M.  Lanahan,  his  heirs  and  assigns  forever. 
In  trust  and  confidence,  nevertheless,  and  for  the  purposes  following,  that  is  to  say: 
That  if  the  said  Edwin  Walters  shall  pay  each  and  all  of  his  said  creditors,  having 
claims  against  him  on  the  day  of  the  date  of  these  presents,  the  amounts  due  and 
owing  to  them,  with  interest,  as  the  same  shall  fall  due  and  mature,  as  above  set  forth 
and  provided  for,  in  nine,  twelve,  fifteen,  and  eighteen  months,  then  this  deed  of  trust 
shall  be  void,  and  the  said  Thomas  M.  Lanahan,  trustee  as  aforesaid,  shall  reconvev 
the  above  described  property  to  the  said  Edwin  Walters,  his  heirs  or  assigns."  It 
was  further  provided  that  in  case  of  default  in  the  payment  of  any  one  or  more  of  the 
said  creditors,  any  instalment  or  portion  of  their  claim  as  the  same  should  mature,  it 
should  be  lawful  for  the  said  Lanahan  to  take  possession  of  the  said  prop>erty,  and  to 
sell  the  same  in  his  discretion  at  public  or  private  sale,  and  for  the  most  money  that 
could  be  realized  therefor,  &c.  The  proceeds  of  such  sale  to  be  applied:  1st.  To 
the  payment  of  all  expenses,  including  commissions  to  the  trustee.  2d.  To  the  pay- 
ment of  a  jndgnfent  in  favor  of  said  Lanahan  of  $30,000,  with  interest.  3d.  The  bal- 
ance to  be  applied  to  the  payment  of  the  other  creditors  of  said  Walters,  who  were 
such  on  the  day  the  deed  was  executed,  and  if  anything  remained,  the  same  to  be  paid 
to  the  said  Walters  or  his  assigns.  It  was  covenanted  in  the  deed  that  until  detault 
the  grantor  should  retain  the  possession  and  use  of  the  property.  The  instrument 
was  duly  acknowledged,  and  the  grantee  made  afiidavit  that  the  consideration  was 
true  and  bond  fide  as  therein  set  forth.     Held : 

Ist.  That  the  foreeoing  deed  was  not  a  technical  mortgage  within  the  contemplation  of 
section  5  of  article  64  of  the  Code,  but  a  deed  of  trust,  clearly  denominated  such  by 
section  55  of  article  24  of  the  Code. 

2d.  That  being  a  deed  of  trust,,  and  not  a  mortgage  within  the  meaning  of  section  6  of 
article  64  of  the  Code,  it  was  not  necessary  to  the  validity  of  a  sale  under  the  deed 
that  it  should  be  made  in  the  county  where  the'  property  was  situated,  and  advertised 
in  a  newspaper  printed  in  said  county. 

Bad  faith  or  negligence  on  the  part  of  a  trustee  in  the  sale  of  trust  property  will  not  be 
presumed,  but,  on  the  contrary,  the  presumption  is  that  he  has  discharged  his  duty 
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faithfully,  and  that  preflumption  prevails  until  it  is  made  to  appear  otherwise  by  thoM 
seeking  to  impeach  the  sale. 

The  fact  that  a  sale  of  trust  property  took  place  on  the  day  of  the  general  state  election 
doe^  notf  of  itself,  constitute  a  sufficient  ground  for  setting  it  aside. 

Inadequacy  of  price  alone  is '  not  sufficient  to  vacatii  a  sale,  unless  it  be  so  gross  and 
inordinate  as  to  indicate  some  mistake  or  unfairness  in  the  sale,  for  which  the  pur- 
chaser is  responsible,  or  misconduct  or  fraud  on  the  part  of  the  trustee. 

Appeal  from  the  circuit  coart  for  Baltimore  County,  in  equity. 

The  appeal  in  this  case  was  taken  from  an  order  of  the  court  below, 
passed  on  the  3d  of  January,  1876,  finally  ratifying  a  sale  of  certain  real 
estate,  situated  in  Baltimore  County,  made  by  Thomas  M.  Lanahan, 
trustee,  by  virtue  of  the  following  deed :  — 

This  indenture,  made  this  17th  day  of  November,  1874,  between  Edwin 
Walters  and  Virginia  Caroline  Walters,  his  wife,  of  the  city  of  Balti- 
more and  State  of  Maryland,  of  the  one  part,  and  Thomas  M.  Lanahan 
of  the  same  place,  trustee,  as  hereinafter  stated,  of  the  other  part,  wit- 
nesseth :  whereas  the  said  Edwin  Walters  stands  justly  indebted  unto  sun- 
dry persons  in  various  sums  and  amounts  of  money  which  he  is  at  this 
time  unable  to  pay  ;  and  whereas,  he  has  asked  an  extension  of  his  credit- 
ors of  their  several  claims  of  nine,  twelve,  fifteen,  and  eighteen  months, 
with  interest  from  the  day  of  the  date  of  the  execution  of  these  presents ; 
and  whereas,  said  request  has  been  granted  to  said  Walters,  upon  the  con- 
dition that  he  shall  execute  these  presents  for  the  purpose  of  securing  the 
payment  of  their  respective  claims,  in  the  manner,  upon  the  conditions, 
and  with  the  priorities  hereinafter  provided,  as  the  same  shall  fall  due  and 
mature. 

Now  for  the  purpose  of  securing  the  payment  of  his  said  creditors  their 
respective  claims  as  above  set  forth,  these  presents  are  executed. 

Now  in  consideration  of  the  premises,  together  with  the  sum  of  five 
dollars  in  hand  paid  by  the  party  of  the  second  part  to  the  parties  of  the 
first  part,  the  receipt  whereof  is  hereby  acknowledged,  the  said  Edwin 
Walters  and  Virginia  Caroline  Walters,  his  wife,  do  hereby  bargain  and 
sell,  assign,  transfer,  make  over,  and  convey  to  the  said  Thomas  M.  Lana- 
han, his  heirs,  executors,  administrators,  and  assigns,  all  and  singular, 
their  right,  title,  interest,  and  estate,  both  at  law  and  in  equity,  jointly 
and  severally,  in  and  to  all  and  singular  those  several  pieces  or  parcels  of 
land  and  improvements,  situated  in  Baltimore  County,  in  the  State  of 
Maryland,  and  likewise  in  the  parishes  of  St.  Martin  and  St.  Mary,  in 
the  State  of  Louisiana,  and  severally  described  as  follows:  [Here  fol- 
lowed a  description  of  the  property.] 

Together  with  all  the  buildings  and  improvements  situated  upon  each 
and  all  of  the  above  described  tracts  of  land  situated  in  Maryland  and 
Louisiana,  and  all  the  rights,  privileges,  and  appurtenances  thereunto  be- 
longing, and  together  with  all  and  singular  the  personal  property  of 
every  kind  and  description  now  upon  the  premises  above  described,  in 
the  states  of  Maryland  and  Louisiana. 

To  have  and  to  hold  all  of  the  above  described  property,  real  and  per- 
sonal, situated  as  aforesaid,  in  the  states  of  Maryland  and  Louisiana,  unto 
the  said  Thomas  M.  Lanahan,  his  heirs  and  assigns  forever.  In  trust 
and  confidence  nevertheless,  and  for  the  purposes  following,  that  is  to 
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say :  That  if  the  said  Edwin  Walters  shall  pay  each  and  all  of  his  said 
creditors,  having  claims  against  him,  on  the  day  of  the  date  of  these  pres- 
ents, the  amounts  due  and  owing  to  them,  with  interest,  as  the  same  shall 
fall  due  and  mature,  as  above  set  forth  and  provided  for,  in  nine,  twelve, 
fifteen,  and  eighteen  months,  then  this  deed  of  trust  shall  be  void,  and  the 
said  Thomas  M.  Lanahan,  trustee  as  aforesaid,  shall  reconvey  the  above 
described  property  to  the  said  Edwin  Walters,  his  heirs  or  assigns.  But 
in  case  the  said  Edwin  Walters  shall  fail  to  pay  at  maturity  any  one  or 
more  of  his  said  creditors  any  instalment  or  portion  of  their  respective 
claims  or  demands  against  him,  as  the  same  shall  mature,  then  it  shall  be 
lawful  for  the  said  Thomas  M.  Lanahan,  trustee  as  aforesaid,  to  at  once 
take  possession  of  all  of  the  above  described  property,  and  to  sell  the 
same  in  his  discretion  at  public  or  private  sale,  and  for  the  most  money 
that  can  be  realized  therefor,  and  upon  such  terms  as  to  the  credit  pay- 
ments as  he  shall  think  best  calculated  to  promote  the  interests  of  all 
parties  concerned  in  this  trust,  and  the  proceeds  of  all  such  sales  shall 
be  applied  and  appropriated  by  the  said  trustee  as  follows,  that  is  to 
say :  — 

First.  To  the  payment  of  the  expenses  incurred  in  the  creation  and 
execution  of  this  trust,  including  such  commissions  to  the  said  trustee, 
for  his  trouble  and  responsibility  in  the  premises,  as  is  usually  paid  to 
receivers  for  like  services  by  courts  of  equity  in  the  State  of  Maryland. 

Secondly.  To  the  payment  of  Thomas  M.  Lanahan,  of  Baltimore  city, 
his  personal  representative  or  assigns,  the  full  amount  of  a  judgment  *re- 
covered  by  said  Lanahan  against  said  Edwin  Walters,  in  the  circuit 
court  for  Baltimore  County,  in  the  State  of  Maryland,  on  the  2l8t  day 
of  August,  1874,  for  thirty  thousand  dollars,  with  interest  until  paid,  and 
costs. 

Thirdly.  The  balance  remaining  in  the  hands  of  the  said  trustee  is 
then  to  be  applied  to  the  payment  of  all  the  other  creditors  of  the  said  Ed- 
win Walters,  to  whom  he  is  indebted  on  the  day  of  the  date  of  the  execu- 
tion of  these  presents,  in  full,  if  sufficient  therefor,  and  if  not  sufficient,  then 
ratably  and  proportionably,  and  if  then  there  shall  remain  a  balance  in 
the  hands  of  the  said  trustee,  the  same  shall  be  paid  over  to  the  said 
Edwin  Walters  or  his  assigns.  It  is  distinctly  understood  and  agreed 
that  until  default  be  made  by  the  said  Edwin  Walters,  in  payment  of 
some  one  or  more  of  his  said  creditors,  existing  at  the  time  of  the  execu- 
tion of  these  presents,  it  shall  be  lawful  for  the  said  Edwin  Walters  to 
retain  the  possession  and  use  of  the  property  hereinbefore  described,  pro- 
vided he  shall  keep  said  property  sufficiently  insured  in  the  mean  time, 
with  a  provision  in  the  policies  of  insurance  that  if  any  loss  is  sustained 
by  fire,  the  insurance  money  is  to  be  paid  over  to  the  said  trustee  for  the 
benefit  of  the  creditors  of  said  Walters,  as  provided  for  in  this  instru- 
ment. But  if  said  Walters  shall  fail  to  keep  said  property  insured  as 
aforesaid,  then  it  shall  be  lawful  for  said  trustee  to  take  possession  of  the 
same  and  soil  it  for  the  benefit  of  the  creditors  as  above  provided.  It  is 
also  agreed  that  it  shall  be  lawful  for  the  said  trustee,  if  he  shall  deem 
it  advisable  and  for  the  interest  of  the  creditors,  at  any  time  after  the 
execution  of  these  presents,  and  before  the  maturity  of  any  of  the  pay- 
ments due  by  said  Walters  to  his  said  creditors,  and  before  any  default 
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made  by  said  Walters  in  the  premises,  to  make  sale  and  conveyance  of 
any  or  all  of  the  above  described  property,  provided  the  said  Edwin 
Walters  shall  give  his  assent  in  writing  to  such  sale  ;  and  when  said  sale 
shall  be  thus  made,  the  trustee  shall  appropriate  the  proceeds  to  the  pay- 
ment of  the  creditors  of  said  Walters  as  above  provided.  And  the  said 
Edwin  Walters  and  Virginia  Caroline  Walters,  his  wife,  covenant  to  exe- 
cute such  further  assurances  as  may  be  necessary  to  confirm  these  pres- 
ents. 

The  deed  was  duly  acknowledged,  and  the  grantee  made  affidavit  that 
the  consideration  was  true  and  bond  fide  as  therein  set  forth. 

Walters  having  made  default  in  the  payment  of  the  first  instalment 
due  and  owing,  as  provided  in  the  deed,  the  trustee  proceeded  to  sell 
certain  property  mentioned  in  the  deed,  located  at  Canton,  in  Baltimore 
County.  The  notice  of  sale  was  advertised  in  the  Baltimore  Sun  and 
Baltimore  American,  two  newspapers  published  in  Baltimore  city,  and  was 
sold  on  the  2d  day  of  November,  1875,  at  the  Exchange  Sales  Rooms  in 
said  city  for  the  sum  of  $31,500.  The  Bank  of  Commerce,  the  holder 
and  owner  of  four  promissory  notes  for  $2,000  each,  made  and  signed  by 
Edwin  Walters,  payable  to  the  order  of  Eldward  McCann,  and  by  him 
indorsed  to  the  bank,  filed  exceptions  on  the  13th  of  November,  1875,  to 
the  ratification  of  the  sale.  These  exceptions  are  set  out  in  the  opinion 
of  the  court.  The  four  promissory  notes  held  by  the  exceptant  con- 
stituted a  part  of  the  indebtedness  intended  to  be  secured  by  the  afore- 
goiag  deed  of  trust.  McCann  was  one  of  the  creditors  of  Walters  who 
united  in  the  agreement  for  extension,  and  recommended  the  ratification 
of  the  sale.  A  commission  issued,  under  which  evidence  was  taken  and 
returned.    The  exceptions  were  overruled,  and  the  sale  was  finally  ratified. 

The  cause  was  argued  before  Bartol,  C.  J.,  Miller  and  Alvey,  JJ.,  and 
the  decision  was  participated  in  by  Robinson,  J. 

2>.  Eldridge  Monroe^  for  the  appellant.  The  instrument  of  writing, 
executed  by  Edwin  Walters  and  wife,  to  Thomas  M.  Lanahan,  is  a  mort- 
gage within  the  meaning  of  art.  64  of  the  Code  of  Public  General 
Laws,  and  the  property  therein  mentioned,  located  in  Baltimore  County, 
should  have  been  advertised  and  sold  in  the  manner  prescribed  in  said 
article,  sections  7  and  14.  See  also  Public  Local  Laws,  art.  3,  section 
134.  It  was  the  conveyance  of  property  as  a  security  for  the  payment 
of  an  indebtedness  in  case  of  default,  and  clearly  comes  within  the  defini- 
tion of  Chancellor  Kent,  viz.,  ^^  A  mortgage  is  the  conveyance  of  an  estate 
by  way  of  a  pledge  for  the  security  of  a  debt,  and  to  become  void  on  the 
payment  of  it."  4  Kent's  Comm.  136  ;  WiUon  et  ah  v.  Muasell  et  €tl. 
13  Md.  494 ;  Flagg  v.  Mann  et  ah  2  Sumner^  633 ;  Woodruff  v.  Rohh^ 
19  Ohio,  212  ;  Story's  Equity,  1018 ;  Wilcox  v.  Morrifi,  1  Murph.  (N.  C) 
116 ;  Joh,n%orC%  ExW  v.  Clarke^  6  Ark.  821 ;  Sargent  v.  Howe^  21  111. 
149 ;  Crosbt/  v.  Huston,  1  Texas,  240,  241 ;  2  American  Law  Register 
(New  Series),  641  et  seq. 

This  view  of  the  law  is  consistent  with  the  various  decisions  of  this 
court.  Charles  v.  Clagett,  8  Md.  82 ;  Stockett  v.  Holliday^  9  lb.  492 ; 
Carson  v.  Phelps^  40  lb.  73 ;  Mcintosh  v.  Corner^  88  lb.  606  ;  Hooper  v. 
Knell,  81  lb.  656 ;  WiUon  v.  Russell,  13  lb.  494 ;  Snowden  v.  Piteher 
^  Wilson,  ante,  p.  260. 
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If  the  instrument  in  question  be  a  mortgage,  witliin  the  spirit  and 
meaning  of  art.  64  of  the  Code,  the  sale  was  illegally  made,  and  this 
court  mil  not  ratify  it,  as  notice  of  the  sale  was  not  advertised  in  a  news- 
paper published  in  the  county  in  which  the  property  was  located,  nor 
was  it  oflFered  for  sale  in  said  county.  If  proper  notice  be  not  given, 
chancery  will  set  aside  the  sale.  4  Kent's  Comm.  190 ;  6  IVIadd.  15  ;  2 
American  Law  Register  (N.  S.),  718  et  aeq.  If  a  statute"  points  out  a 
particular  mode  of  notice,  no  other  mode,  even  though  it  be  a  better  one, 
can  be  substituted.  Button  v.  Cotton^  10  Iowa,  408. 

The  fact  that  the  instrument  clothes  the  trustee  with  power,  in  his 
discretion,  to  sell  at  public  or  private  sale,  does  not  release  him  from  the 
obligation  to  sell  the  property  in  the  manner  provided  by  law.  Having 
elected  to  sell  at  public  sale,  he  was  bound  to  give  legal  notice  of  the  same 
and  make  sale  in  a  legal  manner. 

The  power  to  sell  by  the  trustee  was  derived  from  the  instrument 
itself,  and  was  a  power  coupled  with  a  trust ;  and  the  trustee  being 
clothed  with  large  discretionary  power,  whether  it  be  a  mortgage  or  deed 
of  trust,  he  was  bound  to  exercise  that  diligence  and  caution  which  a 
careful  and  prudent  owner  would  observe  in  the  sale  of  his  own  property. 
Oould,  Trustee^  et  al,  v.  Chappell  ^  Goulds  42  Md.  466,  and  cases 
therein  cited ;  Hnhhard  and  Wife  v.  Jarrell^  23  lb.  66. 

No  prudent  owner  would  have  brought  this  property  to  the  hammer  on 
a  day  so  injudicious,  —  the  day  of  the  state  election, — and  under  circum- 
stances so  disadvantageous ;  nor  would  he  have  sold  it  at  a  price  so  depre- 
ciated. The  trustee  must  not  only  use  good  faith,  but  he  must  use  everv 
requisite  degree  ot  diligence  to  bring  the  property  to  sale  under  the  best 
possible  circumstances.  Gould  et  al,  v.  Ohappelly  42  Md.  466  ;  2  Amer- 
ican Law  Register  (N.  S.),  712,  and  cases  therein  cited, 

Richard  J,  Oittings^  contra. 

The  instrument  in  question  is  not  a  mortgage,  but  a  deed  of  trust.  It 
has  neither  the  form  nor  the  distinctive  provisions  of  a  mortgage.  A 
mortgage  is  a  security  to  the  mortgagee.  This  is  a  conveyance  for  the 
benefit  of  all  the  creditora  of  the  grantor  having  claims  against  him,  at 
the  time  of  its  date.  A  mortgage  must,  under  the  statute,  express  the 
sum  or  sums  of  money  for  the  payment  of  which  it  is  intended  the  mort- 
gage property  shall  be  charged.  This  deed,  except  as  to  the  judgment 
debt,  an  encumbrance  necessarily  to  be  paid  irrespective  of  the  deed,  spe- 
cifies no  amounts,  and  could  not  have  undertaken  to  specify  them,  consist- 
ently with  its  design,  being  intended  for  the  security  and  benefit  of  all 
creditors,  without  distinction,  known  or  unknown,  and  whatever  the 
amount  of  their  respective  demands.  There  are  several  provisions  in  it, 
either  unnecessary  in  a  mortgage,  as  that  for  a  reconveyance  by  the  trus- 
tee, in  the  event  of  the  grantor's  paying  all  his  debts  within  the  stipu- 
lated period,  or  quite  beyond  the  scope  of  a  mortgage,  as  the  power  of 
sale  given  the  trustee,  with  the  assent  of  the  grantor,  before  default, 
coupled  with  a  trust  to  apply  the  proceeds  to  the  payment  of  the  credit- 
ors. And,  while  the  instrument  explicitly  exhibits  its  own  nature  and 
purpose,  and  declares  itself  to  be  a  deed  of  trust  for  creditors,  it  appears 
from  the  written  agreement  under  which  it  was  executed  that  it  would 
have  been  a  gross  perversion  to  have  turned  it  into  anything  else.     The 
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agreement  stipulated  for  "  a  deed  of  trust ''  which  should  "  provide,  first, 
for  the  payment  of  the  liens  and  encumbrances  due  and  owing  upon  the 
property,  and  secondly,  for  the  payment  of  all  the  other  creditors  of  said 
Edwin  Walters,  in  equal  proportions,  and  the  balance,  if  any,  to  be  paid 
over  to  said  Edwin  Walters." 

Deeds  for  the  protection  of  creditors  may  be  divided  into  three  classes. 
The  first  includes  mortgages  properly  so  called,  that  is,  conveyances  from 
the  debtor  to  the  creditor,  expressed  to  be  for  the' security  of  indebted- 
ness due  the  latter,  or  for  his  indemnification  against  a  particular  loss,  and 
with  a  clause  of  defeasance  contained  in  the  instrument.  In  such  case, 
while  the  conveyance,  after  failure  to  perform  the  condition  within  the 
time  specified,  is  apparently  absolute,  a  purchaser  from  the  grantee,  with- 
out statutory  aid  given  to  the  sale,  does  not  acquire  the  land,  but  only 
the  charge  upon  the  land.  In  this  class,  or  amongst  mortgages  properly 
so  called,  are  embraced  mortgages  in  trust,  where  the  debts  are  specified, 
and  the  creditors  either  named  or  designated,  and  described  in  the  instru- 
ment, but  because  of  the  great  number  of  such  creditors,  or  of  other  cir- 
cumstances making  a  conveyance  directly  to  them  inconvenient,  the  mort- 
gage is  made  to  mortgagees  who  combine  the  ofiice  of  trustees  with  that 
of  mortgagees.  These  instruments,  having  the  fofrm  of  mortgages,  are 
attended  in  general  with  the  same  statutory  incidents.  The  second  class 
consists  of  conveyances  which  are  absolute  in  form,  but  being  intended  as 
securities  of  debt  only,  courts  of  equity,  upon  proof  of  the  fact,  will  give 
eflEect  to  the  intention,  except  as  against  the  rights  of  bond  fide  purchasers, 
or  other  intervening  equities.  The  third  class  consists  of  deeds  of  trust 
like  the  present.  It  is  believed  that  the  provisions  of  the  Code,  under  the 
title  "  Mortgages,"  which  have  been  invoked  by  the  appellant,  art.  64, 
sections  7  and  14,  have  reference  to  instruments  of  the  first  class  only, 
namely,  mortgages  properly  so  called.  A  reason  can  be  perceived  why 
guards  or  restrictive  provisions  of  this  kind  should  be  thrown  around  such 
instruments  —  mortgages  intended  as  such  and  given  as  the  ordinary  se- 
curity for  debt  —  but  none  whatever  for  applying  them  to  conveyances  to 
trustees  for  the  payment  of  creditors  generally.  Charles  v.  Clagett^  3 
Md.  82 ;  Stockett  v.  Holliday,  9  lb.  480,  492,  499  ;  White  v.  Malcolm,  15 
lb.  541 ;  Phillips  v.  Pearson,  27  lb.  256 ;  Reeside  v.  Peter,  33  lb.  120; 
Mcintosh  V.  Corner,  33  lb.  598,  607. 

Alvey,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  presents  the  case  of  exceptions  to  a  sale  made  under  a  deed 
of  trust,  and  reported  for  ratification  by  the  court,  as  required  by  the 
Code,  art.  81,  sections  107  and  111,  as  reenacted  with  amendments  by  the 
Act  of  1874,  chapter  483. 

The  deed  was  made  by  the  grantor  in  pursuance  of  an  agreement  with 
his  creditors  for  an  extension  of  time  on  his  indebtedness ;  and  the  ap- 
pellant, according  to  the  allegation  in  the  exceptions  filed,  is  the  holder  of 
part  of  the  evidences  of  such  indebtedness  of  the  grantor  intended  to  be 
secured  by  the  deed,  and  has  thus  become  interested  in  the  execution  of 
the  trust. 

The  ratification  of  the  sale  is  excepted  to  on  several  grounds :  First, 
because  the  property,  although  situated  in  Baltimore  County,  was  sold  in 
Baltimore  city,  regardless  of  that  provision  of  the  Code,  art.  64,  section 
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14,  which  requires  that  all  mortgage  sales  shall  be  made  in  the  county  or 
citr^  where  the  mortgaged  premises  are  situated.  Secondly,  because  the 
notice  of  sale  was  not  given  by  advertisement  in  some  newspaper  printed  in 
Baltimore  County,  where  the  property  is  situated ;  the  Code,  art.  64, 
section  7,  requiring  that  all  mortgag^  sales  made  in  pursuance  of  the 
power  authorized  to  be  inserted  in  any  deed  of  mortgage,  where  the  notice 
is  not  provided  for  in  the  mortgage,  or  otherwise  agreed  upon,  shall  be 
made  after  twenty  days'  notice  of  the  time,  place,  and  terms  thereof,  by 
advertisement  in  some  newspaper  printed  in  the  county  where  the  mort- 
gaged premises  may  be  located.  Thirdly,  because  the  sale  was  not  fairly 
made  ;  that  it  was  made  on  the  day  of  a  general  state  election ;  and  that 
the  property  was  sold  for  a  grossly  inadequate  price. 

The  two  first  grounds  relied  on,  those  relating  to  the  notice  and  the 
place  of  sale,  are  involved  in  and  dependent  upon  the  question,  whether 
the  deed  of  the  17th  of  November,  1874,  under  which  the  sale  was  made, 
is  a  mortgage,  such  as  is  contemplated  by  the  Code,  art.  64,  section  5, 
which  provides  that  in  all  mortgages  there  may  be  inserted  a  clause 
authorizing  the  mortgagee,  or  any  other  person  to  be  named  therein,  to 
sell  the  mortgaged  premises ;  the  following  sections,  7  and  14,  before 
referred  to,  having  reference  to  the  manner  of  executing  the  power 
authorized  to  be  inserted  by  the  5th  section. 

1.  As  to  the  question  of  the  character  of  the  deed,  upon  careful  ex- 
amination of  its  provisions,  we  are  of  opinion  that  it  is  not  a  technical 
mortgage,  within  the  contemplation  of  the  6th  section  of  the  64th  art. 
of  the  Code  referred  to,  but  a  deed  of  trust,  clearly  denominated  such  by 
the  Code,  art.  24,  sec.  55.  It  is  a  deed  of  trust  to  secure  debts ;  and  while 
it  has  some  of  the  attributes  of  a  mortgage,  yet  it  presents  features  which 
distinguish  it  from  that  class  of  security  strictly  considered.  By  the  legal, 
formal  mortgage,  as  distinguished  from  instruments  held  to  be  mortgages 
by  construction  of  courts  of  equity,  the  property  is  conveyed  or  assigned 
by  the  mortgagor  to  the  mortgagee,  in  form  like  that  of  an  absolute  legal 
conveyance,  but  subject  to  a  proviso  or  condition  by  which  the  conveyance 
is  to  become  void,  or  the  estate  is  to  be  reconveyed,  upon  payment  to  the 
mortgagee  of  the  principal  sum  secured,  with  interest,  on  a  day  certain ; 
and  upon  non-performance  of  this  condition,  the  mortgagee's  conditional 
estate  becomes  absolute  at  law,  and  he  may  take  possession  thereof,  but  it 
remains  redeemable  in  equity  during  a  certain  period  under  the  rules  im- 
posed by  courts  of  equity,  or  by  statute.  1  Fish,  on  Mort.  7  ;  Jamieaon  v. 
Bruce^  6  Gill  &  John.  72 :  Uvans  ^  Iglehart  v.  Merriken^  8  lb,  39.  And 
in  accordance  with  this  description  of  a  strict  legal  mortgage  is  the  for- 
mula given  in  the  Code,  art.  24,  sec.  60.  We  do  not,  however,  for  a  mo- 
ment intimate  that  a  mortgage  can  be  in  no  other  form  than  that  here 
given  ;  but  the  form  to  which  we  refer  clearly  indicates  the  attributes  and 
essential  qualities  of  a  strict  legal  mortgage,  as  distinguished  from  a  deed 
of  trust,  such  as  that  now  before  us.  This  deed  was  made  for  the  benefit 
of  all  the  grantor's  existing  creditors  ;  and  the  grant  was  made  to  and  the 
estate  vested  in  but  one  of  those  creditors,  in  trust  to  secure  his  own  debt 
and  the  debts  of  all  the  other  creditors,  in  the  manner  and  upon  the  terms 
specified  in  the  deed.  Lanahan  is  the  trustee,  and  the  creditors  are  ceatuie 
que  tru%t^  not  mortgagees,  strictly  and  technically  such.    Upon  default  of 
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payment,  these  creditors,  as  mere  cestuis  que  trust  uader  the  deed,  could  not 
take  possession  of  the  estate  and  apply  the  rents  and  profits  to  the  dis- 
charge of  their  claims  ;  nor  have  tJiey  any  right  of  foreclosure,  such  as  a 
morfgagee  would  have  under  a  technical  mortgage.  Charles  v.  Glagett^ 
8  Md.  94,  96.  Their  ^»nly  remedy  is  the  enforcement  of  the  trust,  and 
to  execute  the  trust  requiifes  the  property  to  be  sold.  Indeed,  if  this  in- 
strument were  declared  to  be  a  mortgage,  as  contended  by  the  appellant's 
counsel  it  should  be,  it  would  be  difficult  to  maintain  its  validity  at  all, 
except  as  to  the  claim  of  Lanahan,  the  trustee.  His  is  the  only  claim 
the  amount  of  which  is  mentioned  in  the  deed  ;  in  fact  he  is  the  only 
creditor  named ;  the  names  and  amounts  of  none  others  are  stated.  Now 
it  is  provided  by  the  Code,  art.  64,  sec.  2,  that  "  no  mortgage,  or  deed  in 
the  nature  of  a  mortgage,  shall  be  a  lien  or  charge  on  any  estate  or  prop- 
erty for  any  other  or  diiferent  principal  sum  or  sums  of  money  than  the 
principal  sum  or  sums  that  shall  appear  on  the  face  of  such  mortgage, 
and  be  specified  and  recited  therein^  and  particularly/  mentioned  and  ex- 
pressed to  be  secured  thereby  at  the  time  of  executing  the  same  ;  this  not  to 
apply  to  mortgages  to  indemnify  the  mortgagee  against  loss  from  being 
indorser  or  security."  It  is  plain,  therefore,  that  this  deed  would  be 
seriously  imperilled  by  declaring  it  to  be  a  mortgage,  or  even  a  deed  in  the 
nature  of  a  mortgage ;  as  the  amounts  of  the  debts  intended  to  be  secured, 
with  one  exception,  are  not  made  to  appear  on  the  face  of  the  deed,  nor 
specified  and  recited  therein.  This  is  not  required  in  a  deed  of  trust 
for  the  benefit  of  all  the  creditors  of  the  grantor  such  as  that  in  the 
present  case. 

The  case  of  Wilson  v.  Russell^  13  Md.  495,  relied  on  by  the  counsel  of 
the  appellant,  and  where  the  instrument  in  question  was  sometimes 
spoken  of  as  a  deed  in  the  nature  of  a  mortgage,  and  sometimes  as  a  deed 
of  trust,  does  not  support  the  position  of  the  appellant's  counsel  in  this 
case.  There  the  deed  was  not  a  conveyance  for  the  benefit  of  creditors 
generally,  nor  an  assignment  of  the  property  of  the  grantors  for  the  pay- 
ment of  their  existing  debts ;  but  it  was  intended  to  secure  two  named 
parties  the  payment  of  an  old  debt,  and  certain  notes  agreed  to  be  loaned 
under  the  deed  ;  the  amount  thereof  being  specifically  stated  on  the  face  of 
the  instrument.  It  was  not  pretended,  in  that  case,  that  the  deed  was  a 
technical  mortgage. 

Being  of  opinion  that  the  deed  before  us  is  not  a  mortgage  within  the 
meaning  of  the  Code,  art.  64,  sec.  5,  it  follows  that  the  requirements  of 
the  7th  and  14th  sections  of  the  same  article  of  the  Code  have  no  ap- 
plication to  the  sale  made  and  reported  by  the  trustee  in  this  case. 

2.  Having  determined  that  the  deed  is  not  a  mortgage,  but  a  deed  of 
trust,  and  therefore  not  within  the  meaning  of  the  Code,  art.  64,  sec.  5, 
the  next  question  is,  was  the  sale  fairly  made,  and  for  a  price  that  ought 
to  be  sanctioned  by  the  court  ?  And  upon  careful  examination  of  all  the 
evidence  that  the  record  contains  we  can  have  no  hesitation  in  saying 
that  there  is  nothing  disclosed  that  would  have  justified  the  court  below 
in  refusing  ratification  of  the  sale.  It  is  certainly  true  that  the  trustee 
was  in  duty  bound  to  offer  the  estate  under  the  best  possible  advantage 
for  the  interest  of  those  for  whom  the  trust  was  created.  He  was  bound 
to  due  diligence  in  ^ving  full  and  proper  notice,  so  as  to  invite  full  and 
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fair  competition  at  the  sale ;  and  he  was  further  bound  to  act  in  perfect 
good  faith  throughout  in  his  management  in  relation  to  the  sale.  He 
could  not,  in  any  degree,  subserve  the  interest  of  one  cestui  que  truBt  to 
the  sacrifice  or  detriment  of  the  rights  of  others  equally  interested.  But 
bad  faith  or  negligence  on  the  part  of  the  trustee  will  not  be  presumed, 
but,  on  the  contrary,  the  presumption  is  that  he  has  discharged  his  duty 
faithfully,  and  that  presumption  prevails  until  it  is  made  to  appear  other- 
wise by  those  seeking  to  impeach  the  sale.  Sales  like  the  present  are  not 
to  be  impeached  by  slight  circumstances.  It  requires  good  and  sub- 
stantial grounds  to  justify  the  court  in  setting  them  aside  when  regularly 
made ;  for  otherwise  all  confidence  in  their  performance  and  security 
would  be  destroyed,  and  the  public  would  be  loth  ever  to  bid  for  prop- 
erty thus  ofifered.  The  principles  upon  which  the  court  acts  in  reference 
to  these  sales,  when  sought  to  be  set  aside,  are  well  stated  by  the 
Vice-Chancellor,  in  the  case  of  Woodhull  v.  Osborne^  2  Edwards  Rep. 
616,  quoted  with  approval  by  this  court  in  Johnson  v.  Dorset/^  7  Gill, 
287.  It  was  there  said,  that  *'  where  a  stranger  or  third  person  becomes 
the  purchaser  in  good  faith,  something  more  than  a  mere  offer  of  a  higher 
price  must  appear',  to  induce  a  resale ;  such  as  fraud  or  misconduct  of 
the  master,  or  other  person,  having  the  control  of  the  sale,  or  surprise 
upon  the  party  interested,  or  his  having  been  misled  as  to  the  time  and 
place  of  sale.  Where  circumstances  of  the  latter  description  are  relied 
upon,  the  party  must  show  they  proceeded  from  or  were  caused  by  the 
purchaser,  or  some  person  connected  with  or  having  the  management 
of  the  sale.  If  he  be  of  full  age  and  under  no  disability,  he  cannot  be 
permitted  to  allege  his  own  negligence  or  inattention  as  the  cause  of  his 
surprise  or  mistake."  Here  there  is  no  pretence  that  there  has  been  sur- 
prise or  mistake  on  the  part  of  those  representing  the  appellant.  More 
than  usual  diligence  appears  to  have  been  observed  in  giving  notice  in  all 
directions  where  bidders  were  likely  to  be  found ;  and  all  the  creditors, 
as  well  as  the  public  generally,  appear  to  have  had  the  amplest  notice  of 
the  time  and  place  of  sale.  Many  of  the  creditors  appear  to  be  persons 
of  large  means,  and  if  they  did  not  attend  the  sale  and  make  the  property 
bring  a  better  price,  it  would  seem  to  be  their  own  fault.  Several  of  the 
creditors  were  present  at  the  sale,  but  did  not  bid.  The  sale  was  con- 
ducted by  an  experienced  auctioneer,  at  the  Exchange  Sales  Rooms  in  the 
city  of  Baltimore,  within  convenient  distance  of  the  location  of  the  prop- 
erty, and  there  is  no  suggestion  that  there  were  any  unfair  means  used 
in  the  mode  of  conducting  the  sale ;  but,  on  the  contrary,  the  proof  shows 
that  the  fullest  opportunity  was  afforded  every  one  to  bid  who  desired  to 
do  so.  That  the  sale  took  place  on  the  day  of  the  general  state  election 
can,  of  itself,  certainly  form  no  sufficient  ground  for  setting  it  aside.  It 
is  not  shown  that  a  single  individual  was  prevented  from  attending  the 
sale  by  reason  of  the  election.  The  proof  is  that  the  attendance  was  fair, 
the  number  being  about  as  great  as  usually  attend  such  sales.  And  as  to 
the  inadequacy  of  price,  that  is  not  of  a  character  to  justify  the  rejection 
of  the  sale.  In  regard  to  the  salable  value  of  property  there  is  always 
more  or  less  diversity  of  opinion,  even  among  those  who  are  supposed  to 
be  competent  judges.  Every  controverted  case  in  regard  to  the  value  of 
property  exemplifies  the  truth  of  this  remark.     But,  with  all  the  diver- 
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sity  of  opiniou  upon  this  subject,  no  witness  ventures  to  say  that  he  will 
give  more  than  the  bid  reported,  if  the  property  should  go  to  resale.  In- 
deed, they  say  they  would  not ;  and  there  is  nothing  in  any  portion  of  the 
evidence  that  gives  any  degree  of  assurance  that,  if  the  property  were 
put  up  at  resale,  it  would  bring  more  than  the  price  reported.  Why  then 
order  a  resale  ?  The  sale  reported  should  not  be  set  aside  and  a  resale  or- 
dered as  a  mere  experiment.  That  is  forbidden  both  by  reason  and  the 
well  established  doctrine  of  the  law  upon  the  subject.  No  principle  is 
better  established  or  more  uniformly  applied  than  that  mere  inadequacy 
of  price,  standing  by  itself,  is  not  sufficient  to  vacate  a  sale,  unless  it  be 
so  gross  and  inordinate  as  to  indicate  some  mistake  or  unfairness  in  the 
sale  for  which  the  purchaser  is  responsible,  or  misconduct  or  fraud  on  the 
part  of  the  trustee.  This  is  the  doctrine  maintained  by  this  court  in  the 
cases  of  Cohen  v.  Wagner^  6  Gill,  236,  and  Johnson  v.  Dorsey^  7  lb.  269, 
where  the  subject  is  fully  considered.  The  proof  in  this  case  wholly  fails  to 
show  any  such  gross  inadequacy  of  price,  if  inadequate  at  all,  as  to  indi- 
cate that  there  was  either  mistake  or  unfairness  in  the  sale,  or  that  the 
trustee  has  been  guilty  of  any  misconduct  in  relation  to  it.  Moreover, 
in  considering  the  question  of  the  ratification  of  this  sale,  it  should  not 
be  overlooked  that  a  decided  majority  of  the  creditors  in  interest  have 
strongly  recommended  that  the  sale  should  be  ratified,  being  of  the  opin- 
ion, as  they  state,  that  the  property  would  not  sell  for  as  much  on  re- 
sale as  the  price  reported  by  the  trustee. 

Upon  the  whole,  finding  no  sufficient  ground  for  vacating  the  sale  re- 
ported by  the  trustee,  the  order  appealed  from  will  be  affirmed,  with  costs 
to  the  appellees.  Order  affirmed^  and  cause  remanded. 


INDEX. 


ADMIRALTY. 

1.  Under  the  local  law  of  Louisiana  claims  for  materials  and  supplies  furnished  a  vessel 
in  her  home  port  are  a  lien  on  the  vessel,  if  recorded  in  the  proper  parish.  Without 
such  registry  they  have  no  privilege  or  priority  over  subsequent  mortgages  recorded 
by  authority  of  the  act  of  Congress,  or  claims  of  later  date  recorded  by  authority  of 
the  state  law.     The  John  T.  Moore,  406. 

2.  Claims  for  materials  and  supplies  furnished  in  the  home  port,  even  if  duly  recorded, 
are  postponed  to  maritime  liens.     Ih, 

3.  The  re<ristry  of  a  mortgage  on  a  vessel  to  be  effectual  must  be  made  in  the  custom- 
house of  her  home  port.     Ih, 

4.  Where  the  mortgagee  of  a  mortgage  on  a  vessel,  which  was  recorded  in  the  proper 
custom-house,  had  notice  of  a  prior  unrecorded  mortgage,  his  mortgage  was  postponed 
to  the  unrecortled  mortgage.     Ih, 

5.  Where  A.  had  an  unrecorded  mortgage  on  a  vessel,  and  B.  had  a  mortgage  on  the 
same  vessel  of  later  date,  duly  recorded  under  the  act  of  Congress,  but  had  actual 
notice  of  the  mortgage  of  A.,  and  C.  had  a  lien  by  virtue  of  the  registry  of  his  claim 
under  the  state  law,  subsequent  in  date  to  the  mortgages  of  both  A.  and  B.,  but  C. 
had  no  notice  of  the  mortgage  of  A.,  and  the  claim  of  either  A.  or  B.  was  sufficient 
to  absorb  all  the  proceeds  of  the  sale  of  the  vessel :  Held^  that  said  proceeds  should 
be  first  applied  to  the  mortgage  of  A.     Ih, 

6.  The  fact  that  a  mortgage  on  a  vessel  has  not  been  acknowledged  before  a  notary 
public,  or  other  officer  authorized  to  take  acknowledgment  of  deeds,  precludes  its 
registry,  but  does  not  render  it  void  as  against  the  mortgagor,  nor  postpone  it  to  the 
recorded  mortgage  of  a  subsequent  mortgagee  who  had  notice  of  such  unrecorded 
mortgage.     lb. 

7.  The  wages  of  a  watchman  employed  on  a  vessel  while  lying-up  in  port  are  not  a  mar- 
itime lien.     Ih. 

8.  There  is  no  maritime  lien  for  the  premium  due  on  a  policy  of  insurance  taken  on  a 
vessel  by  her  owners.     Ih, 

9.  Where  the  vacillation  of  a  sailing  vessel  in  the  exhibition  of  her  lights  is  the  cause  of 
a  collision  with  a  steamer,  the  steamer  held  not  to  have  been  in  fault,  even  though  the 
collision  miizht  have  been  avoided  if  the  steamer  had  adopted  a  course  different  from 
that  pursued.    Marshall  v.  The  Adriatic^  353. 

BAILOR  AND  BAILEE. 

If  a  seller  of  merchandise,  in  order  to  maintain  his  lien  for  its  price,  refuses  to  permit 
the  purchaser  to  take  possession  or  control  of  it,  he  thereby  prevents  an  acceptance 
and  receipt  of  it  by  the  purchaser  within  the  statute  of  frauds.  Upon  an  agreement  for 
the  sale  of  merchandise  and  payment  therefor  by  a  satisfactory  note,  the  purchaser 
examined  the  merchandise,  had  it  weighed,  marked  with  his  initials,  and  piled  up  by 
itself  in  the  seller's  warehouse,  to  be  taken  away  upon  payment  for  it  or  giving  a  sat- 
isfactory note  for  its  price.  The  purchaser  never  complied  with  these  terms,  and  the 
seller  refused  to  allow  him  to  take  the  merchandise  away,  claiming  a  lien  upon  it  for 
its  price.  After  remaining  for  several  months  it  was  destroyed  in  the  warehouse  by 
fire.  HeUly  that  there  was  no  such  delivery  of  the  merchandise  as  to  constitute  the 
seller  a  bailee  for  the  purchaser.     Safford  v.  McDonough,  96. 

BANKRUPTCY. 

1.  After  a  bankrupt  had  been  discharged,  a  large  fund  was  recovered  in  a  suit  against 
the  United  States  in  the  court  of  claims,  by  counsel  employed  by  him  before  hisoank- 
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ruptcy,  on  a  contract  that  they  should  carry  on  the  suit  to  recover  the  same  at  their 
own  costs  and  charti^es,  and  have  and  retain  for  their  compensation  one  half  the 
amount  recovered.  ITie  fund  so  recovered  heing  in  possession  of  the  bankrupt  court, 
the  bankrupt  filed  his  petition,  praying  that  the  share  of  his  said  counsel  in  the  fund 
might  be  paid  to  them,  that  a  sumcient  sum  mi^ht  be  set  apart  to  pay  all  debts  proven 
against  his  estate,  and  also  the  costs  and  commissions  of  the  bankruptcy,  and  that  the 
residue  might  be  paid  over  to  himself;  held,  that  such  a  petition  was  one  in  the  ordi- 
nary course  of  a  bankrupt  proceeding,  and  was  not  a  bill  in  enuity,  nor  did  the  relief 
prayed  for  require  the  filing  of  a  bill  in  equity;  nor  was  a  decree  of  the  bankrupt 
court,  directing  the  payment  to  said  counsel  of  their  share  in  the  recovery,  the  allow- 
ance of  a  claim  against  the  bankrupt  estate.  The  proper  method,  therefore,  to  re- 
verse a  decree  made  on  such  a  petition  was  not  by  appeal,  but  by  pKitition,  addressed 
to  the  supervisory  jurisdiction  of  the  circuit  court.     Maybin  v.  Raipnondj  21. 

2.  The  common  law  on  the  subject  of  champerty  and  maintenance  has  not  been  gener- 
ally adopted  in  this  country,  the  reasons  on  which  the  law  was  founded  not  existing 
here.  Therefore  a  contract  such  as  that  mentioned  in  the  first  hea<l-note,  made  by 
a  party  with  his  counsel,  is  not  an  unlawful,  but  is  a  valid  and  binding  contract.    lb, 

3.  tfpon  the  facts  stated  in  the  first  head-note,  the  attorneys  who  recovered  the  judg- 
ment were  entitled  to  one  half  the  amount  recovered,  notwithstanding  the  subsequent 
bankruptcy  of  the  party  with  whom  they  contracted,  and  notwithstanding  the  recov- 
ery was  subsequent  to  the  bankruptcy.     lb, 

4.  A  paper  writing  purporting  to  be  the  discharge  of  a  bankrupt,  without  date,  signed 
by  the  register  without  application  therefor  by  the  assignee,  and  which  by  inadvert- 
ence has  found  its  way  among  the  records  of  the  court,  does  not  put  an  end  to  the 
powers  of  the  assignee,  or  terminate  the  bankruptcy  proceedings;  it  is  no  part  of  the 
record,  and  may  be  ordered  by  the  court  to  be  stricken  from  the  files.     lb. 

5.  The  discharge  of  a  bankrupt  is  not  such  an  adjudication  of  the  fact  that  he  has  sur- 
rendered all  his  property  for  the  benefit  of  his  creditors  as  to  bar  the  right  of  his  as- 
signee to  recover  property  discovered  after  the  discharge,  and  which  the  bankrupt  had 
failed  to  place  upon  the  schedule.     lb. 

6.  Where  an  assignee  in  bankruptcy  more  than  two  years  after  his  appointment  is  sub- 
stituted for  the  bankrupt  as  plaintiff  in  a  suit  pending  in  the  bankrupt's  name,  and 
recovers  a  sum  of  money  in  the  suit,  the  bankrupt  cannot  claim  from  the  assignee  the 
money  so  recovered,  on  the  ground  that  the  cause  of  action  in  favor  of  the  latter  was 
barred  at  the  time  he  was  substituted  as  plaintiff  in  the  suit.     Fb. 

7.  Where  authority  was  obtained  from  the  bankrupt  court  upon  the  application  of  the 
assignee  to  make  the  contract  mentioned  in  the  first  head-note  for  the  prosecution  of 
a  claim  due  the  bankrupt  estate,  the  court  being  kept  in  ignorance  of  facts  which,  if 
known  to  it,  would  surely  have  induced  it  to  withhold  such  authority,  the  contract  is 
not  binding  on  the  court  or  on  the  bankrupt  estate,  especially  when  the  attorneys  with 
whom  the  contract  was  made  knew  that  the  assignee  had  not  communicated  such  facts 
to  the  court.     lb. 

8.  Under  the  Bankrupt  Act  of  1867,  the  assignee  might  sue  in  the  state  courts  to  re- 
cover the  assets  of  the  bankrupt,  no  exclusive  jurisdiction  being  given  to  the  courts 
of  the  United  States.  Whether  such  exclusive  jurisdiction  is  given  by  the  Revised 
Statutes,  qwxre,     Clqflin  v.  Houseman,  51. 

BILLS  AND  NOTES. 

1.  A  building  association  was  organized  in  August,  1871,  under  the  general  incorpora- 
tion law  of  a  state,  and  by  the  9th  and  11th  articles  of  its  association  it  was  provided 
that  its  board  misht  issue  promissory  notes  on  mortgages  only,  and  that  such  notes 
should  always  be  orawn  to  toe  order  of  the  mortgagor,  who  should  in  all  cases  indorse 
the  note  thus  drawn.  The  president,  secretary,  treasurer,  and  three  directors  were 
authorized  to  sign  all  promissory  notes  issued  by  the  association.  Under  the  author- 
ity of  these  articles  the  association  issued  its  note  to  the  appellees  instead  of  money, 
for  which  a  mortgage  was  given.  The  note  was  strictly  in  form  a  promissory  note, 
payable  to  the  order  of  the  appellees.  It  was  drawn  at  sixty  days'  time,  and  parable 
at  a  certain  named  bank;  and  was  signed  by  the  officers  designated  in  the  articles  of 
association  to  execute  promissory  notes.  In  one  comer  of  the  face  of  the  note  there 
was  the  type  or  emblem  of  what  was  alleged  to  be  the  seal  of  the  corporation;  this 
alleged  seal  consisted  simply  of  an  emblem  or  symbol  printed  by  the  printer  at  the 
time  when  the  printed  blank  note  was  struck.  The  note  was  indorsed  by  the  payees, 
and  by  them  negotiated,  and  at  maturity  was  duly  presented  for  payment,  ana  was 
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dishonored  and  protested,  and  notice  given  hy  the  notary  to  the  said  indorsers,  and 
payment  duly  demanded  of  them.  Suit  was  brought  on  the  note  by  the  indorsees 
against  the  indorsers,  who  contended  that  they  were  not  liable  by  reason  of  their 
indorsement,  because  the  instrument  sued  on  was  a  single  bill.  Held^  That  the  note 
was  negotiable,  and  that  by  the  indorsement  thereof  in  the  ordinary  way,  the  in- 
dorsers  oecame  liable.  That  the  nature  of  the  transaction  itself,  the  objects  and  pur- 
poses to  be  subserved  by  the  issue  of  the  note,  as  well  as  its  form,  indicated  that  the 
parties  must  have  understood,  that  it  would  be  so  accepted  and  dealt  with  by  the 
commercial  community.  That  the  printed  representation  of  the  seal,  if  it  be  con- 
ceded to  be  a  sufficient  seal,  was  not  printed  on  the  note  to  restrain  its  negotiability, 
or  to  change  it  into  a  specialty,  but  rather  as  a  mark  of  genuineness.  That  the  note 
in  no  manner  dependea  upon  the  seal  for  its  validity,  but  derived  its  authenticity  from 
the  signatures  oi  the  officers  authorized  to  execute  it.    Jackson  v.  Myers,  IS. 

2.  A  holder  of  ne^tiable  paper,  who  takes  it  before  maturity  for  a  valuable  considera- 
tion, in  the  uswu  course  of  trade,  without  knowledge  of  facts  which  impeach  its  valid- 
ity between  antecedent  parties,  holds  it  by  a  good  title;  but  circumstances  tending  to 
show  bad  faith  or  fraud  in  taking^ such  paper  are  admissible  in  evidence,  and  the  estab- 
lishment of  such  bad  faith  or  fraud,  whether  by  direct  or  circumstantial  evidence,  sub- 
jects the  holder  of  paper  so  taken  to  defences  existing  between  antecedent  parties. 
Johnson  V.  Way^  58. 

3.  The  payee  of  a  check  which  has  not  been  accepted  by  the  bank  on  which  it  is  drawn 
cannot  maintain  an  action  upon  it  against  the  bank.  Until  acceptance  there  is  no 
privity  of  contract  between  the  payee  and  tlie  bank.  So  held  where  a  check  of  the 
treasurer  of  the  United  States  upon  a  depositing  bank  had  been  paid  upon  an  unau- 
thorized indorsement  of  the  name  of  the  payee,  and  where  the  action  was  brought  by 
the  true  owner  of  the  check.  It  does  not  alter  the  rule  that  there  has  been  a  settle- 
ment of  accounts  between  the  treasurer  and  the  bank,  and  the  check  in  question  was 
allowed  in  the  account  to  the  credit  of  the  bank,  upon  the  supposition  that  it  had 
been  properly  paid.  Such  erroneous  allowance  does  not  affect  the  real  state  of  the 
accounts,  but  is  open  to  correction  when  discovered.  Payment  to  a  stranger  upon  an 
unauthorized  indorsement  does  not  operate  as  an  acceptance  of  the  check,  so  as  to 
authorize  an  action  by  the  real  owner  to  recover  its  amount  as  upon  an  accepted  check. 
First  National  Bank  of  Washington  v.  Whitman,  254. 

4.  An  indorser  of  a  promissory  note  is  a  competent  witness  to  prove  an  agreement  in 
writing  made  with  its  holder  at  the  time  of  hb  indorsement,  that  he  shall  not  be  held 
liable  thereon,  wheie  the  paper  has  not  afterwards  been  put  into  circulation,  bat  is 
held  by  the  party  to  whom  the  indorsement  was  made.     Davis  v.  Brown,  837. 

5.  The  case  of  the  Bank  of  United  States  v.  Dunn,  reported  in  6th  Peters,  explained  and 
qualified.     lb, 

6.  An  agreement  like  the  one  mentioned  above  and  the  indorsement,  taken  together,  are 
equivalent,  so  far  as  the  holder  of  the  note  is  concerned,  to  an  indorsement  without 
recourse  to  the  indorser.     lb, 

7.  The  omission  of  indorsers  on  a  series  of  notes,  transferred  to  the  holder  in  settlement 
of  their  own  note  held  by  him,  upon  an  agreement  in  writing  that  they  should  not  be 
held  liable  on  their  iiidorsement,  to  set  up  the  agreement  as  a  defence  to  an  action 
against  them,  brought  by  the  holder  on  two  of  the  notes,  does  not  preclude  them  from 

.  setting  up  the  agreement  in  a  second  action  by  the  holder  on  others  of  the  same  series 
of  notes.  The  judgment  in  the  original  action  does  not  operate  as  an  estoppel  against 
showing  the  existence  and  validity  of  the  agreement  in  the  second  action.     lb, 

8.  When  a  judgment  in  one  action  is  offered  in  evidence  in  a  subsequent  action  between 
the  same  parties  upon  a  different  demand,  it  operates  as  an  estoppel  only  upon  the 
matter  actually  at  issue  and  determined  in  the  original  action ;  and  such  matter,  when 
not  disclosed  by  the  pleadings,  must  be  shown  by  extrinsic  evidence.     lb, 

9.  Paper  that  is  payable  on  demand  is  due  at  date.  The  collection  of  paper  that  is  pay- 
able on  demand,  or  at  a  fixed  time,  is  barred  by  the  statute  of  limitations,  at  the  ex- 

Siration  of  the  statutory  period  from  the  date  at  which  it  became  payable,  whether 
emand  has  been  made  or  not.     Palmer  v.  Palmer,  866. 

See  Principal  and  Surety. 

BUILDING  ASSOCIATION. 
See  Bills  and  NotxS}  1. 
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CHECK. 

See  Bills  and  Notes,  3. 

COMMON  CARRIER. 

1.  A  commoD  carrier  is  one  that  undertakes  for  hire  or  reward  to  carry,  or  cause  to  be 
carried,  goods  for  all  persons  indifferently  who  may  choose  to  employ  him,  from  one 
place  to  another.     United  States  Express  Co.  v.  Backman^  328. 

2.  An  express  company,  that  receives  and  agrees  to  transport  goods  from  one  designated 
place  to  another  designated  place,  for  a  compensation,  in  the  ordinary  means  of  con- 
veyance, is  a  common  carrier,  although  not  the  owner,  and  having  no  interest  in  thi* 
conveyance  by  which  the  goods  are  transported.     Jb* 

8.  A  common  carrier  is  liable  for  the  value  of  the  goods  lost  through  its  necrligence,  not- 
withstanding the  bill  of  lading  provides  that  the  carrier  shall  not  be  liable  beyond 
an  amount  named  therein,  when  it  is  understood  by  the  parties  that  the  sum  so  agreed 
on  is  less  than  the  value  of  the  goods.  Such  an  agreement  can  at  most  cover  a  loss 
arising  from  some  cause  other  than  the  negligence  or  default  of  the  carrier  or  his  ser- 
vants, and  the  rule  of  damages  is  the  same,  although  less  is  charged  and  paid  for  the 
transportation  than  when  the  exempting  clause  is  omitted.     lb. 

4.  In  an  action  on  the  ground  of  negligence  against  a  common  carrier  upon  a  bill  of 
lading  containing  an  exemption  from  liability  irom  loss  by  fire,  the  burden  of  proof  is 
on  the  carrier  to  show  that  the  loss  occurred  within  the  terms  of  the  exemption,  and 
that  the  loss  occurred  without  fault  on  his  part.     lb. 

5.  A  common  carrier  is  liable  for  loss  or  injury  caused  by  delay  resulting  from  the  refusal 
of  its  employees  to  do  duty;  but  is  not  liable  for  loss  or  injury  caused  by  delay  result- 
ing from  the  lawless  violence  of  former  employees  **  on  a  strike."     Pittsburg,  Ft. 

Wayne  (f  Chicago  R.  W.  Co.  v.  Hazen,  83. 

6.  While  a  common  carrier  may  restrict  by  contract  his  liability  in  matters  not  inconsist- 
ent with  public  policy,  he  cannot  legally  contract  against  liability  for  the  negligence 
of  himself,  his  agents,  or  servants.  President,  ffc.  of  the  Bank  of  Kentucky  y.  Adams 
Express  Co.    132. 

7.  A  railroad  company  which  provides  a  place  for,  and  carries  on  its  trains,  messen^rs 
of  an  express  company,  becomes  the  agent  of  the  express  company,  notwithstanaing 
the  servants  of  the  railroad  company  are  not  under  the  control  of  the  express  com- 
pany.   Jb. 

8.  A  common  carrier  has  no  power  to  constitute  another  person  or  corporation  the  agent 
of  his  consignor,  or  consignee.     He  can  only  employ  a  subordinate  agency.     lb. 

9.  A  stipulation  that  an  express  company  will  not  be  liable  for  the  loss  of  a  package  by 
fire  does  not  relieve  the  company  from  liability  for  loss  by  fire  caused  by  the  negli- 
gence of  the  railroad  company  transporting  its  messenger.     lb. 

10.  While  the  consignor  of  the  express  company  may  sue  the  railroad  company  for  the 
loss  of  packages  by  its  negligence,  such  right  comes  through  the  contract  oetween  the 
express  and  railroad  companies.    lb. 

11.  As  to  whether  a  railroad  company  is  liable,  as  a  common  cartrier,  to  an  express  com« 
pany  when  the  latter  by  its  messenger  retains  the  custody  of  the  package,  qucere.    lb. 

12.  A  common  carrier  may  show,  as  an  excuse  for  non-delivery  of  goods  pursuant  to  his 
bill  of  lading,  that  he  has  delivered  the  goods  upon  demand  to  the  true  owner.  Hentz 
V.  The  Idaho,  162. 

CONSTITUTIONAL  LAW. 

1.  Until  Congress  makes  some  regulation  touching  the  liabilities  of  parties  for  marine 
torts  resulting  in  death  of  the  persons  injured,  the  statute  of  Indiana  giving  a  right  of. 
action  to  the  personal  representatives  of  the  deceased,  where  his  death  is  caused  by 
the  wrongful  act  or  omission  of  another,  applies,  the  tort  being  committed  within  the 
territorial  limits  of  the  state;  and  as  thus  applied  it  constitutes  no  encroachment  upon 
the  commercial  power  of  Congress.     Sherlock  v.  Ailing,  38. 

2.  The  action  of  Congress  as  to  a  regulation  of  commerce  or  the  liability  for  its  infringe- 
ment is  exclusive  of  state  authority;  but  until  some  action  is  taken  by  Confess,  Uie 
legislation  of  a  state  not  directed  against  commerce  or  any  of  its  regulations,  but  relat- 
ing generally  to  the  rights,  duties,  and  liabilities  of  citizens,  is  of  obligatory  force 
within  its  territorial  jurisdiction,  althought  it  may  indirectly  and  remotely  affect  the 
operations  of  foreign  or  inter^state  commerce,  or  persons  engaged  in  such  commerce. 
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S.  It  is  within  the  power  of  a  state  to  fix  by  law  the  maximum  of  charges  for  the  storage 
of  grain  in  warehouses  in  tlie  state,  although  the  grain  is  stored  in  bulk  in  Huch  man- 
ner that  the  identity  of  different  lots  is  not  preserved.  A  statute  fixing  such  maxi- 
mum is  not  repugnant  to  any  of  the  provisions  of  the  Constitution  of  the  United 
States.  1.  It  does  not  ^^  regulate  commerce/*  within  the  meaning  of  section  8,  article 
1.  2.  It  does  not  give  a  **  preference  ....  to  the  ports  of  one  state/'  within  the 
meaning  of  section  9,  article  I.  3.  It  is  not  contrary  to  that  part  of  the  XIV th 
Amendment  which  provides  that  no  state  shall  **  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law.     Munn  v.  The  People^  165. 

4.  Where  a  corporation  is  assessed  on  its  gross  receipts,  under  the  provisions  of  '*  an  act 
for  the  assessment  and  taxation  of  express  and  telegraph  companies''  (S.  &  S.  769- 
771),  and  pays  such  assessment  to  avoid  the  penalties  and  disabilities  incurred  by  h 
refusal  to  pay,  but  under  protest  and  after  notifying  the  treasurer  that  an  action  would 
be  brought  to  recover  back;  such  payment  is  not  voluntary,  and  an  action  may  be 
maintained  to  recover  back  the  amount  so  paid,  if  the  tax  is  illegal.  Western  Union 
Telegraph  Co.  v.  Mayer ^  499. 

5.  The  privilege  that  a  foreign  corporation  enjoys  by  legislative  consent  of  exercising 
its  corporate  powers,  and  of  carrying  on  its  business  within  the  state,  is  not  propertij 
within  the  meaning  of  article  12,  section  2,  of  the  state  Constitution.  The  provisions 
of  ^*  an  act  for  the  assessment  and  taxation  of  express  and  telegraph  companies" 
(S.  &  S.  769-771),  as  amended,  which  requires  a  foreign  telegraph  company  to  pay  a 
tax  on  its  gross  receipts  for  the  year  next  preceding  the  return  for  assessment,  at  a 
rate  equal  to  that  on  property,  and  prohibits  any  person  from  acting  as  agent,  or 
transacting  any  business  for  such  company  that  is  in  default  of  payment,  are,  in 
effect,  a  charge  for  the  privilege  of  exercising  its  franchises  and  powers  within  the 
state,  graduated  according  to  the  amount  of  receipts,  not  in  conflict  with  any  of  the 
limitations  on  the  power  of  taxation  vested  in  the  general  assembly,    lb. 

6.  A  state  has  power  to  control  the  rates  of  fare  and  freight  charged  by  a  common  car- 
rier within  its  jurisdiction.  The  doctrine  of  Munn  v.  The  People j  applied.  Chicago, 
Burlington^  ff  Quincy  Railroad  Co.  v.  Cults,  1 74. 

7.  Where  a  sentence  not  authorized  by  law  has  been  imposed  upon  a  prisoner,  the  court 
of  appeals  can  only  reverse  the  judgment ;  it  has  no  power  to  impose  the  proper  sen- 
tence, or  to  remand  the  case  to  the  court  of  original  jurisdiction  for  that  purpose. 
Where  the  accused  was  illegally  sentenced  and  judgment  reversed  on  this  ground  by 
the  appellate  court;  held.,  that  the  accused  could  not  be  again  tried  for  the  same  offence. 
McDonald  v.  The  State,  484. 

CONSTRUCTION  OF   STATUTES. 

Plaintiff,  a  guest  at  defendant's  inn,  retired  without  locking  the  door  of  his  room. 
During  the  night  his  watch,  mon«>y,  and  other  property,  which  had  been  left  upon  a 
chest  of  drawers  near  the  door,  were  stolen.  By  section  1  of  26  &  27  Vict,  it  is  pro- 
vided that  no  innkeeper  shall  be  liable  to  make  good  any  loss  of  property  brought  to 
his  inn,  except  when  such  property  shall  have  been  ^*  stolen,  lost,  or  injured  through 
the  wilful  act,  neglect,  or  default  of  such  innkeeper,  or  any  servant  in  his  employ." 
Section  3  of  Bald  act  requires  the  innkeeper  to  exhibit  a  copy  of  section  1  in  a  con- 
spicuous part  of  the  entrance  to  his  inn.  Defendant  caused  a  notice  purporting  to  be 
a  copy  of  section  1  to  be  placed  in  the  entrance  to  his  inn,  but  the  word  *'  ac/ "  was 
omitted.  Held:  (1)  that  the  innkeeper  was  not  protected  by  the  statute;  (2)  that  the 
question  of  negligence  was  properly  left  to  the  jury.     Spice  v.  Bacon,  448. 

CONTRACT. 

1.  A  contract  for  the  sale  and  purchase  of  wheat  to  be  delivered  in  good  faith  at  a 
future  time  is  not  void  as  a  ^*  wagering  contract;  "  but  when  under  such  an  agreement 
it  is  understood  by  the  parties  that  no  wheat  is  to  be  delivered,  but  only  a  payment  at 
the  time  appointed  of  the  difference  between  the  contract  and  the  market  price,  it  thus 
becomes  a  wagering  contract  and  the  law  will  not  enforce  it.     Rumsey  v.  Berry,  64. 

2.  The  plaintiffs  in  good  faith,  at  the  request  and  for  the  benefit  of  the  defendant,  made 
an  agreement  for  the  sale  of  wheat  to  be  delivered  within  a  certain  time,  at  the  option 
of  the  defendant,  he  to  furnish  sufficient  *^  margin  "  to  secure  them  against  loss.  The 
defendant  failed  to  comply  with  his  part  of  the  contract,  and  a  loss  ensued.  Held^ 
that  under  such  a  contract  the  law  will  give  to  the  plaintiffs  a  remedy  for  their  loss. 
lb. 
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3.  Where  the  defendant  verball^r  contracted  with  the  plaintiffs  for  the  purchase  of  a 

Snantity  of  ice  to  be  afterwards  delivered,  and  after  the  breach  of  the  contract  by  the 
efendant,  the  parties  put  the  contract  into  writing,  in  the  terms  as  before  agreed 
upon  verbally,  antedating  it  as  an  original  contract  of  the  date  of  the  verbal  contract 
first  made,  in  an  action  upon  the  contract  commenced  after,  but  declaring  upon  a 
breach  which  occurred  before,  the  writing  was  made,  the  writing  is  sufficient  evidence 
of  the  prior  verbal  contract  to  satisfy  the  statute  of  frauds.    Bird  v.  Munroej  485. 

4.  In  such  case,  in  view  of  tlie  statute  of  frauds,  the  writing  is  not  to  be  regarded  as 
constituting  the  contract  itself,  but  as  merely  the  necessary  evidence  by  which  the 
contract  may  be  proved.     Ih. 

5.  Parol  evidence  is  admissible,  to  show  that  the  date  of  the  writing  was  not  an  errone- 
ous, but  an  intentional  one,  and  that  the  parties  intended  thereby  to  create  written 
evidence  of  the  unwritten  contract  before  made.     Jb. 

6.  An  agreement  to  submit  to  arbitration,  the  effect  of  which  is  to  oust  the  courts  of 
jurisdiction,  is  invalid.     Pearl  v.  Harris,  633. 

7.  A  bill  in  equity  for  an  account  of  a  copartnership,  one  of  the  articles  of  which  pro- 
vided for  the  submission  of  disputed  matters  to  arbitration,  need  not  allege  a  refosal 
to  refer  by  the  defendants;  and  the  defendants  cannot  defeat  the  jurisdiction  of  the 
court  by  alleging  that  they  are  and  have  been  willing  to  refer  under  the  articles  of 
copartnership.    lb, 

8.  Where,  during  the  late  war,  a  creditor  resided  within  the  territory  of  one  of  the 
belligerent  powers,  and  his  debtor  within  that  of  the  other,  such  debtor  is,  under  the 
rules  of  public  law,  entitled  to  abatement  of  interest  during  the  continuance  of  the 
war.     Roberts  v.  Cocke,  584. 

9.  Where  the  debtor  and  creditor  reside  within  the  same  territory,  the  mere  existence 
of  war  does  not  furnish  such  a  legal  ground  for  abatement  of  interest.     lb. 

10.  In  contracts  for  the  payment  of  a  sum  certain,  interest  on  the  principal  sum  is  a 
legal  incident  of  the  debt :  the  right  to  it  is  founded  upon  the  presumed  intention  of 
the  parties.     lb. 

11.  Wherever  there  is  a  contract,  express  or  implied,  for  the  payment  of  legal  interest, 
the  obligation  of  the  contract  extends  as  well  to  the  payment  of  interest  as  it  does  to 
the  payment  of  the  principal  sum;  and  neither  court  nor  jury  ever  had  the  power  to 
dispense  with  the  performance  of  such  contracts  in  whole  or  in  part,    lb, 

12.  The  laws  which  subsist  at  the  time  and  place  of  the  making  of  a  contract,  and 
where  it  is  to  be  performed,  enter  into  and  form  a  part  of  the  contract,  whether  such 
laws  affect  its  validity,  construction,  discharge,  or  enforcement. 

See  Bankruptcy. 

CORPORATION. 

1.  The  Northern  Central  case.    Stale  v.  No.  C.  R.  R.  Co.    230. 

2.  Under  the  clause  of  the  Constitution  of  the  United  States,  extending  the  judicial 
power  of  the  United  States  to  controversies  between  citizens  of  different  states,  a  cor- 
poration, in  respect  to  the  jurisdiction  of  the  federal  courts,  is  regarded  as  a  citizen  of 
the  state  where  it  was  created.     Baltimore  Sf  Ohio  Railroad  Co.  v.  Cary,  391. 

3.  A  foreign  railroad  corporation,  by  merely  leasing,  possessing,  and  operating  in  this 
state  the  property  of  a  domestic  railroad  corporation,  does  not  thereby  become  an 
Ohio  corporation,  nor  such  citizen  of  the  state.     lb, 

4.  The  proviso  of  the  24th  section  of  the  act  for  the  creation  and  regulation  of  incor- 
porated companies  in  Ohio,  as  amended  March  19,  1869  (66  Ohio  L.  32),  so  far  as  it 
provides  that  the  leasing,  purchasing,  or  operating  a  railroad  in  this  state  by  a  rail- 
road company  of  another  state  shall  be  regarded  as  a  waiver  of  the  right  of  such  for- 
eign company  to  remove  cases  brought  against  it  in  the  state  courts  to  those  of  the 
United  States,  is  repugnant  to  the  Constitution  and  laws  of  the  United  States,  and  is, 
therefore,  ineffective  as  a  statutory  waiver  of  the  right  of  such  removal.     75. 

5.  When  a  corporation  of  another  state,  not  being  a  citizen  of  Ohio,  is  sued  by  a  citizen 
of  the  state,  in  the  state  court,  it  is  entitled  to  have  the  case,  under  the  12th  section 
of  the  Judiciary  Act  of  Congress  of  1789,  removed  from  the  state  court  to  a  United 
States  court,    lb. 

CRIMINAL  LAW. 

I .  The  prosecution  cannot  attack  the  character  of  the  prisoner  unless  he  first  pats  that 
in  issue  by  offering  evidence  of  his  good  character.     6tate  v.  Lapage,  411. 
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2.  The  prosecution  cannot  show  the  defendant's  bad  character  by  showing  particular 
acts.     Ih, 

3.  The  prosecution  cannot  phow  in  the  prisoner  a  tendency  or  disposition  to  commit  the 
crime  with  which  he  is  charged.     Ih, 

4.  The  prosecution  cannot  give  in  evidence  other  criminal  acts  of  the  prisoner,  unless 
they  are  so  connected  by  circumstances  with  the  particular  crime  in  issue  as  that  the 
proof  of  one  fact  with  its  circumstances  has  some  bearing  upon  the  issue  on  trial  other 
than  such  as  is  expressed  in  the  foregoing  three  propositions.     Ih, 

5.  The  ingredients  necessary  to  constitute  murder  in  the  first  de^e  having  been  proved, 
the  circumstance  that  tlie  killing  was  preceded  by  a  verbal  dispute  and  by  violent 
threats  uttered  by  the  deceased  will  not  reduce  the  grade  of  the  offence.  Green  v.  The 
Commonwealth,  189. 

6.  In  a  criminal  case,  the  fnct  that  an  isolated  part  of  a  charge  may  be  open  to  doubt, 
when  read  without  regard  to  the  other  parts  thereof,  is  not  sufficient  ground  for  re- 
versal.    Ih. 

7.  An  indictment  found  by  a  grand  jury  drawn  by  virtue  of  venires  not  having  the  seal 
of  the  court  upon  them,  is  illegal  and  void  ;  and  the  defect  is  one  which  cannot  be 
cured  by  amendment,  or  by  special  act  of  the  legislature.     State  v.  Flemminq,  272. 

8.  In  a  criminal  case  a  plea  in  abatement  is  sufficient,  if  it  is  free  from  duplicity  and 
states  a  valid  ground  of  defence  to  an  indictment  in  language  sufficiently  clear  not  to 
be  misunderstood ;  the  strictest  technical  accuracy,  such  as  is  sometimes  required  in 
purely  dilatory  pleas  in  civil  suits,  will  not  be  exacted.     Ih, 

9.  An  indictment  may  contain  two  or  more  counts  alleging  distinct  offences,  if  they  are 
of  the  same  general  description,  and  the  mode  of  trial  and  the  nature  of  the  punish- 
ment are  the  same.     Commonwealth  v.  Brown ^  292. 

10.  The  provisions  of  the  Gen.  Sts.  c.  132  (Mass.),  as  to  the  selecting  and  drawing  of 
jurors,  are  within  the  constitutional  authority  of  the  legislature.     Ih. 

11.  The  St.  of  1875,  c.  5  (Mass.),  providing  that  the  grand  jurors,  empanelled  at  a 
certain  time  of  the  superior  court,  for  the  county  of  Suffolk,  and  who  were  citizens  of 
the  class  qualified  by  the  general  laws  to  serve  as  grand  jurors,  ^*  shall  for  all  purposes 
be  deemed  and  held  to  be  the  grand  jury  of  said  county,  duly  and  legally  drawn,  sum- 
moned, returned,  and  empannelled,"  until  a  certain  time,  ^*  notwithstanding  any 
irregularity  in  any  writ  of  venire  facias,  ov  in  the  drawing,  summoning,  returning,  and 
empanelling  of  said  grand  jurors,"  is  constitutional  as  to  indictments  found  by  said 
grand  jurors  after  its  passage.     Ih, 

12.  If  a  bad  plea  in  bar  in  a  criminal  proceeding,  which  presents  merely  a  question  of 
law,  is  submitted  to  a  jury,  and,  after  a  verdict  thereon  for  the  commonwealth,  over- 
ruled by  the  judge,  the  defendant  has  no  ground  of  exception  to  the  order  submitting 
the  question  to  the  jury,  or  to  the  rulings  at  the  trial  of  the  plea.     Ih, 

13.  Upon  the  trial  of  an  indictment  for  an  illegal  operation  upon  a  woman,  with  intent 
to  procure  a  miscarriage,  an  officer  was  permitted  to  testify  that  he  took  the  defendant, 
after  his  arrest,  into  the  presence  of  the  woman,  and  asked  her  if  the  defendant  per- 
formed an  operation  upon  her;  that  the  woman  said  he  did;  that  the  defendant  asked 
the  woman  if  she  had  been  operated  on  previously  by  any  other  person ;  that  the 
woman  said,  *^No,  she  came  there  to  be  operated  on  to  get  rid  of  a  child."  Held, 
that  the  evidence  was  admissible.     Ih, 

14.  Upon  the  trial  of  an  indictment  for  an  illegal  operation  upon  a  woman,  with  intent 
to  procure  a  miscarriage,  certain  surgical  instruments  and  a  speculum  chair,  found  in 
the  defendant's  house,  were  exhibited  to  the  jury.  There  was  evidence  that  the  chair 
had  been  used  in  performing  the  operation,  and  medical  experts  were  allowed  to  tes- 
tify that  the  surgical  instruments  were  adapted  to  producing  abortions,  although  none 
of  them  could  be  said  to  be  so  exactly  designed  for  such  use  as  not  to  be  appropriate 
also  for  use  in  lawful  acts  of  surgery.  Held,  the  defendant  had  no  ground  of  excep- 
tion to  the  admission  of  this  evidence.     Ih, 

15.  Medical  books  cannot  be  read  in  evidence  to  the  jury.     Ih, 

16.  No  exception  lies  to  the  refusal  of  the  jud^  presiding  at  the  trial  of  a  criminal  case, 
to  eive  instructions  as  to  matters  of  fact.     Ih, 

17.  No  exception  lies  to  a  refusal  to  instruct  the  jury  in  the  precise  words  requested,  if 
the  instruction  is  given  in  substance.     Ih, 

18.  Upon  the  trial  of  an  indictment  for  an  illegal  operation,  with  intent  to  procure  a 
miscarriage  of  a  woman  who  had  applied  to  the  defendant  for  that  purpose,  the  woman 
testified  as  a  witness,  and  the  defendant  requested  an  instruction  that,  though  she 
was  not  to  be  considered  as  an  accomplice,  the  jury  were  to  take  her  statements  ''  with 
great  circumspection  and  caution  and  discredit."     This  was  refused;  bat  the  judge 
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instructed  the  jury  that  the  fact  that  the  witness  was  iiuplicated  in  the  alle^ied  acts  of 
the  defendant  might  be  considered  as  affecting  her  credibility  and  the  weight  of  her 
testimony.     Held,  that  the  defendant  had  no  ground  of  exception,     lb, 

19.  An  indictment  under  the  Gen.  St^.  c.  165,  §  9,  alleged  that  A.  B.,  at  a  time  and 
place  named,  **  with  force  and  arms,  did  unlawfully  use  a  certain  instrument,  a  more 
particular  description  of  which  is  to  said  jurors  unknown,  by  then  and  there  forcing 
and  thrusting  said  instrument  into  the  body  and  womb  of  one  C.  D.,  being  then  and 
there  pregnant  with  child,  with  the  intent  of  him,  said  A.  B.,  thereby  then  and  there 
to  procure  the  miscarriage  of  the  said  C.  D.,"  and  concluded  in  the  usual  form.  Held, 
that  the  indictment  was  sufficient,     lb. 

20.  Where  an  application  is  made  for  a  discharge,  under  section  162  of  the  Criminal 
Code  (66  Ohio  L.  311),  at  any  term  of  the  court,  on  the  ground  that  the  defendant, 
who  had  given  bail  for  his  appearance,  was  not  brought  to  trial  before  the  end  of  the 
thiixl  term  after  the  indictment  was  found,  such  application  should  be  refused,  if  at 
such  term  the  state  is  ready  for  trial,  although  the  cause  cannot  be  tried  for  want  of 
time  at  such  term.     Erwin  v.  The  State,  357. 

21.  Where,  on  the  trial  of  a  criminal  cause,  a  juror  is  challenged  by  the  defendant  for 
cause,  and  the  challenge  is  improperly  refused;  but  such  juror  is  afterward  excused 
on  a  peremptory  challenge,  the  judgment  will  not  be  reversed  for  such  error,  if  an  ac- 
ceptable jury  be  empanelled  before  the  defendant  has  exhausted  his  right  to  peremp- 
tory challenges.     Mimms  v.  The  State,  16  Ohio  St.  221. 

22.  Intention  or  purpose  to  kill  may  be  present  in  the  crime  of  manslaughter,  where  the 
killing  is  without  malice  upon  a  sudden  quarrel,     lb, 

28.  Where  death  is  caused  by  the  use  of  a  deadly  weapon,  and  the  circumstances  of  the 
killing  are  detailed  to  the  jury,  some  of  which  tena  to  disprove  a  malicious  or  inten- 
tional killing,  it  is  misleading  to  charge  the  jury  **  that  in  this  case  the  law  raises  a 
presum})tion  of  malice  in  the  defendant,  and  an  intent  on  his  part  to  kill  the  de- 
ceased.*'    lb. 

A.  Where  a  person  in  the  lawful  pursuit  of  his  business,  and  without  blame,  is  violently 
assaulted  by  one  who  manifestly  and  maliciously  intends  and  endeavors  to  kill  him, 
the  person  so  ai<saulted,  without  retreating,  although  it  be  in  his  power  to  do  so  with- 
out increasing  his  danger,  may  kill  his  assailant  if  necessary  to  save  his  own  life  or 
prevent  enormous  bodily  harm.     lb. 

25.  In  a  criminal  case,  a  witness,  who  testifies  to  the  doing  of  the  act  charged  against 
the  defendant,  may  be  asked  who  the  person  was  who  did  it,  and  no  exception  lies  to 
the  admission  of  his  answer,  '^  That  man,''  pointing  to  the  defendant.  Commonioealtk 
V.  WhitTnan^  475. 

26.  On  an  indictment  for  larceny,  the  evidence  tended  to  prove  that  a  boy  was  sent  to 
the  office  of  A.  with  money  for  him ;  that  he  found  B.  m  the  office,  who,  on  being 
asked,  said  he  was  not  A.,  and  that  be  was  going  to  stay  until  A.  came  in;  and  that 
the  boy  handed  the  money  to  B.,  on  his  signing  a  receipt  therefor,  which  he  did  in  the 
name  of  A.  by  C. ,  signing  a  false  name  instead  of  his  own.  The  defendant  asked  tlie 
judge  to  rule  that  "  to  constitute  larceny,  there  must  be  an  appreciative  act  of  person- 
ation, and  that  if  B.  said  he  was  not  A.,  there  was  no  larceny."  The  judge  gave 
this  instruction,  with  the  addition,  **  unless  B.  held  out  some  inducement  to  tlie  boy 
to  lead  him  to  believe  that  he  had  the  right  to  sign  the  receipt  and  receive  the  money 
for  A."     Held,  that  the  defendant  had  no  gi*ouna  of  exception,     lb. 

27.  On  the  trial  of  an  indictment  for  larceny,  there  was  evidence  identifying  the  pris- 
oner as  the  person  who  had  committed  the  act  at  the  office  of  A.,  by  a  boy  who  was 
sent  to  that  office  with  a  receipt  for  A.  to  si^n.  On  the  receipt  was  written  "twenty 
minutes  past  two,"  denoting  the  time  when  the  boy  started  on  his  errand.  A  witness 
for  the  government  who  had  an  office  in  the  same  building  as  A.,  testified  that  at 
about  thurteen  minutes  to  two  o'clock  he  passed  the  door  of  A.'s  office  and  saw  the 
prisoner  there  alone.  Held,  that  the  defendant  had  no  ground  of  exception  to  the 
admission  of  this  evidence;  and  that  the  government,  by  putting  the  receipt  into  the 
case,  was  not  bound  to  concede  that  the  interview  between  the  prisoner  and  the  boy 
was  after  twenty-two  minutes  past  two  o'clock,     lb.  . 

28.  At  the  trial  of  an  indictment  for  larceny,  it  appeared  that  a  boy  was  sent  to  an 
office  with  a  package,  and  that  a  man  in  tlie  office  took  the  package  and  signed  a 
receipt  for  it.  The  government  offered  in  evidence  a  receipt  for  a  watch,  admitted 
to  be  signed  by  the  defendant.  The  judee  instructed  the  jury  that  "  the  only  legit- 
imate use  of  the  watch  receipt  was  for  the  comparison  of  hands,  and  if  the  jury  be- 
lieved that  the  same  person  wrote  the  watch  receipt  and  the  name  attached  to  the 
receipt  which  the  boy  took,  it  was  evidence  tending  to  show  that  the  man  who  was  in 
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the  office,  of  whom  the  hoy  testified,  was  the  defendant.'*  Held,  that  the  defendant 
had  no  ground  of  exception.  lb. 
29.  At  the  trial  of  an  inoictment  for  larceny,  alleging  the  property  stolen  to  be  in  *'  the 
District  Telegraph  Company,  a  corporation  duly  established  by  law,"  it  appeared  that 
the  District  Telegraph  Company,  a  corporation  organized  under  the  general  law  of 
New  York  for  the  incorporation  of  telegraph  companies,  received  a  pacKage  of  money 
to  deliver,  and  sent  a  boy  to  make  the  delivery.  The  government  pat  in  evidence  a 
copy  of  the  Statutes  of  New  York,  containing  this  general  law,  and  also  an  attested 
copy  of  the  articles  of  association,  under  which  the  company  was  organized,  from  the 
office  of  the  secretary  of  state  of  New  York,  where  the  law  required  the  original  to 
be  deposited.  It  appeared  that  the  company  had  undertaken  to  do  business  in  the 
city  of  Boston  under  its  New  York  organization,  by  delivering  messages,  and  that 
this  boy  was  one  of  its  messengers.  The  judge  instructed  the  jury  ^*  that  the  court 
was  not  bound  to  say  whether  the  company  had  or  had  not  authority  to  do  business 
under  its  New  York  charter  in  the  city  of  Boston;  but  that  if  the  jury  found  that  it 
was  incorporated  under  the  law  of  New  York  as  the  District  Telegraph  Company,  and 
attempted  to  do  business  here  under  its  organization,  and  received  this  money  and  un- 
dertook to  deliver  it  through  this  boy,  as  its  agent,  then  it  might  be  considered  as 
having  especial  ownership  in  this  property,  which  would  be  sufficient  under  this  in- 
dictment.'' Held,  that  the  evidence  was  rightly  admitted,  and  that  the  defendant 
had  no  ground  of  exception  to  this  instruction.    /6. 

DEED. 

1.  To  constitute  a  delivery  of  a  deed,  the  grantor  must,  by  act,  or  word,  or  both,  part 
with  all  right  of  possession  and  dominion  over  the  instrument,  with  the  intent  that  it 
shall  take  effect  as  his  deed,  and  pass  to  his  grantee.     Brown  v.  Broum^  442. 

2.  The  commitment  of  a  deed  to  a  third  person,  with  the  reservation  of  the  right  on  the 
part  of  the  grantor  to  withdraw  it  at  any  time  before  his  death,  and  in  case  it  was  not 
80  withdrawn,  to  be  retained  until  the  death  of  the  grantor,  and  then  to  be  delivered 
to  the  grantee,  is  no  legal  delivery,  and  will  pass  no  title  to  the  grantee,     lb. 

3.  Deed  of  trust  defined,  &c.    Bank  of  Commerce  v.  Lanahan,  543. 

ESTOPPEL. 
See  Bills  and  Notes,  7;  Judgment,  2,  3,  4,  6,  7. 

EVIDENCE. 

1.  In  an  action  for  injuries  involving  the  loss  of  an  arm,  plaintiff  may  introduce  evi- 
dence to  show  what  must  be  the  effect  of  his  injuries  in  disqualifying  him  from  pur- 
suits requiring  two  hands.     Norfolk  {f  Petersburg  R.  R.  Co.  v.  Ormsby,  117. 

2.  In  an  action  brought  by  a  mortgagee  against  one  who  has  injured  the  mortgaged 
property  by  a  removal  of  fixtures,  evidence  that  the  mort.gagee,  after  the  alleged  in- 
jury and  before  the  action  was  brought,  under  the  power  in  his  mortgage  sold  the 
mortgaged  premises  for  more  than  enough  to  pay  his  debt  and  all  prior  incumbrances, 
is  admissible  in  mitigation  of  damages.     King  v.  Bangs,  287. 

3.  Where  a  person  to  whom  a  letter  was  addressed  has  been  dead  for  several  years, 
leaving  no  personal  representative  of  whom  inquiry  could  be  made  concerning  it,  and 
the  letter  is  not  shown  to  have  been  of  such  importance  as  to  require  its  preservation, 
it  may  well  be  presumed  that  the  letter  has  been  lost  or  destroyed,  and  secondary 
evidence  of  the  address  written  on  it  may  be  admitted.    Jones  v.  Jones^  489. 

4.  In  a  trial  involving  the  question,  whether  a  particular  person  was  the  legitimate  child 
of  his  alleged  parents,  evidence  of  his  personal  resemblance  to  his  alleged  father  is 
not  admissible.    lb. 

5.  To  render  admissible  the  deposition  of  a  deceased  witness  taken  in  an  equity  cause, 
it  is  incumbent  upon  the  party  offering  the  deposition  to  prove  the  bill  and  answer  in 
the  cause.     lb. 

6.  The  offer  of  the  deposition  should  be  accompanied  with  a  proffer  to  show  that  it  was 
the  deposition  of  a  deceased  witness  taken  under  oath,  in  a  judicial  proceeding,  in- 
volving substantially  the  same  Question  or  matter  in  dispute  as  that  on  trial,  to  which 
the  plaintiff  and  defendant  in  the  suit  on  trial  were  parties,  and  that  the  party  against 
whom  it  is  sought  to  be  used  had  the  right  and  opportunity  to  cross-examine  the  wit- 
ness,   lb, 
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7.  It  is  improper  to  offer  all  the  original  papers  in  the  former  cause  without  disclosing  of 
what  the  papers  consisted.     lb, 

8.  Not  all  the  proceedings  in  an  equity  cause  can  he  offered  in  order  to  let  in  the  depo- 
sition of  a  deceased  witness^  hut  only  such  parts  of  the  proof  as  show  the  nature  of 
the  cause,  and  the  parties  to  the  controversy ;  and  they  are  not  to  he  received  as  evi- 
dence for  the  jury,  hut  for  the  court  only,  to  enahie  it  to  determine  whether  the  depo- 
sition is  evidence  proper  to  be  allowed  to  go  to  the  jury.     lb. 

9.  In  order  to  prove  the  existence  of  a  record  which  does  not  belong  to  the  same  court, 
the  proof  must  be  by  transcript  under  seal,  and  not  by  the  original  papers.     Jb. 

10.  The  entire  case,  or  the  consideration  of  any  particular  question  involved  in  it, 
should  not  be  taken  from  the  jury  upon  a  prayer  that  there  is  no  sufficient  evidence 
to  justify  the  finding  for  the  adverse  party,  if  there  be  any  evidence  from  which  a 
rational  conclusion  may  be  drawn  as  opposed  to  the  theory  of  such  prayer,     fb. 

11.  Before  such  a  prayer  can  be  granted,  the  court  must  assume  the  truth  of  all  the  evi- 
dence before  the  jury  tending  to  sustain  the  claim  or  defence,  as  the  case  may  ho,  and 
of  all  inferences  of  fact  fairly  deducible  from  it,  as  on  demurrer  to  evidence;  and  this 
though  such  evidence  be  contradicted  in  every  particular  by  the  opposing  evidence  in 
the  cause.     Jb. 

1 2.  But  where  the  evidence  is  of  such  an  inconclusive  nature  that  no  rational  conclusion 
can  be  fairly  drawn  from  it  in  support  of  the  claim  or  defence  sought  to  be  maintained 
by  it,  it  is  the  imperative  duty  of  the  court  to  instruct  the  jury  that  such  evidence  is 
not  sufficient  to  be  considered  by  them.     lb, 

13.  Que.'^tions  as  to  whether  verdicts  have  been  rendered  against  the  decided  weight  of 
evidence,  or  in  disregard  of  the  rules  of  evidence,  or  from  passion  or  prejudice,  can 
only  be  dealt  with  by  the  court  in  which  the  trial  takes  place,  upon  motion  for  a  new 
trial.     lb, 

14.  On  questions  of  marriage,  births,  deaths,  &c.,  entries  in  a  family  Bible  or  Testa- 
ment are  admissible,  even  without  proof  that  they  have  been  made  by  a  relative,  pro- 
vided the  book  is  produced  from  the  proper  custody.  Proof  of  the  handwriting  or 
authorship  of  the  entries  is  not  retjuired,  when  the  book  is  shown  to  have  been  the 
family  Bible  or  Testament.     Jb, 

See  Contract,  5;  Judgment,  6. 

EXTRADITION. 

In  the  absence  of  positive  stipulation  by  treaty  there  can  be  no  extradition.  A  man 
cannot  be  extradited  for  one  crime  and  tried  for  anothei*  and  different  crime.  SlcUe 
v.  Haices,  524. 

HOMESTEAD. 

On  a  writ  of  entry  to  foreclose  a  mortgage  of  a  parcel  of  land  which  contains  a  release 
of  all  homestead  rights,  it  is  no  defence  that  the  tenant  had  acquired  a  homestead 
right  before  the  mortgage  deed,  and  that  the  estate  is  sufficient  to  satisfy  the  mort- 
gage, without  having  recourse  to  the  homestead.     Searle  v.  Chapman,  886. 

HUSBAND  AND  WIFE. 

1.  A  husband  and  wife  are  jointly  liable  for  a  tort  done  by  her  in  his  absence,  but 
under  his  direction  and  instigation.     Handy  v.  Foley ^  532. 

2.  Evidence  of  acts  done  by  a  husband  in  the  presence  of  his  wife,  similar  to  those 
done  by  her  in  his  absence,  in  execution  of  the  same  purpose,  is  admissible  to  show 
that  the  wife  acted  under  his  direction  and  instigation.     lb. 

INSURANCE. 

1.  A  policy  of  life  insurance  which  stipulates  for  the  payment  of  an  annual  premium  by 
the  assured,  with  a  condition  to  be  void  on  non-payment,  is  not  an  insurance  from 
year  to  year  like  a  common  fire  policy ;  but  the  premiums  constitute  an  annuity,  the 
whole  of  which  is  tlie  consideration  for  tlie  entire  assurance  for  life  ;  and  the  con- 
dition is  a  condition  subsecjuent,  making  void  the  policy  by  its  non-performance.  But 
the  time  of  payment  in  such  policies  is  material,  and  of  tlie  essence  of  the  contract ; 
and  failure  to  pay  involves  an  absolute  forfeiture,  which  cannot  be  relieved  against  in 
equity.     New  York  Life  Ins,  Co.  v.  Statham,  6. 

2.  If  failure  to  pay  the  annual  premium  be  caused  by  the  intervention  of  war  between 
the  territories  in  which  the  insurance  company  and  the  assured  respectively  reside, 
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which  makes  it  unlawful  for  them  to  hold  intercourse ,  the  policy  is  nevertheless  for- 
feited if  the  company  insist  on  the  condition  ;  but  in  such  case  the  assured  is  entitled 
to  the  equitable  value  of  the  policy  arising  from  the  premiums  actually  paid.  This 
equitable  value  is  the  difference  between  the  cost  of  a  new  policy  and  the  present 
value  of  the  premiums  yet  to  be  paid  on  the  forfeited  policy  when  the  forfeiture  oc- 
curred, and  may  be  recovered  in  an  action  at  law  or  suit  in  equity.     lb. 

3.  The  doctrine  of  revival  of  contracts,  suspended  during  the  war,  is  one  based  on  con- 
siderations of  equity  and  justice,  and  cannot  be  invoked  to  revive  a  contract  which  it 
would  be  uniust  or  inequitable  to  revive,  —  as  where  time  is  of  the  essence  of  the 
contract,  or  the  parties  cannot  be  made  equal.  The  average  rate  of  mortality  is  the 
fundamental  basis  of  life  assurance,  and  as  this  is  subverted  by  giving  to  the  assured 
the  option  to  revive  their  policies  or  not  after  they  have  been  suspended  by  a  war 
(since  none  but  the  sick  and  dying  would  apply),  it  would  be  unjust  to  compel  a 
revival  against  the  company.     76. 

4.  A  life  policy  is  a  chose  in  action.  The  sale  and  assignment  of  such  a  policy,  out- 
standing and  valid,  and  containing  no  prohibition  of  such  alienation,  is  good  in  Rhode 
Island,  though  made  to  one  who  has  no  interest  in  the  life  insured,  provided  such  sale 
and  assignment  is  a  bond  fide  business  transaction,  and  not  a  device  to  evade  the  law. 
Query.  Whether  in  Rhode  Island  a  person  can  legally  take  out  an  original  policy  on 
a  life  in  which  he  has  no  interest  V     Clark  v.  Allen,  316. 

5.  The  policy  insured  separate  sums  on  building,  fixtures,  and  stock,  and  provided  that 
fraud  on  the  part  of  the  insured  should  cause  a  forfeiture  of  all  claim  under  the 
policy.  Held^  that  a  fraud  proved  in  the  claim  in  res})ect  of  one  of  the  subjects  of  in- 
surance avoided  the  policy  as  to  all,  and  that  the  policy,  would  be  avoided  by  fraud  on 
the  part  of  the  insured  in  making  the  contract,  without  any  express  provision  to  that 
effect.     Moore  v.  Virginia  Fire  §'  Marine  Ins.  Co.   369. 

6.  A  foreign  insurance  corporation  which  has  complied  with  the  laws  of  Virginia  is 
domiciled  there,  and  is  not  a  citizen  of  another  state  in  matters  of  controversy  with 
citizens  of  Virginia.  It  must  sue  and  be  sued  in  the  state  courts,  and  does  not  come 
within  tlie  act  of  Congress  relating  to  the  removal  of  causes.  Continental  Ins.  Co.  v. 
Kasey,  310. 

See  Admiralty,  8. 

JUDGMENT. 

1.  The  record  of  a  judgment  rendered  in  another  state  may  be  contradicted,  as  to  the 
facts  necessary  to  give  the  court  jurisdiction  ;  and  if  it  be  shown  that  such  facts  did 
not  exist,  the  record  will  be  a  nullity,  notwithstandinnr  it  may  recite  that  they  did 
exist.  Such  want  of  jurisdiction  may  be  shown  either  as  to  the  subject  matter,  the 
person,  or  in  proceedings  in  rem  as  to  the  thin^.  The  circuit  courts  of  that  usurped 
government  were  a  constituent  part  thereof.  Their  judicial  proceedings,  within 
their  military  lines  and  during  the  war,  are  not  such  as  are,  under  art.  4,  sec.  1,  of  the 
Constitution  of  the  United  States  and  the  act  of  Congress,  entitled  to  full  faith  and 
credit.     Penny  wit  v.  Foote,  97. 

2.  The  difference  between  the  effect  of  a  judgment  as  a  bar  or  estoppel  against  the 
prosecution  of  a  second  action  upon  the  same  claim  or  demand,  and  its  effect  as  an 
estoppel  in  another  action  between  the  same  parties  upon  a  different  claim  or  cause  of 
action,  stated.  In  the  former  case  the  judgment,  if  rendered  upon  the  merits,  con- 
stitutes an  absolute  bai*  to  a  subsequent  action.  It  is  a  finality  as  to  the  claim  or  de- 
mand in  controversy,  concluding  parties  and  those  in  privity  with  them,  not  only 
as  to  every  matter  which  was  offered  and  received  to  sustain  or  defeat  the  claim  or 
demand,  but  as  to  any  other  admissible  matter  which  might  have  been  offered  for 
that  purpose.  But  where  the  second  action  between  the  same  parties  is  upon  a  diff- 
erent claim  or  demand,  the  judgment  in  the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  or  points  controverted,  upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.     Cromwell  v.  County  of  Sac ,  242. 

8.  In  an  action  against  a  county  in  Iowa  upon  certain  interest  coupons  originally  at- 
tached to  bonds  issued  by  the  county  for  the  erection  of  a  court-house,  it  was  found 
and  determined  that  the  bonds  were  void  as  against  the  county  in  the  hands  of  parties 
who  did  not  acquire  them  before  maturity  for  value  ;  and,  inasmuch  as  the  plaintiff 
in  that  action  had  not  proved  that  he  had  given  such  value,  it  was  adjudged  that  he 
was  not  entitled  to  recover  :  Held,  that  the  judgment  did  not  estop  the  plaintiff  hold- 
ing other  bonds  of  the  same  series,  and  other  coupons  attached  to  the  same  bonds  as 
the  coupons  in  the  original  action,  from  showing  in  a  second  action  against  the  country 
that  he  acquired  such  other  bonds  and  coupons  for  value  before  maturity,     lb. 
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4.  The  finding  in  one  action  that  the  plaintiff  therein  is  the  holder  and  owner  of  certain 
coupons  in  suit,  does  not  estop  the  defendant  from  showing,  in  another  action,  that 
such  plaintiff  prosecuted  the  first  action  for  the  use  and  henefit  of  the  plaintiff  in  the 
second  action.  The  finding  only  establishes  the  fact  that  snch  plaintiff  held  the  legal 
title  to  the  coupons,  which  was  sufficient  for  the  purpose  of  the  action,  and  was  not 
inconsistent  with  an  equitable  and  beneficial  interest  in  another.     lb. 

5.  A  judgment  of  a  court  of  competent  jurisdiction,  upon  a  question  directly  invoWed 
in  one  suit,  is  conclusive  as  to  that  question  in  another  suit  between  the  same  parties; 
but  to  this  operation  of  the  judgment  it  must  appear,  either  upon  the  face  of  the  rec- 
oitl,  or  be  shown  by  extrinsic  evidence,  that  the  precise  question  was  raised  and  de- 
termined in  the  former  suit.  If  there  be  any  uncertainty  on  this  head  in  the  record, 
the  whole  subject  matter  of  the  action  will  be  at  large  and  open  to  a  new  contention, 
unless  this  uncertainty  be  removed  by  extrinsic  evidence  showing  the  precise  point 
involved  and  determined.  To  apply  the  judgment,  and  give  effect  to  the  adjudication 
actually  made,  when  the  record  leaves  the  matter  in  doubt,  such  evidence  is  admis- 
sible.    Russell  V.  Place,  825. 

6.  In  an  action  at  law  for  damages  for  the  infringement  of  a  patent  for  an  alleged  new 
and  useful  improvement  in  the  preparation  of  leather,  which  patent  contained  two 
claims  :  one  for  the  use  of  fat  liquor  generally  in  the  treatment  of  leather ;  and  the 
other  for  a  process  of  treating  bark-tanned  lamb  or  sheepskin,  by  means  of  a  com- 
pound composed  and  applied  in  a  particular  manner;  the  declaration  alleged,  as  the 
infringement  complained  of,  that  the  defendants  had  made  and  used  the  invention, 
and  caused  others  to  make  and  use  it,  without  averring  whether  such  infringement 
consisted  in  the  simple  use  of  fat  liquor  in  the  treatment  of  leather  or  in  the  use  of 
the  process  specified  :  Held,  that  the  judgment  recovered  in  the  action  does  not  estop 
the  defendant  in  a  suit  in  equity  by  the  same  plaintiff,  for  an  injunction  and  an  ac- 
counting for  gains  and  profits,  from  contesting  the  validity  of  the  patent,  it  not  ap- 
pearing by  the  record,  and  not  being  shown  by  extrinsic  evidence,  upon  which  claim 
the  recovery  was  had ;  the  validity  of  the  patent  was  not  necessarily  involved,  ex- 
cept with  respect  to  the  claim  which  was  the  basis  of  the  recovery  :  a  patent  may  be 
valid  as  to  a  single  claim  and  invalid  as  to  the  others.     lb. 

7.  If  upon  the  face  of  a  record  anything  is  left  to  conjecture  as  to  what  was  necessarily 
involved  and  decided,  there  is  no  estoppel  in  it  when  pleaded,  and  nothing  conclu- 
sive in  it  when  offered  as  evidence.    lb. 

See  Bills  and  Notes,  8. 

8.  The  state  government,  as  organized  and  existing,  in  all  its  departments  in  Alabama, 
during  the  late  war,  was  its  rightful  de  jure  government.  Judgments  and  proceedings 
of  its  courts,  which  during  that  time  formed  a  portion  of  that  government,  not  violap 
tive  of  the  Constitution  and  laws  of  the  Unitea  States,  or  infringing  upon  the  state 
Constitution,  are  valid  and  binding.    Parks,  Brewer  Sf  Co.  v.  Coffey,  204. 

9.  A  sale  of  land  under  a  pluries  execution,  issued  since  the  war  on  a  judgment  rendered 
during  the  war,  is  valid,  and  will  pass  the  title  of  the  defendant  in  execution;  and  he 
not  questioning  the  validity  of  the  process,  a  third  person  cannot  collaterally  attack  a 
sale  under  the  execution ,  on  the  ground  that  scire  facias  was  necessary  to  authorize 
execution.    lb. 

10.  When  an  alias  fi.  fa.  issues,  followed  up,  without  the  lapse  of  a  term,  by  a  pluries 
execution  under  which  a  sale  is  made,  the  purchaser's  title  is  superior  to  the  lien  of  a 
creditor  who  attached  tibe  land  in  the  interval  elapsing  between  the  issue  of  the  diax 
fi.fa.  and  sale  under  the  pluries  execution.     lb. 

11.  While  it  is  well  settled  that  the  judgment  of  a  court  of  general  jurisdiction  cannot 
be  impeached  collaterally,  if  it  appears  in  a  collateral  proceeding  that  there  was  no 
citation  or  summons,  when  there  should  have  been,  the  judgment  will  be  held  to  be 
void.  Plaintiff,  whose  wife  was  insane  and  confined  in  an  asylum  out  of  the  state, 
procured  a  decree  of  divorce,  without  summons  or  citation,  in  pursuance  of  the  letter 
of  certain  statutes  which  provideil  that  jurisdiction. could  be  obtained  by  publication. 
Held,  that  it  was  competent  to  show  in  a  collateral  proceeding  that  the  decree  of 
divorce  was  obtained  without  the  wife  being  legally  cited  to  answer,  and   that  upon 

?roof  of  the  fact  the  decree  would  be  treated  as  null  and  void.     Newoomb*s  Heirs  v. 
iewcomb,  341. 

JURISDICTION. 

1.  Neither  the  constitutional  provision,  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of  every  other  state,  nor  the 
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act  of  Congress  passed  in  pursuance  thereof,  prevents  an  inquiry  into  the  jurisdiction 
of  the  court  by  which  a  judgment  offered  in  evidence  was  rendered.  Penny  toil  v. 
Foole,  97. 
2.  The  laws  of  the  United  States  are  as  much  the  law  of  the  land  in  any  state  as  state 
laws  are;  and  although,  in  their  enforcement,  exclusiye  jurisdiction  may  be  given  to 
the  federal  courts,  yet  where  such  exclusive  jurisdiction  is  not  given,  or  necessarily 
implied,  the  state  courts,  having  competent  jurisdiction  in  other  respects,  may  be  re- 
sorted to.  In  such  cases,  the  state  courts  do  not  exercise  a  new  jurisdiction  conferred 
upon  them,  but  their  ordinary  jurisdiction  derived  from  their  constitution  under  the 
state  law.     Claflin  v.  Houseman^  51. 

See  Bankuuptcy,  8. 

LIMITATIONS.  * 

Held  J  That  the  following  :  **  I  have  received  a  letter  from  you  some  time  ago,  asking  of 
me  what  I  intend  doing  with  balance  of  a  note  I  owe  you;  "  and  after  speaking  of  an 
arrangement  to  pay  another  creditor,  *^  and  after  he  is  paid  I  will  pay  you  all  I  owe 
you,  and  if  I  can  do  anything  for  you  before  that  time  I  will  do  so.  xou  need  not 
trouble  yourself  about  me  that  I  will  not  pay  you,  for  I  expect  to  pay  all  I  owe,"  did 
not  constitute  a  new  promise.    Miller  v.  Baschore^  286. 

MARRIAGE. 

1.  In  a  case  involving  the  question  of  marriage,  where  there  is  no  impediment  to  mar- 
riage, and  the  connection  between  the  parties  was  illicit  in  its  commencement,  it  will 
be  presumed  to  continue  to  be  of  the  same  character;  and  in  order  to  overcome  that 
presumption  it  will  be  necessary  to  adduce  other  evidence  than  that  of  the  cohabitation 
of  the  parties  to  establish  their  marriage.     Jones  v.  Jones,  489. 

2.  If,  after  the  birth  of  a  person  claiming  to  be  the  legimate  child  of  his  parents,  though 
born  as  a  bastard,  there  be  no  cohabitation  of  his  father  and  mother,  the  latter  assum- 
ing the  name  of  the  former,  and  the  parties  treat  each  other  as  man  and  wife,  and 
treat  the  claimant  as  their  child,  and  they  are  treated  as,  and  reputed  to  be,  man  and 
wife  by  their  friends  and  acquaintances,  these  are  facts  proper  to  be  submitted  to  the 
jury,  from  which  marriage  may  be  inferred,  notwithstanding  the  original  illicit  connec- 
tion between  the  parties.     Ih. 

3.  The  presumption  of  marriage  will  not  arise  from  the  cohabitation  of  a  man  with  a 
woman,  if  during  her  Hfe  and  without  any  proof  of  a  divorce,  he  marries  another 
woman.     lb, 

4.  Under  the  law  of  this  state  (Maryland)  the  marriage  of  a  slave  without  the  consent 
of  the  master  was  not  actually  void.     lb. 

5.  The  Act  of  1777,  ch.  12,  prohibited  ministers  of  the  gospel  from  pu})lishing  the  banns, 
or  celebrating  matrimony  between  servants,  or  a  servant  and  a  free  person,  without 
the  consent  of  the  master.  Held,  that  this  act  did  not  render  the  prohibited  marriage 
void.     lb, 

MASTER  AND  SERVANT. 

The  relation  between  the  owner  or  master  and  pilot,  as  that  of  master  and  employee, 
is  not  changed  by  the  fact  that  the  selection  of  the  pilot  is  limited  to  those  who  have 
been  found  by  examination  to  possess  the  requisite  knowledge  and  skill,  and  have  been 
licensed  by  the  government  inspectors.     Sherlock  v.  Ailing,  38. 

MORTGAGE. 

Although  a  mortgage  of  personal  property  to  be  subsequently  acquired  is  in  itself  inef- 
fectual to  vest  in  the  mortgagee  a  legal  title  to  the  property,  yet  if  after  acquisition  by 
the  mortgagor  the  mortgagee  by  delivery  from,  or  by  consent  of,  the  mortgagor,  takes 
possession  of  the  property  under  the  mortgage  conveyance,  the  title  to  the  property 
Doth  in  law  and  equity  vests  in  the  mortgagee  without  further  conveyance  or  bill  of 
sale.     Cook  v.  Corthell,  301. 

See  Admiralty,  3,  4,  5,  6;  Homrstead. 

MUNICIPAL  BONDS. 

1 .  Where  an  act  of  the  legislature  authorized  a  city  to  issue  its  bonds  in  aid  of  a  rail- 
road company,  and  ratified  a  contract  by  which  the  city,  having  issued  its  said  bonds, 
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agreed  to  appropriate  sufficient  moneys  from  its  treasury  to  pay  the  accruing  interest 
thereon,  the  city  was  thereby  authprized  to  levy  a  tax  to  pay  said  interest,  and  sach 
authority  carried  witli  it  the  duty  to  make  the  levy.  Sibley  v.  The  Ciiy  of  Mobile, 
226. 

2.  But  when  at  the  time  of  the  issue  of  the  bonds  the  Constitution  of  the  state  limited 
the  taxing  power  of  the  city  to  a  certain  per  centum  upon  its  taxable  property,  the  city 
could  not  exceed  that  limit ;  but  having  hrst  levied  a  tax  sufficient  to  pay  its  current 
expenses,  it  was  bound  by  its  contract  to  exhaust,  if  necessary,  the  residue  of  its  tax- 
incr  power  in  order  to  pay  the  interest  on  said  bonds.     2b. 

3.  Where  such  a  constitutional  limit  to  the  taxing  power  existed,  it  was  not  competent 
for  the  legislature,  by  an  act  passed  after  the  isHue  of  said  bonds,  to  direct  that  the  en- 
tire taxing  power  of  the  city  should  be  exhausted  for  the  payment  of  the  holders  of 

•bonds  of  another  issue  who  had  no  specific  claim  upon  the  fund  raised  by  taxation,  or 
any  part  thereof.     Jb. 

4.  Where  the  taxing  power  of  the  city  was  limited  by  the  Constitution,  all  the  holders 
of  the  bonds  issued  by  the  city  were  entitled  to  share  pro  rata  in  the  general  fund 
raised  by  taxation,  which  remained  after  the  payment  of  the  current  expenses  of  the 
city.    lb. 

5.  A  city  with  a  limited  power  of  taxation  which,  by  neglect  to  levy  and  collect  taxes, 
has  permitted  the  interest  on  certain  of  its  bonds  to  fall  in  arrears,  cannot  defend 
against  an  application  for  the  writ  of  mandamus  to  compel  the  levy  of  a  tax  to  pay 
a  judgment  recovered  for  interest  due  on  bonds  of  a  later  issue,  by  alleging  that  a 
levy  to  pay  the  interest  in  arrears  on  the  older  issue  would  exhaust  its  taxing  power, 
when  at  the  same  time  it  expresses  no  purpose  to  levy  a  tax  for  that  object,     lb. 

6.  Actions  were  brought  upon  certain  bonds  issued  by  plaintiffs  in  error,  the  town  of  Ot- 
tawa and  Kendall  County.  Evidence  was  offered  in  the  court  below  that  the  statutes 
in  pursuance  of  which  the  bonds  had  been  issued,  had  not  been  passed  in  the  exact 
form  and  manner  prescribed  by  the  state  Constitution.  The  testimony  was  excluded, 
the  court  holding  that  the  facts  showed  that  the  holder  of  the  bonds  was  a  bond  fide 
purchaser  without  notice  of  any  objection  to  their  validity ;  that  the  first  instalment 
of  interest  had  been  paid  at  maturity  ;  that  the  law  bad  been  duly  published  among 
the  printed  statutes  of  the  state ;  and  that  the  defendant  was,  therefore,  estopped  from 
offering  any  evidence  that  the  law  was  not  passed  according  to  the  provisions  of  the 
Constitution.  Heldj  that  this  view  was  erroneous ;  that  there  can  be  no  estoppel  in  the 
way  of  ascertaining  the  existence  of  a  law  ;  and  that  as,  under  the  decisions  of  the 
state  court  of  last  resort,  the  evidence  was  admissible  to  prove  that  the  law  as  pub- 
lished was  not  a  law,  it  should  have  been  received.     Toum  of  Ottawa  v.  Perkins,  193. 

7.  Any  failure  to  comply  with  the  provisions  of  law  touching  the  issue  of  a  municipal 
bond  will  render  it  invalid.  And  this  rule  is  to  be  applied  to  detached  coupons  which 
refer  on  their  face  to  the  bonds.     McClure  v.  Township  of  Oxford,  241. 

See  Judgment,  2,  3,  4. 

MUNICIPAL  CORPORATION. 

1.  The  owner  of  a  wooden  building,  situated  in  a  city  which  has,  by  ordinance,  prohibited 
the  erection  or  placing  a  wooden  structure  over  ten  feet  high  within  certain  prescribed 
boundaries,  which  building  was  erected  within  said  limits  prior  to  the  passage  of  the 
ordinance,  may  lawfully  move  such  building  from  one  lot  to  another  within  the  pre- 
scribed boundaries.     City  of  Cleveland  v.  Lenze,  68. 

2.  The  owner  of  such  building  having,  by  the  consent  of  the  city,  moved  it  along  and 
upon  a  street  to  a  point  adjoining  his  lot,  located  within  the  fire  boundaries,  may  law- 
fully place  it  upon  such  lot,  and  the  city  could  not  lawfully  interfere  to  prevent  his 
doing  so.     lb. 

3.  Under  circumstances  that  place  the  city  in  the  wrong,  an  interference  on  her  part  so 
that  the  owner  is  prevented  from  placing  the  building  on  his  lot,  and  in  consequence, 
by  obstructing  the  street,  the  building  becomes  a  nuisance  and  is  torn  down,  ue  city 
is  liable  to  the  owner  for  damages.     Ih. 

i.  Where  the  building  was  lawfuUy  in  the  street,  and  the  owner  was  in  the  act  of  remov- 
ing it  from  the  street  upon  his  own  premises,  and  by  the  wrongful  interference  of  the 
city  with  the  rights  of  the. owner,  the  building  becomes  a  nuisance,  an  order  from  the 
police  court,  requiring  it  to  be  removed  or  torn  down,  will  not  exempt  the  city  from 
liability  for  damages.     lb. 

I.  An  agreement  between  the  owner  of  such  building  and  the  city  authority,  made  on 
the  consideration  that  the  city  will  permit  him  to  tear  down  his  own  builcUng,  or  that 
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the  city  may  tear  it  down  without  incurring  a  responsibility  in  damages,  is  wanting  in 
mutuality,  without  consideration,  and  void.     Ih. 

6.  The  owner  of  such  building  having  offered  to  make  it  conform  in  all  respects  to  the 
requirements  of  the  fire  ordinance  of  May  10,  1854,  had  the  right  to  do  so,  and  was 
entitled  to  a  reasonable  time  in  which  to  perform.     Ih. 

7.  The  statutes  of  Indiana  permit  municipal  corporations  to  make  donations  and  sub- 
scriptions to  the  capital  stock  of  railroad  corporations,  and  to  issue  bonds  accordingly. 
The  city  of  Attica  issued  certain  bonds  in  consideration  of  the  location  of  the  shops  of 
a  railroad  company  within  the  limits  of  the  city.  Held^  that  the  bonds  were  illegally 
issued.     Indiana  North  Sf  SotUh  Railroad  Co.  v.  CtVy  of  Attica,  877.  f 

NATIONAL  BANK. 

Whether  due  care  and  diliorence  have  been  exercised  by  a  bank  in  the  custody  of  bonds 
deposited  with  it  as  collateral  security  is  a  question  of  fact  exclusively  within  the 
province  of  the  jury  to  decide.     Third  Nationcd  Bank  of  Ballimore  v.  Boyd,  214. 

NEGLIGENCE. 

1.  The  terms  negligence  and  ordinary  care  are  correlative  terms.  Ordinary  care  depends 
on  the  circumstances  of  the  particular  case,  and  is  such  care  as  a  person  of  ordinary 

Srudence  under  the  circumstances  would  have  exercised.     Norfolk  ff  Petersburg  R. 
^  Co»  v.  Ormsbyj  117. 

2.  A  railroad  company  running  its  cars  through  a  populous  street  of  a  city,  on  which 
many  children  live,  must  omit  nothing  which  can  be  done  by  the  company  and  its 
agents  to  prevent  injury  to  children  on  the  street.     lb, 

3.  A  child  two  years  and  ten  months  old  cannot  be  capable  of  contributory  negligence, 
so  as  to  relieve  a  railroad  company  from  liability  for  its  own  negligence.     lb. 

4.  Negligence  of  the  parent  or  guardian  of  an  infant  child  injured  by  a  railroad  car  can- 
not constitute  contributory  negligence  on  the  part  of  the  child,  so  as  to  exonerate  the 
company.     lb, 

5.  Whether  it  is  due  and  proper  care  to  attempt  to  remove  a  person  from  a  street 
railroad  car,  while  the  same  is  in  motion,  is  a  question  of  fact  for  the  jury,  and  not  of 
law  for  the  court.     Healey  v.  The  City  Passenger  Railroad  Co.    249. 

6.  If  the  driver  of  such  car  has  authority  to  collect  fare,  and  to  put  a  person  ofif  for  its 
non-payment,  his  master  will  be  liable,  if  injury  results  from  excessive  force  and 
violence  in  so  doing,  or  if,  as  driver,  he  is  guilty  ot  carelessness  or  negligence  in  keep- 
ing the  car  in  motion,  by  reason  of  which  we  person  is  run  over  and  injured.     lb. 

7.  Where  the  evidence  of  the  plaintiff  tends  to  show  want  of  care  on  tJbe  part  of  the 
driver  of  a  street  car  in  keeping  the  car  in  motion,  while  he  is  putting  a  person  off  for 
non-payment  of  fare,  by  reason  of  which  the  person  is  run  over  by  the  car  and  in- 
jured, it  is  error,  in  such  case,  to  instruct  the  jury  that  the  liability  of  the  railroad 
company  depends  solely  on  the  question  whether  the  driver  acted  within  the  scope  of 
his  employment  in  attempting  to  collect  fare,  and  in  putting  the  person  off  for  refusal 
to  pay.     lb, 

8.  Where  the  injury  complained  of  results  from  want  of  care  in  the  driver  in  running  of 
the  car,  and  not  from  the  force  and  violence  used  in  ejecting  a  person  from  the  car, 
the  company  would  be  liable,  whether  the  driver  had  or  had  not  authority  to  collect 
fare.    lb. 

See  Common  Cabrieb,  S,  4;  Construction  of   Statutes;  Railroad,  1,  4,  5; 

Respondeat  Supebiob. 

PARTNERSHIP. 

1 .  One  of  the  members  of  an  insolvent  firm  cannot,  either  before  or  after  dissolution  of 
the  partnership,  make  a  valid  assignment  of  all  its  effects  for  the  benefit  of  creditors, 
against  the  will  of  a  copartner,  or  without  his  assent  when  he  is  present  or  accessible. 
Holland  v.  Drake,  479. 

2.  Where  an  assignment  is  so  made  against  the  will  of  the  non-executing  partner,  or 
when  he  is  present  and  not  assenting,  and  he  subsequently  ratifies  the  assignment,  the 
rati^cation  will  relate  back  to  the  time  of  executing  the  assignment,  and  give  it  effect 
from  that  date ;  but  not  so  as  to  defeat  the  rights  of  third  persons,  acquired  in  good 
faith  in  the  mean  time.     lb, 

8.  Where  in  such  a  case  an  attachment  had  been  levied  upon  the  property,  between  the 
date  of  the  assignment  and  its  ratification,  and  by  agreement  between  the  attaching 


668  INDEX. 

creditor,  the  assignee,  and  the  partner?,  the  property  was  delivered  by  the  sheriff  to 
the  assignee,  to  be  by  him  sold  in  place  of  the  sheriff,  and  the  proceeds  to  stand  in 
place  of  the  property,  and  be  applied  to  the  attaching  creditor's  judgment  when  ob- 
tained, if  the  court  should  hold  the  attachment  good;  in  an  action  by  the  attaching 
creditor  against  the  assignee  and  the  partners,  to  have  the  proceeds  of  the  property  m) 
applied:  Held^  that  the  defendants  were  estopped  from  setting  up  as  a  defence  that 
the  lien  of  the  attachment  was  lost  by  delivery  of  the  property  to  tlie  assignee  under 
said  agreement.     lb. 

4.  In  such  action  it  was  not  necessary  to  make  the  partnership  creditors  parties  defend- 
ant,    lb. 

6.  The  outgoing  members  of  a  firm  that  is  dissolved,  are  sureties  on  a  partnership  debt 
for  those  who  remain,  but  they  are  disdiarged  if  the  latter,  without  their  knowledge 
or  consent,  substitute  anew  debt  that  increases  their  liability.     Smith  v.  Sheldon^  93. 

PATENT. 

1.  The  formal  expression,  **  as  shown  and  described,''  is  not  to  be  taken  to  limit  a  claim 
to  the  exact  construction  shown  and  described.  Hence  where  the  claim  of  the  patent 
was  for  "  a  plug  of  tobacco  having  a  hard  label  pressed  into  one  of  its  facres  as  speci- 
fied," the  description  setting  forth  that  the  label  was  to  be  applied  underneath  the 
wrapper,  and  it  appeared  that  defendant  applied  his  label  outside  of  the  wrapper,  it 
was  held  that  the  claim  was  infringed  and  a  preliminary  injunction  was  granted. 
Lorillard  Sf  Co.  v.  McDowell,  163. 

2.  Mere  change  of  material  docs  not  constitute  invention.  But  where  the  result  of  the 
substitution  of  one  material  for  another  is  a  superior  product,  —  one  having  new  capa- 
bilities and  functions,  —  the  substitution  amounts  to  invention.  Hotchkiss  y.  Green- 
Tcood,  and  analogous  cases  expounded.     Smith  v.  Goodyear  Dental  Vulcanite  Co.  74. 

3.  To  show  want  of  novelty  in  an  invention  the  proofs  must  establish  a  prior  use  of  that 
which  is  in  substance  the  same  as  the  thing  patented.     lb. 

4.  Mere  amplification  of  an  original  specification  will  not  invalidate  a  reissue.     lb. 

5.  A  delay  of  nine  years  in  pressing  an  application  held  not  to  be  abandonment    lb. 

See  Judgment,  6. 

PLEADING  AND  PRACTICE. 

1.  In  a  suit  against  a  refiner  and  vendor  of  petroleum,  for  the  death  of  plaintiff's  hus- 
band, alleged  to  have  been  caused  by  the  explosion  of  the  oil,  the  allegation  and  evi- 
dence of  plaintiff  wore  that  the  oil  exploded  in  a  lamp  in  his  hand  whilst  he  was  walk- 
ing quietly ;  the  defendant's  allegation  and  evidence  were  that  the  death  was  caused 
by  his  -tripping  and  falling  with  the  lamp  in  his  hand.  In  charging,  the  court  said, 
**  Was  the  death  occasioned  by  the  explosion  at  the  time  and  in  the  manner  claimed 
by  the  plaintiff?  in  reojard  to  this  there  can  be  no  doubt  whatever. "  Held  to  be 
error;  whether  the  death  was  caused  by  the  explosion  as  alleged  by  the  plaintiff  was 
for  the  jury.     ElkinSy  Bly   j*  Co.  v.  McKean,  30. 

2.  The  declaration  averred  that  the  defendants  wilfully  sold  the  oil  for  lightin^purposes, 
**  knowing  that  it  was  highly  inflammable,  explosive,  and  unsafe,"  &c.  There  was 
evidence  that  the  oil  had  been  sold  by  defendants,  but  none  that  the  sale  was  with 
wilful  knowledge  of  its  dangerous  character.  Held  to  be  error  to  submit  the  case  to  the 
jury.     lb. 

3.  It  is  error  for  the  presiding  justice  to  permit  counsel,  in  addressing  the  jury,  against 
seasonable  interposition,  to  proceed  with  his  argument  upon  asserted  facts  not  in  evi- 
dence and  having  no  legitimate  pertinency  to  the  issue.  Rolfe  v.  Inhabitants  of  Rum- 
ford,  461. 

4.  In  a  proceeding  to  confiscate  property  of  a  person  charged  to  be  in  rebellion,  the 
directions  of  the  attorney  general  are,  that  the  method  of  seizure  of  the  property  shall 
be  conformed  as  nearly  as  may  be  to  the  state  law,  if  there  be  such.  When  therefore 
the  proceeding  is  to  confiscate  debts  due  from  a  municipal  corporation,  the  notice  to 
the  debtor  must  be  upon  the  mayor  or  other  oflicer  named  in  the  Virginia  statute;  and 
notice  given  to  the  auditor  of  the  corporation  is  of  no  effect,  and  the  judgment  based 
upon  such  notice  is  null  and  void.     Fairfax  v.  Cityof  Alexandria  j  612. 

5.  On  such  a  proceeding  against  F.,  the  counsel  of  F.  does  not  enter  an  appearance  for 
him  because  in  three  cases  against  the  same  party,  before  the  same  judge,  he  was  in- 
formed by  the  judge  from  the  bench,  that  it  was  the  rule  of  his  court  not  to  allow  an 
appearance  and  defence  by  rebels  and  traitors ;  and  in  these  cases  the  appearance  and 
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defence  were  stricken  from  the  cases;  and  this  a  short  tune  before  the  last  ca^e  was 
acted  on.  The  counsel  was  not  in  default  for  failing  to  enter  an  appearance  for  F. ; 
and  the  decree  of  confiscation  is  void  and  of  no  effect.    lb. 

PRINCIPAL  AND  SURETY. 

1.  The  right  of  contribution  among  co-sureties  is  not  founded  in  contract,  and  does  not 
depend  on  the  form  of  the  instrument  nor  the  position  of  the  names  of  the  obligors 
therein,  but  is  the  result  of  the  application  of  general  principles  of  equity,  and  de- 
pends on  the  actual  relation  they  sustain  to  the  instrument  and  to  each  other.  In  an 
action  for  contribution,  and  in  the  absence  of  any  contract  in  writing  fixing  such  rela- 
tion and  liability  between  accommodation  parties  to  a  note,  parol  evidence  is  admissi- 
ble to  show  the  real  nature  of  the  transaction.     Oldham  v.  Brooms  263. 

2.  As  between  accommodation  makers  of  a  promissory  note,  the  presumption  is  that 
they  are  co-sureties,  and  as  such  liable  to  each  other  to  contribute ;  but  tnis  presump- 
tion may  be  rebutted  by  parol  proof  showing  that  the  one  last  signing  did  so  as  the 
surety  for  tlie  prior  makers,  and  not  as  a  co-surety  with  the  prior  surety.     lb. 

3.  Where  a  joint  note  is  signed  by  the  principal  and  by  one  as  his  surety,  and  is  in- 
trusted by  the  surety  to  the  principal  without  limit  on  his  authority,  such  surety 
thereby  impliedly  authorizes  the  principal  to  obtain  such  additional  sureties  or  guar- 
antors as  may  be  required  to  make  the  paper  available  for  the  purposes  intended  by 
the  original  makers,  and  the  sureties  or  guarantors  so  obtained  may  stipulate  the 
terms  of  their  liability,  as  between  themselves  and  prior  parties.     Tb. 

4.  One  who  thus  ^igns  such  note,  at  the  request  of  the  principal  debtor,  to  enable  him  to 
use  it  as  intended,  without  the  knowledge  of  the  prior  surety,  and  without  any  agree- 
ment or  understanding  with  him  to  the  contrary,  may  stipulate  with  the  principal 
debtor  and  make  it  a  condition  of  his  signing  that  he  signs  as  surety  of  tne  prior 
parties,  and  not  as  co-surety  with  the  prior  surety.     lb, 

5.  Such  stipulation  need  not  be  in  writing,  and  parol  evidence  is  admissible  to  show  an 
express  contract  to  that  effect,  or  facts  and  circumstances  that  will  raise  an  implied 
contract     76. 

6.  Declarations  of  such  party,  made  to  the  principal  debtor  at  the  time  he  executes  and 
delivers  the  instrument,  as  to  the  terms  and  conditions  on  which  he  becomes  liable, 
are,  in  connection  with  other  testimon}^,  admissible  as  part  of  the  res  gesta,  tending 
to  show  an  agreement,  express  or  implied,  as  to  the  extent  of  such  liability.    lb, 

PUBLIC  USE. 

1.  The  franchises  and  property  of  one  railroad  may  be  taken  for  the  construction  of  an- 
other in  all  cases  where  the  property  of  an  individual  might  be,  upon  making  com- 
pensation therefor;  but  not  without.  Grand  Rapids,  Newaygo  if  Lake  Shore  R,  R, 
Co,  V.  Grand  Rapids  Sf  Indiana  R,  R,  Co,   158. 

2.  Property  taken  for  a  particular  public  use  does  not  thereby  become  public  for  all  pur- 
poses; it  may  revert  when  the  specific  public  easement  is  vacated,     tb, 

S.  The  term  **  public  use,"  as  employed  in  proceedings  for  the  taking  of  property  m 
invitum,  criticised  as  misleading,  and  limited  accordingly.     lb, 

RAILROAD. 

1.  A  railroad  company  is  not  liable  for  an  injury  to  a  person  resultinp:  from  its  failure  to 
exercise  ordinary  skill  and  care  in  the  erection  or  maintenance  of  its  station-house, 
where,  at  the  time  of  receiving  the  injury,  such  person  was  at  such  station-house  by 
mere  permission  and  sufferance,  and  not  for  the  purpose  of  transacting  any  business 
with  the  company  or  its  agents,  or  on  any  business  connected  with  the  operation  of 
the  road.     Pittsburg,  Ft.  Wayne  jr  Chicago  Railway  Co,  v.  Bingham,  468. 

2.  The  statute  requirintr  railroad  corporations  to  inclose  the  land  taken  for  their  road 
with  fences  is  a  police  regulation,  designed  to  secure  the  safety  of  the  public  travel 
and  transportation,  and  is  obligatory,  as  such,  upon  all  railroad  corporations,  whether 
chartered  before  or  after  its  passage.      Wilder  v.  Maine  Centred  Railroad  Co,   45. 

3.  A  parol  agreement  between  a  railroad  company  and  an  adjoining  owner,  for  the  re- 
moval and  discontinuance  of  a  fence  on  the  line  of  the  railroad,  does  not  run  with  the 
land,  and  cannot  therefore  bind  his  grantee.    Jb, 

4.  Where  a  horse  escaped  from  his  owner's  land  on  to  an  adjoining  railroad  and  was 
killed  by  the  railroad  company's  locomotive:  Held,  that  the  mere  fact  of  his  turning 
his  horse  upon  his  land  where  there  was  no  fence  between  it  and  the  railroad,  was  not 
proof  of  contributive  negligence.     lb. 
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5.  By  8t.  1874,  c.  55,  the  Old  Colony  Railroad  Company  was  authorized  to  purchase  the 
rights,  franchise,  and  property  of  the  Mlddleborou^h  and  Taunton  Railroad  Corpora- 
tion, and  the  latter  was  authorized  to  convey  to  the  former  its  franchises  and  prop- 
erty, rights,  easements,  privileges,  and  powers,  and  thereupon  the  former  corporation 
was  to  *'  be  subject  to  all  the  duties,  liabilities,  oblifj^ations,  and  restrictions  to  which 
said  last  named  corporation  may  be  subject."  Held,  that  the  Old  Colony  Railroad 
Company,  upon  the  completion  of  the  purchase  and  conveyance,  became  directly  liable 
in  an  action  of  tort  for  damage  occasioned  by  the  prior  neglect  of  the  Middleborouijh 
and  Taunton  Railroad  Corporation.  New  Bedford  Railroad  Co,  v.  Old  Colony  Rail- 
road Co,   129. 

6.  Damages  assessed  by  the  proper  board  for  land  taken  by  a  railroad  corporation  are  in 
full,  and  it  is  not  open  to  the  land-owner  to  prove  that  certain  other  causes  of  dam- 
a'j'e  were  not  consitlered.     Perley  v.  /?.,  C.  Sf  M,  R.  R.  Co.  464. 

7.  The  land-owner  is  not  to  be  prevented  from  the  reasonable  and  prudent  use  of  hi^ 
land  by  reason  of  the  improper  construction  of  the  railroad ;  and  if,  using  his  land  in 
a  reasonable  and  prudent  manner,  he  suffers  damage  from  such  improper  construction, 
he  may  recover  his  damages,  notwithstanding  such  use  of  his  land  was  subsequent  to 
the  construction  of  the  railroad.     lb. 

RECEIVER. 

A  court  of  equity  has  power  in  a  proper  case  to  allow  the  issuing  by  a  receiver  of  nego- 
tiable certificates  of  indebtedness  creating  a  first  lien  upon  the  property  in  his  hands. 
Meyer  v.  Johnston,  140. 

REMOVAL  OF  CAUSES. 

1.  The  Act  of  March  3,  1875,  concerning  the  removal  of  causes,  warrants  a  removal  in 
all  cases  where  there  are  real  parties  in  Interest  who  are  citizens  of  different  states 
upon  different  sides.  It  is  not  necessary  that  all  the  parties  on  one  side  and  all  the 
parties  on  the  other  be  citizens  of  different  states.     Girardey  v.  Moore,  387. 

2.  The  third  subdivision  of  section  639  of  the  Revised  Statutes  of  the  United  States  is 
not  repealed  by  the  Act  of  March  3,  1875.     Cooke  v.  Ford,  280. 

3.  The  words  **  final  hearing  or  trial/'  in  the  Act  of  Congress  of  1867,  prescribing  the 
conditions  touching  the  removal  of  causes,  recpiire  the  application  for  removal  to  be 
made  before  ^^  trial ^^  in  actions  at  law  and  before  ^*^ final  hearing''^  in  suits  in  equity. 
Such  application  will  not  be  allowed  after  the  applicant  has  elected  to  stand  a  trial  in 
the  state  court,  if  such  trial  is  not  final.     Contin^-utal  Ins.  Co.  v.  Kasey,  310. 

RESPONDEAT  SUPERIOR. 

1.  One  who  employs  a  firm  of  collecting  agents,  in  res|)onse  to  an  advertising  card,  in 
which  they  announce  that  they  will  treat  his  debtors  *'  with  delicacy,  so  as  not  lo 
offend  them,  or  with  such  severity  as  to  show  that  no  triflinjnr  is  intended,**  giving* no 
special  instructions,  authorizes  them  to  use  such  means  as  they  see  fit  to  adopt,  in  the 
prosecution  of  his  business  for  his  benefit,  and  is  responsible  therefor.  Caswell  v. 
Cross,  289. 

2.  Plaintiff  was  in  the  employ  of  a  contractor  engaged  by  defendants  to  make  excava- 
tions in  a  tunnel.  Trains  were  constantly  passing  the  spot,  which  was  on  a  curve  and 
dark.  No  one  was  stationed  to  give  an  alarm,  aithougn  precautions  had  been  previ- 
ously taken  to  protect  other  workmen  similarly  employed.  Plaintiff  was  struck  by  a 
train  and  injured.  Held,  that  defendants  were  not  liable.  Woodley  v.  Metropolitan 
Railway  Co.   452. 

SLANDER. 

'llie  words,  **  A.  B.  stole  windows  from  C.  D.'s  house,"  are  not  of  themselves,  in  their 
ordinary  and  popular  sense,  actionable,  as  imputing  either  a  charge  of  larceny  or  an 
act  of  malicious  nuschief  upon  real  estate.      Wing  v.  Wing^  240. 

STATUTE  OF  FRAUDS. 
See  Contract,  3,  4. 

SUNDAY. 

A  loan  of  money  made  on  the  Lord's  day  is  void.  Whether  the  promise  to  repay  be  io 
writing,  verbal,  or  implied,  it  cannot  be  enforced.     Meader  v.  White,  288. 
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TAXATION. 

It  IS  not  competent  to  provide  by  law  that  sewer  taxes  shall  be  assessed  upon  lots  and 
lands  benefited  according  to  theu*  Huperficial  area.  If  such  an  assessment  was  lawful 
there  would  be  gi'ound  ror  a  bill  in  equity  to  remove  a  cloud  upon  title.  Gliomas  v. 
Gain,  1. 

See  Municipal  Bonds,  I,  2,  3,  4,  5. 

TRADE-MARK. 

1.  The  numerical  symbol  ^,  printed  in  large,  bold,  red  characters,  in  a  certain  form  and 
style,  had  been  used  since  1873  by  the  complainant  as  one  of  his  trade-marks  on  the 
packages  and  boxes  of  certain  classes  of  cigarettes  manufactured  by  him,  and  was 
registered  in  the  United  States  Patent  Office  in  June,  1875.  This  symbol  was  origi- 
nally employed  to  indicate  the  idea  that  the  cigarettes  were  composed  of  two  kinds  of 
tobacco  in  the  proportion  of  half  and  half  ;  but  except  so  far  as  it  indicates  this  idea, 
which  it  does  not  really  express,  it  is  a  merely  arbitrary  device.  On  a  bill  brought  to 
enjoin  against  another's  use  of  this  symbol :  Held,  that  the  complainant  had  not  a 
right  to  the  exclusive  use  of  the  numerical  character  ^,  written  in  any  ordinary  man- 
ner; but  that  he  had  a  ri^ht  to  the  exclusive  use  of  it  in  the  particular  form,  size, 
color,  and  style  in  which  he  had  used  and  registered  it.     Kinney  v.  Allen  ^  Co.    2.58. 

2.  Plaintiff,  a  manufacturing  company,  had  long  applied  its  corporate  name,  **The 
Amoskeag  Manufacturing  Company,*'  to  numerous  kinds  of  cotton  goods,  which  were 
widely  known  as  **  Amoskeag  "  goods,  but  had.  never  made  **  prints."  Defendant 
used  the  word  **  Amoskeag  '*  on  prints  :  Held,  that  phiintiff  was  entitled  to  an  injunc- 
tion restraininfr  defendant  from  such  use  of  its  corporate  name.  Amoskeag  Manufact- 
uring Co,  V.  Garner,  176. 

TROVER. 

The  plaintiff  employed  one  M.  to  buy  a  horse  for  him.  M.  bought  the  horse,  paying 
for  it  with  the  plaintiff's  money  and  took  a  bill  of  sale  in  his  own  name.  After- 
wards he  informed  the  plaintiff  of  what  he  had  done,  and  showed  him  the  bill  of 
sale  ;  but  the  plaintiff  permitted  him  to  go  away  with  the  horse  and  bill  of  sale  still 
in  his  possession.  M.  thereupon  went  to  the  defendant,  who  had  no  knowledge  of  the 
agency,  showed  him  the  bill  of  sale,  sold  him  the  horse  for  cash,  and  absconded. 
Held,  that  the  plaintiff  could  not  recover  in  an  action  of  trover  for  the  horse.  Nixon 
V.  Brown,  187. 

USURY. 

1.  Where  a  commission  merchant  in  Baltimore  advanced  to  a  pork  packer  in  Peoria 
$100,000,  for  which  he  was  to  receive  interest  at  the  rate  of  ten  per  cent,  per  annum, 
and  a  fixed  commission  for  the  sale  of  the  product,  to  be  paid  whether  it  was  sold  by 
the  commission  merchant  or  not,  it  was  properly  left  to  the  jury  to  decide,  on  all  the 
facts,  whether  or  not  the  commissions  were  a  cover  for  usury,  or  were  an  honest  con- 
tract for  commission  business  in  connection  with  use  of  money.  The  express  agree- 
ment of  ten  per  cent,  is  not  usurious,  because  lawful  in  Illinois,  though  not  so  in 
Maryland.     Cockle  v.  Flack,  184. 

2.  The  Ux  loci  contractus  determines  the  nature,  validity,  and  construction  of  contracts; 
the  lex  fori  determines  the  remedies  for  their  enforcement.  In  order  to  render  a  con- 
tract void  for  usury,  it  must  be  tainted  with  that  offence  in  its  inception.  The  con- 
tracts and  mortgage  in  this  case,  not  being  usurious  in  their  origin,  did  not  become 
**  illegal  and  void  "  under  the  usury  law  of  New  Brunswick,  where  they  were  ex- 
ecuted, by  the  receipt  of  usurious  interest  thereon.     Lindsay  v.  Hill,  319. 

WILL. 

1.  The  burden  of  proof  is  on  a  party,  seeking  to  establish  a  lost  will  by  parol  evidence 
of  its  contents,  to  prove  the  contents  by  evidence  strong,  positive,  and  free  from 
doubt.     Netcell  v.  Homer,  88. 

2.  If  a  will,  once  known  to  exist,  is  not  found  at  the  death  of  the  testator,  it  is  presumed 
to  have  been  revoked,    lb, 

8.  On  an  appeal  from  a  decree  of  the  judge  of  probate  refusing  to  approve  and  allow  an 
instrument  alleged  to  h^  a  copy  oi  a  will,  the  original  being  alleged  to  be  lost,  sup- 
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pressed,  or  destroyed  since  the  death  of  the  testator,  issues  were  framed  for  the  jury, 
covering  these  questions.  Held^  that  an  issue  proposed  by  the  appellant,  and  which 
the  judge  who  tried  the  case  refused  to  submit  to  the  jury,  as  to  specific  parts  of  the 
alleged  will,  was  immaterial.    lb* 

4.  If  this  court  has  power,  on  a  probate  appeal,  to  revise  the  discretion  of  the  judge 
presiding  at  the  trial  of  issues  of  fact  before  a  jury,  in  refusing  to  grant  a  delay  in 
the  trial  on  account  of  the  absence  of  a  witness,  no  affidavit  of  the  testimony  ex- 
pected nor  any  statement  of  the  grounds  of  such  expectation  having  been  made,  it 
will  only  do  so  where  the  circumstances  connected  with  the  absence  of  the  witness,  and 
his  alleged  relation  to  the  case,  are  so  peculiar  as  to  require  that  the  ordinary  rule 
should  be  dispensed  with.     Ib» 

5.  To  establish  by  copy  a  will  alleged  to  have  been  destroyed  or  suppressed  by  parties 
having  an  adverse  interest  thereto,  evidence  of  a  conspiracy  by  such  parties  to  sujv 
press  the  will  is  immaterial,  unless  accompanied  with  evidence  sufficient  to  justify  a 
jury  in  finding  the  execution  and  contents  of  the  will,  and  its  loss  since  the  testator's 
death.   lb. 
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NOTES   OF   OPINIONS.   DECISIONS,   AND  ORDERS 

OF   THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Deckmber  Term,  1876. 

Monday^  November  13,  1876. 

No.  82.  James  A.  Lovejoy  et  a/.,  plaintiffs  in  error ^  v.  Carroll  C  Spofford  et  al  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Minnesota.  Mr.  Jus- 
tice Hunt  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit 
court,  ivith  costs,  and  remanding  the  cause,  with  directions  to  award  a  new  trial. 

In  this  case  it  is  held  that  to  discharge  a  member  of  a  firm  from  the  claim  of  one  who 
has  had  no  dealing  with  it  prior  to  its  dissolution,  but  who  knew  of  its  existence,  and 
who  were  its  members,  it  is  not  necessary  that  either  actual  notice  or  public  notice  in  a 
newspaper  be  shown,  but  only- that  the  notice  of  dissolution  was  so  generally  communi- 
cated to  the  business  men  of  the  vicinity  as  to  be  likely  to  come  to  the  knowledge  of  all, 
and  a  judgment,  based  on  a  refusal  to  charge  the  jury  that  if  such  notice  was  given  the 
jury  were  at  liberty  to  infer  knowledge,  is  reversed. 

No.  48.  Horace  B.  Clajlin,  plaintiff  in  error ,  v.  Julius  Houseman ^  assianee^  Sfc.  In  error 
to  the  Supreme  Court  of  the  State  of  New  York.  Mr.  Justice  Bradfley  delivered  the 
opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs. 

In  this  case  the  court  affirm  a  judgment  recovered  against  the  plaintiff  in  error  by  the 
assignee  in  bankruptcy  in  the  state  court  for  the  amount  of  a  judgment  obtained  by  him 
against  bankrupts  four  months  prior  to  the  commencement  of  proceedings  in  bankruptcy, 
holding  that  an  assignee  in  bankruptcy,  under  the  Act  of  1867,  as  it  st(X>d  before  the  re- 
vision, had  authority  to  bring  suit  in  the  state  courts  wherever  these  courts  are  invested 
with  appropriate  jurisdiction  suited  to  the  nature  of  the  case. 

No.  61.  The  United  States,  plaintiff  in  error,  v.  Bernard  Lariviere  et  al.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Minnesota.  Mr.  Justice  Davis  de- 
livered the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit  court,  and  re- 
manding the  cause  with  directions  to  overrule  the  demurrer  and  to  proceed  in  accord- 
ance with  law  and  justice. 

The  defendants  in  error  in  this  case  were  indicted  for  selling  liquor  in  the  Indian 
country.  As  it  appeared  that  the  territory  where  the  offence  was  committed  was  a  por- 
tion of  the  State  of  Minnesota,  the  court  below  sustained  a  demurrer  to  the  indictment, 
holding  that  the  effect  of  the  admission  of  Minnesota  into  the  Union  was  to  withdraw 
this  territory  from  the  Indian  country.  It  is  here  said  that  as  the  prohibition  was  ex- 
tended to  the  lands  when  ceded  by  the  Indians  to  the  United  States,  the  provisions  of 
the  treaty  still  apply  to  them.  The  fact  that  the  ceded  territory  is  within  the  limits  of 
Minnesota  is  a  mere  incident  and  not  the  foundation  of  the  prohibition.  The  act  of  Con- 
gress, imported  into  the  treaty,  applies  alike  to  all  Indian  trib^es  occupying  a  particular 
country,  whether  within  or  without  the  state  lines,  and,  as  it  is  based  exclusively  on  the 
federal  authority  over  the  subject  matter,  there  is  no  disturbance  of  the  principle  of 
VOIi.  IV.  1 
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state  equality.    The  power  to  make  treaties  with  the  Indian  tribes,  it  is  said,  is  coex- 
tensive with  the  power  to  make  treaties  with  foreign  nations. 

No.  53.  Michael  O'Hara  et  al.,  appellants^  v.  John  G»MacConnell  et  al,,  assignees.  Ap- 
peal from  the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania. Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  reversing  the  original  de- 
cree of  the  said  circuit  court,  with  costs,  and  remanding  the  cause  for  further  proceedings 
in  accordance  with  law  and  justice. 

In  this  case  the  court  reversed  the  decree  below,  holding  that  it  was  the  duty  of  the 
court,  when  the  bill  on  its  face  showed  that  the  party  whose  interest  was  the  principal 
one  to  be  affected  by  the  decree  was  bot^  a  minor  and  Kfemme  convert,  and  that  no  one 
appeared  for  her  in  any  manner  to  protect  her  interest,  to  have  appointed  a  guardian  ad 
litem  for  that  purpose.  If  neither  her  husband  nor  he  who  is  styled  her  guardian  in  the 
bill  appeared  to  defend  her  interest,  it  was  the  more  imperative  that  the  court  should 
have  appointed  some  one  to  do  so;  also,  that  if  Mrs.  O'Hara  had  been  under  no  disa- 
bilities, it  was  error  to  have  taken  the  bill  for  confessed,  for  want  of  appearance  on  the 
return  dsj  of  the  writ. 

No.  48.  SamuelJ,  Sherman^  plaintiff  in  error,  v.  D.  5.  D.  Buick.  In  error  to  the  Su- 
preme Court  of  the  State  of  California.  Mr.  Justice  Miller  delivered  the  opinion  of  the 
court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs,  and  remanding  the 
cause  with  instructions  to  order  a  new  trial,  in  conformity  with  the  opinion  of  this 
court. 

In  this  case  the  court  reversed  a  judgment  below  sustaining  the  claim  of  the  defendant 
to  land  in  California,  under  a  patent  from  the  state,  and  upholds  a  patent  from  the 
United  States  to  the  plaintiff  for  such  lands,  holding  that  the  state  patent  was  issued 
without  authority;  as  the  grant  from  the  United  States  to  the  state  provided  that  when 
the  grant  covered  lands  which  had  been  taken  up  by  private  parties  the  state  should 
select  other  lands  in  lieu  thereof,  and  finding  that  the  plaintifT  had  settled  upon  the  lands 
and  ever  since  remained  in  possession.  Mr.  Justice  Field  did  not  sit  in  this  cause,  and 
took  no  part  in  its  decision. 

No.  297.  Charles  Kerrison,  assignee,  Sfc,  appellant,  y.  A,  T,  Stewart  Sf  Co,  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  South  Carolina.  Mr. 
Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said 
circuit  court,  with  costs. 

In  this  cause  the  rule  is  announced  that  under  some  circumstances  a  trustee  may  rep- 
resent his  beneficiaries  in  all  things  relating  to  their  common  interest  in  the  trust  prop- 
erty. He  may  be  invested  with  such  powers  and  subjected  to  such  obligations  that  those 
for  whom  he  holds  will  be  bound  by  what  is  done  against  him,  as  well  as  by  what  is  done 
by  him.  The  difficulty  lies  in  ascertaining  whether  he  occupies  such  a  position,  not  in 
determining  its  effect  if  he  does.  If  he  has  been  made  such  a  representative,  it  is  well 
settled  that  his  beneficiaries  are  not  necessary  parties  to  a  suit  by  him  against  a  stranger 
to  enforce  the  trust,  or  to  one  by  a  stranger  against  him  to  defeat  it  in  whole  or  in  part 
In  such  cases  the  trustee  is  in  court  for  and  on  behalf  of  the  beneficiaries,  and  tney, 
though  not  parties,  are  bound  by  the  judgment  unless  it  is  impeached  for  fraud  or  collu- 
sion oetween  him  and  the  adverse  party. 

Monday,  November  20,  1876. 

No.  69.  The  Home  Insurance  Co.,  plaintiff  in  error,  v.  The  Baltimore  Warehouse  Co. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland.  Mr. 
Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court,  with  costs  and  interest. 

In  this  case  it  is  held  that  a  policy  of  insurance  taken  out  by  warehouse-keepers 
against  loss,  &c.,  on  **  merchandise,  their  own  or  held  by  them  in  trust,  or  in  which 
they  have  an  interest  or  liability,'*  contained  in  a  designated  warehouse,  covers  the 
merchandise  itself,  and  not  merely  the  interest  or  claim  of  warehouse-keepers.  If  the 
merchandise  be  destroyed  by  fire  the  assured  may  recover  the  entire  value  of  the  goods 
not  exceeding  the  sum  insured,  holding  the  remainder  of  the  amount,  after  satisfying 
their  own  loss,  as  trustees  for  the  owners.  In  such  a  case,  where  the  warehousemen 
and  the  depositors  take  out  policies  covering  the  same  goods,  the  second  policies  consti- 
tute double  insurance,  and  they  bear  a  loss  proportionately.  In  a  case  of  contributing 
policies,  adjustment  of  loss  made  by  an  expert  may  be  submitted  to  the  jury,  not  as 
evidence  of  the  facts  therein  or  as  obligatory,  but  for  the  purpose  of  aBBisting  the  jury 
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in  calculating  the  amount  of  liability  of  the  insurer  upon  the  several  hypotheses  of  facts 
maintained  in  the  adjustments  if  they  find  either  hypothesis  correct.  No  part  of  a  letter 
written  as  an  offer  of  compromise  is  admissible  in  evidence. 

No.  652.  Charles  Morgan ^  plaintiff  in  error,  v.  The  Slate  of  Louisiana,  In  error  to 
the  Supreme  Court  of  the  State  of  Louisiana.  Mr.  Justice  Field  delivered  the  opinion 
of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs. 

The  plaintiff  in  error  claimed  that  certain  property  of  the  New  Orleans,  Opelousas  & 
Great  Western  Railroad  Company,  which  had  come  into  his  hands  by  purchase  at  a 
mortgage  sale  and  at  a  sheriff^s  sale,  was  exempt  from  taxation  as  his  property,  because  it 
was  exempt  by  law  while  the  property  of  the  company.  The  court  hold  that  only  a  fran- 
chise of  a  railroad  company,  which  is  defined  as  a  right  or  privilege  essential  to  the 
operations  of  the  corporation,  -^  such  as  the  franchise  to  run  cars,  to  take  tolls,  to  appro- 
priate earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its  ejigines,  and  Uie  like,  — 
may  be  conveyed  to  a  purchaser  of  the  road  as  part  of  the  property  of  the  company; 
that  immunity  from  taxation  is  not  one  of  these  positive  rights  or  privileges  essential  to 
the  working  of  the  road,  but  is  personal  in  its  character  and  incapable  of  transfer  without 
express  statutory  direction. 

No.  75.  James  Hendricks,  plaintiff  in  error,  y,  A.  G.  Lindsay  et  al.  In  error  to  the 
Circuit  Court  of  the  United  States  tor  the  Northern  District  of  New  York.  Mr.  Justice 
Davis  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court, 
with  costs  and  interest.     This  cause  involved  only  questions  of  fact. 

No.' 88.  Alfred  E.  and  Chas,  E.  Tilton,  appellants,  v.  Jos.  B.  Cofield  et  al.  Appeal 
from  the  supreme  court  of  the  Territory  of  Colorado.  Mr.  Justice  Swayne  deliv- 
ered the  opinion  of  the  court,  reversing  the  decree  of  the  said  supreme  court,  with  costs, 
and  remanding  the  cause  with  directions  to  dismiss  the  bill.  In  this  cause  the  court 
rules  that  the  iacts  do  not  show  such  fraud  as  to  sustain  the  bill. 

No.  47.  The  Steamboat  Atlas,  ^c,  appellants,  v.  The  Phasnix  Insurance  Co.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  New  York.  Mr. 
Justice  Clifford  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit 
court,  with  costs,  and  remanding  the  cause  with  directions  to  reverse  the  decree  of  the 
district  court,  and  to  enter  a  new  decree  in  favor  of  the  libellants  for  the  entire  damages 
ascertained  by  the  commissioner. 

It  appeared  from  the  record  in  this  cause  that  the  libellants  became  the  insurers  of  the 
cargo  of  the  canal-boat  named  in  the  libel,  consisting  of  linseed,  in  the  sum  of  fourteen 
thousand  five  hundred  dollars,  for  a  voyage  from  the  port  of  New  York  to  the  port  of 
New  Brunswick,  in  the  State  of  New  Jersey ;  that  the  canal-boat,  with  her  cargo  on 
board,  was  taken  in  tow  at  the  port  of  departure  by  the  steam- tug  called  The  Kate;  that 
the  steam-tug  with  her  tow,  including  the  canal-boat  and  two  other  vessels,  proceeded  in 
safety  to  New  Brighton,  where  the  whole  flotilla  remained  until  the  next  morning,  when 
they  started  for  the  port  of  destination,  the  steam-tug  heading  northwest-by-north,  and 
taking  her  course  across  the  kills  directly  for  Port  Johnson,  on  the  Jersey  shore;  that 
the  steam-tug  with  the  canal-boat  and  the  two  other  vessels  in  tow  kept  that  course  until 
she  was  within  one  hundred  and  fiflv  yards  of  the  shore,  when  the  master,  being  then  in 
the  pilot-house,  heard  the  whistle  of  a  steamboat  about  One  tenth  of  a  mile  distant;  that 
it  was  a  single  blast,  being  the  signal  that  the  respective  boats  as  they  approached  should 
pass  to  port;  that  the  master  of  me  steam-tug  having  the  canal-boat  in  tow  answered  the 
signal  by  blowing  his  whistle  twice,  which  is  the  proper  signal  that  the  boats  should  pass 
to  starboard,  it  b«ing  unsafe  for  him,  owing  to  the  state  of  the  tide  and  the  conformation 
of  the  adjacent  shore,  to  attempt  to  pass  the  approaching  vessel  on  the  port  side;  that 
the  signal  given  was  the  proper  one ;  and  the  charge  is  that  the  master  ot  the  steam-tug 
immediately  starboarded  his  helm  and  that  the  approaching  vessel,  which  proved  to  be 
the  steam-tug  The  Atlas,  within  a  minute  ran  into  the  steam-tug  having  thecanal-boat  in 
tow,  with  great  force  and  violence,  staving  her  in  from  her  plauk-sbear  to  the  third  plank 
below  her  water  line,  which  caused  the  steam-tug  and  canal-boat  she  had  in  tow  to  sink, 
whereby  the  cargo  of  the  canal-boat  became  a  total  loss.  It  was  decreed  below  that  the 
libellants  should  recover  one  half  the  damages.  This  decree  is  here  reversed,  the  court 
holding  that  the  decree  should  have  been  for  the  entire  amount  of  damages  as  ascertained 
by  the  master. 

No.  122.  H.  W.  Shacker,  plaintiff  in  error,  v.  The  Hartford  Fire  Insmrance  Co.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  dismissing  the  writ  of  error 
in  this  cause  for  the  want  of  jurisdiction. 
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No.  103.  Geo,  M.  Wheeler^  plaintiff  in  error,  v.  John  Sedgvoick,  assignee,  {"c.  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr. 
Chief  Justice  Waite  delivered  the  opinion  of  the  court,  afiirming  the  judgment  of  the  said 
circuit  court,  with  costs. 

No.  89.  Frank  H.  Fisher,  appellant,  v.  R.  R,  §•  Jos,  Craig,  Mr.  Chief  Justice  Waite 
announced  the  decision  of  the  court,  continuing  this  cause  and  ordering  it  for  reargument 
at  the  next  term. 

No.  93S  of  '75.  The  Selma  jr  Meridian  Railroad  Co,,  appellant,  v.  The  Louisiana  National 
Bank  of  New  Orleans,  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court, 
denying  the  motion  to  rescind  the  other  docketing  and  dismissing  this  cause,  and  for  leave 
to  docket  same,  the  appellant  having  failed  to  comply  with  the  established  rules  of 
practice  of  the  court. 

Monday,  November  27,  1876. 

No.  86.  Henry  A,  Grant,  collector,  ffc,  plaintiff  in  error,  v.  The  Hartford  jr  New 
Haven  Railroad  Co.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the 
judgment  of  the  said  circuit  court,  with  costs. 

In  this  case  the  court  holds  that  the  expression,  "  profits  used  in  construction,"  within 
the  meaninjr  of  the  one  hundred  and  twenty-second  section  of  the  Internal  Revenue  Act, 
does  not  embrace  earnings  expended  in  repairs  for  keeping  the  property  up  to  its  normal 
condition,  but  has  reference  to  new  constructions  adding  to  the  permanent  value  of  the 
capital,  and  when  these  are  made  to  take  the  place  of  prior  structures,  it  includes  only 
the  increased  value  of  the  new  over  the  old  when  in  good  repair. 

No.  76.  The  President,  ffc.  of  the  Bank  of  Kentucky,  plaintiffs  in  error,  v.  The  Adams 
Express  Co.;  No.  77.  The  Planters*  National  Bank  of  LouisvUle,  plaintiffs  in  error,  \. 
The  Adams  Express  Co,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  reversing  the 
judgment  of  the  said  circuit  court,  wiUi  costs,  and  remanding  the  causes  with  directions 
to  award  a  venire  facias  de  novo. 

In  these  cases  the  court  holds  that  the  restriction  in  the  bill  of  lading  of  the  express 
company,  providing  that  the  company  should  not  be  liable  for  any  loss,  damage,  or 
detention  of  a  money  package,  occasioned  by  fire,  does  not  protect  the  company  against 
liability  where  the  loss  is  the  consequence  of  the  negligence  of  carriers  or  their  servants 
or  agents,  and,  therefore,  that  the  company  is  responsible  for  losses  in  such  cases  by  fire 
caused  by  the  negligence  of  the  railroad  companies  employed  by  it  in  the  transportation 
of  the  package.  The  railroad  company,  it  is  said,  in  transporting  the  messenger  of  the 
express  company,  and  the  express  matter  in  his  charge,  is  the  agent  of  the  express  com- 
pany,—  employed  and  paid  oy  it;  the  service  performed  is  the  service  of  toe  express 
company,  —  a  duty  incumbent  upon  the  express  company  and  upon  no  one  else.  If  any 
one  IS  to  be  affected  by  the  acts  or  omissions  of  persons  employed  to  do  a  particular  ser- 
vice, it  must  be  the  one  who  gave  the  employment. 

No.  63.  John  S,  Shaw,  appellant,  v.  The  United  States,  Appeal  from  the  Conrt  of 
Claims.  Mr.  Justice  Field  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  said  court  of  claims  in  this  cause.  Mr.  Justice  Strong  took  no  part  in  the  decision 
of  this  case.     Dissenting,  Mr.  Justice  Miller. 

This  was  an  action  to  recover  for  the  loss  of  a  vessel  while  in  government  service,  the 
claim  being  that  it  had  been  impressed.  It  is  held  that,  whatever  the  force  or  coercion 
may  have  been  which  attended  the  original  entry  of  the  vessel  into  the  service,  the  trans- 
action ultimately  ended  in  a  contract  o?  afiFreightment  upon  the  terms  stated  by  the  assist- 
ant quartermaster  ;  and  that,  as  charterers  of  the  vessel  under  such  a  contract,  the 
United  States  are  not  liable  to  the  claimant  for  its  loss,  and  of  course  could  not  be  to  the 
insurance  companies  which  were  subrogated  to  his  rights. 

No.  91.  The  Mutual  Life  Insurance  Co,  of  New  York,  plaintiff  in  error,  v.  Anna  M. 
Snyder;  No.  92.  The  mutual  Life  Insurance  Co,  of  New  York,  plaintiff  in  error,  v. 
Lewis  W,  Snyder,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania.  Mr.  Justice  Davis  delivered  the  opinion  of  the  court,  affirm- 
ing the  judgments  of  the  said  circuit  court  in  these  causes,  with  costs  and  interest. 

In  these  cases  the  insured,  when  asked  how  long  since  he  was  attended  by  a  physician, 
answered,  ^*  Not  for  twenty  years,"  when  in  fact  he  had  recently  fallen  and  sustained  an 
injury  for  which  he  had  been  attended  by  a  physician,  as  shown  upon  the  triid.  But, 
except  as  to  thb  occasion,  he  had  not  been  attended.    The  court  instructed  the  jury  that 
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if  he  was  seriously  hurt  by  the  fall  there  could  be  no  recovery.  The  verdict  was  for  the 
insured,  as  there  was  no  exception  to  this  instruction.  The  judgment  is  affirmed,  the 
court  remarking  that  the  chances  of  defeating  the  action  were  increased  by  it  instead  of 
lessened. 

No.  87.  Charles  W.  Homor,  plaintiff  in  error j  v.  George  C,  Henning  et  al.  In  error  to 
the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Miller  delivered  the  opinion 
of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs. 

In  this  case  it  is  held  that  the  act  of  Congress  making  the  trustees  of  corporations 
liable  to  the  creditors  of  the  corporation  personally  where  they  knowingly  assent  to  an 
increase  of  its  indebtedness  beyond  the  amount  of  its  capital  stock,  was  intended  to  make 
the  trustees  liable  as  for  a  breach  of  trust,  and  that  this  liability  constitutes  a  fund  for 
the  benefit  of  all  the  creditors  in  proportion  to  the  amount  of  their  debts,  so  far  as  neces- 
sary to  pav  them,  and  that,  therefore,  one  creditor  cannot  be  allowed  to  sue  on  his  claim 
to  the  exclusion  of  others. 

No.  93.  Stephen  Tally,  plaintiff'  in  error,  ▼.  The  Freedmah'S  Savings  Sf  Trust  Co. 
In  error  to  the  Supreme  Court  ot  the  District  of  Columbia.  Mr.  Justice  Swayne  deliv- 
ered the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court  in  this 
cause,  with  costs.  This  cftuse  involved  a  question  arising  under  the  laws  of  the  Dis- 
trict of  Columbia,  of  local  interest  only. 

No.  94.  Wm.  H.  Whiteside  et.  al.,  appellants,  v.  The  United  States.  Appeal  from  the 
Court  of  Claims.  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  affirming  the 
judgment  of  the  said  court  of  claims  in  this  cause.  This  case  arose  under  the  Captured 
and  Abandoned  Property  Act.  The  court  of  claims  found  that  the  seizure  was  made  by 
an  unauthorized  agent,  and  this  court  affirms  the  judgment  below. 

No.  58.  The  Tovon  of  South  Ottatoa,  plaintiff  in  error,  v.  Noah  C.  Perkins ;  No.  69. 
The  Board  of  Supervisors  of  Kendall  County,  plaintiff  in  error,  v.  Augustus  T.  Post.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  lUinoisl 
Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  judgments  of 
the  said  circuit  court  in  these  causes,  with  costs  and  interest. 

In  these  cases  the  court  affirm  the  validity  of  certain  municipal  bonds  issued  in  aid  of 
certain  railroad  companies,  and  also  affirm  the  ruling  below,  by  which  the  corporations 
which  had  issued  their  bonds  under  a  certain  act  were  denied  the  right  to  offer  evidence 
to  show  that  the  law  had  never  in  fact  been  passed.  The  chief  justice  delivered  the 
opinion,  holding  that  such  a  corporation,  having  issued  its  bonds  and  put  them  on  the 
market  as  commercial  paper  upon  the  faith  of  a  certain  law,  cannot  be  permitted  to  show, 
as  against  a  bona  fide  holder  of  the  bonds,  that  the  law  was  never  enacted;  and  adds  that 
as  the  courts  of  Illinois  have  never  decided  the  question  directly,  this  court  is  left  free  to 
answer  it.    Dissenting,  Justices  Bradley,  Miller,  Davis,  and  Field. 

No.  11  (original).  Ex  parte  John  Henderson,  petitioner ;  No.  12.  Ex  parte  Otto  H. 
Karstendick,  petitioner.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  de- 
nying the  petitions  for  Kabeas  corpus  in  these  causes.  In  these  motions  for  habeas  corpus, 
seeking  to  take  the  applicants  out  of  prison  in  West  Virginia,  on  the  ground  that  they 
were  convicted  in  Louisiana,  and  that  West  Virginia  had  never  consented  to  the  use  of 
her  prisons  for  the  confinement  of  federal  prisoners,  writs  are  denied,  the  court  holding 
that  neither  position  is  tenable.  The  parties  were  convicted  of  a  conspiracy  to  defraud 
the  government  of  the  tax  on  whiskey. 

No.  417.  John  L.  Davies,  plaintiff  in  error,  v.  Alfred  Slidell  et  al.;  No.  435.  JP.  Hup^ 
penbauer,  plaintiff  in  error,  v,  Alfred  Slidell  et  aL;  No.  668.  Josephine  Hale  Ames,  wife, 
ffc.  plaintiff  in  error,  v.  Heirs  of  John  Slidell^  deceased  ;  No.  669.  Josephine  Hale  Ames, 
^fof  Ifc.  plaintiff  in  error,  ▼.  Heirs  of  John  Slidell,  deceased.  In  error  to  the  Supreme 
Court  of  the  State  of  Louisiana.  Mr.  Chief  Justice  Waite  announced  the  decision  of 
the  court,  affirming  the  judgments  of  the  said  supreme  courts  upon  the  authority  of 
Biqelow  v.  Forest,  9  Wall.  339,  and  other  cases. 

No.  791.  H.  H.  Fosterling  et  al.,  plaintiffs  in  error,  v.  The  State  of  South  Carolina,  ex 
rel.  C.  E.  Lartique.  In  error  to  the  Supreme  Court  of  the  State  of  South  Carolina.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of  the 
said  supreme  court  in  this  cause,  with  costs. 

No.  560.  John  H.  Martin,  plaintiff  in  error,  v.  The  Hazard  Powder  Company.  Mr. 
Chief  Justice  Waiie  announced  the  decbion  of  the  court,  denying  the  motion  to  dismiss, 
upon  the  authority  of  Jerome  v.  McCarter,  21  Wall.  17. 
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Monday,  December  4, 1876. 

No.  70.  The  County  of  Callaway^  State  of  M^souri,  plaintiff  in  error,  v.  Thomas  J. 
Foster,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Western  District  of 
Missouri.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  said  circuit  court  in  this  cause^  -with  costs  and  interest.  In  this  case  the  court  find 
that  where  the  county  has  issued  bonds  in  aid  of  a  railway  built  upon  the  route  selected 
by  the  county,  and  has  paid  the  interest  and  a  portion  of  the  principal  thereof,  it  is 
estopped  to  deny  the  validity  of  the  bonds.  Also,  that  where  such  a  subscription  is 
legally  made  it  is  immaterial  that  the  bonds  were  issued  at  a  later  date  than  the  subscrip- 
tion. Justices  Miller,  Davis,  Field,  and  Bradley  dissented  as  to  construction  of  the  act 
under  which  the  bonds  were  issued. 

No.  81.  John  A/.  Barclay,  plaintiff  in  error,  v.  The  Board  of  Levee  Commissioners, 
Parishes  of  Madison  and  CarrolL  in  error  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirm- 
ing the  judgment  of  the  said  circuit  court,  with  costs.  In  this  case  it  is  held  that  a  cor- 
poration created  for  municipal  purposes,  being  superseded  by  new  and  different  corpora- 
tions created  for  accomplishing  the  same  purposes,  ceases  to  exist,  except  so  far  as  its 
existence  is  expressly  continued  for  special  objects,  such  as  settling  up  its  indebtedness, 
and  the  like.  In  such  cases,  if  no  provision  is  made  for  the  continuance  or  new  election 
of  the  officers  of  the  corporation,  the  functions  of  the  existing  officers  will  cease  when 
their  respective  terras  expire,  and  the  corporation  will  be  de  facto  extinct ;  and  if  there 
be  a  judgment  against  the  corporation,  a  mandamus  will  not  lie  to  enforce  the  assessment 
of  taxes  for  its  payment,  for  want  of  officers  upon  whom  to  serve  the  process.  The  court 
cannot  compel  the  new  corporation,  by  mandamus,  to  perform  the  duties  of  the  extinct 
one  in  such  matters,  especially  where  the  jurisdiction  is  not  the  same  and  the  law  has  not 
authorized  a  levy  ;  nor  can  the  court  order  the  marshal  to  levy  taxes  in  these  cases,  nor 
in  any  case,  except  where  the  proceeding  is  authorized  by  law  ;  another  judgment  cred- 
itor is  without  remedy  and  can  only  apply  to  the  legislature  for  relief. 

No.  106.  Moritz  Cohn,  appellant,  v.  The  United  Statea  Corset  Company  et  al.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York- 
Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said 
circuit  court,  with  costs.  In  this  case  the  court  affirms  the  decree  below  in  favor  of  the 
company,  holding  that  the  invention  claimed  by  Cohn  was  anticipated  by  an  English 
patent;  Mr.  Justice  Clifford,  dissenting, 

No.  1 1 0.  Samuel  (?.  Jones,  appellant,  v.  The  City  of  Pensacola ;  No.  111.  Edward 
Broughton,  appellant,  v.  T'he  City  of  Pensacola,  Appeals  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Florida.  Mr.  Justice  Field  delivered  the 
opinion  of  the  court,  affirming  the  decrees  of  the  said  circuit  court  in  these  causes,  with 
costs,  without  prejudice  to  the  plaintiff's  right  to  proceed  at  law.  It  is  here  held  that 
where  a  municipal  corporation  is  authorized  to  take  stock  in  a  railroad  corporation, 
and  issue  its  obligations  in  payment,  it  is  to  that  extent  to  be  deemed  a  private  corpora- 
tion, and  its  obligations  are  secured  by  all  the  guarantees  which  protect  the  engagements 
of  private  individuals.  The  inhibition  of  the  Constitution,  which  protects  contracts 
against  state  interference,  applies  to  the  liabilities  of  municipal  corporations  created  by 
its  permission  ;  and  although  the  repeal  or  modification  of  the  charter  of  a  corporation 
of  the  kind  is  not  within  inhibition,  yet  it  will  not  be  admitted,  except  when  its  legisla- 
tion is  susceptible  of  no  other  construction  that  a  state  has  in  this  way  sustained  an  eva- 
sion of,  or  an  escape  from,  liabilities,  the  creation  of  which  it  authorized ;  hence,  where 
a  new  form  is  given  to  an  old  corporation  of  this  sort,  or  such  a  corporation  is  reorgan- 
ized under  a  new  charter,  covering  the  same  territory,  embracing  substantially  the  same 
corporations,  it  will  be  presumed  that  the  legislature  intended  a  continue^  existence  of 
the  same  corporation,  although  different  powers  are  given  by  the  new  charter,  and  differ- 
ent officers  administer  its  affairs. 

No.  112.  Samuel  Smith  et  al.,  plaintiffs  in  error,  v.  Myra  Clark  Gaines,  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Ix)uisiana.  Mr.  Justice  Miller  de- 
livered the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with 
costs  and  interest.  This  was  the  action  of  Mrs.  Myra  Clark  Gaines  to  make  the  sureties 
of  the  city  of  New  Orleans  responsible  for  the  amount  of  the  judgment  against  the  city. 
The  court  hold  that  under  the  laws  of  Louisiana  sureties  on  an  appeal  bond  operating  as 
a  supersedeas  are  liable  to  judgment  against  them  by  a  summary  proceeding  after  execu- 
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tion  on  the  original  judgment  has  been  issued,  and  a  return  of  nulla  bona  made  by  the 
proper  officer  ;  that  the  truth  of  this  return  cannot  be  questioned  in  subsequent  proceed- 
ing as^ainst  the  sureties.  Nor  can  the  officer  making  the  return  be  compelled  to  amend 
or  moclify  it  unless  he  desires  to  do  so.  The  fact  that  the  defendant  in  the  original  judg- 
ment has  been  garnisheed,  or  the  judgment  sold  at  the  instance  of  the  creditors  of  the 
plaintiff,  is  no  defence  for  the  sureties  in  the  proceeding  against  them,  where  they  have 
not  been  made  parties  to  any  such  proceeding  to  appropriate  the  original  judgment 
against  their  principal. 

No.  109.  The  Indianapolis  Sf  St.  Louis  Railroad  Co.,  plaintiff  in  error,  v.  Henry  Horst, 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Indiana.  Mr.  Jus- 
tice Swayne  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit 
court,  with  costs  and  interest.  In  this  case  the  court  affirms  a  judgment  recovered  by 
Horst  against  the  company  for  damages  sustained  while  travelling  on  a  pass  with  his 
stock,  in  consequence  of  'falling  from  the  top  of  a  car  while  a  change  of  the  caboose 
was  being  made,  the  court  finding  that  the  charge  of , negligence  on  the  part  of  the  agents 
of  the  company  was  sustained. 

No.  105.  Emory  E.  Norton,  assignee,  ifc.  plaintiff  in  error,  v.  Edgar  A,  Switzer.  In 
error  to  the  Supreme  Court  of  the  State  of  Louisiana.  Mr.  Justice  CliSbrd  delivered 
the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs  in 
this  court.  It  is  here  said  that  state  leo;islatures  have  no  authority  to  create  a  mari- 
time lien;  nor  can  they  confer  any  jurisdiction  upon  a  state  court  to  enforce  such  a  lien 
by  a  suit  or  proceeding  in  rem,  as  practised  in  admiralty  courts.  Causes  of  action  giv- 
ing rise  to  a  maritime  lien,  whether  contracts  or  torts,  may,  however,  be  prosecuted  in 
other  modes  of  proceeding  as  well  as  tA  rem  in  admiralty,  if  the  party  chooses  to  waive 
his  lien  and  proceed  in  personam  or  at  law.  • 

No.  765.  A.  Yznaga  Del  Valle,  plaintiff  in  error,  v.  Charles  K.  Harrison  et  al»  In 
error  to  the  Circuit  Court  of  the  United  Stales  for  the  District  of  Louisiana.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  dismissing  the  writ  of  error  for  want  of 
jurisdiction. 

No.  1 25.  Frederick  Herhold,  plaintiff  in  error,  v.  Clark  W.  Upton,  assianee,  Sfc.  In 
error  to  the  Circuit  Court  pf  the  United  States  for  the  Northern  District  of  Illinois.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of  the 
said  circuit  court,  with  costs  and  interest. 

No.  104.  The  United  States,  plaintiffs  in  error,  v.  Annie  Fox  et  cd.  Mr.  Chief  Justice 
Waite  announced  the  decision  of  the  court,  ordering  this  cause  for  reargument. 

No.  150.  Robert  P.  Dodge  et  cd.,  appellants,  v.  The  Freedman's  Savings  jr  Trust  Com- 
pany. Appeal  from  the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Hunt 
delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  supreme  court,  with 
costs.  In  this  case  the  principle  is  reaffirmed  that  declarations  made  by  the  holder  of  a 
chattel  mortgage,  or  a  promissory  note,  while  he  holds  it,  are  not  competent  evidence  in 
a  suit  upon  it,  or  in  relation  to  it  by  a  subsequent  owner  ;  hence,  the  declarations  of  W. 
S.  Huntington,  who  at  one  time  held  certain  notes  made  by  Dodge,  that  they  were  paid, 
are  not  evidence  to  defeat  a  recovery  thereon  in  the  hands  of  the  bank. 

No.  3.  (original).  The  State  of  Florida,  complainant,  v.  E.  C.  Anderson  et  cd,  Mr. 
Justice  Bradley  delivered  the  opinion  of  the  court,  decreeing  the  amount  of  money  re- 
turned into  this  court  be  paid  over  to  the  State  of  Florida. 

No.  118.  Richard  N.  Windsor  et  al.,  devisees,  ^c,  plaintiff  in  error,  v.  William  N,  Mc- 
Veigh; No.  168.  Ann  Gregory,  plaintiff  in  error,  v.  Wm.  N.  McVeigh.  In  error  to  the 
Corporation  Court  of  the  city  and  county  of  Alexandria,  Ya.  Mr.  Justice  Field  deliv- 
ered the  opinion  of  the  court,  affirming  the  judgments  of  the  said  corporation  court  in 
these  causes,  with  costs  and  interest  on  amount  of  damages  recovered.  Dissenting,  Mr. 
Justice  Hunt,  Mr.  Justice  Miller,  and  Mr.  Justice  Bradley.  These  were  actions  by 
McVeigh  to  recover  property  which  had  been  confiscated.  The  court  below  held  that 
McVeigh  had  not  had  sufficient  notice  of  the  confiscation  proceedings,  and  judgment  was 
given  for  him.  That  judgment  is  here  affirmed,  the  court  holding  that  the  jurisdiction 
acquired  by  the  seizure  in  such  cases  is  not  to  pass  upon  the  question  of  forfeiture  abso- 
lutely, but  to  pass  upon  that  question  ailer  opportunity  had  been  afforded  to  the  owners 
or  parties  interested  to  appear  and  be  heard  upon  the  charges  against  them.  Some  noti- 
fication beyond  that  arising  from  the  seizure  is  essential,  prescribing  the  time  within 
which  appearance  must  be  made,  and  not  being  given  in  these  cases  by  the  usual  modes, 
the  decree  of  condemnation  is  held  to  be  void. 

No.  124.     H.  P,  Bigelow,  administrator,  i^c,  plaintiff  in  error,  v.   The  Berkshire  Life 
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Insurance  Co,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- ' 
trict  of  Illinois.  Mr.  Justice  Davis  deliyered  the  opinion  of  the  court,  affirming  the 
judgment  of  the  said  circuit  court  in  this  cause,  with  costs.  In  this  case  the  court  held 
that  where  the  policy  of  insurance  provided  that  it  should  be  void  in  case  the  insured 
should  commit  suicide,  sane  or  insane,  the  fact  appearing  that  death  was  by  suicide,  the 
plea  of  insanity  or  of  unconsciousness  of  act  is  no  answer  to  the  allegation  of  suicide; 
and  it  is  said  that  it  is  not  perceived  why  insurance  companies  cannot  Umit  their  risks  in 
any  manner  they  see  fit,  provided  the  insured  is  told  in  proper  language  of  the  extent  of 
the  limitation,  and  it  is  not  against  public  policy. 


DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IN   LATE   ISSUES  OF  AMERICAN   LEOAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Wked,  Parsons,  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soule,  Thomas,  &  Went  worth. 

Chica^  L.  N.  —  Chicago  Legal  News,  Chicago,  HI.,  Cuicago  Legal  News  Co. 

Daily  Keg. — Daily  Register,  New  York,  803  Broadway. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Gaz.  — Legal  Gazette,  Philadelphia,  Pa.,  King  &  Baird. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M,  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R. —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ADMIRALTY. 

1.  Revised  statutes,  sections  1956  and  4337,  —  A  vessel  is  not 
engaged  in  the  violation  of  section  1956  of  the  Revised  Statutes,  which 

f)rovides  that  "  no  person  shall  kill  any  .  .  •  .  fur,  seal  ....  within  the 
imits  of  Alaska  Territory,"  &c.,  unless  such  vessel  is  used  or  employed  in 
the  actual  killing  of  such  seal ;  and  a  mere  preparation  or  intention  upon 
the  part  of  her  master  or  owners  so  to  employ  her  is  not  sufficient  to  con- 
stitute the  offence,  if  for  any  reason  no  seals  are  killed.  A  vessel  enrolled 
and  licensed  for  the  fisheries  does  not  violate  section  4337  of  the  Revised 
Statutes,  which  prohibits  such  vessel  from  proceeding  on  a  foreign  voyage 
without  being  registered,  by  touching  at,  or  entering,  the  foreign  port  of 
Victoria,  for  supplies  or  any  purpose  other  than  trade,  on  her  way  from 
San  Francisco  to  the  fishing  grounds  on  the  northwest  coast.  The  Ocean 
Spray^  D.  C.  U.  S.  Or.,  Cent.  L.  J.,  December  1,  1876 ;  Pac.  Law  Rep., 
December  6,  1876. 
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2.  Who  are  mabinebs.  —  All  persons  who  are  employed  on  a  vessel 
to  assist  in  the  main  purpose  of  the  voy^e  are  mariners,  and,  therefore, 
persons  who  shipped  on  The  Ocean  Spray  at  Victoria  as  sealers,  to  take 
seal  in  the  northern  waters,  —  that  being  the  object  of  the  voyage,  —  are 
mariners,  and  have  a  lien  upon  the  vessel  for  their  wages.     lb. 

3.  Stoppage  of  voyage.  —  Rights  of  seamen.  —  When  a  voyage 
is  broken  up  or  lost  by  the  act  or  fault  of  the  master  or  owner,  the  sea- 
men are  nevertheless  entitled  to  their  wages  for  the  full  voyage,  or  the 
time  which  it  would  probably  require  to  complete  it.     Ih. 

4.  The  rule  "  freight  is  the  mother  of  wages,"  does  not  apply 
to  a  fishing  or  sealing  voyage,  and  appears  to  be  abolished  altogether  by 
section  4525  of  the  Revised  Statutes,     lb. 

5.  Mortgage.  —  Where  the  local  law  gives  a  lien  upon  the 
VESSEL  FOR  SUPPLIES  and  repairs,  and  after  a  mortgage  is  given  on  the 
vessel  repairs  are  bestowed  on  such  vessel,  that  a  title  acquired  under 
such  mortgage  is  subject  to  the  lien  for  such  repairs.  Brown  v.  OraveSy^ 
D.  C.  U.S.N.  D.N.  Y. 

BILLS  AND  NOTES. 

See  Injunction;  Mechanic's  Lien. 

CONSTITUTIONAL  LAW. 

1.  Recognition  of  validity  of  public  act.  —  Effect  of.  — 
Journal  of  legislature,  etc.  —  Where  an  act  of  the  legislature  was 
passsed  and  published  more  than  eleven  years,  and  since  that  time  all  of 
the  departments  of  the  state  government  —  the  legislative,  the  executive, 
and  the  judicial,  —  have  held  it  to  be  valid,  and  its  validity  has  never 
before  been  questioned  upon  the  grounds  urged  against  it,  and  the  only 
objection  ever  before  urged  against  its  validity  was  that  the  legislature 
had  no  constitutional  power  to  pass  such  acts,  which  objection  was  long 
ago  overruled  by  the  courts,  and  many  rights  had  accrued  under  the  act 
in  the  honest  belief  of  its  validity.  Held^  that  unless  a  very  clear  show- 
ing of  its  invalidity  could  be  made  it  would  be  the  duty  of  the  courts  to 
hold  the  act  valid.  Where  such  an  act  was  duly  passed  by  both  branches 
of  the  legislature  more  than  eleven  years  before  action,  and  the  senate 
journal  showed  that  the  senate  concurred  in  certain  amendments  made  to 
the  bill  by  the  house,  but  did  not  show  affirmatively  whether  the  yeas 
and  nays  were  taken  on  such  concurrence,  and  the  yeas  and  nays  on  such 
concurrence  are  not  entered  on  the  journal,  and  the  act  has  generally  been 
considered  valid,  and  many  rights  have  accrued  thereunder :  Held^  that 
said  act  would  not  be  declared  invalid  merely  because  the  yeas  and  nays 
were  not  entered  on  the  senate  journal  as  aforesaid.  Boards  ^o.  of 
Leavenworth  v.  Higgenbotham^  S.  C.  Kans.,  Cent.  L.  J.,  November  17, 1876. 

1  Of  this  case  the  editor  of  the  Chicago  Legal  directly  the  opposite  was  arrived  at  hr  Jndge 

iVeios  writes  as  follows:  *'It  is  somewhat  sin-  Drummoxd     mewv%.  Ray  Sc  Mitchell,  m  argn- 

gnlar  that  Judge  Wallace  should  not  have  ing  the  case  of  The  Kate  Hinchman,  claimed, 

referred  to  the  opinion  of  Judge  Drummond,  with  all  the  ingenuity  they  possessed,  that  the 

in  Miller  et  dl.  v.    The  Proceeds  of  the  Kate  law  was  as  now  stated  by  Judge  Wallace, 

Hinchmauj  8  Chicago  Legal  News,  388,  in  de-  but  they  failed  to  convince  the  learned  Judge, 

livering  his  judgment  in  this  case,  as  his  atten-  Judge  Drum mo^d  fortifies  his  opinion  by  sev- 

tlon  had  been  called  to  it,  and  a  conclusion  eral  authorities."  —  Editor. 
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2.  Evidences  of  passage  op  act,  etc.  —  The  signatures  of  the  pre- 
siding officers  of  the  two  houses  of  the  legislature  to  an  enrolled  bill  are 
only  portions  of  the  many  evidences  of  the  due  passage  and  validity  of 
such  bill.  And  courts  must  decide  as  to  the  passage  and  validity  of  a  bill 
upon  the  v^hole  of  the  legal  evidence  applicable  in  such  cases.  Therefore, 
where  the  enrolled  bill  of  a  certain  act,  and  the  legislative  journals  taken 
together,  clearly  show  that  the  bill  was  duly  passed  by  the  legislature  and 
approved  by  the  governor,  and  where  all  the  extrinsic  evidence  having 
any  application  to  the  case  also  shows  the  same  thing :  Held^  that  the 
bill  should  be  held  to  be  valid,  although  it  may  not  have  the  signature  of 
the  presiding  officer  of  the  senate  affixed  to  it.     lb, 

CONTEMPT. 
See  Receiveb. 


contract. 

If  it  is  the  design  of  a  contract  to  accomplish  a  single 
OBJECT,  as  building  and  repairing  certain  dams  to  improve  navigation, 
and  it  is  stipulated  that  a  certain  percentage  of  the  price  be  retained 
until  the  whole  is  completed,  it  is  an  entire  contract.  Quigley  v.  De 
Haas}  S.  C.  Pa.,  Leg.  Int.,  December  8,  1876. 

CORPORATION. 

See  Jurisdiction. 

1  Gordon,  J.,  writes  as  follows :  "  The  rule  for  convenience,  because  the  work  was  to  be 

as  adopted  in  the  case  of  Lucesco  Oil  Co.  t.  paid  for  as  it  progressed,  it  was  apportioned  to 

Brewer,  16  Sm.  31,  from  Parson  on  Contracts,  the  several  items.    Even    this  apportionment 

that  if  the  part  to  be  performed  by  one  party  roust  be  taken  as  inseparable  from  the  whole 

consists  of  several  and  distinct  items,  and  the  work,  for  it  is  more  than  probable  that,  for  in- 

price  to  be  paid  by  the  other  is  apportioned  to  stance,  the  price  of  fourteen  hundred  dollars  for 

each  item  to  be  performed,  or  is  Icn  to  be  im-  building  each  dam,  was  a  value  put  upon  such 

plied  by  law,  such  contract  will  generally  be  dams  as  part  of  the  whole  job,  rather  than  as 

ne)d  to  be  severable,  is  certainly  applicable  to  separate  isolated  items ;  for  the  dams  would  be 

contracts  such  as  that  which  was  under  consid-  worth  little  or  nothing  with  the  remainder  o. 

eration  in  that  case.    But  it  is  not  even  inti-  the  creek  unimproved.    The  parties  themselves 

mated  that  the  circumstances    therein    stated  have,  however,  put  this  matter  beyond  doubt 

would  over-ride  the  clear  intention  of  the  parties,  by  the  following  clause  in  their  agreement,  to 

if  such  intention  were  apparent  from  the  whole  wit:  'Out  of  all  the  above  estimated  costs  of 

face  of  the  agreement.    Indeed,  it  is  expresslv  each  of  the  respective  divisions  of  work,  Quig- 

said  by  the  author,  by  whom  the  above  rule  is  ley  and  Bailey  shall  be  privileged  to  retain  fif- 

stated,  that  no  precise  rule  can  be  given  by  teen  per  centum  until  the  whole  is  completed,  in 

which  this  question,  in  a  given  case  may  be  set-  a  satisfactory  manner,  according  to  contract.' 

tied,  but,  like  roost  other  questions  of  construe-  That  this  provision  was  designed  to  secure  the 

tion,  it  roust  depend  upon  the  intention  of  the  proper  completion   of  the  whole  work  is  not 

parties  as  gathered  from  the  whole  subject  mat-  open  to  doubt,  and  if  the  plaintiff  is  permitted 

ter  of  the  contract.   2  Par.  on  Cont.  517.    In  to  recover  full  price  for  a  partial  performance, 

any  view,  this  contract  must  be  taken  as  entire,  it  is  certain  that  this  covenant  is,  in  effect,  abro- 

It  was  designed  to  accomplish  a  single  object,  gated.    We  conclude,  therefore,  that  the  court 

to  wit,  the  navigability  of  the  stream  therein  below  was  wrong  in  holding  the  subject  matter 

mentioned.    It  was  one  job,  though  made  up  of  this  contract  to  be  severable." — Kditob. 
of  several  items;  there  was  one  price,  though. 
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CRIMINAL   LAW. 

Burglary.  —  The  unlatching  or  breaking  of  a  door,  in  an  attempt  to 
escape,  does  not  constitute  burglary  under  a  statute  making  it  burglary 
to  break  or  enter.  Holland  v.  ITie  Commonwealth^  S.  C.  Pa.,  Leg.  Int., 
November  10,  1876. 

DEED. 

1.  The  acknowledgment  of  a  deed  by  a  married  woman  sub- 
stantially complies  with  the  act  if  it  sets  forth  an  examination  apart  from 
the  husband,  her  full  knowledge  of  its  contents,  and  her  execution  of  it 
without  fear  or  compulsion  of  her  husband.  The  latter  is  equivalent  to  a 
declaration  of  free  will.  Miller  v.  Wentworth^  S.  C.  Pa.,  Leg.  Int.,  De- 
cember 8, 1876. 

2.  When  an /original  deed  had  been  destroyed  before  stamp- 
ing, and  no  copy  preserved,  a  draft  made,  as  nearly  as  possible,  from  mem- 
oranda, the  survey,  and  memory,  was  presented  to  the  judge,  permitted  to 
be  stamped  and  certified  under  the  Act  of  Congress  of  July  23d,  1874. 
JSieldy  sufficient  to  restore  the  instrument  as  evidence.     lb, 

dower. 

1.  The  wife  may  maintain  an  action  to  preserve  her  bight 
of  dower  while  her  husband  is  living  ;  as :  where  by  fraud  the 
husband  is  allowing  his  real  estate  to  be  sold  under  execution,  in  order  to 
defeat  the  dower  of  his  wife,  she  may  have  the  sale  set  aside  so  far  as  to 
protect  her  dower.^  Buzick  v.  Buzickj  S.  C.  Iowa,  West.  Jur., November, 
1 876 ;  Cent.  L.  J.,  December  8,  1876. 

2.  Jointure  or  marriage  settlement  in  lieu  of  dower. — 
Requisites  of.  —  Under  section  two  of  the  Dower  Act  of  Ohio  (1  S.  & 
C.  616),  an  estate  conveyed  as  jointure,  to  be  a  good  legal  or  statutory 
bar  to  dower,  must  be  such  an  estate,  as  to  certainty  and  kind,  that  the 
wife,  on  the  death  of  her  husband,  may  take  possession  of,  and  hold  in 
severalty,  and  not  in  common  with  others. 

If  the  estate  so  conveyed  be  such  as  that  at  common  law  dower  could 
be  assigned  by  metes  and  bounds,  then  in  such  case  the  jointure,  to  be  a 
legal  bar  to  dower,  should  be  an  estate  in  severalty,  so  that  the  widow 
may  enter  and  hold  in  severalty,  without  being  compelled  to  resort  to  an 
action  to  have  her  jointure  assigned  to  her  by  metes  and  bounds.  Q-ro- 
gan  v.  Garrison^  S.  C.  Ohio,  Am.  Law  Reg.,  November,  1876. 

3.  An  antenuptial  contract  which  conveys  an  undivided  one 
third  part,  or  any  other  interest  in  common  with  others,  in  lieu  of  dower, 
is  not  a  good  statutory  bar. 

Whether  such  an  estate  will  constitute  a  good  equitable  jointure  de- 
pends on  the  facts  and  circumstances  of  the  case,  and  when  such  contract 
is  pleaded  by  way  of  equitable  defence  to  an  action  for  dower,  the  facts 
upon  which  it  depends,  and  not  the  pleader's  conclusions  from  the  facts, 
must  be  stated.     lb, 

^  Under  the  statutes  of  Iowa  the  wife  is  en-    has  not  been  alienated  under  judicial  sale.  — 
dewed  of  one  third  in  fee  of  all  real  estate  owned    Ebitob. 
by  Uie  husband  during  coverture  and  which 
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4.  The  conveyance  of  an  estate  as  jointube,  of  an  undivided 
one  third  of  a  lot  of  land  for  the  life  of  the  wife,  when  such  lot  is  less  than 
one  third  of  the  husband's  lands,  is  primd  facie  not  a  good  equitable  joint- 
ure, in  the  absence  of  facts  showing  that  the  same  is  fair  and  reasonable, 
or  of  such  acts  of  the  widow  as  amount  to  an  estoppel.     lb. 

5.  The  antenuptial  covenant  of  a  woman,  that  in  case  she 
survive  her  husband  she  will  not  claim  dower  in  his  estate, 
cannot,  in  an  action  by  her  for  dower,  operate  to  bar  such  action,  either 
by  way  of  release  or  estoppel,  where  such  antenuptial  contract  does  not 
constitute  either  a  legal  or  equitable  bar.     Ih. 

EVIDENCE. 

See  Constitutional  Law,  2 ;  Deed,  2. 

FIXTURE,  \ 

FiXTUBE  DEFINED.  —  The  principal  consideration  in  determining 
whether  or  not  an  article  is  a  fixture  is  the  intention  of  the  party  making 
the  annexation,  Ottumwa  Woollen  Mill  Co,  v.  Hawley^  S.  C.  Iowa,  West. 
Jur.,  November,  1876. 

FOBEIGN  LAW. 

Judgment.  —  Limitations.  —  Lex  loci.  —  The  full  faith  and  credit 
required  to  be  given  to  records  of  judicial  proceedings  in  another  state, 
means  that  such  record  shall  have  the  same  effect  as  records  of  home  pro- 
ceedings of  like  nature. 

In  actions  on  such  records,  the  statute  of  limitations  of  the  state  where 
the  actions  are  brought  must  govern.  That  statute  is  a  plea  to  the  rem- 
edy, and  therefore  to  be  governed  by  the  lex  fori. 

The  statute  of  Kentucky  bars  any  further  proceeding  on  a  judgment 
after  fifteen  years  from  the  last  execution  thereon.  An  action  in  Ken- 
tucky cannot  be  maintained  on  an  Ohio  judgment  upon  which  no  execu- 
tion had  issued  for  more  than  fifteen  years.  Nor  does  it  make  any  differ-  • 
ence  that  within  fifteen  years  the  Ohio  judgment  has  been  revived  in  that 
state.  Such  revivor  is  simply  a  restoration  of  a  lien,  not  a  new  judgment. 
McArthur  v.  Q-oddin^  Ct.  App.  Ky.,  Am.  Law  Reg.,  November,  1876. 

injunction. 

Bills  and  notes.  —  An  injunction  to  stay  proceedings  in  a  suit  at 
law,  upon  a  note,  ought  not  to  be  granted,  at  the  instance  of  the  defend- 
ant in  the  suit,  unless  after  judgment  or  upon  the  terms  of  permitting 
judgment  to  go  at  law,  where  the  bill  seeks  no  discovery  or  particular 
relief  to  aid  the  legal  defence,  and  shows  no  defence  to  the  demand  sued 
on  other  than  that  upon  which  the  litigation  is  sought  to  be  transferred 
into  this  court.  Chadwell  v.  Jordon^  Ch.  Ct.  of  Nashville,  Tenn.,  Cent. 
L.  J.,  Dec.  8,  1876. 

insubance. 

FOBFEITUBE   FOB   NON-PAYMENT    OF   PBEMIUM  NOTE.  —  The    policy 

provided  that  in  consideration  of  an  annual  cash  premium  of  $179.55,  and 
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an  annual  loan  note  with  interest  of  $89.75  during  ten  years,  it  assured 
the  life  of  H.  for  the  term  of  life  ;  also,  that  a  due  proportion  of  surplus 
should  be  returned ;  also,  that  in  case  of  default  in  the  payment  of  any 
premium,  as  many  tenths  of  the  original  sum  insured  would  be  paid  as 
there  had  been  complete  annual  premiums  paid.  But  in  order  to  secure 
such  proportion,  all  premium  notes  must  be  taken  up,  or  the  interest  be 
paid  within  three  months  after  it  was  due,  until  the  notes  are  cancelled 
by  returns  of  the  surplus,  or  the  whole  policy  will  be  forfeited,  unless  one 
or  more  annual  payments  have  been  made  in  full  by  cash  payment,  or  by 
application  of  the  dividend.  The  policy  was  accepted  upon  the  follow- 
ing, among  other  conditions  :  If  the  premium  or  the  interest  on  any  note 
should  not  be  paid  on  or  before  the  time  specified,  the  company  shall 
only  be  liable  for  such  proportional  part  of  the  sum  insured  as  provided 
for  above.  On  the  policy  was  indorsed  the  statement  that  the  dividends 
in  the  case  of  note  policies  would  be  first  applied  to  the  unpaid  interest, 
and  then  to  the  notes,  which  were  non-assessable.  "  This  policy  is  non- 
forfeitable.    Each  complete  yearly  payment  secures  its  proportion  of  the 

policy If  payments  of  premium  are  at  any  time  discontinued,  this 

policy  is  full  paid  for  an  amount  equal  to  as  many  proportionate  parts  of 
the  original  insurance  as  there  have  been  complete  annual  premiums  paid 
at  the  time  of  such  default. '^  The  note  contained  a  promise  to  pay  the 
interest  annually,  or  the  policy  should  be  forfeited.  The  policy  lapsed 
by  non-payment  of  the  fourth  annual  premium.  The  interest  on  the 
notes,  amounting  to  $24.80,  was  not  paid,  but  there  was  due  the  insured 
$51.15  dividend.  Held^  that  the  insured  was  entitled  to  have  the  unpaid 
interest  offset  by  the  dividend,  and  the  forfeiture  was  limited  to  seven 
tenths  of  the  original  sum.  Hull  v.  U.  W.  Life  Ins,  Co.^  Ins.  L.  J. ;  Cent. 
L.  J.,  December  1,  1876. 

JUDGMENT. 

See  Foreign  Law. 

'  JURISDICTION. 

Joint  stoci:  association  organized  under  state  law.  —  A 
joint  stock  association,  organized  under  the  laws  of  the  State  of  New  York, 
with  a  distinct  legal  existence,  the  privilege  of  perpetual  succession,  the 
right  of  making  contracts  by  an  artificial  name,  and  of  suing  and  being 
sued  in  the  name  of  its  president  or  treasurer,  is  so  far  a  citizen  of  that 
state  that  an  action  against  it  can  be  maintained  by  a  citizen  of  another 
state  in  a  federal  court,  irrespective  of  the  citizenship  of  the  individual 
members  of  such  association.  Maltz  v.  Am.  Ex.  Go.^  C.  C.  U.  S.  E.  D. 
Mich.,  Cent.  L.  J.,  December  8,  1876. 

landlord  and  tenant. 

Mortgage.  —  Landlord's  lien  on  crop  not  in  esse.  —  R.  the 
lessor  retained  a  lien  in  the  lease  on  the  annual  crops  of  cotton,  &c.,  to 
secure  the  rent  of  $3,500  per  annum  (for  the  plantation),  for  the  term  of 
five  years.  The  lessees,  the  third  year  of  the  term,  gave  a  mortgage  to 
E.  &  Co.,  for  surplies  furnished  that  year,  and  for  a^  antecedent  debt. 
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Held^  that  the  right  of  the  landlord  was  superior  to  that  of  the  mort- 
gagees, E.  &  Co.     Everman  v.  Rohb^  S.  C.  Miss.,  Cent,  L.  J.,  November 

17,  1876, 

LEX  LOCL 

See  Foreign  Law. 

LIMITATIONS. 

See  Foreign  Law;  Municipal  Corporation.     . 

MARRIED   woman. 

See  Deed,  2;  Dower. 

MECHANIC'S  LIEN. 

Notice  of  lien.  —  Partnership.  —  Transfer  of  note  to  ma- 
terial-man. —  Where  lien  covers  only  *  part  op  land.  —  A 
notice  of  a  mechanic's  lien  signed  with  a  copartnership  name,  instead  of 
with  the  individual  names  of  the  partners,  is  not  invalid  for  that  reason. 

A  mechanic's  lien  for  materials  furnished  upon  a  joint  contract  with 
a  copartnership,  will  bind  the  interest  of  one  of  such  parties  who  alone 
has  title  to  the  real  estate  upon  which  the  building  was  erected. 

The  mere  transfer  of  a  promissory  note  to  the  material-man  will  not  re- 
lease his  lien,  unless  the  same  is  paid  at  maturity,  or  unless  it  is  taken  in 
payment  of  the  account. 

The  lien  is  not  invalid,  although  it  does  not  cover  all  the  land  connected 
with  the  building,  to  which  the  owner  has  a  title  deed.  Smith  v.  Johnson^ 
S.  C.  D.  C,  W.  L.  R.,  December  2, 1876. 

mortgage. 

See  Admiralty,  6 ;  Landlord  and  Tenant. 

municipal  corporation. 

Limitations.  —  Where  a  county  owes  a  debt,  in  writing, 
which  has  been  due  for  more  than  five  years  (that  being  the  period  pre- 
scribed by  the  state  statute  of  limitations),  but  the  county  has  paid  the 
interest  on  such  a  debt  up  to  within  less  than  five  years,  and  has  other- 
wise within  that  time,  in  writing  and  repeatedly,  acknowledged  its  lia- 
bility to  pay  such  debt :  Held^  that  the  five  year  statute  of  limitation 
has  not  barred  an  action  for  the  recovery  of  such  debt.  Bd.^  ^c.  of  Leav- 
enworth V.  Higginhotham^  S.  C.  Kans.,  Cent.  L.  J.,  Nov.  17,  1876. . 

notary  public. 

The  supreme  court  D.  C.  will  take  notice  of  the  authority 
OF  A  notary  public  in  the  State  of  Maryland  to  administer  an  oath  to  an 
affidavit,  to  be  used  in  an  action  pending  in  this  jurisdiction  ;  the  same 
being  certified  by  his  signature  and  notarial  seal,  without  any  other  verifi- 
cation that  he  was  qualified  to  act  as  such  notary.  Denmead  v.  Maack^ 
S.  C.  D.  C,  W.  L.  R.,  November  26, 1876. 
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PARTNERSHIP. 

See  Mechanic's  Lien. 

RECEIVER. 

Action  against,  in  another  court  than  that  by  which:  re- 
ceiver has  been  appointed.  —  Contempt.  —  Practice.  —  In  such 
cases,  the  proper  practice  is  for  the  person  having  a  demand  against  the 
fund  in  the  hands  of  the  receiver  to  bring  his  demand  into  the  court  ap- 
pointing the  receiver,  and  the  court  will  ditect  him  to  be  examined,  pro 
interesse  suo  before  the  master,  and  if,  upon  auditing  his  claim,  the  court 
finds  it  to  be  a  just  one,  it  will  direct  the  receiver  to  pay  it  without  litiga- 
tion ;  but  if  the  court  finds  the  claim  to  be  a  doubtful  one,  it  will  give  the 
claimant  leave  to  prosecute  it  against  the  receiver  before  some  competent 
court,  —  consulting  herein  the  convenience  of  parties  and  exercising  a  judi- 
cial discretion.  A  person  who  brings  an  action  in  one  court  against  a  re- 
ceiver appointed  by  another  court,  without  the  consent  of  the  court  whose 
oiEcer  such  receiver  is,  is  guilty  of  a  contempt  of  the  latter  court :  and 
this  is  so  although  such  action  may  not  result  in  disturbing  the  posses- 
sion of  the  receiver.  This  doctrine  applies  with  peculiar  force  to  cases 
where  suits  are  brought  in  the  state  courts  against  receivers  appointed  by 
the  federal  courts,  in  actions  brought  by  citizens  of  other  states,  to  fore- 
close railway  mortgages.  Thompaon  v.  Scott^  C.  C.  U.  S.  Iowa,  Cent.  L. 
J.,  November  17,  1876. 

REVISED  statutes. 

See  Admiralty,  1,  4. 


SUPREME   COURT   OP   MAINE. 

(To  appear  in  65  Me.) 

EVIDBNCB.  —  TRIAL.  —  JURORS. 

STATE  V.  NEAGLE. 

Upon  the  trial  of  one  charged  with  having  in  his  possession  intoxicating  liquors  with  in- 
tent to  sell  the  same  in  violation  of  the  Taw,  the  record  of  his  previous  conviction  for  a 
similar  offence  is  admissible  in  evidence  upon  the  question  of  intent. 

And  the  docket  entries  may  be  read  to  the  jury,  when  a  more  extended  record  has  not 
been  made. 

Lrregularity  in  the  drawing  of  jurors  is  not  a  ground  for  setting  aside  a  verdict,  unless 
it  appears  that  the  party,  moving  to  have  the  verdict  set  aside,  was  injured  by  the  ir- 
regularity. 

Complaint,  for  search  and  seizure  of  intoxicating  liquors,  on  appeal 
from  the  municipal  court  of  Bath. 
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On  the  trial  of  the  appeal,  the  government  introduced  the  judge  of  the 
municipal  court  as  a  witness,  who  was  allowed,  against  objection,  for  sub- 
stance and  form,  to  read  his  docket  entry  of  a  former  conviction  of  re- 
spondent for  a  similar  offence.  After  the  verdict  of  guilty,  the  defendant 
moved  to  set  it  aside  for  informality  in  the  drawing  of  the  jurors  who 
sat  in  the  trial. 

In  the  hearing  of  the  motion,  it  appeared  in  evidence  that  before  the 
jurors  named  therein,  who  were  a  part  of  the  jury  who  rendered  the  ver- 
dict, were  drawn,  the  tickets  containing  the  names  of  jurors  who  had 
served  within  three  years  previous  had  been  withdrawn  from  the  jury  box 
of  the  city  of  Bath,  and  still  remained  out,  and  the  defendant  had  no 
knowledge  of  the  fact  before  the  verdict  was  rendered.  The  judge  over- 
ruled the  motion,  and  the  defendant  alleged  exceptions. 

W.  Q-ilbert^  for  the  defendant. 

W.  T,  Hall^  county  attorney,  for  the  state. 

Walton,  J.  Upon  the  trial  of  one  charged  with  having  in  his  pos- 
session intoxicating  liquors  with  intent  to  sell  the  same  in  violation  of  law, 
the  record  of  a  previous  conviction  of  a  similar  offence  is  admissible  in 
evidence  upon  the  question  of  intent.  So  decided  in  State  v.  Plunketty  64 
Maine,  534. 

And  the  docket  entries  may  be  read  to  the  jury,  when  a  more  extended 
record  has  not  been  made.  Leathers  v.  Cooley^  49  Maine,  337  ;  Pierce  v. 
Goodrichy  47  Maine,  173  ;  Longley  v.  Vose^  27  Maine,  179  ;  Read  v.  Sut- 
touy  2  Gush.  115 ;  Pruden  v.  Alden^  23  Pick.  184. 

Irregularity  in  the  drawing  of  jurors  is  not  a  ground  for  setting  aside  a 
verdict,  unless  it  appears  that  the  party  moving  to  have  the  verdict  set 
aside  was  injured  by  the  irregularity.  R.  S.  c.  82,  §  78 ;  R.  S.  c.  134, 
§  20.     No  such  injury  appears  in  this  cftee. 

Exceptions  overruled.     Judgment  on  the  verdict. 

Applbton,  C.  J.,  D1CKEB8ON,  Babrows,  Virgin,  Peters,  and  Lib- 
bey,  JJ.,  concurred. 


NOTES  OF  NEW  BOOKS. 

# 

The  Central  Law  Journal  is  now  published,  as  well  as  edited,  by  Mr.  Seymonr 
D.  Thompson.  This  journal  has  many  claims  to  excellence.  It  has  been  edited  with 
great  judgment,  and  merits  the  cordial  support  of  the  Bar  in  the  East,  no  less  than  the 
West. 

Freeman  on  Executions.  San  Francisco  :  Sumner,  Whitney,  &  Co.  Perhaps  no 
more  comprehensive  criticism  of  this  volume  could  be  made  than  to  state  that  it  is  done 
in  the  same  manner  and  probably  as  well  as  the  author's  work  on  Judgments.  It  is  per- 
spicuous, exhaustive,  and  as  near  what  such  a  treatise  ought  to  be,  in  every  important 
respect,  as  a  very  exacting  lawyer  would  require.  It  is  manifestly  in  advance  of  the 
average  law  book  of  the  day. 

Otto's  Reports  of  the  Decisions  of  the  Supreme  Court  of  the  United  States.  Vol. 
II.  of  Judge  Otto's  Reports  has  been  issued  by  Messrs.  Little,  Brown,  &  Co. 

Curtis  on  Copyrights,  which  has  been  promised  by  the  same  honse  for  a  long 
time,  is  said  to  be  in  press  and  about  to  be  published. 
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NOTES   OF    OPINIONS.    DECISIONS,   AND  ORDERS 

OF   THE  • 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Decrmbbr  Term,  1876. 

Monday,  December  4,  1876. 

No.  895.  Charles  E.  Wiswall  et  aL,  plaintiffs  in  error,  v.  George  W.  Campbell  el  al., 
assignees^  S^c,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  dismissing 
the  writ  of  error  in  this  cause  for  the  want  of  jurisdiction.  The  point  decided  is,  that 
proceedings  hy  creditors  to  prove  their  demands  against  the  estate  of  a  bankrupt  are  part 
of  the  suit  in  bankruptcy,  and  not  separate  and  independent  suits  at  law  or  in  equity. 

No.  745.  Milo  Hoadley,  appellant,  v.  The  City  and  County  of  San  Francisco.  Appeal 
from  the  Circuit  Court  of  die  United  States  for  the  District  of  California.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs.  Hoadley  claimed  certain  lands  in  the  city  under  the  operation  of  ordi- 
nances of  the  corporation,  and  whether  he  was  so  entitled  or  not  was  the  question  to  be 
determined.  The  court  finds  that  the  question  is  strictly  within  the  state  laws,  and  that 
it  was  properly  decided  in  favor  of  the  city  in  accordance  therewith. 

No.  4.  Richard  C.  Kimball  et  al.,  plaintiffs  in  error,  v.  William  F.  Evans  et  al.  In 
error  to  the  Supreme  Court  of  the  State  of  Ohio.  Mr.  Chief  Justice  Waite  delivered 
the  opinion  of  the  court,  dismissing  the  writ  of  error  in  this  cause  for  the  want  of  juris- 
diction. The  judgment  for  review  not  being  a  final  one  of  the  highest  court  of  the  state 
the  writ  of  error  is  dismissed. 

No.  88.  Antonio  Berreyesa,  administrator,  ^c,  appellant,  v.  The  United  States.  Appeal 
from  the  District  Court  of  the  United  States  for  the  District  of  California.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  district 
court  in  this  cause.  In  conformity  with  prior  decisions  in  such  cases,  this  is  decided 
adversely  to  the  claimant,  because  it  does  not  appear  that  a  grant  from  the  Mexican 
government  had  been  deposited  in  the  proper  puolic  office  among  the  public  archives 
of  the  Republic  of  Mexico. 

No.  127.  Annie  L.  Watt,  appellant,  v.  Chas.  Hill  and  Tip  Gamble.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Northern  District  of  Mississippi.  Mr.  Chief 
Justice  Waite  announced  the  decision  of  the  court,  affirming  the  decree  of  the  said  dis- 
trict court,  with  costs,  the  appellant  not  appearing  and  there  being  no  assignment  of 
errors. 

Monday,  December  11,  1876. 

No.  564.  Frederick  De  Bary  et  al.,  plaintiffs  in  error,  v.  Chester  A.  Arthur,  Collector,  {•<?. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judj^ment  of  the  said 
circuit  court,  with  costs.    In  this  case  the  court  affirms  the  judgment  of  the  circuit  court 
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holding  that  under  the  statute  the  duty  upon  champagne  in  bottles  is  $6  per  dozen  for 
the  wine,  and  thirty-six  cents  per  dozen  for  the  bottles,  in  addition'  to  the  specific  tax 
upon  the  wine. 

No.  116.  James  Ccdlanan,  Jun.^  appellant^y,  Michael  Hurley,  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice  Strong  delivered  the 
opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs,  and 
remanding  the  cause  with  directions  to  dismiss  the  bill.  It  is  here  held  that  a  treas- 
urer's deed  for  lands  sold  for  delinquent  taxes  in  Iowa,  if  substantially  regular  in  form, 
is,  under  the  statute  of  that  state,  at  least  prima  facie  evidence  that  a  sale  was  made; 
and  if  there  was  a  bona  fide  sale,  in  substance  or  in  fact,  the  deed  is  conclusive  evidence 
that  it  was  made  at  a  proper  time,  and  in  the  proper  manner.  So,  in  a  case  where  the 
tax-deed,  regular  in  form,  recited  that  the  land  was  sold  on  January  4,  and  where  the 
treasurer  testified  that  the  sale  of  land  for  delinquent  taxes  in  the  county  began  on  that 
day  and  was  continued  from  day  to  day  until  January  18,  and  that  he  entered  all  of  the 
sales  as  made  on  the  4th;  the  sale  at  any  time  between  those  dates  was  valid;  and  thai 
recording  the  sale  as  of  the  first  day,  tliough  actually  made  later,  did  not  impair  the 
title. 

No.  66.  Daniel  R.  Brandt^  appellant^  v.  The  Virginia  Coal  Iron  Company  et  al.     Ap- 

Seal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  West  Virginia.  Mr. 
ustice  Field  delivered  the 'opinion  of  the  court,  reversing  the  decree  of  said  circuit  court, 
with  costs,  and  remanding  the  cause  for  further  proceedings,  in  conformity  with  the  opin- 
ion of  this  court.  Dissenting,  Mr.  Justice  Swayne  and  Mr.  Justice  Davis.  It  is  here 
held  that  where  a  testator  made  a  bequest  to  his  wife  of  all  his  estate,  real  and  personal, 
*  ^  to  have  and  to  hold  during  her  life  and  to  do  with  it  as  she  sees  proper  before  her 
death,"  the  wife  took  a  life  estate  in  the  property  with  only  such  power  as  a  life  tenant 
can  have,  and  that  her  conveyance  of  the  real  property  passed  no  greater  interest;  that 
for  the  application  of  the  doctrine  of  equitable  estoppel  with  respect  to  the  title  of  prop- 
erty, there  must  generally' be  some  intended  deception  in  the  conduct  or  declarations  of 
the  party  to  be  estopped,  or  such  gross  negligence  on  his  part  as  to  amount  to  construc- 
tive fraud  by  which  another  has  been  misled  to  his  injury ;  and  that,  where  the  estoppel 
relates  to  the  title  of  real  property,  it  is  essential  to  the  application  of  the  doctrine  that 
the  party  claiming  to  have  been  influenced  by  the  conduct  or  declarations  alleged  shall 
be  not  only  destitute  of  the  knowledge  of  the  true  state  of  the  title,  but  also  of  any  con- 
venient and  available  means  of  acquiring  such  knowledge.  Both  parties  having  the  same 
means  of  ascertaining  the  truth,  there  is  no  estoppel. 

No.  49.  Wm.  F,  White  et  al.j  plaintiffs  in  error ^  v.  Nicholas  Luning.  In  error  to  the 
Circuit  Court  of  the  United  States  lor  the  District  of  California.  Mr.  Justice  Davis 
delivered  the  opinion  of  the  court,  affiriaing  the  judgment  of  the  said  circuit  court  in  this 
cause,  with  costs.  This,  it  is  said,  is  the  case  of  a  mortgagor  unable  to  pay  his  debt  and 
getting  it  satisfied  by  a  sale  of  the  mortgaged  property,  seeking  to  prevent  his  creditor, 
who  had  doubtless  been  compelled  to  purchase  the  property,  from  recovering  possession 
of  it,  on  the  ground  that  no  title  passed  to  him  by  reason  of  misdescription  in  the  deed 
of  the  sheriff,  when,  if  there  be  any  misdescription,  it  was  presumably  caused  by  him, 
as  the  property  was  offered  for  sale  in  parcels  by  his  direction  and  for  his  advantage. 
As  it  was  not  found  that  the  description  errors  misled  any  one,  or  caused  any  sacrifice  of 
the  property,  it  was  held  that  no  one  was  injured  by  them,  and  that  there  was  no  merit  in 
the  defence. 

No.  132.  Joseph  Dalton,  plaintiff  in  err  or ^  v.  Abraham  G.  Jennings.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr.  Justice 
Miller  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court, 
with  costs.  In  this  case  it  is  held  that  the  patent  of  John  Dalton  for  *^  a  head  or  hair- 
net composed  of  a  main  set  of  meshes  fabricated  of  coarse  thread,  combined  with  an 
auxiliary  set  or  sets  of  meshes  fabricated  of  fine  thread/'  is  void,  because  there  is  no 
invention  in  it,  and  because  various  tabrics  had  been  made  and  were  in  public  use  for  a 
long  time  before  his  application,  which  are  precisely  and  accurately  described  by  Dalton 
in  tbe  specification  and  claim  of  his  patent. 

No.  129.  The  United  States^  appellant ^  v.  The  Philadelphia  and  Southern  Mail  Steamship 
Co.,  claimants;  No.  130.  l^he  Philadelphia  and  Southern  Mail  Steamship  Co.,  claim- 
ants, (cc,  appellants,  v.  The  United  States;  No.  628.  George  Pursglove,  appellant,  v.  The 
Steamship  Juniata,  jrc,  el  al.  Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana.  Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  modi- 
fying tbe  decree  of  the  said  circuit  court,  so  as  to  require  full  payment  to  be  made  to 
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the  United  States  by  the  claimants  of  the  steamship  Juniata  of  all  damages  sustained,  as 
found  by  the  commissioner,  and  affirming;  the  decrees  in  all  other  respects. 

No.  123.  John  Dunbar  et  a/.,  appellants^  v.  Margaret  Myers^  executrix,  Sfc. ;  No.  737. 
Margaret  Myers,  executrix,  jrc,  appellant,  v.  John  Dunbar  et  al.  Appeals  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  New  xork.  Mr.  Justice 
Clifford  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit 
court,  and  remanding  the  cause,  with  directions  to  enter  a  decree  dismissing  the  bill 
of  complaint.  Costs  in  this  court  to  be  paid  by  complainants.  This  was  the  reversal 
of  a  decree  finding  an  infringement  of  the  appellees'  patent  for  an  improvement  in 
saws,  the  court  holding  that  the  invention  lacked  novelty.  The  court  say,  in  respect 
of  inventions,  that  a  better  opinion  is  that  an  improvement  claimed  should  involve  in- 
vention to  make  it,  as  the  patent  act  confers  no  right  to  obtain  a  patent  except  to  a  per- 
son who  has  invented  or  discovered  some  new  and  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  some  new  and  useful  improvement  in  one  or  the  other  of  those 
described  subject  matters. 

No.  731.  Russell  Sage  et  at,,  interveners,  appellants,  v.  The  Central  Railroad  Company 
of  Iowa,  Appeal  from  the  Circuit  Court  for  the  District  of  Iowa.  Mr.  Chief  Justice 
Waite  delivered  the  opinion  of  the  court,  vacating  the  supersedeas  and  denying  the 
motions  to  dismiss  and  advance  this  cause.  Dissenting,  Mr.  Justice  Miller  and  Mr.  Jus- 
tice Field.  Motion  to  vacate  the  supersedeas  granted.  Motion  to  dismiss  the  appeal 
denied.  Motion  to  advance  the  cause  for  hearing  denied,  as  the  case  involves  only  pri- 
vate interests. 

No.  14.  Catharine  F,  Saivon,  administrator,  Sfc,  plaintiff  in  error,  v.  Dennis  G,  Kenny, 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Arkansas. 
Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court,  with  costs  and  interest.  It  is  here  said  that  by  the  Code  of  Prac- 
tice of  Arkansas,  which  was  in  force  when  this  judgment  was  rendered,  it  was  provided 
that  **  where  two  qv  more  persons  are  jointly  bound  by  contract  the  action  thereon  may 
be  brought  against  all  or  any  of  them  at  the  plaintiffs  option;''  that  **  judgment  may  be 
given  for  or  against  one  or  more  of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants;"  and  that  ^* though  all  the  defendants  have  been  summoned,  judg- 
ment may  be  rendered  against  any  of  them  severally,  where  the  plaintiff  would  be 
entitled  to  judgment  against  such  defendants  if  the  action  had  been  against  them  alone." 
This,  under  the  Act  of  June  1,  1872  (17  Stat.  187,  sec.  5;  Rev.  Stat.  914),  furnished  a 
rule  of  practice  for  the  courts  of  the  United  States  in  that  state. 

No.  895.  7'he  United  States,  appellants,  v.  The  State  National  Bank  of  Boston.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  denying  the  motion  to  remand 
this  cause. 

Mr.  Chief  Justice  TVaite  announced  to  the  bar  that  the  court  would  adjourn  on  Friday 
next  to  Monday,  the  8th  of  January.  He  also  announced  the  following  amendment  to 
Rule  6,  to  wit :  One  hour  to  each  side  shall  be  allowed  on  the  argument  of  a  motion,  and 
no  more,  without  special  leave  of  the  court  granted  before  the  argument  begins. 
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Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Weed,  Parsons,  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  0.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soule,  Thomas,  &  Wentworth. 

Chica^  L.  N.  —  Chicago  Legal  News,  Chicago,  III.,  Chicago  Legal  News  Co. 

Daily  Keg.  — DaUy  Register,  N^w  York,  803  Broftdwajr. 
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Ins.  L.  J. — Insurance  Law  Journal^  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Joumaly  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Gaz.  — Legal  Gazette,  Philadelphia,  Pa.,  King  &  Baird. 

Leg.  Int.  —  Legal  Intelligencer ,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  III.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter^  San  Francisco,  Cal.,  J.  P.  Booardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ADMINISTRATOR. 

Place  of  appointment.  —  Trusts,  etc.  —  A  bill  in  equity  to  en- 
force a  trust  brought  against  an  administrator  alleged  that  the  respondent 
as  administrator  withdrew  a  bank  deposit,  being  the  trust  funds  in  ques- 
tion. The  answer  alleged  the  respondent's  appointment  as  administrator 
in  Massachusetts,  and  that  as  such  he  withdrew  the  deposit  and  held  the 
same  as  part  of  his  decedent's  estate.  Held^  in  the  absence  of  denial  by 
the  administrator,  that  he  held  the  deposit  as  administrator  in  Rhode  Isl- 
and ;  that  the  court  would  presume  he  held  it  as  administrator  in  Rhode 
Island,  and  would  order  him  to  account  directly  with  the  complainant,  the 
trust  having  been  proven.  Ray  v.  SimmonSy  S.  C.  R.  I.,  Am.  Law.  Reg., 
December,  1876. 

ADMIRALTY. 

1.  Domestic  vessel.  —  A  material  -  man  has  no  lien  for  re- 
pairs or  supplies  to  a  domestic  vessel.  The  Albany^  C.  C.  U.  S.  Minn., 
Cent.  L.  J.,  January  5,  1877. 

2.  Foreign  or  domestic  vessel.  —  Residence.  —  Enrolment.  — 
Whether  a  vessel  is  foreign  or  domestic  depends  upon  the  residence  of  her 
owners  and  not  upon  her  enrolment,  where  the  two  are  different,     lb. 


BANKRUPTCY. 

1.  Number  and  value  of  creditors.  —  Attaching  creditors.  — 

Creditors  who  have  obtained  liens  by  attachment  within  four  months 
before  the  commencement  of  proceedings  in  bankruptcy,  are  not  to  be 
reckoned  in  computing  the  proportion  of  creditors  who  must  unite  in  an 
involuntary  petition.  In  re  Scrafford^  C.  C.  U.  S.  Kas.,  Cent.  L.  J., 
January  5,  1877. 

2.  Composition.  —  Only  one  meeting  of  creditors  required.  — 
Under  the  Bankrupt  Act  of  the  United  States,  no  second  meeting  of 
creditors  to  confirm  the  resolution  of  the  first  meeting  is  necessary,  as 
required  by  the  British  act.  In  re  Scott^  Collins  ^  Co.^^  D.  C.  U.  S.  E. 
D.  Mo.,  Cent.  L.  J.,  January  12,  1877. 

1  The  opinion  in  this  cause  was  delivered  by    the  English  act  and  those  of  the  United  States 
Jadge  Treat,  and  is  of  a  masterly  character,    act  is  taken  from  the  opinion :  — 
The  following  reproduction  of  the  provisions  of 


UNITED   STATES. 

"  That  in  all  cases  in  bankruptcy  now  pend- 
ing, or  to  be  hereafter  pending,  by  or  against 


BBITISH. 

**  The  creditors  of  a  debtor  unable  to  pay  his 
debts  may,  by  an  extraordinary  resolution,  re- 
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3.  Ibid.  —  Hearing.  —  What  may  be  heard.  —  At  the  hearing,  of 
which  the  creditors  are  required  to  have  notice,  objections  may  be  pre- 


any  person,  whether  an  adjudication  in  bank- 
ruptcy shall  have  been  had  or  not,  the  creditors 
of  such  alleged  bankrupt  may,  at  a  meeting 
called  under  the  direction  of  the  court,  and  upon 
not  less  than  ten  days'  notice  to  each  known 
creditor  of  the  time,  place,  and  purpose  of  such 
meeting,  such  notice  to  be  personal  or  otherwise, 
as  the  court  may  direct,  resolve  that  a  composi- 
tion, proposed  by  the  debtor,  shall  be  accepted 
in  satisfaction  of  the  debts  due  to  them  from  the 
debtor." 


"  And  such  resolution  shall,  to  be  operative, 
have  been  passed  by  a  majority  in  numbef  and 
three  fourths  in  value  of  the  creditors  of  the 
debtor,  assembled  at  such  meeting  either  in  per- 
son OH  BT  PROXY,  and  shall  be  confirmed  bu  the 
signature  thereto  of  the  debtor  and  tun  thirds  in 
number  and  one  ha/fin  value  of  all  the  creditors  of 
the  debtor,*' 


"And  in  calcnlatiDg  a  majority  for  the  pur- 
poses of  a  composition  under  this  section,  cred- 
itors whose  debts  amount  to  sums  not  exceed- 
ing Jifty  dollars  shall  be  reckoned  in  the  majority 
in  value,  but  not  in  the  majority  in  number ;  and 
the  value  of  the  debts  of  secured  creditors  above 
the  amount  of  such  security  to  be  determined 
by  the  court,  shall,  as  nearly  as  circumstances 
admit,  be  estimated  in  the  same  way." 


"  And  creditors  whose  debts  are  fiilly  secured 
shall  not  be  entitled  to  vote  upon  or  to  sign  such 
resolution  without  first  relinquishing  such  se- 
curity for  the  benefit  of  the  estate.^' 


ti 


"The  debtor,  unless  prevented  by  sickness, 
or  other  cause  satisfactory  to  such  meeting, 
shall  be  present  at  the  same,  and  shall  answer 
any  inquiries  made  of  him  ;  and  he,  or,  if  he  is 
so  prevented  from  being  at  such  meeting,  some 
one  in  his  behalf,  shall  produce  to  the  meeting 
a  statement  showing  the  whole  of  his  assets  and 
debts,  and  the  names  and  addresses  of  the  cred- 
itors to  whom  such  debts  respectively  are  due." 


"  Such  resolution,  together  with  the  statement 
of  the  debtor  as  to  his  assets  and  debts,  shall  be 
presented  to  the  court ;  and  the  court  shall, 
upon  notice  to  all  the  creditors  of  the  debtor  of  not 
less  than  five  days,  and  upon  hearing,  inquire 
whether  such  resolution  has  been  passed  in  the 
manner  directed  by  this  section;  and  if  satis- 
fied that  it  has  been  so  passed,  it  shall,  subject 
to  the  provisions  hereinafter  contained,  and 
upon  being  satisfied  that  the  same  is  for  the 


solve  that  a  composition  shall  be  accepted  in 
satisfaction  of  the  debts  due  to  them  from  the 
debtor." 


"  An  extraordinary  resolution  of  creditors 
shall  be  a  resolution  which  has  been  passed  bv 
a  majority  in  number  and  three  fourths  in  value 
of  the  creditors  of  the  debtor,  assembled  at  a 
general  meeting  to  be  held  in  the  manner  pre- 
scribed, of  which  notice  has  been  given  in  the 
prescribed  manner,  and  has  been  confirmed  by  a 
majority  in  number  and  value  of  the  creditors  as- 
sembled at  a  subsequent  general  meeting,  of  which 
notice  has  been  given  in  the  prescribed  manner, 
and  held  at  an  interval  of  not  less  than  seven 
days  nor  more  than  fourteen  days  from  the 
date  of  the  meeting  at  which  such  resolution 
was  first  passed." 

"  In  calculating  a  majority  for  the  purposes 
of  a  composition  under  this  section,  creditors 
whose  debts  amount  to  sums  not  exceeding  ten 
pounds  shall  be  reckoned  in  the  majority  in  value, 
but  not  in  the  majority  in  number;  and  the  value 
of  the  debts  of  secured  creditors  shall,  as  nearly 
as  circumstances  admit,  be  estimated  in  the 
same  way,  and  the  same  description  of  creditors 
shall  be  entitled  to  vote  at  such  general  meet- 
ings as  in  bankruptcy." 


(No  similar  provision.) 


"  The  debtor,  unless  prevented  by  sickness  or 
other  cause  satisfactory  to  such  meetings,  shall 
be  present  at  both  the  meetings  at  which  the  ex- 
traordinary resolution  is  passed,  and  shall  an- 
swer any  inquiries  made  of  him ;  and  he,  or  if 
he  is  so  prevented  from  being  at  such  meet- 
ings, some  one  on  his  behalf,  shall  produce  to 
the  meetings  a  statement  showing  the  whole  of 
his  assets  and  debts,  and  the  names  and  ad- 
dresses of  the  creditors  to  whom  such  debts  re- 
spectively are  due.' 


ft 


"  The  extraordinary  resolution,  together  with 
the  statement  of  the  debtor  as  to  his  assets  and 
debts,  shall  be  presented  to  the  registrar,  and  it 
shall  be  his  duty  to  inquire  whether  such  res- 
olution has  been  passed  in  the  manner  directed 
by  this  sedtion ;  and  if  satisfied  that  it  has  been 
so  passed,  he  shall  forthwith  register  the  resolu- 
tion and  statement  of  assets  and  debts;  but 
until  such  registration  has  taken  place,  such 
resolution  shall  be  of  no  validity ;  and  any  cred- 
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sented  as  to  the  due  passage  of  the  original  resolution,  the  confirmatory 
signatures,  and  what  is  for  the  best  interest  of  all  concerned.     lb. 


best  interest  of  all  concerned,  canse  such  resolu- 
tion to  be  recorded  and  statement  of  assets  and 
debts  to  be  filed ;  and  until  such  record  and 
filing  shall  have  taken  place,  such  resolution 
shall  be  of  no  validity.  And  any  creditor  of 
the  debtor  may  inspect  such  record  and  state- 
ment at  all  reasonable  times." 


**  The  creditors  may,  by  resolution  passed  in 
the  manner  and  under  the  circumstances  afore- 
said, add  to,  or  vary  the  provisions  of,  any  com- 
position previously  accepted  by  tbem,  without 
prejudice  to  any  persons  taking  interests  under 
such  provisions  wno  do  not  assent  to  such  addi- 
tion or  variation.  And  any  such  additional 
resolution  bhiiU  be  presented  to  the  court  in  the 
same  manner,  and  proceeded  with  in  the  same 
way  and  with  the  same  consequences,  as  the  res- 
olution by  which  the  composition  was  accepted 
in  the  first  instance." 


''The  provisions  of  a  composition,  accepted 
by  such  resolution  in  pursuance  of  this  section, 
shall  be  binding  on  all  the  creditors  whose 
names  and  addresses,  and  the  amounts  of  the 
debts  due  to  whom,  are  shown  in  the  statement 
of  the  debtor  produced  at  the  meeting  at  which 
the  resolution  fchall  have  been  passed,  but  shall 
not  affect  or  prejudice  the  rignts  of  any  other 
creditors."  

"  Where  a  debt  arises  on  a  bill  of  exchange 
or  promissory  note,  if  the  debtor  shall  be  igno- 
rant of  the  holder  of  anv  such  bill  of  exchange 
or  promissory  note,  he  shall  be  required  to  state 
the  amount  of  such  bill  or  note,  the  date  on 
which  it  falls  due,  the  names  of  the  acceptor 
and  of  the  person  to  whom  it  is  payable,  and 
any  other  particulars  within  his  knowledge  re- 
specting the  same;  and  the  insertion  of  such 
particulars  shall  be  deemed  a  sufficient  descrip- 
tion by  the  debtor  in  respect  to  such  debt. 

**  Any  mistake  made  inadvertently  by  a  debtor 
in  the  statement  of  his  debts  may  be  corrected 
upon  reasonable  notice,  and  with  the  consent  of 
a  general  meeting  of  his  creditors." 


**  Every  such  composition  shall,  subject  to 
priorities  declared  in  said  act,  provide  for  a  pro 
rata  payment  or  satisfaction,  in  money,  to  the 
creditors  of  such  debtor,  in  proportion  to  the 
amount  of  their  unsecured  debts,  or  their  debts 
in  respect  to  which  any  such  security  shall  have 
been  duly  surrendered  and  given  up." 

"  The  provisions  of  any  composition  made  in 
pursuance  of  this  section  may  be  enforced  by 
the  court,  on  motion  made  in  a  summary  man- 
ner, by  any  person  interested,  and  on  reason- 
able notice ;  and  any  disobedience  of  the  order 
of  the  court  made  on  such  motion  shall  be 
deemed  to  be  a  contempt  of  court." 

"Bales  and  regulations  of  court  may  be 


itor  of  the  debtor  may  inspect  such  statement 
at  prescribed  times,  and  on  payment  of  such 
fee,  if  any,  as  may  be  prescribed." 


(( 


The  creditors  may,  by  an  extraordinary 
resolution,  add  to  or  vary  the  provisions  of  any 
composition  previously  accepted  by  them,  with- 
out prejudice  to  any  persons  taking  interests 
under  such  provisions  who  do  not  assent  to  such 
addition  or  variation  ;  and  any  such  extraordi- 
nnry  resolution  shall  be  presented  to  the  rtgis- 
trar  in  the  same  manner  and  with  the  same 
consequences  as  the  extraordinary  resolution  bj 
which  the  composition  was  accepted  in  the  first 
instance." 


"  The  provisions  of  a  composition,  accepted 
by  an  extraordinary  resolution  in  pursuance  of 
this  section,  shall  be  binding  on  all  the  creditors 
whose  names  and  addresses,  and  the  amount  of 
the  debts  due  to  whom,  are  shown  in  the  state- 
ment of  the  debtor  produced  to  the  meetings 
at  which  the  resolution  has  passed,  but  shall 
not  affect  or  prejudice  the  rights  of  any  other 
creditors." 

"  Where  a  debt  arises  on  a  bill  of  exchange 
or  promissory  note,  if  the  debtor  is  ignorant  of 
the  holder  of  any  such  bill  of  exchange  or 
promissory  note,  he  shall  be  required  to  state 
the  amount  of  such  bill  or  note,  the  date  on 
which  it  falls  due,  the  name  of  the  acceptor  or 
person  to  whom  it  is  payable,  and  any  other 
particulars  within  his  knowledge  respecting  the 
same ;  and  the  insertion  of  such  particulars 
shall  be  deemed  a  sufficient  description  of  the 
creditor  of  the  debtor  in  respect  of  such  debt ; 
and  any  mistake  made  inadvertently  by  a  debtor 
in  the  statement  of  his  debts  may  be  corrected 
after  the  prescribed  notice  has  been  given,  with 
the  consent  of  a  general  meeting  of  his  cred- 
itors."   

(No  similar  provision.) 


"  The  provisions  of  any  composition  made  in 
pursuance  of  this  section  may  be  enforced  by 
the  court  on  a  motion  made  in  a  summary  man' 
ner  by  any  person  interested  ;  and  any  disobe- 
dience of  the  order  of  the  court  made  on  such 
motion  shall  be  deemed  to  be  a  contempt  of 
court." 

"  Rules  of  court  may  be  made  in  relation  to 
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4.  Ibid.  —  Who  may  be  heabd.  —  None  but  unsecured  creditors  can 
be  heard  at  the  hearing.  Semble^  that  a  secured  creditor,  who  does  not 
release  his  security  at  or  before  the  first  meeting,  cannot  be  heard,     lb. 

5.  Ibid.  —  Passage  of  besolution.  —  Debtor.  —  Notice  to  the  cred- 
itors having  been  given,  the  required  number  of  unsecured  creditors  as- 
sembled at  the  first  meeting  called  may  pass  the  resolution.  If  a  secured 
creditor  wishes  to  vote  he  must  first  relinquish  his  security.  The  debtor 
must  appear  and  submit  the  statement  required.  As  no  other  formal 
meeting  of  the  creditors  is  required,  Tie  is  not  bound  to  appear  at  the  hear- 
ing,  to  again  submit  his  statement,     lb. 

6.  Ibid.  —  Hbabing.  —  What  coubt  must  decide.  —  The  resolu- 
tion purporting  to  have  been  previously  passed,  together  with  the  debtor's 
statement,  having  been  presented  to  the  court,  a  hearing  will  be  ordered 
on  notice.  At  this  hearing  it  must  be  decided  whether  such  resolution 
was  duly  passed  and  the  needed  confirmatory  signatures  obtained,  and,  if 
proved  to  the  satisfaction  of  the  court,  the  court  must  then  be  satisfied 
that  the  terms,  &c.,  are  for  the  best  interest  of  all  concerned,     lb. 

7.  Ibid.  —  Signattjbbs  to  resolution.  —  It  is  not  necessary  that 
the  confirmatory  signatures  shall  be  attached  to  the  resolution  at  the  first 
meeting ;  but  they  must  be  attached  before,  or  at,  the  hearing.  They  are 
essential  to  make  the  resolution  operative.     lb. 

8.  Ibid.  —  Meeting  to  vary  original  proposition.  —  When 
MUST  BE  held.  —  It  is  the  intent  of  the  bankrupt  act  that  a  meeting  for 
the  purpose  of  adding  to  or  varying  the  original  proposition  should  follow 
the  recording,  &c.,  of  the  former  resolution.  But,  semblcy  that  if  after 
the  first  meeting,  and  before  the  hearing,  the  debtor  agrees  to  enlarge  his 
offer,  the  court  may  inquire  into  it.  The  proposed  advance  in  the  per- 
centage is  only  demonstrative  of  the  fact  that  the  original  proposition, 
whether  confirmed  or  not  by  the  needed  signatures,  is  not  for  the  best  in- 
terest of  the  creditors.     /6. 

9.  Ibid.  —  Creditor's  name  on  list.  —  Evidei^ce.  —  The  fact  that 
a  debtor  has  placed  the  name  of  a  creditor  on  his  list  does  not,  primd 
faeie^  establish  that  he  is  a  creditor.  The  creditor  must  prove  himself  to 
be  such  in  the  formal  manner  required  by  the  statute  and  the  general 


made  in  relation  to  proceedings  of  composition 
herein  provided  for,  m  the  same  manner  and  to 
the  same  extent  as  now  provided  by  law  in  re- 
lation to  proceedings  in  bankraptcy." 


"  If  it  shall  at  any  time  appear  to  the  coart, 
on  notice,  satisfactory  evidence,  and  hearing, 
that  a  composition  under  this  section  cannot, 
in  consequence  of  legal  diflSculties,  or  for  any 
sufficient  cause,  proceed  without  injustice  or 
undue  delay  to  the  creditors  or  to  the  debtor, 
the  court  may  refuse  to  accept  and  confirm  such 
composition,  or  may  set  the  same  aside ;  and  in 
either  case,  the  debtor  shall  bo  proceeded  with 
as  a  bankrupt,  in  conformity  with  the  provis- 
ions of  law,  and  proceedings  may  be  had  ac- 
cordingly ;  and  the  time  during  which  tuch  com- 
position shall  have  been  in  force  shall  not,  in  such 
case,  be  computed  in  calculating  periods  of  time 
prescribed  6y  said  act/' 


it 


proceedings  on  the  occasion  of  the  acceptance 
of  a  composition  by  an  extraordinary  resolu- 
tion of  creditors,  in  the  same  manner  and  to 
the  same  extent  and  of  the  same  authority,  as 
in  respect  of  proceedings  in  bankruptcy." 

"  If  it  appear  to  the  court,  on  satisfactory 
evidence,  tnat  a  composition  under  this  section 
cannot,  in  consequence  of  legal  difficulties,  or 
for  any  sufficient  cause,  proceed  without  injus- 
tice or  undue  delay  to  the  creditors  or  to  the 
debtor,  the  court  may  adjudge  the  debtor  a 
bankrupt,  and  proceedings  may  be  had  accord- 
ingly/' 
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orders.  In  involuntary  proceedings,  however,  the  petitioning  creditors, 
on  whose  motion  an  order  to  show  cause  has  been  issued,  are  not  bound  to 
prove  anew,  and  in  another  and  more  formal  manner,  that  they  are  such 
creditors,  at  a  meeting  for  composition.     lb. 

10.  Ibid.  —  The  register  is  an  officer  of  the  court,  and  as  such 
he  cannot  act  independently  of  its  judgments  or  decrees,  but  must  take 
notice  of  them.     lb. 

11.  Ibid.  —  Attorney  appearing  for  creditor.  —  Dispute. — 
Procedure.  —  A  duly  authorized  attorney  appeared  before  the  raster 
at  a  composition  meeting  and  offered  to  vote,  as  representing  a  creditor 
under  a  power  previously  given.  At  the  same  time  another  person, 
claiming  to  be  an  attorney,  also  appeared  and  produced  a  telegram  which 
he  stated  he  had  just  received  from  the  principal  revoking  the  former 
power,  and  requesting  him  to  act  in  his  place.  Held^  that  it  was  the 
duty  of  the  register  to  have  deferred  action  until  he  could  have  examined, 
to  his  satisfaction  the  proofs  of  the  revocation  and  new  appointment.    lb. 

12.  Ibid.  —  Attorney.  —  Evidence  of  authority  to  represent 
creditor.  —  When  an  attorney,  duly  admitted  to  practise  in  this  court, 
appears  before  the  register  to  represent  a  person  in  interest,  he  must  be 
accepted  as  such,  unless  some  one  puts  him  to  proof  by  a  rule  therefor  to 
show  his  authority.  All  others  must  show  formal  powers  of  attorney  as 
prescribed  by  the  general  orders.     lb. 

13.  Ibid.  —  Effect  of  omission  of  assets  in  statement.  —  The 
fact  that  some  individual  assets  were  omitted  in  the  statement  at  the  first 
meeting  does  not  render  the  action  taken  thereat  void.  It  is  for  the  court 
to  decide,  in  the  light  of  the  facts,  upon  the  alleged  concealment  of  assets, 
and  upon  the  failure  to  name  all  of  the  creditors.     JTJ. 

14.  Ibid.  —  Diligence  required  of  creditors.  —  While  creditors 
should  have  the  amplest  opportunity  to  determine  their  action  at  each 
stage  of  the  case,  they  must  be  held  to  the  proper  measure  of  diligence. 
If  the  provisions  of  the  bankrupt  act  are  to  be  so  administered  as  to  pro- 
mote dilatory  motions,  its  beneficence  will  disappear.     lb. 

BILLS  AND  NOTES. 

1.  Addition  op  name  of  another  maker  without  consent  of 

ORIGINAL  MAKER.  —  After  the  execution  and  delivery  of  a  promissory  note 
by  M.,  and  without  his  knowledge  or  consent,  it  was  signed  by  J.  In  an 
action  against  both  by  an  indorser :  Held^  (1.)  That  the  adding  the  name 
of  another  maker  to  a  bill  or  note  is  a  material  alteration,  such  as  will 
discharge  the  original  J)ai*ties  not  consenting,  without  regard  to  whether 
the  alteration  is  injurious  or  beneficial  to  them,  and  that  M.  was  dis- 
charged ;  (2.)  That  J.  became  thereby  the  maker  of  a  new  note,  and  that 
the  discharge  of  the  other  maker  was  sufficient  consideration  to  support 
his  promise,  the  law  presuming  that  he  knew  that  the  effect  of  his  signa- 
ture would  be  to  discharge  M.  Dickerman  v.  JUiner^  S.  C.  Iowa,  Cent. 
L.  J.,  January  6,  1877. 

2.  Alteration  of  note  by  filling  blanks.  —  Right  of  bona  fide 
holder.  —  In  suit  against  the  indorser  on  a  promissory  note,  the  defence 
being  an  unauthorized  alteration,  it  appeared  that  in  the  bottom  line,  at  the 


February,  1877.]  THE  AMERICAN  LAW  TIMES.  25 

Vol.  IV.]  Digest  of  Cases.  [No.  2. 

end  of  the  note,  was  the  printed  form,  "  For  value  received,"  without  a 
printed  blank  following  it,  in  which  to  insert  rate  of  interest  (as  e,.g, 

'*  with  interest  from at  the  rate  of per  cent,  per  annum)  ; "  but 

that  in  the  blank  space,  commencing  on  the  line  with  and  directly  follow- 
ing the  words,  "  Value  received,"  and  running  obliquely  upward  to  avoid 
the  signature,  were  written,  after  the  paper  left  defendant's  hands,  the 
'words,  "  With  interest  at  the  rate  of  ten  per  cent,  per  annum  after  matu- 
rity." Nothing  in  the  color  of  the  ink  used  in  the  inserted  clause  would 
readily  excite  suspicion.  It  was  held  that,  although  the  note  did  not  pre- 
sent a  glaring  case  of  alteration,  yet  enough  appeared  to  authorize  the 
court,  under  appropriate  instructions,  to  leave  to  the  jury  the  question 
-whether  the  note  was  altered  in  such  a  manner  as  to  put  the  plaintiff  on 
inquiry  at  the  time  of  his  purchase. 

In  a  case  where  a  note,  framed  on  a  printed  blank,  was  complete  at  the 
time  it  left  the  hands  of  the  party  sought  to  be  charged,  but  was  so 
printed  as  to  give  an  apparent  authority  to  fill  a  blank  space  occupying 
the  same  position  relative  to  the  body  of  the  note  that  an  interest  clause 
usually  does,  and  the  space  left  furnished  ample  room  for  inserting  such 
clause,  and  the  space  was  not  filled  in  a  way  to  attract  observation,  the 
court  strongly  inclined  to  the  opinion  that  tte  defendant  would  be  bound 
to  an  innocent  holder.  Iron  Mountain  Bank  v.  Armstrong^  S.  C.  Mo., 
Am.  Law  Reg.,  December,  1876. 

CHATTEL  MORTGAGE. 
1.   SbIZUEE  under  CHATTEL  MORTGAGE  WHERE  IDENTITY  IS   LOST. 

—  A  chattel  mortgage  on  a  stock  of  goods  allowed  of  their  disposal  in 
the  usual  course  of  trade,  but  stipulated  that  if  the  stock  was  not  kept  up 
to  a  certain  amount  as  security  for  the  mortgagees,  the  latter  might  enter. 
On  breach  of  this  condition  a  seizure  and  sale  to  the  amount  of  the  mort- 
gage debt  was  sustained  against  subsequent  purchasers  with  notice,  though 
the  identity  of  the  goods  had  been  nearly  destroyed.  Leland  v.  Collver^ 
S.  C.  Mich.,  Cent.  L.  J.,  January  5,  1877 ;  Mo.  West.  Jur.,  January,  1877. 

2.  Mortgaged  chattels  as  a  trust  fund.  —  A  constantly  chang- 
ing stock  of  goods,  subject  to  a  chattel  mortgage,  is  like  a  trust  fund, 
which  equity  will  pursue  into  reinvestments  so  long  as  it  can  be  iden- 
tified ;  subsequent  purchasers  with  notice  are  in  the  position  of  trustees. 
lb. 

3.  Insurance  of  mortgaged  chattels.  —  Where  a  covenant  to 
insure  mortgaged  chattels  for  the  mortgagee's  benefit  is  not  kept,  the 
mortgagee  can  insure,  and  add  the  premium,  if  reasonable,  to  his  debt. 
lb. 

constitutional  law. 

Taxation  of  property  op  corporations.  —  Railroad,  etc. — 
The  act  of  the  Iowa  Legislature,  approved  April  6, 1872,  providing  for  the 
assessment  of  railroad  property  by  the  census  board  of  the  state,  and  the 
apportionment  of  such  assessed  value  among  the  several  counties,  town- 
ships, &c.,  on  the  basis  of  the  number  of  miles  in  each,  is  not  an  injunction 
of  the  constitutional  provision  that  the  property  of  all  corporations  for 
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pecuniary  profit  shall  be  subject  to  taxation  the  same  as  that  of  indirid- 
uals.  City  of  Dubuque  v,  Chicago^  ^<?.,  R.  R.  Co,^  S.  C.  Iowa,  West. 
Jur.,  December,  1876.^ 

CONTRACT. 

Agreement  by  railroad  company  that  telegraph  oompant 

SHALL  have  exclusive  RIGHT    TO  OPERATE  LINE  FOR  TWBNTY-FIVB 

YEARS.  — A  contract  made  for  sufficient  consideration  between  a  telegraph 
company  and  a  railway  company,  stipulating  that  the  telegraph  company 
shall  have  for  twenty-five  years  the  exclusive  right  to  construct  and  oper- 
ate a  telegraph  line  over  the  track  and  right  of  way  of  the  railway  com- 
pany, is  not  void  as  against  public  policy,  but  is  valid,  and  an  attempted 
breach  of  the  contract  will  be  restrained  by  injunction.  Western  Union 
Tel.  Co,  V.  At.  ^  Pac.  Tel.  Co.^  D.  C.  Hamilton  Co.  Ohio,  Am.  Law 
Rec.,  January,  1877. 

DAMAGES. 

See  Street  Ratlway- 

DEED. 

Property  conveyed  to  wife  with  knowledge  of  party  lend- 
ing purchase  money.  —  Property  was  conveyed  directly  to  A's  wife,  A 
borrowing  part  of  the  money  to  pay  for  it  from  B.  Held^  that  if  B 
loaned  the  money  with  full  knowledge  that  the  deed  had  been  executed  to 
A's  wife,  the  land  in  her  hands  could  not  be  made  to  pay  the  debt  her 
husband  had  incurred  in  its  purchase.  Thomp9on  v.  Thomp^on^  S.  C  Pa., 
Leg.  Int.,  December  29,  1876. 

GIFT. 
See  Trusts. 

homestead  exemption. 

Watercraft.  —  Boat  furniture.  —  In  proceedings  against  a  boat, 
by  name,  under  the  watercraft  laws  of  a  state,  upon  final  process  against 
the  craft,  neither  the  owner  nor  his  wife  is  entitled,  under  the  homestead 

1  Judge  RoTHBOGK,  writing  for  the  court,  uses  ralued  by  the  same  officers,  or  is  it  provided  bj 

the  following  language :  "  Tne  objection  made  the  Constitution   that    all  property  must   be 

to  the  act  in  question  is  not  that  by  its  provi-  taxed  by  the  same  method, 

sions  any  portion  of  the  property  escapes  tax-  **  In  our  opinion  the  true  meaning  and  intent 

ation  of  any  kind.    The  act  itself  requires  that  of  the  constitutional  prorision  in  question  is, 

the  assessment  shall  be  made  at  a  cash  value,  that  all  property,  whether  owned  by  corpora- 

and  when  thus  made,  it  is  liable  to  the  same  tions  or  indiriduals,  shall  be  equally  burdened 

tax  as  the  property  of  individuals.    For  ex-  with  taxation,  and  that  the  legislature  may  adopt 

ample,  the  city  of  Dubuque  may  levy  mnnic-  different  methods  ofascertaining  values,  adapted 

ipal  taxes  to  the  same  extent  on  the  amount  to  the  various  peculiarities  of  the  property, 

apportioned  to  it,  as  it  may  upon  the  property  This  has  always  been  recognized  as  pro|)er. 

of  individuals.  And  the  power  of  the  legislature  to  fix  the  nJhu 

"  That  it  is  within  the  power  of  the  legislature  of  property  for  the  purposes  of  taxation  is  not 

to  fix  the  situs  of  property  for  the  purpose  of  confined  to  personal  propertv  alone." 

taxation,  we  have  no  doubt.   The  question  then  Bbok  and  Adams,  JJ.,  dissented, 
remains  must    all  property  be  assessed   and 
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laws,  to  select  and  hold  the  craft,  its  apparel,  or  furniture,  exempt  from 
execution.     Johnson  v.  Ward^  S.  C.  Ohio,  Mo.  West  Jur.,  January,  1877. 

HUSBAND  AND  WIFE. 

See  Deed. 
INJUNCTION. 

See  Street  Railway. 

INSURANCE. 

1.  Taxation,  —  The  premium  reserve  fund  of  an  iNSURANcaas 
COMPANY  is  the  amount  set  apart  by  the  company,  for  the  payment  of 
losses  accruing  from  deaths  of  its  policy  holders.  The  amount  of  this 
fund  depends  upon  the  amount  of  the  policies  outstanding,  and  is  the 
present  value  of  such  policies,  or,  what  is  equivalent  thereto,  the  sum  that 
is  required  to  safely  insure  them.  Under  a  statute  which  declares  that 
'*  the  indebtedness  of  the  tax-payer  shall  be  deducted,  and  the  excess  only 
shall  be  taxed,"  the  premium  reserve  fund  of  an  insurance  company  is 
exempt  from  taxation.  Alabama  G-old  Life  Ins.  Co.  v.  Loth^  S.  C.  Ala., 
Ins.  L.  J.,  December,  1876. 

2.  Where,  through  a  misapprehension,  an  agent  issues  a 

POLICY  ON  another  BUILDING  THAN  THAT  INTENDED  and  applied  for 

by  the  insured,  equity  cannot  reform  the  contract  to  apply  to  the  building 
intended.     Mead  v.  Westcheiter  Fire  Ins.  Co.^  Ct.  App.  N.  Y.,  lb. 

8.  Abortion.  —  Where  death  resuTjTED  from  an  illegal  operation 
voluntarily  submitted  to  by  insured  to  produce  abortions  Held^  that  public 
policy  would  preclude  the  company  from  insuring  against  the  consequence 
of  such  an  act,  and  no  recovery  could  be  had.  Hatch  v.  Mut.  Life  Ins.  Co.^ 
S.  C.  Mass.,  lb. 

4.  Pleading  averment  of  interest.  —  Where  the  insurance  was 
taken  out  by  H.  upon  his  own  life,  payable  if  alive  at  the  end  of  twenty- 
three  years,  or  for  the  benefit  of  his  father  in  the  event  of  previous  death. 
Held^  in  an  action  by  the  latter,  an  averment  of  interest  was  unnecessary 
in  a  declaration  which  set  out  the  policy.  Ma%%.  Mut.  Life  Ins.  Co.  v. 
Kellogg,  S.  C.  111.,  lb. 

See  Chattel  Mortgage,  3. 

MANDAMUS. 

To  COMPEL  OVERSEERS  OF  POOR  TO  RECEIVE  PAUPER.  —  Manda- 
mus is  the  proper  remedy  to  compel  the  overseers  of  the  poor  of  a  town- 
ship to  receive  and  maintain  a  pauper  under  an  order  of  removal  unap- 
pealed  from.  Commonwealth  v.  Overseers  of  the  Poor,  ^c,  S,  C.  Pa., 
Leg.  Int.,  December  15, 1876. 

MORTGAGE. 

See  National  Bank. 
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NATIONAL  BANK. 

1.  MoBTGAGE.  —  Sale  op  mortgaged  premises.  —  Ultra  vires. 
—  A  mortgage  given  to  a  national  bank  to  secure  a  preexisting  debt  by 
the  m9rtgagor,  and  to  secure  a  future  loan  to  him,  is  as  to  the  latter  tdtra 
vires.  If  the  mortgaged  premises  be  sold,  the  proceeds  arising  therefrom 
must  be  applied  in  discharge  of  such  preexisting  debt,  notwithstanding 
such  proceeds  arose  from  a  sale  by  the  sheriff.  Woods  v.  PeopWs  Nat^l 
Bank  of  Pittsburg^  S.  C.  Pa.,  Leg.  Int.,  December  29,  1876. 

2.  An  indorser  of  notes  held  by  a  national  bank,  secured  by 
A  MORTGAGE,  has  a  right  to  have  the  proceeds  arising  from  a  judicial  sale 
of  the  mortgaged  premises  by  the  bank  applied  to  the  payment  of  such 
notes  in  his  relief.     lb. 

RAILROAD. 

See  Contract. 

RECEIVER. 

Right  to  sue  in  jurisdiction  of  court  other  than  that  by 
WHICH  APPOINTED.  —  A  receiver  appointed  by  a  state  court,  who  has 
reduced  property  to  possession  in  his  own  state,  may  maintain  replevin 
for  such  property  in  another  state.  Cagill  v.  Wooldbridge,  S.  C.  Tenn., 
Cent.  L.  J.,  Januaiy  6,  1877. 

STREET  RAILWAY. 

Abutting  owners.  —  Injunction.  —  Damages.  —  Where,  by  the 
charter  of  a  city,  its  local  authorities  are  vested  with  exclusive  control 
over  the  streets,  and  those  authorities  grant  permission  to  lay  down  rail- 
way tracks  along  a  street,  the  owners  or  occupants  of  property  fronting 
on  such  street  cannot  enjoin  the  laying  of  such  tracks,  nor  be  allowed  any 
damages  or  compensation  for  such  use  of  a  street,  when  no  unnecessary 
damage  is  inflicted.  Chicago^  Burlington^  ^  Quincj/  R.  R.  Co.  v.  McQifir 
nis^  S.  C.  111.,  Cent.  L.  J.,  January  5,  1877. 

taxation. 

See  Constitutional  Law  ;  Insurance,  1. 

TELEGRAPH  COMPANY. 

See  Contract. 

TRUSTS. 

Deposit  in  savings  bank.  —  Voluntary  trust.  —  How  trust 
constituted,  etc.  —  B.  deposited  in  a  savings  bank  certain  money  in  his 
own  name  as  trustee  for  R.  and  gave  the  bank  book  to  R.,  who  was  his 
step-daughter  ;  R.  returned  the  book  to  B.,  in  whose  control  it  remained 
until  his  death.     In  an  equity  suit  by  R.  against  the  administrator  of  B., 


February,  1877.]  THE  AMERICAN  LAW  TIMES.  29 

Vol.  lY.]  Blakb  v.  Thb  Pboplb.  [No.  2. 

claiming  the  deposit  as  trust  funds  held  by  B.  for  R. :  Seld^  that  the 
trust  was  completely  constituted.  Seld^  further,  that  the  trust  being  con- 
stituted, the  fact  that  it  was  voluntary  was  no  reason  for  refusing  relief. 
To  constitute  a  trust  it  is  enough  if  the  owner  of  property  conveys  it  to 
another  in  trust,  or  if  the  owner  of  personalty  unequivocally  declares, 
either  orally  or  in  writing,  that  he  holds  it  in  prcBsenti  in  trust  for  another. 
£a}/  V.  Simmons,  S.  C.  R.  L,  Am.  Law  Reg.,  December,  1876. 

See  Administratob. 

ULTRA  VIRES. 

See  National  Bank. 


SUPREME  COURT  OP  ILLINOIS. 

[June,  1876.] 

imprisonment  for  pailurb  to  comply  with  decree  for  payment 

op  alimony. 

BLAEJE  V.  THE  PEOPLE. 

Decrees  for  the  payment  of  alimony  are  governed  by  the  same  rules  as  other  decrees  for 

the  payment  of  money. 

Servey,  Anthony  ^  Q-alt,  for  appellant. 

J.  K,  Dow,  contra* 

Opinion  by  Scott,  C.  J.  Shortly  stated,  the  case  made  by  this  record 
is,  that  on  the  eighth  day  of  February,  1875,  the  court  entered  an  order 
in  the  case  of  Christine  Blake  against  Bamum  Blake,  then  pending  for 
divorce,  that  defendant  should  pay  the  complainant  $76  forthwith,  and 
the  sum  of  $65  on  the  first  day  of  every  month  next  following  during  the 
pendency  of  the  suit,  for  temporary  alimony,  also  pay  the  further  sum  of 
$150  to  her  solicitors  within  ten  days  from  that  date,  as  a  reasonable  re- 
tainer and  counsel  fee,  and  that  defendant  refund  to  her  the  sum  of  $6, 
costs  advanced,  and  that  in  case  of  default  in  the  payment  of  such  sums  of 
money,  or  any  part  thereof,  the  same  should  be  collected  in  accordance 
with  the  usual  practice  in  courts  of  chancery  in  such  cases. 

An  affidavit  having  been  filed  showing  defendant  had  not  complied 
vnth  the  decree  of  the  court  in  that  particular,  and  that  there  was  then 
due,  under  the  decree,  the  sum  of  $426,  and  that  another  monthly  instal- 
ment would  mature  on  the  next  day,  thereupon  on  the  first  day  of  June, 
1876,  on  motion  of  complainant's  solicitors,  the  court  entered  an  order 
that  defendant  be  arrested  and  brought  into  court  for  a  failure  to  make 
payments  of  the  several  instalments  of  alimony  and  solicitors'  fees  as  he 
had  been  directed  to  do  by  the  original  decree. 

On  being  brought  into  court,  defendant  fii*st  entered  a  motion  that  he 
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might  be  discharged  from  arrest  for  the  reason  he  was  then,  and  had  been, 
pecuniarily  unable  to  comply  with  the  decree  of  the  court  for  the  pay- 
ment of  the  several  sums  of  money  specified ;  and  secondly,  for  a  modific^^ 
tion  of  the  decree  allowing  alimony,  that  the  instalments  to  be  paid  might 
be  so  reduced  that  he  could  thereafter  pay  them.  Both  motions  were 
based  upon  affidavits  in  which  were  given  in  detail  the  facts  relied  upon 
in  support  of  the  motions.  Counter  affidavits  having  been  presented  and 
considered,  the  court  overruled  both  motions,  and  ordered  defendant  to 
pay  instanter  the  amount  due  under  the  original  decree,  and  in  default  of 
such  payment  he  be  remanded  to  the  custody  of  the  sheriflF,  to  be  safely 
kept  until  he  should  comply  with  the  order,  or  be  otherwise  discharged. 

Under  our  statutes  there  are  several  modes  in  which  decrees  in  chan- 
cery may  be  executed  or  enforced.  When  there  shall  be  no  direction  that 
a  master  in  chancery  or  commissioner  execute  a  decree,  the  same  may  be 
carried  into  effect  by  execution,  or  other  final  process,  according  to  the 
nature  of  the  case,  or  the  court  may,  if  necessary,  direct  an  attachment  to 
be  issued  against  the  party  disobeying  such  decree,  and  may  fine  or  im- 
prison him,  or  both,  in  the  discretion  of  the  court,  and  may  also  direct  a 
sequestration  for  disobedience  to  any  decree.     R.  S.  1874,  p.  203,  sec.  47. 

In  divorce  cases  the  court  is  authorized  to  require  the  husband  to  pay 
the  wife  such  sums  of  money  as  may  enable  her  to  prosecute  or  defend 
the  suit,  and  when  it  is  just  and  equitable,  may  allow  her  alimony  pend- 
ing the  litigation,  and  may  enforce  the  payment  in  any  "  manner  consist- 
ent with  the  rules  and  practice  of  the  court."  R.  S.  1874,  p.  421,  sees. 
16,  18. 

It  is  apprehended  that  decrees  for  alimony  may  be  enforced  by  execu- 
tion or  other  final  process,  or  other  decrees  in  chancery,  or  in  any  other 
mode  consistent  with  the  practice  in  the  courts  of  chancery.  But  as 
cumulative  remedies,  no  doubt  the  court  may  enforce  decrees  for  alimony, 
either  by  sequestration  of  real  or  personal  estate,  by  attachment  against 
the  person,  by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the 
court,  as  other  decrees  in  chancery  may  be  enforced. 

That  courts  possess  power  to  commit  as  for  contempt,  to  compel  obe- 
dience to  decrees  for  the  payment  of  alimony,  has  been  recognized  by  this 
court  in  a  number  of  cases.  Buck  v.  Buck,  60  111.  105 ;  0'  Callaghan  v. 
0'  Callaghan,  69  111.  662 ;  Dinet  v.  The  People,  Sept.  T.  1873.  In  Buck 
V.  Buck,  the  court  committed  defendant  for  disobedience  to  a  decree  for 
alimony  and  maintenance,  and  its  action  was  affirmed  on  appeal. 

While  this  extraordinary  power  is  conceded  to  rest  in  the  courts,  it  is 
nevertheless  subject  to  this  limitation  imposed  by  the  Constitution,  that  a 
party  may  not  be  imprisoned  except  in  cases  where  it  shall  appear  he  has 
the  pecuniary  ability  to  enable  him  to  comply  with  the  decree,  and  his 
disobedience  is  wilful.  In  G* Callaghan  v.  O" Callaghan,  it  was  said: 
"  The  court  is  empowered  to  punish  wilful  obstinacy  in  such  cases  by 
imprisonment,  but  we  think  the  spirit  of  our  Constitution  forbids  that  the 
pecuniary  inability  of  the  party,  not  resulting  from  his  fraudulent  conduct 
to  produce  that  condition,  cannot  be  punished  as  a  contempt  by  imprison- 
ment." 

Where  the  neglect  or  the  refusal  to  perform  the  decree  is  not  from 
mere  contumacy,  but  from  the  want  of  means,  the  result  of  misfortune,  not 
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induced  by  any  fraudulent  conduct  on  the  part  of  defendant,  the  party 
will  be  compelled  to  adopt  some  mode  other  than  imprisonment  to  enforce 
the  decree  consistent  with  the  practice  in  the  courts,  either  by  execution 
or  by  other  final  process,  or  by  sequestration  of  real  or  personal  estate,  or 
by  the  exercise  of  such  other  powers  as  pertain  to  courts  of  chancery,  and 
which  may  be  necessary  to  the  attainment  of  justice.  It  is  not  perceived 
in  what  respect  decrees  for  alimony  are  different  from  other  decrees  for 
the  payment  of  money.  Imprisonment  for  non-compliance  therewith, 
unless  wilful,  or  unless  upon  a  refusal  of  defendant  upon  proper  demands 
made  to  deliver  up  his  estate  in  satisfaction  of  the  decree,  is  within  the 
inhibition  of  the  Constitution  against  imprisonment  for  debt. 

The  case  at  bar  comes  within  the  rule  declared.  It  appears  from  the 
affidavit  in  the  record  defendant's  refusal  to  comply  with  the  decree  of 
the  court  was  not  wilful,  but  resulted  solely  from  his  pecuniary  inability, 
and  that,  under  our  former  decisions,  was  sufficient  to  entitle  him  to  l^e 
discharged  from  arrest.  Detailed  statements  of  defendant's  financial  con- 
dition were  given,  from  which  it  appears  he  had  no  means  and  no  income 
from  which  he  could  discharge  the  decree.  This  condition  was  not  the 
result  of  any  fraudulent  conduct  on  his  part,  but  was  produced  by  mis- 
fortunes in  commercial  transactions.  There  is  nothing  in  the  record  that 
disproves  or  even  contradicts  defendant's  account  of  his  financial  condi- 
tion. It  must  therefore  be  regarded  as  a  fair  and  candid  exposition  of  his 
monetary  affairs.  Defendant  discloses  that  he  has  real  estate  and  perhaps 
personal  property,  but  it  is  all  heavily  incumbered.  A  full  exhibit  of  all 
his  property,  real  and  personal,  is  made,  that  it  may  be  subjected  to  the 
payment  of  alimony  under  the  decree,  in  any  manner  known  to  the  law 
or  consistent  with  the  practice  in  the  court.  This  is  all  he  can  do,  and 
having  offered  to  surrender  his  property,  such  as  he  has,  he  is  entitled  to 
be  discharged  from  arrest. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with  direction 
to  the  court  to  enter  an  order  discharging  defendant. 


NOTES  OF  NEW  BOOKS. 

Cases  Determined  in  the  Circuit  Courts  of  the  United  States  for  the 
Fifth  Circuit.  Reported  by  Wm.  B.  Woods,  the  Circuit  Judge.  Vol.  11.  Chicago : 
Callaghan  &  Co.  The  second  volume  of  Judge  Woods'  series  fully  sustains  the  high 
character  of  the  first  The  cases  are  in  almost  every  instance  of  substantial  value,  and 
are  reported  with  conscientious  care.  The  learned  reporter  has  brought  to  the  execution 
of  his  work  the  same  industry  and  ability  that  have  characterized  a  large  proportion  of 
his  opinions.  There  is  every  evidence  of  care,  and  much  that  tends  to  give  the  volume 
individuality.    It  is  a  thorouc^hly  good  book. 

Of  the  subjects  discussed,  Equity  Practice  in  the  Federal  Courts,  Railway  and  Munic- 
ipal Bonds,  Railway  Mortgages,  Receivers,  Admiralty,  and  Bankruptcy  have  received 
especial  attention.  The  volume  embraces  one  hundred  and  twenty  cases,  with  a  Table 
of  Cases  Cited.  There  is,  perhaps,  no  series  of  federal  reports  that  commends  itself  more 
highly  to  the  profession  than  that  of  Judge  Woods. 

A  Treatise  on  the  Law  op  Fixtures.  By  Marshall  D.  Ewell.  Chicajjo :  Cal- 
laghan &  Co.   The  above  purports  to  be  a  comprehensive  treatise  upon  the  Law  of  Fixtures. 
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It  is  at  least  nearer  comprehensive  than  any  earlier  work,  and  is  beyond  question  to  be 
preferred  to  any  other/ 

Trial  by  Jury,  including  questions  of  Law  and  Fact.  By  John  Proffatt.  San  Fran- 
cisco :  Sumner,  Whitney,  &  Co. ;  New  York :  Hurd|&  Houghton  ;  Cambridge :  The  RiT- 
erside  Press.  The  purpose  of  this  volume  is  "  to  eive  the  law  applicable  to  all  proceed- 
ings connected  with  the  jury  from  its  selection  to  its  discharge.'*  The  analysis  of  the 
subject  is  natural,  and  its  treatment  open  to  no  well-founded  objection.  The  book  cannot 
fail  to  prove  valuable  and  convenient  to  the  average  practitioner.  It  is  accompanied  by 
a  Table  of  Cases  Cited  and  is  admirably  printed  and  bound. 

Reports  of  Selected  Civil  and  Criminal  Cases  Decided  in  the  Court 
OP  Appeals  of  Kentucky.  By  W.  R.  D.  Bush,  Reporter.  Vol.  XL  Louisville  :  Jna 
P.  Morton  &  Co.  The  fact  that  the  Kentucky  Reports  are  made  up  of  Selected  Cases  is 
a  circumstance  that  commends  them  v6ry  highly.  The  present  volume  is  fairly  up  to  the 
standard  of  those  of  earlier  date.  Perhaps  every  case  it  contains  may  be  said  to  be  well 
considered.  The  volume  merits  favorable  mention,  too,  as  being  *'full  measure."  It 
contains  over  eight  hundred  pages  without  the  semblance  of  **  padding  **  of  any  kind. 

A  Treatise  upon  the  U.  S.  Courts  and  their  Practice.  By  Benj.  Vaugfaan 
Abbott    Third  edition.    Vol.  L    New  York :  Ward  &  PeloubeU 

Outline  of  an  International  Code.    By  David  Dudley  Field.  Second  Edition. 
New  York  :  Baker,  Voorhis,  &  Co. 


THE  AMERICAN  LAW  TIMES. 

New  Sbbies.  —  march,  1877.  — Vol.  IV.,  No.  3. 


NOTES    OF    OPINIONS,    DECISIONS,   AND  ORDERS 

OF   THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

December  Term,  1876. 

Monday f  January  15,  1877. 

No.  146.  Milton  Humes^  axsitfnee,  ^c,  appellant,  v.  NarcUse  Scruggs  et  al.  Appeal  from 
the  District  Court  of  the  United  States  for  the  Northern  District  of  Alabama.  Mr.  Jus- 
tice Hunt  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  district 
court,  with  costs,  and  remanding  the  cause  with  directions  to  enter  a  decree  for  the  com- 
plainant in  conformity  with  the  opinion  of  this  court  This  cause  involved  questions  of 
fact  only. 

No.  487.  The  Lake  Superior  f^  Mississippi  Railroad  Co,,  appellant^  v.  The  United  States; 
No.  673.  The  Atchison,  Topeka  ff  Santa  Fe  Railroad  Co.,  appellant,  v.  The  United 
States.  Appeals  from  the  Court  of  Claims.  Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court,  reversing  the  judgments  of  the  said  court  of  claims,  and  remanding  the 
causes  with  directions  to  enter  judgments  in  favor  of  the  claimants,  in  conformity  with 
the  opinion  of  this  court  Dissenting  :  Mr.  Justice  Miller,  Mr.  Justice  Clifford,  Mr. 
Justice  Swayne,  and  Mr.  Justice  Davies. 

It  is  decided  in  these  cases  that  land-grant  railroads  are  not  bound  to  transport  the 
troops  and  property  of  the  United  States  free  of  charge;  that  they  are  only  to  allow  the 
government  the  free  use  of  their  tracks  in  return  for  the  grants;  and  that  they  are  entitled 
to  compensation  for  all  such  transportation  they  have  perU)rmed,  excepting  the  carrying  of 
the  mails,  subject  to  a  fair  deduction  for  the  use  of  their  several  roads.  The  general 
course  of  legislation  on  the  subject  of  railroads  is  reviewed  at  length,  and  the  conclusion 
is,  that  it  demonstrates  the  fact  that  in  the  early  history  of  railroads  it  was  very  generally 
supposed  that  there  could  be  public  highways  in  fact  as  well  as  in  name.  In  view  of  this 
fact  it  is  thought  that  the  conclusion  is  not  to  be  resisted,  when  construing  a  legislative 
declaration  to  the  effect  that  a  particular  railroad  shall  be  a  public  highway,  that  the 
meaning  is,  that  it  shall  be  open  to  the  use  of  the  public  with  their  own  vehicles ;  and  that 
when  Congress,  in  granting  lands  in  aid  of  such  a  road,  declared  that  it  should  be  and 
remain  a  public  highway  for  the  use  of  the  government,  it  only  meant  that  the  govern- 
ment should  have  the  right  to  use  the  road,  but  not  that  it  should  have  the  right  to  re- 
quire its  transportation  to  be  performed  by  the  railroad  company,  and  that  when  the  right 
to  use  the  roaa  is  granted,  ^*  free  from  all  toll  or  other  charge  for  the  transportation  of 
any  property  or  troops  of  the  United  States,"  it  only  means  that  the  government  shall  not 
be  subject  to  any  toll  for  such  use  of  the  road. 

No.  136.  Henry  Hentz  et  al.,  appellants,  v.  The  Steamship  Idaho,  S^c.  —  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  New  York.  Mr.  Jus- 
tice Strong  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs.  The  rule  is  announced  in  this  cause  to  be  that  a  common  carrier  may 
show  as  an  excuse  for  non-delivery,  pursuant  to  his  bill  of  lading,  that  he  haa  delivered 
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the  goods  upon  demand  to  the  true  owner.     The  opinion  will  appear  in  foil  in  the  Law 
Times  Reports  for  April. 

No.  135.  Nathan  C,  Russell,  appellant,  ▼.  Samuel  Dodge,  Sr.  and  Jr.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  New  York.  Mr.  Justice 
Field  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court, 
with  costs.     The  points  decided  in  this  cause  are  as  follows  :  — 

1.  Where  a  reissued  patent  is  granted  upon  a  surrender  of  the  original,  for  its  alleged 
defective  or  insufficient  specification,  such  specification  cannot  be  substantially  changed 
in  the  reissued  patent,  either  by  the  addition  of  new  matter  or  the  omission  of  important 
particulars,  so  as  to  enlarge  the  scope  of  the  invention  as  originally  claimed.  A  defec- 
tive specification  can  be  rendered  more  definite  and  certain  so  as  to  embrace  the  claim 
made,  or  the  claim  can  be  so  modified  as  to  correspond  with  the  specification ;  but,  except 
under  special  circumstances,  this  is  the  extent  to  which  the  operation  of  the  original  pat- 
ent can  be  changed  by  the  reissue. 

2.  Where  the  patent  was  for  a  process  of  treating  bark-tanned  Iamb  or  sheep-skin  by 
means  of  a  compound,  in  which  heated  fat  liquor  was  an  essential  ingredient,  and  a  change 
was  made  in  the  original  specification  by  eliminating  the  necessity  of  using  the  fat  liquor 
in  a  heated  condition,  and  making  in  the  new  specification  its  use  in  that  condition  a  mere 
matter  of  convenience,  and  by  inserting  an  independent  claim  for  the  use  of  fat  liquor 
in  the  treatment  of  leather  generally,  tne  character  and  scope  of  the  invention  as  origi- 
nally claimed  were  held  to  be  so  enlarged  as  to  constitute  a  different  invention. 

3.  The  action  of  the  commissioner  of  patents  in  granting  a  reissue  within  the  limits 
of  his  authority  is  not  open  to  collateral  impeachment;  but  his  authority  being  limited  to 
a  reissue  for  the  same  invention,  the  two  patents  may  be  compared  to  determine  the  iden- 
tity  of  the  invention.  If  the  reissued  patent,  when  thus  compared,  appears  on  its  face 
to  be  for  a  different  invention,  it  is  void,  the  commissioner  having  exceeded  his  authority 
in  issuing  it. 

4.  The  case  of  Klein  ▼.  Russell,  reported  in  the  19th  of  Wallace,  is  stated  and  quali- 
fied. 

No.  931.  Heyman  Osterberg,  appellants,  ▼.  The  Union  Trust  Company  of  New  Yorket  al. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
Mr.  Justice  Davis  delivered  the  opinion  of  the  court,  dismissing  the  decree  of  the  said 
circuit  court,  with  costs.  The  points  involved  in  this  appeal  are  chiefly  questions  of  fact, 
not  of  general  interest. 

No.  661.  Socrates  Huff,  plaintiff  in  error,  v.  C  TF.  Doyle  et  al.  In  error  to  the  Su- 
preme Court  of  the  State  of  California.  Mr.  Justice  Miller  delivered  the  opinion  of 
the  court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs,  and  remanding 
the  cause,  with  instructions  to  affirm  the  judgment  of  the  district  court  of  the  Third  Judi- 
cial District,  county  of  Alameda.  Mr.  Justice  Davis  took  no  part  in  the  decision.  The 
following  are  the  points  decided  in  this  case  :  — 

1.  The  Act  of  Congress  of  July  23,  1866,  confirming  selections  made  by  the  State  of 
California  of  public  lands,  divided  those  clums  into  two  classes  ;  namely,  those  in  which 
the  lands  so  selected  had  been  surveyed  by  the  United  States  before  the  passage  of  the 
act,  and  those  in  which  the  surveys  were  yet  to  be  made. 

2.  By  the  second  section  of  the  act  the  selection  was  to  b  etreated  as  of  the  date  at 
which  the  notice  of  a  former  selection  was  given  to  the  local  land  officers  afler  the  pas- 
sage of  the  act,  in  cases  where  the  surveys  had  been  made  before  the  passage  of  the  act. 

8.  By  the  third  section,  where  the  surveys  had  yet  to  be  made,  the  state  nad  the  right 
to  treat  her  selection  made  before  the  passage  of  the  act  as  a  preemption  claim,  and  haA 
the  same  time  allowed  to  prove  it  up  after  the  surveys  were  filed  In  the  local  land 
office. 

4.  By  a  fair  construction  of  these  provisions,  and  others  of  this  statute  and  the  Act  of 
March  3,  1853,  the  exception  in  the  first  section  confirming  these  selections  of  lands 
*<  held  or  claimed  under  a  valid  Mexican  or  Spanish  grant ''  must  be  determined  as  of 
the  date  when  the  claimant  under  a  state  selection  undertakes  to  prove  up  his  claim 
after  the  surveys  are  made  and  filed,  and  within  the  time  allowed  therealter  to  pre- 
emptors. 

5.  If  at  that  time  it  has  been  determined,  either  by  a  judicial  decision  or  by  survey  of 
a  confirmed  claim,  that  the  land  in  question  is  excluded  from  the  Mexican  grant,  it  is  sub- 
ject to  the  confirmation  of  the  selection  made  by  the  state,  though  within  the  outboundary 
of  a  valid  Mexican  claim,  when  originally  located  under  state  authority  before  the  surveys 
were  made  by  the  general  government. 
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No.  138.  Peter  Lyman.,  appellant^  v.  The  Stearnhoat  John  L,  Hashrouck,  §"<?.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  New  York.  Mr.  Jus- 
tice Clifford  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs.  This  was  a  collision  case.  The  accident  took  place  upon  the  Hudson, 
and  it  appeared  that  a  sloop  imprudently  crossed  the  bow  of  a  steamer  which  was  hold- 
ing the  channel  of  the  nver.  The  facts,  it  is  said,  clearly  showed  that  the  sloop  was 
in  fault. 

No.  131.  7%c  United  States,  plaintiffs  in  error,  v.  John  H.  Thompson  et  al.  In  error  to 
the  Court  of  Appeals  of  the  State  of  Maryland.  Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  the  court,  dismissing  the  writ  of  error  for  the  want  of  jurisdiction.  The  doc- 
trine, frequently  announced,  is  here  again  affirmed,  that  this  court  will  not  examine  the 
judgment  of  a  state  court  merely  because  the  United  States  is  a  party. 

The  court  says :  ^*  It  is  not  contended  that  this  decision  is  repugnant  to  the  Constitu- 
tion or  any  law  or  treaty  of  the  United  States;  but  the  argument  is,  that  as  the  check  of 
McFreely  &  Hopper  was  not  paid,  it  did  not  pay  their  debt.  Whether  this  is  so  or  not 
does  not  depend  upon  any  statute  of  the  United  States,  but  upon  the  principles  of  general 
law  alone.  We  have  many  times  held  that  we  have  no  power  to  review  the  decisions  of 
the  state  courts  upon  such  questions.*' 

No.  171.  Christopher  Meyer  et  at.,  appellants,  v.  Stephen  Prichard,  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  dismissing  the  writ  of  error,  with  costs. 
This  was  a  patent  case.  It  appeared  that  after  the  appeal  had  been  taken,  the  appel- 
lants, who  represented  the  original  patentees,  surrendered  the  patent  upon  which  the  suit 
was  brought  and  obtained  a  reissue.  This  fact  was  conceded.  Per  Curiam:  If  we 
should  hear  the  case  and  reverse  the  decree  below,  we  could  not  decree  affirmative  relief 
to  the  appellants,  who  were  the  complainants  below,  because  the  patent  upon  which  their 
rights  depend  has  been  cancelled.  There  is  no  longer  any  "  real  or  substantial  contro- 
versy between  those  who  appear  as  parties  to  the  suit "  upon  the  issues  which  have  been 
joined,  and  for  that  reason  the  appeal  is  dismissed. 

No.  721.  Mary  A.  Pearson  et  al.,  plaintiffs  in  error,  v.  John  and  Anne  Jane  Youdall, 
Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  denying  the  motion  to  dis- 
mbs  the  writ  of  error. 

No.  855.  William  Roemer,  appellant,  t.  Edward  Simon  et  at.  Mr.  Chief  Justice  Waite 
announced  the  decision  of  the  court,  granting  the  motion  to  'Vacate  the  order  in  this 
case. 

Monday,  January  22,  1877. 

No.  662.  Tlie  Board  of  County  Commissioners,  County  of  Leavenworth,  plaintiffs  in 
error,  v.  Robert  A,  Barnes.  In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the 
judgment  of  the  said  circuit  court,  with  costs  and  interest.  This  was  an  action  upon 
certain  bonds  issued  by  the  county  named,  in  the  month  of  July,  1865.  The  validity  of 
the  bonds  is  here  sustained,  the  court  strongly  intimating  that  there  was  no  ground  what- 
ever for  the  writ  of  error. 

No.  764.  James  M.  Mackie  et  al.,  plaintiffs  in  error,  v.  Benjamin  S.  Story.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Louisiana.  Mr.  Justice  Bradley 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  witn 
costs. 

Norman  Story,  of  the  city  of  New  Orleans,  now  deceased,  made  his  will,  dated  April 
24,  1867,  the  third  paragraph  of  which  was  in  these  words:  **Iwill  and  bequeath  to 
Henry  C.  Story  and  Benj.  S.  Story  all  properties  I  die  possessed  of,  to  be  divided  equally 
between  them."  The  legatees  were  brothers  of  the  deceased,  and  Henry  died  before 
him,  leaving  children;  Benjamin  survived.  The  question  in  this  case  is  whether  the 
whole  legacy  accrued  to  Benjamin,  the  survivor,  or  whether  only  one  half  of  it  did  so, 
leaving  the  deceased  intestate  as  to  the  other  half  ?  The  court  below  decided  that  the 
legacy  was  a  conjoint  one,  and  that  by  the  right  of  accretion  the  whole  of  it  accrued  to 
Benjamin;  and  that  view  is  here  affirmed. 

No.  9.  Original.  Ex  parte  Robert  L.  Cutting.  Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  the  court,  denying  the  petition.  This  was  a  petition  that  a  mandamus  issue 
from  this  court  to  the  judges  of  the  circuit  court  for  the  Eastern  District  of  Missouri, 
commanding  them,  or  one  of  them,  to  grant  petitioners  an  appeal  to  this  court  from  the 
decrees  of  mat  court,  and  to  accept  bond  to  act  as  a  supersedeas,  and  that  such  appeal 
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be  allowed  as  of  the  date  when  said  application  was  made  originally  in  said  court,  or 
when  it  was  rejected,  as  this  court  shall  order. 

**  To  entitle  the  petitioners  to  the  writ  asked  for  in  this  case,"  says  the  chief  justice, 
'*  they  must  show  that  they  have  a  clear  right  to  an  appeal,  which  has  been  refused  by  the 
circuit  court.  The  office  of  a  mandamus  is  to  compel  the  performance  of  a  plain  and 
positive  duty.  It  is  issued  upon  the  application  of  one  who  has  a  clear  right  to  demand 
such  a  performance  and  who  has  no  other  adequate  remedy.  It  is  never  granted  in  an- 
ticipation of  an  omission  of  duty,  but  only  after  actual  default."  The  facts,  it  is  held,  do 
not  bring  the  present  case  within  the  rule. 

No.  145.  The  Atlantic  j"  Pacific  Railroad  Co, ^  plaintiffs  in  error,  v.  H,  S.  Hopkins.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Kan.«as.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  affirming  and  modifying  the  judgment 
of  the  said  circuit  court.  The  case  turned  upon  a  question  of  practice  under  the  Code 
of  the  State  of  Kansas,  this  court  holding  that  the  court  below  should  have  followed  the 
state  practice. 

No.  121.  Wmiam  W.  Bond  et  al,,  plaintiffs  in  error,  v.  John  M,  Moore,  In  error  to  the 
Supreme  Court  of  the  State  of  Tennessee.  Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  The 
only  question  in  this  case  had  relation  to  the  effect  of  the  President's  proclamation  of 
June  13,  1865  (13  Stat.  763),  upon  the  rights  and  duties  of  parties  to  commercial  paper, 
residing  respectively  during  the  late  civil  war  in  Tennessee  and  New  Orleans,  when  the 
paper  matured  afler  the  occupation  of  New  Orleans  by  the  national  forces  and  before 
the  date  of  the  proclamation,  which  has  been  already  settled  by  Matthews  v.  McStea,  91 
U.  S.  7. 

No.  147.  199  barrels  of  whiskey,  Charles  Andre,  claimant,  appellant,  v.  The  United 
States ;  No.  148,  100  barrels  of  whiskey,  Charles  Andre  claimant,  appellant,  v.  The  United 
States.  Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Texas.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  de- 
cision of  the  said  circuit  court  in  both  of  these  causes.  These  were  internal  revenue  cases 
involving  only  questions  of  fact. 

No.  695.  The  Missouri  Valley  Life  Insurance  Co.,  plaintiff  in  error  v.  Augusta  5. 
Smith.  In  error  to  the  Circuit  Court  of  the  United  States  lor  the  District  of  Kansas. 
Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court,  with  costs. 

No.  540.  The  Western  Union  Telegraph  Co.,  plaintiff  in  error,  v.  Jonathan  Rogers,  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Nebraska.  Mr.  Chief 
Justice  Waite  announced  the  decision  of  the  court,  dismissing  the  writ  of  error  in  this 
cause  for  the  want  of  jurisdiction. 

No.  653.  The  Board  of  County  Commissioners  of  Marion  County,  plaintiffs  in  error,  v. 
Aaron  Clarke,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas.  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  said  circuit  court,  with  costs  and  interest.  This  was  a  cause  involving  the  lia- 
bility of  the  plaintiffs  in  error  upon  certain  bonds.  The  defences  were  interposed  ap- 
parently only  to  cause  delay.     No  points  of  moment  were  discussed. 

No.  159.  Joseph  W,  Stanton  et  al.,  plaintiffs  in  eiTor,  v.  James  U.  Emhry,  administrator. 
In  error  to  the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Clifford  deliv- 
ered the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with 
costs  and  interest.  Services  were  rendered  by  Robert  J.  Atkinson,  in  his  lifetime,  as 
attorney  for  the  defendants  in  prosecuting  a  claim,  in  their  behalf,  against  the  United 
States,  before  the  accounting  ofhcers  of  the  treasury  department,  and  the  plaintiff  insti- 
tuted the  present  suit  in  the  supreme  court  of  the  district  to  recover  compensation  for 
those  services,  including  a  claim  for  services  rendered  by  the  decedent  and  by  himself, 
as  such  administrator  in  the  same  case,  since  the  decease  of  the  intestate. 

The  defence  was  that  the  contract  was  void  as  against  public  policy.  Clifford,  J., 
writes  as  follows  :  ^*  Professional  services  to  prepare  and  advocate  just  claims  for  com- 
pensation are  as  legitimate  as  services  rendered  in  court  in  arguing  a  cause  to  convince  a 
court  or  jury  that  the  claim  presented,  or  the  defence  set  up  against  a  claim  presented,  by 
the  other  party  ought  to  be  allowed  or  rejected.  Parties  in  such  cases  require  advocates, 
and  the  legal  profession  must  have  a  right  to  accept  such  employment  and  to  receive 
compensation  for  their  services;  nor  can  courts  of  justice  adjudge  such  contracts  illegal  if 
they  are  free  from  any  taint  of  fraud,  misrepresentation,  or  unfairness.  By  the  contract 
in  question  the  amount  of  compensation  to  be  paid  was  not  fixed,  and  in  order  to  enable 
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the  jury  to  determine  what  the  plaintiff  was  equitably  entitled  to  recover  he  called  other 
attorneys  and  proved  what  is  ordinarily  charged  in  such  cases,  and  the  defendants  ex- 
cepted to  the  ruling  of  the  court  in  refusing  to  charge  the  jury  that  they  should  disre- 
gard such  testimony.  Attorneys  and  solicitors  are  entitled  to  have  allowed  to  them  for 
their  professional  services  what  they  reasonably  deserve  to  have  for  the  same,  having  due 
reference  to  the  nature  of  the  service  and  their  own  standing  in  the  profession  for  learn- 
ing, skill,  and  proficiency;  and  for  the  purpose  of  aiding  the  jury  in  determining  that 
matter  it  is  proper  to  receive  evidence  as  to  the  price  usually  charged  and  received  for 
similar  services  by  other  persons  of  the  same  profession  practising  in  the  same  court." 

No.  167.  The  President^  ^c,  Insurance  Company  of  North  America^  plaintiff  in  error ^ 
V.  Phehe  N.  Field.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirm- 
.  ing  the  judgment  of  the  said  circuit  court,  with  costs  and  interest. 

No.  294.  The  United  States,  appellant ,  v.  Manuel  J.  Garcia  et  ah  Appeal  from  the 
District  Court  of  the  United  States  for  the  District  of  Louisiana.  Mr.  Chief  Justice 
Waite  announced  the  decision  of  the  court,  affirming  the  decree  of  the  said  district  court 
in  this  cause,  on  the  authority  of  United  States  v.  Lynde,  11  Wall.  632. 

No.  784.  Germania  National  Bank  et  cU,,  appellants,  Frank  F.  Case,  receiver,  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  denying  the  motions  to  dismiss 
this  cause. 

No.  333.  J.  P,  T.  Barry  J  plaintiff  in  error,  v.  T'Ae  Commonwealth  of  Massachusetts; 
No.  525.  James  W.  McCready,  plaintiff  in  error,  v.  The  Commonwealth  of  Virginia;  No. 
638.  Joseph  Shields,  plaintiff  in  error,  v.  The  State  of  Ohio.  Mr.  Chief  Justice  Waite 
announced  the  decision  of  the  court,  granting  the  motion  to  advance  these  causes. 

Monday,  January  29,  1877. 

No.  406.  Chester  Badger  et  aL,  plaintiffs  in  error,  ▼.  Tlie  United  States,  ex  rel.  Matthew 
and  M.  S.  Bolles.  In  error  to  the  Circuit  Court  of  the  United  States  ifbr  the  Northern 
District  of  Illinois.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the 
judgment  of  the  said  circuit  court,  with  costs.  The  relators  filed  their  petition  for  a 
mandamus  against  Badger  and  others,  supervisor,  town  clerk,  and  justices  of  the  town 
of  Amboy,  alleging  the  recovery  of  two  judgments  by  them  against  that  town  ;  that  the 
supervisor,  town  clerk,  and  tliree  justices  of  the  p>eace,  constituted  a  board  of  auditors, 
whose  duty  it  was  to  audit  and  examine  town  accounts ;  that  a  sworn  statement  of  the 
judgments  was  presented  to  the  board,  but  they  refused  to  audit  the  same;  that  three  of 
the  persons  named  pretended  to  resign  their  offices,  and  would  not  perform  the  duties  of 
the  same,  but  that  no  other  persons  have  been  appointed  or  elected  to  succeed  them; 
that  the  others  refused  to  act  or  to  associate  with  them,  the  collector  and  assessor ;  that 
by  reason  of  the  acts  of  the  parties  the  petitioners  have  been  unable  to  have  taxes  col- 
lected for  the  payment  of  their  debt ;  that  no  provision  has  been  made  for  its  payment, 
and  they  pray  that  a  mandamus  may  be  awarded  to  compel  the  auditing  of  the  judg- 
ments. The  defendants  admit  the  resignations  stated,  and  allege  that  they  were  ac- 
cepted by  the  justices  of  the  town,  and  that  notice  thereof  was  given  to  the  town  clerk, 
who  made  a  minute  of  the  same  upon  the  records  of  the  town,  whereby,  as  they  insist, 
they  ceased  to  be  officers  of  the  town.  Notwithstanding  the  resignations  the  writ  was 
ordered  to  issue  and  the  order  is  here  affirmed. 

No.  904.  The  City  of  Omaha,  plaintiff  in  error,  v.  Aaron  Hammond.  In  error  to  the  Cir* 
cuit  Court  of  the  United  States  for  the  District  of  Nebraska.  Mr.  Justice  Miller  delivered 
the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with  costs  and 
interest.  The  defendant  in  error  sued  the  city  of  Omaha  on  a  contract  for  the  construction 
of  two  public  wells  in  the  streets  of  that  city.  The  contract  was  in  writing,  and,  by  its 
terms,  plaintiff  was  **  to  sink  and  construct  two  wells,  ....  said  wells  to  be  circular, 
twelve  feet  in  diameter,  and  to  be  curbed  with  a  brick  wall  nine  inches  in  thickness,  and 
arched  over  in  a  secure  and  proper  manner,  the  whole  to  be  completed  under  the  super- 
vision, and  to  the  satisfaction,  of  the  chief  engineer  of  the  fire  department  of  said  city." 
For  this  work  the  city  was  to  pay  plaintiff  ^*  one  hundred  dollars  tor  each  and  every  one 
thousand  gallons  of  water  which  each  of  said  wells  shall  be  capable  of  producing,  and 
shall  produce,  witliin  twenty-four  hours,  the  capacity  of  said  wells  to  be  tested  by  the 
chief  engineer  of  the  fire  department  of  the  city  of  Omaha  aforesaid.  And  upon  the 
report  ot  said  officer  being  made  to  the  council  of  said  city,  showing  that  the  wells  are 
completed  and  satisfactory,  and  also  showing  the  amount  of  water  that  said  well  or 
wells  will  produce  in  twenty-four  hours,  the  said  party  of  the  first  part  shall  be  entitled 
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to  and  aball  receive  from  the  said  party  of  the  second  part  the  said  sum,  to  be  paid  in 
city  warrants."  These  extracts,  it  is  said,  from  the  freemen t,  are  all  that  are  necessary 
to  the  decision  of  the  case.  The  plaintiff  proved  the  construction  of  the  wells  under 
the  supervision  of  the  engineer,  to  his  entire  satisfaction,  and  his  final  acceptance  of  them. 
But  it  was  also  proved  that,  while  the  main  part  of  the  wells  was  sunk  to  the  depth  of 
twenty  to  twenty -three  feet  of  the  diameter  of  twelve  feet,  the  brick  curbing  of  nine 
inches  in  thickness,  built  inside  the  shaft  so  sunk,  reduced  this  diameter  to  ten  and  a  half 
feet,  and  that  smaller  shafts  of  four  or  five  feet  in  diameter  were  sunk  below  the  bottom 
of  die  main  well  to  the  depth  of  several  feet.  These  two  circumstances  constituted  the 
defence  of  the  city.  As  to  both  of  them,  it  is  here  said,  the  city  is  concluded  by  the 
action  of  its  own  officer,  the  engineer,  who  was  also  by  the  terms  of  the  contract  author- 
ized by  the  parties  to  it  to  deciue  these  questions. 

No.  166.  The  Consolidated  Fruit  Jar  Company j  appellants ^  v.  James  T,  Wright.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr. 
Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  cir- 
cuit court,  with  costs.  No.  114.  William  H.  Cammeyer  et  al.<,  appellants,  v.  John  Xetcton 
et  aL  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York.  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  afiinuing  the  decree 
of  the  said  circuit  court,  with  costs. 

These  were  patent  causes  which  were  decided  upon  questions  of  novelty.  In  No.  114, 
the  rule  announced  in  U.  S.  v.  Bums,  12  Wall.  252,  is  approved. 

No.  152.  The  United  States,  appellants,  v.  Charlotte  Bostwich,  administratrix,  §"c. ;  No. 
153.  Charlotte  Bostwick,  administratrix,  S^c,  appellants,  v.  The  United  States.  Appeals 
from  the  Court  of  Claims.  Mr.  Chief  Justice  VVaite  delivered  the  opinion  of  the  court, 
reversing  the  judgment  of  the  said  court  of  claims,  and  remanding  the  cause  with  in- 
structions to  render  judgment  in  conformity  with  the  opinion  of  this  court.  These 
appeals  involved  the  construction  of  a  contract  of  a  special  character,  not  of  general 
interest. 

No.  797.  The  United  States,  appellants,  v.  Cyrus  C.  Clark.  Appeal  from  the  Court 
of  Claims.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  remanding 
the  cause  for  such  further  proceedings  as  law  and  justice  may  require. 

No.  164.  The  West  Wisconsin  Railway  Company  et  aL,  plaintiffs  in  error  v.  D.  J.  Foley 
et  al. ;  and  ^o.  165.  The  West  Wisconsin  Railway  Company  et  at.,  plaintiffs  in  error, 
Y.  D.  J.  Foley  et  al.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court, 
afiirming  the  judgments  of  the  said  circuit  court  in  these  causes,  with  costs,  and  $500 
damages  in  addition  to  interest. 

Waite,  C.  J.  It  is  clear  that  there  is  no  error  in  this  record.  The  answer  does  not 
state  facts  sufficient  to  constitute  a  defence  to  the  action.  No  counsel  have  appeared  to 
prosecute  the  suit,  no  brief  has  been  filed,  and  no  error  assigned.  We  are  entirely  satis- 
fied that  the  case  has  been  brought  here  for  delay,  and  that  it  is  proper  to  adjudge  "just 
damages  for  delay"  under  the  provisions  of  sec.  1010,  Rev.  Stat.  The  only  difficulty 
we  have  had  has  been  in  respect  to  the  amount.  Under  the  old  rules  the  court  was  some- 
times asked  to  give  damages  beyond  those  prescribed  by  the  rule.  This  was  always 
denied,  but  so  far  as  we  have  been  able  to  discover  it  has  never  been  decided  that  less 
could  not  be  given  under  proper  circumstances.  **  Shall "  ought  undoubtedly  to  be  con- 
strued as  meaning  *'  must,"  for  the  purpose  of  sustaining  or  enforcing  an  existing  right, 
but  it  need  not  be  for  creating  a  new  one.  Neither  under  the  statute  nor  the  rule  has  a 
party  the  legal  ripht  to  demand  a  judgment  for  damages  in  excess  of  interest.  All  is 
lefl  to  the  judicial  discretion  of  the  court.  And  this  is  true  as  well  as  to  the  amount  as 
to  the  propriety  of  giving  any  at  all.  This  being  the  case,  we  think  the  rule  may  fairly 
be  construed  as  limiting  the  amount  beyond  which  we  cannot  go,  but  as  leaving  us  at 
liberty  to  give  less  than  the  full  sum  in  cases  where,  in  our  judgment,  the  circumstances 
are  such  as  to  make  it  proper  to  do  so.  An  inflexible  rule  requiring  us  to  award  a  cer- 
tain specified  amount  or  none  at  all,  would  oftentimes  operate  to  defeat  itself.  The 
object  is  to  discourage  frivolous  appeals,  as  well  as  to  compensate  to  some  extent  for  the 
loss  which  results  from  delay.  Oftentimes  ten  per  cent,  upon  the  amount  of  a  judgment 
might  far  exceed  the  loss  actually  sustained ;  and  in  such  cases  we  might  decline  to  award 
damages  at  all,  if  we  could  not  give  les^,  because  of  the  wrong  that  would  be  inflicted  if 
we  did  give  them.  Thus  one  of  the  benefits  anticipated  from  the  rule  would  be  lost. 
Under  these  circumstances  we  hold  that  while,  with  the  rule  in  force,  we  cannot  award 
as  damages  for  delay  more  than  ten  per  cent,  upon  the  amount  of  the  judgment,  we  may, 
in  the  exercise  of  our  discretion,  give  less. 
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No.  168.  The  Electric  Match  Company  et  a/.,  plaintiffs  in  error,  v.  The  United  States. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court  in  this  cause. 

No.  773.  Peter  Doyle,  Secretary  of  State,  Wisconsin,  plaintiff  in  error,  ▼.  State  of  TFw- 
consin,  ex  reL  Drake.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  deny- 
ing the  motion  to  set  aside  certain  proceedings  of  the  supreme  court  of  Wisconsin. 
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PUBLISHED  IN  EXTENSO  IN   LATE   ISSUES   OF  AMEBIOAN    LEGAL  PEEI- 

ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  0.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register ,  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soulk,  Thomas  &  Wentworth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Ins.  L.  J. — Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church.  | 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Int. —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  III.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R. —  Washington  Law  Reporter,  Washington,  D,  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphia,  Kay  &  Bro. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ADMIRALTY. 

1.  Contract  to  build  ship.  —  Ownership.  —  Upon  a  contract  to 
build  and  deliver  a  ship  after  a  successful  trial  trip  at  sea,  although  the 
party  for  whom  it  is  built  in  pursuance  of  the  contract  inspects  and  ap- 
proves the  work  as  it  progresses  and  makes  payments  thereon,  in  propor- 
tion to  such  progress,  such  party  does  not  thereby  become  the  owner  of 
such  vessel,  nor  until  the  final  completion  and  delivery  thereof.  The 
Revenue  Cutter^  D.  C.  U.  S.  Or.,  Pac.  Law  Rep.,  January  23,  1877. 

2.  Maritimb  CONTRACT  DEFINED.  — A  vessel  launched  and  afloat  upon 
the  navigable  waters  of  this  district  (Oregon)  is  a  ship,  and  a  contract  to 
furnish  materials  for  her  equipment  is  a  maritime  one.  The  ruling  in 
The  Eliza  Ladd  affirmed.     lb. 

3.  Possession  defined.  —  A  party  contracted  with  the  United  States 
to  build  and  deliver  a  vessel  after  a  successful  trip  at  sea,  and  the  latter 
in  pursuance  of  the  contract  kept  a  superintendent  at  the  vessel  during 
the  progress  of  the  work,  with  power  tq  reject  or  approve  all  material 
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used  in  her  construction.  Held^  that  the  contractor  was  in  possession  dur- 
ing the  progress  of  the  work  and  not  the  United  States,  and  that  the  vessel 
was  not  exempt  from  the  process  of  a  court  in  a  suit  to  enforce  a  lien 
against  her  for  materials  furnished  for  her  equipment  at  the  request  of 
the  contractor.     lb. 

4.  Ibid.  —  The  builder  under  such  contract  having  failed  to  perform 
the  same,  and  the  contract  being  that  the  United  States  might  in  such 
case,  at  the  option  of  the  secretary  of  the  treasury,  complete  the  work  at 
the  expense  of  the  contractor :  Held^  that  until  such  option  was  exercised, 
the  vessel  was  not  and  could  not  rightfully  be  taken  into  the  possession  of 
the  United  States ;  and  that  when  it  was,  the  United  States  would  take 
possession  merely  as  the  agent  of  the  contractor  to  finish  the  vessel  for 
and  on  its  account  and  risk,     lb. 

See  Pleading  and  Practice,  5. 

BANKRUPTCY. 

1.  Mechanic's  lien.  —  Proceedings  in  bankruptcy  to  preserve. 
—  A  mechanic's  lien  which  derives  its  existence  wholly  from  a  state 
statute,  and  the  continuance  of  which  is  by  such  statute  made  dependent 
upon  the  commencement  of  a  suit  within  a  prescribed  period,  is  not  pre- 
served as  a  valid  incumbrance  on  the  property,  when  no  suit  is  com- 
menced in  the  state  court,  and  no  step  taken  in  the  bankrupt  court 
equivalent  to  such  suit,  within  the  time  limited  by  the  statute  for  the 
preservation  and  enforcement  of  the  lien,  although  the  proceedings  in 
bankruptcy  are  commenced  within  that  period.  A  lien  claimant  can,  as 
an  equivalent  for  commencing  a  suit  in  a  state  court,  prove  or  assert  his 
lien  in  the  bankruptcy  proceedings  within  the  time  limited  by  the  statute 
creating  the  lien.  In  re  Brunquest^  D.  C.  U.  S.  E.  D.  Wise,  14  N.  B. 
R.  No.  12. 

2.  Separate  business  and  accounts.  —  If  the  bankrupts,  in  ad- 
dition to  other  business,  carried  on  a  brokerage  business,  for  which  they 
kept  a  separate  account,  and  a  separate  bank  account,  a  party  whose 
bonds  were  sold  is  entitled  to  payment  in  full,  if  the  amount  in  the  bank 
is  more  than  sufficient  to  pay  all  claims  against  the  brokerage  department. 
Voight  V.  Lewisy  Trustee,  D.  C.  U.  S.  E.  D.  Pa.,  lb. 

8.  Attachment.  —  Bell  of  sale.  —  Preference. — If  an  insolvent 
defendant  in  an  attachment  suit  gives  a  bill  of  sale  of  the  attached  prop- 
erty to  the  receiptor,  with  the  understanding  that  the  property  shall  be 
sold  and  the  property  applied  towards  the  payment  of  the  debt  of  the  at- 
taching creditor,  without  regard  to  the  attachment,  and  without  a  demand 
perfected  in  execution,  the  bill  of  sale  is  a  preference.;  but  if  the  under- 
standing was  that  the  proceeds  should  be  applied  only  upon  demand  duly 
made  on  execution,  it  is  valid.     Parsons  v.  Topliff,  S.  C.  Mass.,  lb. 

4.  If  there  is  an  omission  to  enter  an  order  refusing  a  dis- 
charge, the  bankrupt  court  may  make  it  nunc  pro  tunc  if  no  rights  of 
third  parties  have  intervened  which  can  be  prejudiced  by  making  the 
record  speak  the  truth.     In  re  Drisco,  C.  C.  U.  S.  Mass.,  lb. 

6.  Second  petition.  —  If  a  party  has  contracted  new  debts,  since  the 
filing  of  the  first  petition,  he  may  file  a  second  petition  in  bankruptcy. 
lb. 
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6.  Goods  on  commission.  —  Fiduciaby  debt.  —  If  goods  were  con- 
signed to  the  bankrupt  to  sell  on  commission,  and  he  /ailed  to  account  for 
the  proceeds,  this  is  a  fiduciary  debt,  and  will  not  be  released  by  a  dis- 
charge.—  Meador  v.  Sharpe^  S.  C.  Ga.,  lb.  No.  11. 

7.  The  cost  of  an  attachment  which  has  been  dissolved  by  bank- 
ruptcy may  be  paid  out  of  the  fund ;  unless  that  the  attachment  did  not 
and  could  not  operate  to  preserve  the  property  for  the  general  creditore. 
Ex  parte  Holmes^  S.  C.  Mass.,  lb. 

8.  Ip  the  bankrupt,  being  trustee,  deposited  the  trust  funds 
IN  bank  with  his  own  in  his  own  name,  the  mode  of  ascertaining  how 
much  belongs  to  the  trust  estate  is  to  take  the  deposits  and  with- 
drawals in  the  order  of  their  dates,  find  out  how  much  of  the  balance  be- 
longs to  the  trust,  and  how  much  to  the  general  fimd,  and  divide  accord- 
ingly.    Ex  parte  Hohhs^  D.IC.  U.  S.  Mass.,  lb. 

9.  Majishal's  fees.  —  Commissions  for  disbursements.  —  The 
marshal  is  entitled  to  a  fee  of  two  dollars  for  serving  a  copy  of  the  petition 
as  well  as  the  order  to  show  cause  on  the  debtor  in  an  involuntary  case. 
The  allowance  of  a  commission  for  disbursements  is  not  limited  to  dis- 
bursements for  court  expenses.  The  marshal  is  not  entitled  to  a  commis- 
sion on  the  value  of  property  for  the  seizure  or  custody  thereof.  In  re 
Bumell  Brothers,  D.  C.  U.  S.  E.  D.  Wise,  lb. 

10.  The  meaning  op  the  word  "  tradesman  "  in  section  5110, 
is  substantially  the  same  as  shopkeeper.  Persons  who  buy  and  sell  in  a 
small  way,  merely  by  way  of  eking  out  their  living,  which  is  principally 
earned  in  other  ways,  are  not  tradesmen.  As  the  word  tradesman  is  in  a 
section  that  is  almost  penal,  it  should  be  confined  in  its  meaning.  In  re 
Cote,  D.  C.  U.  S.  Mass.,  lb. 

11.  Composition.  —  Secured  creditor.  —  Levy  op  execution 

on  personal  property.  —  If  a  resolution  of  composition  has  been  duly 

ratified,  it  confines  the  secured  creditor  to  his  security,  and  discharges  the 

debtor  from  personal  liability  for  the  secured  debt.     If  a  composition  is 

entered  into  for  cash  payments,  secured  by  a  mortgage  on  real  estate,  the 

district  court  has  no  jurisdiction  to  restrain  a  creditor  from  levying  an 

execution  on  personal  property,  although  the  name  of  such  creditor  was 

properly  placed  on  the  list  of  creditors.     In  re  Lytle^  D.  C.  U.  S.  W.  D. 

Pa.,  lb.  No.  10. 

BILLS  AND  NOTES. 

Fraud  or  illegality,  in  the  inception  of  a  negotiable  prom- 
issory NOTE  TRANSFERRED  BEFORE  MATURITY,  will  vitiate  the  same 
in  the  hands  of  a  person  having  knowledge  of  the  fraud  or  illegality ; 
and  when  such  fraud  or  illegality  is  established,  the  burden  of  proof  is 
devolved  upon  the  holder,  to  show  that  he  took  the  note  in  good  faith  or 
for  value.  But  when  such  note  is  taken  in  good  faith  and  for  value,  the 
holder  is  vested  with  a  good  title,  notwithstanding  there  may  have  been 
circumstances  connected  with  the  transfer  to  him  sufficient  to  put  an  or- 
dinarily prudent  man  on  inquiry.  Hamilton  v.  Marks,  S.  C.  Mo.,  Am. 
Law  Reg.,  January,  1877. 

BROKERAGE. 

Right  of  broker  to  coi^imissions.  —  When  a  broker  authorized  to 
sell  at  private  sale  has  commenced  a  negotiation,  the  owner  cannot,  pend- 
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ing  the  negotiation,  take  it  into  his  own  hands  and  complete  it  either  at 
or  below  the  price  limited,  and  then  refuse  to  pay  the  commissions. 
PlaintifiE's  right  to  recover  commissions  for  making  a  sale  is  not  affected 
by  the  fact  that  he  was  to  be  one  of  the  purchasers  if  he  acted  openly 
and  fairly.     Heed  v.  Reed^  S.  C.  Pa.,  Leg.  Int.,  February  9,  1877. 

COMMISSION. 
See  Bbokebagb. 

COMMON  CARRIER. 

Negligence.  —  Limiting  common  law  liability  by  special  con- 
tract. —  Where  a  railway  company  has,  in  fact,  only  one  rate  at  which 
it  carries  or  offers  to  carry  cattle  from  O.  ip  S.,  although  it  may  have 
posted  up,  in  the  office  of  its  agent  at  O.  other  and  higher  rates ;  and  an 
owner  of  cattle,  without  anything  being  said  about  any  special  contract, 
but  with  the  consent  of  the  company,  places  his  cattle  in  the  company's 
cars  at  O.,  to  be  transported  to  S. ;  and  the  ag^nt  of  the  company  at  O. 
then  presents  to  the  shipper  a  certain  special  contract  for  carrying  said 
cattle  at  the  full  rate  at  which  the  company  carries  cattle,  though  less 
than  said  posted  rates  and  with  certain  restrictions,  limitations,  &c.,  as  to 
the  company's  responsibility  ;  and  the  agent  then  demands  that  the  ship- 
per shall  sign  said  special  contract  or  have  his  cattle  unloaded ;  and  the 
agent  gives  to  the  shipper  no  other  option  or  alternative ;  and  the  shipper 
then  signs  said  special  contract :  ffeld^  that  said  special  contract,  so  far  as 
it  attempts  to  restrict  the  liability  of  the  railway  company,  or  to  impose 
additional  burdens  upon  the  shipper  as  conditions  precedent  to  a  recovery 
for  damages  resulting  from  the  negligence  of  the  railway  company,  is 
without  consideration  and  void.  Kans.  Pac.  R.  W.  Co.  v.  Reynolds^  S.  C. 
Kans.,  Cent.  L.  J.,  January  19,  1877. 

constitutional  law. 

Of    the    POWER  OP    THE    COURTS    TO    EXAMINE    INTO  MANNER  IN 

WHICH  ACT  WAS  PASSED.  —  A  valid  statute  can  only  be  passed  in  the 
manner  prescribed  by  the  Constitution ;  and  when  the  provisions  of  that 
instrument,  in  regard  to  the  manner  of  enacting  laws,  are  wholly  disre- 
garded in  respect  to  a  particular  act,  it  must  be  declared  a  nullity,  though 
having  the  forms  of  authenticity. 

Whenever  a  question  arises  in  a  court  of  law  as  to  the  existence  of  a 
statute,  or  as  to  the  time  virhen  it  took  effect,  or  as  to  its  precise  terms, 
the  judges  who  are  called  upon  to  decide  such  question  have  a  right  to 
resort  to  any  source  of  information  which  in  its  nature  is  capable  of  con- 
veying to  the  judicial  mind  a  clear  and  satisfactory  answer  to  such  ques- 
tion ;  the  best  and  most  satisfactory  evidence  in  all  cases  being  required. 
And  if  a  statute  can  be  shown  by  undoubted  and  competent  evidence 
never  to  have  passed  the  two  houses  of  the  legislature,  substantially,  as  it 
was  approved  by  the  governor,  and  sealed  with  the  great  seal,  and  pub- 
lished, it  is  a  nullity  ;  and  it  is  the  duty  of  the  court  so  to  declare  it.  Legg 
V.  Mayor  of  Annapolis^  Ct.  App.  Md.,  Am.  Law  Reg.,  January,  1877. 

See  Municipal  Bonds,  2 ;  Pleading  and  Practice,  4 ;  Taxation. 


March,  1877.]  THE  AMERICAN  LAW   TIMES.  43 

Vol.  IV.]  Digest  op  Cabbs.  [No.  8. 

CONTRACT. 

See  Admiralty,  1 ;  Common  Carreer  ;  IVf unicipal  Bonds. 

CONVERSION    OF  STOCK. 

See  Damages. 

crbdnal  law. 

1.  Sentence  after  adjournment  of  court  for  term  at  which 
trial  is  had.  —  If  the  judge  who  tries  an  indictment  upon  which  a  ver- 
dict of  guilty  is  found  fails  to  pronounce  sentence  during  the  term  of  the 
court  at  which  the  verdict  was  found,  by  accident,  mistalce,  or  design,  he 
may  do  so  at  any  subsequent  term,  and  so  may  any  other  judge  holding 
the  same  court.     U.  S.  v.  May,  S.  C.  D.  C,  W.  L.  R.,  January  22,  1877. 

2.  Assault  with  intent  to  commit  manslaughter.  —  Under  a 
statut^  which  provides  that  "if  any  person  shall  unlawfully  kill  any 
human  being  without  malice  express  or  implied,  either  voluntarily  upon 
a  sudden  heat,  or  involuntarily,  but  in  the  commission  of  some  unlawful 
act,  such  person  shall  be  deemed  guilty  of  manslaughter ; "  and  a  person 
indicted  for  an  assault,  or  an  assault  and  battery  with  intent  to  commit 
manslaughter,  may  be  convicted  of  the«whole  charge,  or  acquitted  of  the 
attempt  to  commit  manslaughter  and  found  guilty  of  the  misdemeanor 
only.     State  v.  Throckmorton,  S.  C.  Ind.,  West  Jur.,  January,  1877. 

DAMAGES. 

Conversion  of  stock.  —  In  an  action  for  conversion  of  stock,  if 
plaintiff  waives  the  tort  and  sues  in  assumpsit,  the  measure  of  damages  is 
the  market  value  of  the  stock  at  the  time  of  conversion.  It  is  not  the 
rule,  even  in  the  action  of  trover  in  such  a  case,  that  the  plaintiff  is  entitled 
to  recover  the  highest  price  which  the  stock  would  have  commanded  at 
any  time  before  the  trial.  That  rule  is  confined  to  the  case  where  there 
is  a  duty  or  obligation  devolved  upon  a  defendant  to  deliver  such  stock 
at  a  particular  time,  and  that  duty  or  obligation  has  not  been  fulfilled. 
Wagner  y.  Peterson,  S.  C.  Pa.,  Leg.  Int.,  February  9,  1877. 

divorce. 

See  Pleading  and  Practice,  1. 

ELECTION. 

1.  Presidential  elector.  —  A  member  of  the  centennial  com- 
mission holds  an  office  of  trust  under  the  United  States  which  makes 
him  ineligible  as  a  presidential  elector.  In  re  Corliss,  S.  C.  R.  I.,  Am. 
Law  Reg.,  January,  1877. 

2.  Ineligiblity  by  reason  of  holding  such  office  at  the  time  of 
the  election  cannot  be  removed  by  a  subsequent  resignation  of  the  office. 
lb. 

8.  The  effect  of  such  ineligibility  of  the  person  receiving  the 
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highest  number  of  votes  is  to  avoid  the  election.  It  does  not  elect  the 
person  having  the  nexj;  highest  number  of  votes.     Ih, 

JURISDICTION. 

Of  U.  S.  courts.  —  Under  the  Act  op  March  3, 1875,  the  United 
States  circuit  courts  have  jurisdiction  over  a  suit  in  equity  to  foreclose  a 
mortgage,  given  to  secure  a  promissory  note,  where  the  assignee  and 
holder  is  a  citizen  of  another  state,  though  the  assignor  could  not,  by 
reason  of  citizenship,  have  brought  the  suit.  Seckel  v.  Backhaus^  C.  C. 
U.  S.  E.  D.  Wise,  Chicago  L.  N.,  February  3, 1877. 

MANDAJklUS. 

1.  Application  for  mandamus  which  depends  on  validity  of 

STATUTE.  —  On  an  application  for  a  mandamus,  the  right  to  which  de- 
pends upon  the  question  whether  a  certain  public  statute,  appearing  in  the 
statute  book  with  all  the  prescribed  forms  of  authentication,  is  valid  or 
not,  the  onus  of  proof  is  upon  the  applicants,  with  a  strong  presunlption 
against  the  right  asserted  by  them ;  and  before  that  right  can  be  recog- 
nized and  judicially  declared  in  the  face  of  a  public  statute,  having  almost 
a  conclusive  presumption  in  its  support,  the  applicants  are  bound  to  fur- 
nish the  most  conclusive  evidence  o^^the  truth  of  the  facts  upon  which  they 
rely  to  invalidate  the  statute.  Legg  v.  Mayor  of  Annapolis,  Ct.  App. 
Md.,  Am.  Law  Reg.,  January,  1877. 

2.  Never  a  preventive  writ.  —  Mandamus  is  a  writ  commanding 
the  performance  of  some  act  or  duty  therein  specified,  in  the  performance 
of  which  the  applicant  for  the  writ  is  interested,  or  by  the  non-perform- 
ance of  which  he  is  aggrieved  or  injured.  As  a  preventive  remedy  simply, 
it  is  never  used.  Its  use  is  confined  to  those  occasions  where  the  law  has 
established  no  specific  remedy,  and  where  in  justice  and  good  government 
there  ought  to  be  one.  A  mandamus  does  not  lie  to  prevent  a  person 
from  being  disturbed  or  molested  in  the  exercise  of  the  functions  and 
powers  pertaining  to  his  office,     lb. 

See  Pleading  and  Practice,  2,  3. 

municipal  bonds. 

Subscription  to  stock. — Where  act  contains  no  condition 
AS  TO  TIME.  —  Construction  of  agreement  to  build  within 
specified  time,  etc.  —  A  township  voted  to  subscribe  to  the  capital 
stock  of  a  railroad  company,  and  to  issue  its  bonds  in  payment  on  condi- 
tion that  the  road  was  completed,  equipped,  and  running  from  P.  to  D. 
within  five  years.  The  road  was  built  to  within  one  mile  of  D.,  and  a 
part  of  another  road  leased,  by  which  arrangement  the  company  ran  its 
trains  from  P.  to  D.  The  company  tendered  the  stock  and  requested  the 
township  officers  to  subscribe,  which  they  refused  to  do.  By  this  refusal 
the  company  was  delayed  in  completing  its  own  road  to  the  city  limits 
until  after  the  five  years  had  elapsed :  Beld^  that  the  company  had  sub- 
stantially complied  with  the  conditions,  and  that  it  was  the  duty  of  the 
township  to  have  subscribed  to  the  stock  of  the  company,  the  condition 
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referring  to  the  payment,  and  not  the  subscription ;  that  as  the  act  au- 
thorizing the  vote  contained  no  conditions  as  to  the  time  of  subscribing, 
but  only  as  to  the  payment  of  such  subscription,  it  was  the  duty  of  the 
township  officers  to  subscribe  at  once ;  and  if,  by  reason  of  default,  the 
company  did  not  build  its  road  within  the  time  specified,  the  township 
could  not  plead  such  non-compliance  in  defence  to  an  action  by  the  com- 
pany. People  V.  Supervisor^  ^c.  of  Danville  Township^  S.  C.  HI.,  Mo. 
West.  Jur.,  February,  1877. 

NEGLIGENCE. 

See  Common  Cabbieb. 

NUISANCE. 
See  Tbespass. 

PLEADING  AND  PRACTICE. 

1.  DivoECB.  —  Averments  of  petition.  —  In  proceedings  for  di- 
vorce (except  where  the  injury  complained  of  was  committed  within  the 
state,  or  while  one  or  both  of  the  parties  resided  within  it),  residence 
within  the  state  for  twelve  months  next  before  the  institution  of  the  suit 
is  a  constitutive  and  jurisdictional  fact,  which  must  be  alleged  in  the  peti- 
tion. And  a  decree  of  divorce,  rendered  upon  a  petition  which  lacks  the 
averment  of  this  jurisdictional  fact,  is  coram  nonjudice  and  void.  Cole  v. 
Cole^^  St.  Louis  (Mo.)  Ct.  of  App.,  Cent.  L.  J.,  January  19,  1877. 

2.  Mandamus. — If  the  answer  to  an  application  for  a  man- 
damus contains  or  sets  up  any  sufficient  reason  for  refusing  the  writ, 
though  it  be  in  other  respects  evasive  and  irresponsive,  it  should  not  be 
quashed  as  a  whole.  Legg  v.  Mayor  of  Annapolis^  Ct.  App.  Md.,  Am. 
Law  Reg.,  January,  1877. 

3.  Where  the  answer  to  a  petition  for  a  mandamus  is 
quashed,  the  allegations  of  the  petition  are  not  authorized  to  be  taken 
pro  confesso  ;  nor  is  the  judge  authorized  to  enter  judgment  as  by  default 
for  want  of  answer,  or  by  nil  dieiL  The  case  must  be  heard  ex  varte^  and 
the  mind  of  the  judge  satisfied  both  as  to  the  law  and  the  facts,  before 
the  writ  can  be  ordered.     lb. 

4.  Statute  will  not  be  declared  invalid  upon  admissions  of 
parties.  —  It  is  not  competent  for  parties,  though  engaged  in  an  adverse 
litigation,  to  procure  a  public  statute,  affecting  the  public  interest,  to  be 
declared  a  nullity,  upon  their  mere  allegations  and  admissions  as  to  the 
manner  in  which  the  statute  was  enacted  by  the  legislature.  Proof  of  a 
higher  and  more  reliable  character  should  be  required  in  such  case.     lb. 

6.  Libel  by  insurer  against  carrier.  —  In  a  libel  by  the  insurer, 
who  has  paid  the  loss  to  the  assured,  against  the  carrier,  by  whose  wrong- 
ful act  the  loss  occurred,  the  respondent  is  not  permitted  to  set  up  as  a  de- 
fence that  the  insurer  was  not  legally  bound  to  indemnify  the  assured  for 
the  loss  sustained  by  such  wrongful  act.     Such  libel  is  properly  filed  in 

1  The  report  of  this  cause  is  accompanied  by    cial  remark  in  the  principal  case,  are  qnite  fuUj 
a  note  in  which  decrees  in  divorce  cases  ob-    and  intelligently  discussed. — Editob. 
tained  by  fraud,  which  was  the  subject  of  judi- 
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the  name  of  the  insurer,  and  it  is  not  necessary  nor  proper  in  admiralty 
that  the  action  be  brought  in  the  name  of  the  assured  for  the  use  of  the 
insurer.  Amazon  Ins.  Co.  v.  The  Iron  Mountain^  D.  C.  U.  S.  So.  D. 
Ohio,  Cent.  L.  J.,  February  2,  1877 ;  Chicago  L.  N.,  February  3,  1877. 

6.  Slandeb.  —  Pboof  of  general  bumob.  —  In  England,  and  in 
some  of  the  United  States  courts,  it  has  been  held  that,  under  the  general 
issue,  in  slander,  the  defendant  may  prove  in  mitigation  of  damages  that 
when  the  words  were  uttered  a  general  rumor  or  report  existed  in  the 
neighborhood  that  the  plaintiflE  was  guilty  of  the  offence  charged,  but  in 
Pennsylvania  the  rule  is  different.  Pease  v.  Shippen^  S.  C.  Pa.,  Leg.  Int., 
February  9,  1877. 

See  Criminal  Law,  1 ;  Mandamus,  1 ;  Removal  op  Causes. 

PRESIDENTIAL  ELECTOR. 

See  Election. 

REMOVAL  OF  CAUSES. 

Cause  pending  ready  for  retrial.  —  Under  the  Act  of  March  3 
1875,  providing  for  tlie  removal  of  causes  from  the  state  to  the  federal 
courts,  a  cause  once  tried,  but  pending,  ready  for  retrial  when  the  act  was 
passed,  is  removable.  Crane  v.  Reeder^  C.  C.  U.  S.  E.  D.  Mich.,  Albany 
L.  J.,  February  10, 1877. 

slander. 
See  Pleading  and  Practice,  6. 

STOCK. 

See  Damages. 

taxation. 

1.  Wharfage  tax.  —  When  tonnage  tax  may  be  imposed  by 

city. —  A  city  cannot  levy  a  tax  in  the  nature  of  a  tonnage  duty  upon 
yessels  or  commerce,  nor  can  it  do  so  by  way  of  discrimination.  But  a 
city,  under  legislative  authority,  or  a  riparian  owner,  can  lawfully  charge 
reasonable  compensation  for  the  use  of  expensive  and  artificial  conven- 
iences which  a  vessel  may  use  at  its  option,  —  there  being  ample  space 
elsewhere  for  it  to  land  within  the  harbor  where  no  artificisd  or  expensive 
improvements  have  been  made.  U.  W.  Union  Packet  Co.  v.  City  of  St. 
Louis^  D.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J.,  January  19,  1877. 

2.  Ibid.  —  Constitutional  law.  —  The  ordinance  of  the  city 
OF  St.  Louis  prescribing  certain  wharfage  dues  at  the  improved  wharves 
constructed  by  it,  graduated  according  to  the  size  of  the  vessel,  to  be  as- 
certained by  its  tonnage,  is  not  in  conflict  with  the  provisions  of  the  fed- 
eral Constitution  in  respect  to  interstate  commerce,  and  the  prohibition 
that  "  no  state  shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage."     lb. 
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TRESPASS. 

Nuisance  and  trespass  distinguished. — Where  A  enters  upon 
the  land  of  B  and  digs  a  ditch  thereon,  there  is  a  direct  invasion  of  the 
rights  of  B.  A  completed  trespass,  and  the  cause  of  action  for  all  inju- 
ries resulting  therefrom,  commences  to  run  at  the  time  of  the  trespass. 
And  the  fact  that  A  does  not  reenter  B's  land  and  fill  up  the  ditch  does 
not  make  him  a  continuous  wrong-doer  and  liable  to  repeated  actions  as 
long  as  the  ditch  remains  unfilled.  A  party  may  be  responsible  as  a  con- 
tinuing wrong-doer,  as  for  permitting  a  nuisance  to  remain  upon  his  lands ; 
but  no  one  can  be  charged  as  such  continuing  wrong-doer  who  has  not  the 
right  and  is  not  under  the  duty  of  terminating  that  which  causes  the  injury. 
K.  S.  R.  K  Co.  V.  Mihlman^  S.  C.  Kans.,  Cent.  L.  J.,  February  2, 1877. 

WILL.    . 

Estimating  value  op  bequest  to  unborn  devisees.  —  Bequests 
OP  certain  shares  op  stock  were  made  to  living  grandchildren  by 
name ;  and  further,  testator  directed  his  executors  to  set  aside  equal 
amounts  for  other  grandchildren  that  might  be  born  within  a  certain  date. 
Held^  that  the  value  of  the  bequest  to  the  unborn  grandchildren  was  to  be 
fixed  by  the  value  of  the  stock  at  the  date  of  the  will.  In  re  Clarke^  S. 
C.  Pa.,  Leg.  Int.,  January  19,  1877. 


CIRCUIT  COURT  OP  THB  UNITED  STATES.  —  SOUTHERN 

district  OF  NEW  YORK. 

[February,  1877.] 
trade-mark.  —  form  op  package. 

HARRINGTON  v.  LIBBY. 

Heldy  that  complainant  could  not  legallj  enjoy  the  exclusive  right  to  use  a  decorated 
tin  pail  as  a  collar  box,  notwithstanding  that  he  was  the  first  to  so  employ  it,  and  had 
registered  it  as  a  trade-mark. 

The  facts  are  sufficiently  stated  in  the  opinion. 

J.  A.  Whitney^  Esq.,  for  complainant. 

E»  Wetmore^  Esq.,  contra, 

Johnson,  J.  The  plaintifE  claims  to  be  entitled  to  the  exclusiye  use 
of  a  tin  pail  with  a  bail  or  handle  to  it,  the  tin*  ornamented  with  a 
geometrical  pattern,  and  used  to  contain  paper  collars.  This  claim  is 
made  not  on  the  ground  that  he  is  the  inventor  and  patentee  of  pails  thus 
made,  or  of  the  material  used  in  making  them,  or  of  the  art  of  selling 
collars  by  giving  away  a  tin  pail  with  them.  But  the  claim  is  that  the 
pail  is  a  trade-mark,  and  entitled  to  protection  as  such,  either  by  force  of 
the  statute  of  the  United  States  on  the  subject,  or  by  virtue  of  the  general 
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law  of  trade-marks.  It  appears  that  the  ornamented  tin  which  the  plain- 
tiff employs  is  a  common  article  in  commerce,  and  that  pails  made  of  tin, 
ornamented  or  unornamented,  are  and  have  long  been  in  use  for  all  such 
purposes  as  any  one  chose  to  apply  them  to. 

The  question  whether  any  one  can  seize  upon  such  an  article  and  make 
title  to  its  exclusive  use  for  a  special  purpose  by  calling  it  a  trade-mark, 
must  be  far  from  clear  in  favor  of  the  claimant.  The  forms  and  materials 
of  packages  to  contain  articles  of  merchandise,  if  such  claims  should  be 
allowed,  would  be  rapidly  taken  up  and  appropriated  by  dealers ;  until 
some  one,  bolder  than  the  others,  might  go  to  the  very  root  of  things  and 
claim  for  his  goods  the  primitive  brown  paper  and  tow  string  as  a  peculiar 
property.  It  will  be  observed  that  it  is  not  a  mark  at  all  which  is  claimed, 
but  the  whole  enveloping  pack^e,  the  whole  surface  of  which  is  covered 
by  the  ornamental  pattern.  There  is  no  name,  no  symbol,  no  assertion  of 
origin  or  ownership.  The  case  strongly  resembles  that  of-Payson's  In- 
delible Ink  (Browne  on  Trade-marks,  186,  187),  where  the  claim  was 
rejected,  on  the  ground  that  if  maintained  the  effect  would  be  to  gradually 
throttle  trade. 

The  case  of  Moorman  v.  Hoge^'  2  Sawyer,  78,  seems  to  me  quite  in 
point.  In  favor  of  maintaining  the  right  to  the  barrel  in  question,  in  that 
case,  all  circumstances  of  fact  concurred ;  but  the  court  held  that  the  law 
did  not  recognize  an  exclusive  right  to  an  unpatented  package,  nor  permit 
its  assertion.  I  concur  in  the  principles  maintained  in  that  case,  and 
think  the  plaintiff  has  failed  to  show  such  a  right  in  the  premises  as  can 
entitle  him  to  a  preliminary  injunction.         The  motian  must  be  denied. 


NOTES  OF  NEW  BOOKS. 


Two  Exhaustive  Essays  by  Judge  Dillon,  one  on  the  Removal  of  Causes,  and 
the  other  on  Municipal  Bonds j  have  been  reprinted  from  the  Southern  Law  Review, 
and  are  offered  by  the  proprietors  of  the  Central  Law  Journal,  St.  Louis.  Price  75  cents 
in  paper  ;  $1.00  in  cloth.     Their  great  value  is  beyond  question. 

Sansum's  Insurance  Digest.  A  Digest  of  the  Law  of  Insurance:  being  an  analysis 
of  Fire,  Marine,  Life  and  Accident  Insurance  Cases  adjudicated  in  the  Courts  of  Eng- 
land, Ireland,  the  United  States  of  America,  and  Canada,  commencing  with  the  earliest 
reported  adjudications  and  continued  to  the  present  time.     Chicago :  Callaghan  &  Co. 

A  Republication  of  Volumes  19  to  81  of  the  Illinois  Reports  is  announced  by 
Norman  L.  Freeman,  Esq.,  and  Wm.  L.  Gross,  Esq.,  of  Springfield,  111. 

Reports  op  Cases  Determined  in  the  Circuit  Court  of  the  United 
States  for  the  First  Circuit.  Jabez  S.  Holmes,  Reporter.  Volume  I.,  July, 
1870  —  June,  1875.  Boston:  Little,  Brown  &  Company.  This  volume,  although  it 
does  not  contain  the  usual  number  of  cases,  embraces  not  a  few  opinions  of  more  than 
usual  interest  and  value.  The  decisions  touching  Admiralty  and  Patents  are  especially 
to  be  remarked. 
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NOTES   OF   OPINIONS,    DECISIONS,   AND   ORDERS 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Deckmber  Tebm,  1876. 

Thursday,  March  1,  1877. 

No.  878.  5.  Heydenfeldty  plaintiff  m  error,  v.  The  Daney  Gold  Sf  Silver  Mining  Co.  In 
error  to  the  Supreme  Court  of  the  State  of  Nevada.  Mr.  Justice  Davis  delivered  the  opin- 
ion of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  This  was  an 
action  of  ejectment  to  recover  a  specific  portion  of  certain  land  in  Nevada.  The  land,  rich 
in  minerals,  was  not  surveyed  by  the  United  States  until  the  year  1867.  Prior  to  the  date 
of  the  survey,  or  the  approval  of  it,  the  defendant's  grantors  and  predecessors  in  inter- 
est had  for  mining  purposes  entered  upon  the  land,  and  claimed  and  occupied  it  accord- 
ing to  the  mining  laws  and  the  custom  of  miners  in  the  locality.  This  possession  and 
claim  of  ownership  had  been  continuous  and  uninterrupted,  and  the  defendant  has  ex- 
pended a  large  amount  in  the  construction  of  improvements  for  carrying  on  the  business 
of  mining  on  the  land.  The  plaintiff  churned  title  from  the  state  by  patent.  It  was 
dated  the  14th  of  July,  1868,  and  was  issued  on  the  assumption  that  the  land  whether 
surveyed  or  unsurveyed,  and  whether  containing  minerals  or  not,  was  granted  to  the 
state  for  the  support  of  common  schools,  by  the  Nevada  enabling  act,  approved  March 
21,  1864,  18  Stat.  82.  This  interpretation  of  that  act  was  denied  by  the  general  gov- 
ernment, and  the  defendant  received  a  patent  on  the  2d  of  March,  1874,  from  the 
United  States  for  the  land  in  controversy,  issued  in  conformity  with  the  laws  of  Con- 
mss  on  the  subject  of  mining.  Which  was  the  better  title  was  the  point  for  decision. 
The  court  here  rules  that  the  title  of  the  patentee  must  prevail. 

No.  167.  R,  G.  Hervey  et  al.,  plaintiffs  in  error^  v.  The  Rhode  Island  Locomotive  Works  ; 
and  No.  158.  The  Indianapolis,  Bloomington  Sf  Western  Railroad  Co.,  plaintiff  in  error,  v. 
The  Rhode  Island  Locomotive  Works.  In  error  to  the  circuit  court  of  the  United  States 
for  the  Southern  District  of  Illinois.  Mr.  Justice  Davis  delivered  the  opinion  of  the  court, 
reversing  the  judgments  of  the  said  circuit  court,  with  costs,  and  remanding  the  causes, 
with  instructions  to  award  a  venire  facias  de  novo.  By  stipulation,  the  judgment  in  No. 
157  is  affirmed  as  to  locomotive  **  Olney  No.  1."  In  these  cases  it  is  ruled  that,  on 
the  authority  of  (rreen  v.  Van  Buskirk,  5  Wall.  807 ;  7  lb.  187,  and  other  cases,  the  lia- 
bility of  property  to  be  sold  under  legal  process,  issuing  from  the  courts  of  the  state 
where  it  is  situated,  must  be  determined  by  the  law  there  rather  than  that  of  the  juris- 
diction where  the  owner  lives ;  and  that  the  federal  courts  will  adopt  and  effectuate  the 
constructions  of  the  state  courts. 

No.  73.  John  G.  Tameling,  plaintiff  in  error,  v.  The  United  States  Freehold  j*  Emigra- 
tion Co.  In  error  to  the  Supreme  Court  of  the  Territory  of  Colorado.  Mr.  Justice 
Davis  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme 
court,  with  costs.  This  case  involved  a  construction  of  the  Act  of  Congress  of  June  21, 
1860  (12  Stat.  71),  to  confirm  certiiin  private  land  claims  in  New  Mexico. 

VOL.  IV.  4 
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No.  1 70.  William  Bayne^  trustee,  Sfc. ,  appellant,  v.  llie  United  States.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland.  Mr.  Justice  Davis 
.delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court.  The 
United  States,  March  81,  1866,  having  moneys  on  deposit  in  the  First  National  Bank  of 
Washington,  a  public  depository,  gave  a  draft  for  $200,000  on  that  institution  in  {avar 
of  B't  Col.  Paulding,  a  paymaster  m  the  army.  He  deposited  it  to  his  credit,  as  such 
officer,  in  that  bank,  the  thirteenth  day  of  the  following  April.  He  had  no  individual 
account  there.  On  tlie  21st  of  the  latter  month  he  drew  two  checks  on  that  bank,  each 
for  $100,000,  indorsed  them  in  blank,  and  sent  them  to  the  cashier  of  the  Merchants' 
Bank  of  Washington,  who  presented  them  to  the  former  bank  with  the  information  that 
L.  P.Bayne,  a  member  of  the  firm  of  Bayne  &  Co.,  desired  that  $100,000  should  be  depos- 
ited to  its  credit  in  New  York.  This  was  done,  and  the  amount  realized  by  Bayne  & 
Co.  One  half  of  the  remaining  $100,000  was  paid  in  currency  to  the  Merchants*  Bank, 
and  a  draft  on  a  banking  institution  in  New  York  given  for  the  residue.  It  was  after- 
wards transferred  by  the  Citizens'  Bank  to  Bayne  &  Co.  The  decree  of  the  circuit  court 
confined  the  rights  of  the  United  States  as  a  preferred  creditor  to  the  $100,000  which 
was  deposited  to  the  credit  of  the  firm  in  New  lork,  and  this  view  is  here  affirmed. 

No.  172.  Nathaniel  S,  Donaldson ,  assignee^  Sfc,  plaintiff  in  error,  v.  John  V.  Farwell 
et  al.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Wisconsin.  Mr.  Justice  Davis  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  said  circuit  court,  with  costs.  Mann,  a  merchant  doing  business  at  Richfield,  a 
small  village  on  the  St.  Paul  Railway,  filed  May  24, 1872,  his  petition,  in  the  district 
court  of  the  United  States  for  the  Eastern  District  of  Wisconsin,  to  be  declared  a  bank- 
rupt. He  was  duly  adjudged  a  bankrupt  the  6th  day  of  June  then  next  ensuing,  and 
the  plaintiff  was,  on  the  1st  day  of  tlie  following  July,  appointed  his  assignee.  In  the 
month  of  April  of  that  year  the  defendants  sold,  at  Chicago,  to  Mann,  on  credit,  goods 
and  merchandise  amounting  in  value  to  $5,000.  His  son  was  the  agent  in  purchasing 
diem,  and  directed  them  to  be  shipped  to  Milwaukee,  stating  that  it  was  his  intention 
to  have  them  hauled  from  there  to  Richfield.  He  knew  that  his  father  was  then,  and 
for  two  or  three  years  before  had  been,  insolvent,  and  he  testified  that  at  the  time  of  the 
purchase  he  did  not  expect  that  his  father  would  pay  for  the  goods,  that  he  did  not  ex- 
pect to  pay  for  them  himself,  and  that  his  object  in  having  them  sent  to  Milwaukee  was 
to  place  them  in  the  hands  of  one  Schram,  in  order  that  they  should  be  there  sold  and 
the  proceeds  paid  to  some  creditors  of  his  father,  who  had  sold  him  produce  and  ad- 
vanced him  money.  The  goods  were  shipped  to  "  £.  Mann,  Milwaukee,"  conformably 
to  the  directions.  They  were,  on  their  arrival,  sent  to  Schram's  store.  The  last  of  the 
invoices  bore  date  April  1 7.  Mann  was  reputed  to  be  solvent  The  defendants  had  no 
notice  of  his  insolvency  until  the  last  days  of  May.  On  the  5th  of  June,  ascertaining 
that  a  large  quantity  of  the  goods  was  in  a  loft  of  a  store  in  Milwaukee,  they  took  pos- 
session of  them.  They  subseauently  found  the  remaining  goods,  with  the  exception  of 
$100  in  value,  in  the  store  of  Mann  at  Richfield,  and,  after  formally  demanding  them  of 
the  assignee,  took  and  shipped  them  to  Chica^.  This  action  was  brought  by  the  as- 
signee to  recover  the  value  of  the  goods,  and  judgment  was  had  for  the  defendants,  which 
is  here  affirmed. 

No.  99.  Ira  G.  Munn  and  George  L.  Scotty  plaintiffs  in  error,  v.  The  People  of  the  State 
of  Illinois.  In  error  to  the  Supreme  Court  of  the  btate  of  Illinois.  Mr.  Chief  Justice 
Waite  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme 
court,  with  costs.  Dissenting,  Mr.  Justice  Field.  No.  324.  The  Chicago,  Burlington  jr 
Quincy  Railroad  Co,,  appellant,  v.  M,  E.  Cutis,  Attorney  General,  et  al.  In  error  to  the 
circuit  court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court, 
with  costs.  Dissenting,  Mr.  Justice  Field.  The  decision  in  these  causes,  the  most  im- 
portant of  the  '*  Granger  "  cases,  will  be  found  in  the  present  issue  of  the  Law  Times 
Reports,  to  which  attention  is  directed. 

No.  27.  William  F.  Peck  et  al.,  appellants,  v.  llie  Chicago  ^  Northwestern  Railway 
Company  el  al. ;  No.  40.  De  Witt  C.  Lawrence  et  al.,  appellants,  v.  George  U.  Paul  et  oL 
Appeals  from  the  circuit  court  of  the  United  States  for  the  Western  District  of  Wis- 
consin. Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  afiirmine  the  de- 
crees of  the  said  circuit  court,  with  costs.  Dissenting,  Mr.  Justice  Field.  These  suits 
presented  the  single  question  of  the  power  of  the  Legislature  of  the  State  of  Wisconsin 
to  provide  by  law  for  a  maximum  of  charge  to  be  made  by  the  Chicago  and  Northwest- 
ern Railroad  Company,  for  fare  and  freight  upon  the  transportation  of  persons  and 
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property  carried  within  the  state,  or  taken  up  oatside  and  brought  within  it,  or  taken  up 
inside  and  carried  out.  The  decision  is,  that  until  Congress  acts  in  reference  to  the  re- 
lations of  the  inter-state  commerce,  it  is  competent  for  the  state  to  regulate  the  fares 
of  the  railroads  so  far  as  they  are  of  domestic  concern.  This  company,  it  is  said,  has 
domestic  relations  with  the  state,  and  incidentally  these  relations  may  reach  beyond  the 
state.  Until  Congress  undertakes  to  legislate  for  those  who  are  without  the  state,  Wis- 
consin may  provide  for  those  within,  even  though  it  may  indirectly  affect  those  without. 

No.  352.  The  Chicago,  MUvoaukee  Sf  St,  Paul  Railtoay  Company^  plaintiff  in  error ,  v. 
H,  M.  Ackley  ei  al.  Mr.  Chief  Justice  Waite  delivered  the  opinion,  affirming  the  judg- 
ment of  said  circuit  court,  with  costs.  The  only  question  presented  in  this  case  is, 
whether  a  railroad  company  in  Wisconsin  can  recover  for  the  transportation  of  property 
more  than  the  maximum  fixed  by  the  statute,  by  showing  that  the  amount  charged  was 
no  more  than  a  reasonable  compensation  for  the  services  rendered.  The  decision  is,  that 
as  between  the  company  and  a  freighter  the  maximum  of  the  statute  is  the  limit  of  the 
recovery  for  transportation  actually  performed. 

No.  853.  L.  D.  Stone,  plaintiff  in  error,  v.  The  State  of  Wisconsin.  In  error  to  the  cir- 
cuit courts  of  the  counties  of  Milwaukee  and  Dane,  State  of  Wisconsin.  Mr.  Chief  Jus- 
tice Waite  delivered  the  opinions  of  the  court,  affirming  the  judgments,  with  costs.  Dis- 
senting, Mr.  Justice  Field.  The  only  question  in  this  case  not  decided  in  the  case  of  the 
Chicago,  Milwaukee  jr  ^S^^  Paul  Railroad  Company  v.  Ackley,  No.  352,  was  as  to  the 
effect  upon  the  rights  of  these  parties  of  the  charter  of  the  Milwaukee  and  Waukesha 
Railroad  Company,  passed  by  the  territorial  Legislature  of  Wisconsin  in  1847.  This 
provides  that  ....  it  shall  be  lawful  for  the  company  to  demand  and  receive  such  sum 
or  sums  of  money  for  passage  and  freight  of  persons  and  property  as  they  shall,  from  time 

to  time,  think  reasonable The  court  affirm  the  view  of  the  supreme  court  of  the 

state  on  this  question,  that  the  charter  was  accepted  and  the  corporation  organized 
many  months  after  the  adoption  of  the  Constitution  and  the  admission  of  the  state  into 
the  Union  by  Confess.  Previous  to  that  time  it  remained  a  naked  proposition.  For 
this  reason  it  is  held  that  its  acceptance  after  the  organization  of  the  state,  so  far  as  it 
is  a  contract,  makes  it  manifestly  a  contract  with  the  state. 

No.  10.  The  Winona  j*  St.  Peter  Railroad  Company,  plaintiff  in  error,  v.  John  D.  Bldke 
et  al.  In  error  to  the  supreme  court  of  the  State  of  Minnesota;  No.  74.  Charles  Mcll" 
rath,  receiver,  d*c. ,  plaintiff  in  error,  v.  Charles  S.  Coleman.  In  error  to  the  circuit 
court  of  the  United  States  for  the  District  of  Minnesota.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  courts  affirming  the  judgments  in  these  causes,  with  costs 
and  interest.  Dissenting,  Mr.  Justice  Field.  In  the  former  case  it  is  said  that  the  road 
was  by  its  charter  bound  to  carry  when  called  upon  —  as  a  common  carrier — and 
charge  only  reasonable  rates.  These  are  incidents  of  the  occupation  in  which  it  was 
authorized  to  engage.  The  case  is  held  to  fall  within  the  decision  in  No.  99,  Munn  v. 
The  People.  In  No.  74  it  is  held  the  question  is  the  same,  and  the  decision  is  affirmed 
in  both  cases. 

Friday,  March  2,  1877. 

No.  160.  H.  W.  Fuller  and  J.  W.  Bamum,  appellants,  v.  E,  S.  Yentzer  and  W.  Scales  ; 
No.  161.  H.  W.  Fuller  and  J.  W.  Bamum, appellants,  v.  E.  S,  Yentzer  and  W.  Scales; 
and  No.  162.  H.  W.  Fuller  and  J.  W.  Bamum,  appellants,  v.  Herman  B.  Goodrich.    Ap- 

Seals  from  the  circuit  court  of  the  United  States  for  the  Northern  District  of  Illinois. 
Ir.  Justice  Clifford  delivered  the  opinions  of  the  court,  affirming  the  decrees  of  the  said 
circuit  court,  with  costs.  Dissenting  —  Mr.  Justice  Strong,  Mr.  Chief  Justice  Waite, 
Mr.  Justice  Miller,  and  Mr.  Justice  Bradley.  These  were  patent  cases  which  went  off 
on  the  question  of  infringement.    The  court  did  not  announce  any  new  doctrine. 
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Alban)r  L.  J.  —  Albany  Law  Journal^  Albany,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record^  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Keg.  — American  Law  Register^  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal ^  St.  Louis,  Mo.,  Soule,  Thomas  &  Wentworth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Ins.  L.  J.  —  Insurance  Law  Journal^  New  York,  C.  C.  Hine,  1 76  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 
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Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Wasfiington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphia,  Kay  &  Bro. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ASSIGNMENT. 

1.  Equitable  assignment.  —  Power  of  attorney.  —  Death  of 
ATTORNEY.  —  A  verbal  agreement  by  a  debtor  to  transfer  stock  to  his 
creditor  as  security  for  the  debt,  followed  by  the  execution  of  an  irrevoca- 
ble power  of  attorney  to  an  agent  of  the  creditor  to  transfer  the  stock, 
amounts  to  an  equitable  assignment  of  the  stock  to  the  creditor :  and  the 
power  of  attorney,  being  thus  coupled  with  an  interest,  is  not  revoked  by 
the  death  of  the  attorney  before  having  executed  it.  IAghtner*s  Appeal^ 
S.  C.  Pa.,  W.  N.  C,  February  1,  1877. 

2.  Assignment  does  not.  carry  with  it  right  of  action  in 
TORT.  —  Although  the  assignment  of  a  debt  carries  with  it  all  remedies 
and  securities  incident  thereto,  it  does  not  transfer  a  personal  right  of  ac- 
tion in  tort,  vested  in  the  assignor,  growing  out  of  the  same  subject  mat- 
ter.    MorriB  V.  McCulloch,  S.  C.  Pa.,  lb.,  February  22,  1877. 

ATTORNEY. 

See  Assignment,  1. 

BANKRUPTCY. 

1.  If  an  assignment  is  fraudulent,  a  creditor  may  obtain  a  lien 
upon  the  real  estate  by  getting  a  judgment  against  the  debtor,  and  upon 
the  personal  property  by  the  levy  of  an  execution  thereon ;  and  such  liens 
will  be  valid  as  against  the  assignee  in  bankruptcy,  if  they  are  obtained 
before  the  commencement  of  the  proceedings.  Johnson  v.  MofferSy  D.  C. 
U.  S.  N.  D.  N.  Y.,  15  B.  R.  No.  1. 

2.  If  there  are  several  judgments,  the  priority  of  the  lien  on 
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the  real  estate  depends  on  the  order  in  which  the  judgments  are  obtained, 
and  the  priority  of  the  lien  on  the  personal  property  is  determined  by  the 
order  of  the  levy.     lb, 

3.  A  CREDITOR  WHO  IS  PRECLUDED  FROM  ASSAILING  AN  ASSIGN- 
MENT AS  FRAUDULENT  Cannot  obtain  a  lien  on  the  property  which  will 

be  valid  as  against  the  assignee  in  bankruptcy,    lb. 

4.  A   CREDITOR   WHO,   WITH  FULL  KNOWLEDGE  OF  THE  FACTS  that 

constitute  the  fraud,  concurs  with  other  creditors  in  assenting  to  its  execu- 
tion, cannot  impeach  it  as  fraudulent,     lb* 

5.  A   PARTY  WHO    TAKES    A    COLORABLE    TRANSFER    OF    A    CLAIM 

from  a  trustee  who  has  accepted  the  trust  with  full  knowledge  of  all  the 
facts  that  constitute  the  fraud,  cannot  impeach  the  assignment.     lb* 

6.  .A  CREDITOR  WHO  HAS  ASSENTED  TO  AN  ASSIGNMENT  may  pur- 
chase a  claim  from  another  creditor  who  has  not  done  so,  and  as  to  that 

daim  may  impeach  the  assignment.     i5. 

7.  A  CREDITOR  WHO  PURCHASES  PROPERTY  FROM  THE  TRUSTEE  in 

ignorance  of  the  fraud,  is  not  precluded  from  impeaching  the  assign- 
ment,    lb. 

8.  A  JUDGMENT  AGAINST  A  PARTNER  individually  is  a  lien  upon  real 
estate  held  by  the  firm,  subject,  however,  to  the  payment  of  the  firm  debts 
and  the  equities  of  his  copartners,     lb. 

9.  A  PARTY  WHO  PURCHASES  A  JUDGMENT  has  no  higher  right  to  im- 
peach a  fraudulent  assignment  than  his  assignor  had.     lb, 

10.^  The  lien  acquired  by  filing  a  creditor's  bill  extends 
only  to  property  which  cannot  be  reached  on  execution.     lb, 

11.  Until  a  receiver  is  appointed  in  the  creditor's  action,  there^ 
is  no  lien,  as  against  chattels  that  are  subject  to  levy  and  sale  on  execu- 
tion, which  can  be  upheld  as  against  the  assignee,     lb, 

12.  The  limitation  of  section  2057  does  not  apply  to  a  proceeding 
to  review  a  decree  in  equity.  Wilt  v.  Stickney^  D.  C.  U.  S.  N.  D.  Ohio, 
lb. 

13.  If  the  bankrupt  gave  a  deed  with  warranty  of  title 
WHEN  HE  HAD  MERELY  A  BOND  for  a  title,  his  discharge  will  release 
him  from  his  liability  on  the  warranty.  The  mere  levy  of  a  fi,  fa,  is  not 
sufficient  evidence  of  a  breach  of  a  warranty  of  title.  Williams  v.  Har- 
kins^  S.  C.  Ga.,  lb. 

14.  The  register  may  designate  the  newspapers  in  which 
notice  of  a  rule  by  the  assignee  shall  be  published.  Burke  v.  McKee^  D. 
C.  U.  S.  S.  D.  N.  Y.,  lb. 

15.  An  affidavit  of  defence  which  sets  up  an  adjudica- 
tion OF  BANKRUPTCY  is  sufficient  to  prevent  the  entry  of  a  judgment, 
and  entitle  the  defendant  to  a  stay  of  the  action.  Frostman  v.  Sicks^  Ct. 
C.  P.  Pa.,  lb. 

16.  Suspension  of  payment  by  bank.  —  special  deposit,  etc. 

—  When  a  bank  which  had  suspended  payments  advertised  that  it  would, 
on  a  certain  day,  ^*  resume  business  by  receiving  special  separate  deposits 
in  trust  to  new  account,  pledging  the  bank  to  use  these  deposits  only  in 
payment  of  checks  against  that  new  account,  and  as  fast  as  the  bank  can 
collect  and  realize  from  the  loans  and  securities,  to  pay  pro  rata  instal- 
ments on  its  present  indebtedness,"  &c.,  &c.,  and  received  new  deposits, 
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and  soon  after  finally  failed,  and  was  adjudicated  in  involuntary  bank- 
ruptcy :  Meld  (on  petition  of  a  new  depositor  to  be  paid  in  full  as  a  pre- 
ferred creditor),  that  the  new  deposits  were  not  special  deposits ;  that  no 
lien  was  secured  when  they  were  paid  in  over  the  counter  of  the  bank  ; 
that  no  preference  was  secured  by  the  advertisement ;  and  that  the  new 
depositor  were  general  creditors  to  be  paidprt?  rata.  In  re  Mvt.  Build- 
ing Fund  Soc,  ^c,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

17.  The  partners  op  the  bankrupt  are  bound  by  the  dis- 
charge as  well  as  the  joint  creditors.  Wilkins  v.  DaviSy  D.  C.  U.  S. 
Mass.,  lb. 

18.  A  JOINT  CREDITOR  MAY  PROVE  AGAINST  THE  SEPARATE  ES- 
TATE OF  THE  BANKRUPT,  and  may  vote  for  assignee,  examine  the  debtor, 
and  object  to  his  discharge.  He  cannot  compete  with  the  separate  credit- 
ors in  the  distribution  of  separate  assets,  but  will  receive  dividends  from 
any  joint  assets  which  the  assignee  may  obtain,  and  from  any  surplus  of 
the  separate  assets  after  the  separate  debts  are  paid.     lb. 

19.  Bankruptcy  of  one  partner. —  Dissolution.  —  The  bank- 
ruptcy of  one  partner,  ipso  facto^  dissolves  the  partnership,  and  the  as- 
signee is  tenant  in  common  with  the  solvent  partner  in  the  joint  stock. 
A  court  of  equity  may  give  either  the  solvent  partners  or  the  assignee 
the  settlement  of  the  joint  affairs.  It  is  not  necessary  that  the  firm  should 
be  declared  bankrupt,  in  order  to  vest  the  bankrupt's  share  of  the  joint 
estate  in  his  assignee.  The  assignee  may  recover  at  law  or  in  equity,  as 
the  nature  of"  the  case  requires,  from  a  solvent  partner,  what  is  due  from 
him  by  the  articles  of  copartnership.     Ih. 

,  20.  The  claim  of  an  attorney  for  services  rendered  in  defend- 
ing a  suit  prior  to  the  commencement  of  the  proceedings  in  bankruptcy 
is  not  entitled  to  priority.  The  claim  of  an  attorney  for  services  rendered 
in  preparing  the  petition  and  schedules  and  filing  the  same  is  not  entitled 
to  priority.     In  re  Handell^  D.  C.  U.  S.  W.  D.  Texas,  lb.  No.  2. 

21.  When  defendant  in  suit  by  assignee  under  state  law 
cannot  plead  bankrupt  act.  —  Whether  by  an  assignment  by  bank 
directors  under  the  general  banking  law  of  Pennsylvania  is  invalid,  be- 
cause in  contravention  of  the  United  States  bankrupt  law,  is  a  question 
which  can  be  raised  only  by  the  creditors  of  the  bank.  A  debtor  of  the 
bank  cannot,  in  a  suit  against  him  by  the  assignees,  set  up  as  a  defence 
that  the  assignment  was  invalid  under  the  bankrupt  law.  Shryock  v. 
Bashore,  S.  C.  Pa.,  W.  N.  C,  February  22,  1877. 

22.  Transfer  of  property  by  insolvent.  —  A  transfer  of  prop- 
erty by  an  insolvent  debtor,  contrary  to  §  i5128  of  the  R.  S.,  is  contin- 
gently valid,  and  the  receipt  of  the  same  by  the  creditor  is  not  tortious, 
and  does  not  itself  amount  to  a  conversion  of  the  property.  Schuman  v. 
Fleckert stein,  D.  C.  U.  S.  Oregon,  Chicago  L.  N.,  February  17,  1877. 

23.  An  action  by  an  assignee  in  bankruptcy  to  recover  the 
value  of  goods  transferred  by  the  bankrupt,  contrary  to  §  5128  of  the 
R.  S.,  is  in  substance  and  effect  an  action  of  trover,  and  the  compLaint 
must  either  allege  an  actual  conversion  of  the  property  to  the  use  of  the 
defendant,  or  a  demand  and  refusal  to  deliver  the  same  to  the  assignee. 
lb. 

24.  Damages  for  detention  of,  or  injury  to,  property  by  cred- 
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ITOB.  —  In  such  action  the  assignee  may  recover  damages  for  the  deten- 
tion of  the  property,  including  profits  made  out  of  it,  or  injuries  received 
by  it  while  in  possession  of  the  creditor,     lb. 

BILLS  AND  NOTES. 

1.  Lex  loci  contbactus. — Whbbe  bill  is  payable. —  The  bate 
OF  interest  and  damages  which  the  drawer  of  a  bill  is  to  pay,  ex  more^ 
is  governed  by  the  law  of  the  place  where  the  bill  is  drawn.  If  a  bill  is 
made  and  dated  at  the  business  domicil  of  the  drawer,  his  understanding 
is  to  pay  it  there,  in  case  of  dishonor,  though  it  may  have  been  negotiated 
elsewhere.  Damages  in  a  case  of  this  sort,  are  a  part  of  the  law  of  per- 
formance, and  not  of  the  execution  and  validity  of  the  contract  nor  of  the 
remedy.  Ux  parte  Seidelbocky  D.  C.  U.  S.  Mass.,  Chicago  L.  N.,  Febru- 
ary 24, 1877. 

2.  Such  a  question,  arising  in  the  coubts  op  the  united  states, 
is  one  of  general  jurisprudence  and  not  of  local  law.     lb* 

bond. 

1.  CUBATOB*S  BOND.  —  CONDITIONAL  SIGNING.  —  A  curator's    bond, 

perfect  on  its  face,  cannot  be  avoided  at  the  instance  of  a  surety,  upon 
the  ground  that  he  signed  it  under  a  conditional  agreement,  made  with 
his  principal,  that  the  latter  was  not  to  deliver  it  until  the  signature  of  a 
certain  person  was  also  obtained,  although  in  violation  of  such  agreement 
the  bond  was  delivered.  State  v.  Potter^  S.  C.  Mo.,  Cent.  L.  J.,  January 
26,  1877. 

2.  CONTEMPOBANEOUS  PAROL  AGBBEMENT.  —  ESTOPPEL.  —  Testi- 
mony concerning  a  contemporaneous  parol  agreement  is  always  objection- 
able, but  in  instances  like  the  present,  doubly  obnoxious,  where  the  agree- 
ment is  kept  sedulously  concealed  from  the  other  contracting  party.  In 
such  cases,  the  doctrine  of  estoppel  in  pais  is  fully  applicable,  and  effect- 
ually precludes  the  surety  from  asserting  anything  to  the  contrary  of  that 
denoted  by  the  face  of  the  bond.     lb. 

3.  Public  policy.  —  Patbimony  of  obphans.  —  Public  policy  for- 
bids that  a  surety,  in  cases  of  this  sort,  should  defend  and  defeat  an  action 
brought  in  the  bond ;  because  it  concerns  the  state  that  the  patrimony  of 
orphans,  confided  to  the  protection  of  her  courts,  should  not  suffer  loss. 
lb. 

BBOKEBAGE. 

Commissions.  —  When  eabned.  —  The  rule  that  "no  brokerage  is 
due  until  the  consideration  has  passed  to  the  vendor,"  is  not  supported  by 
authority.  When  the  broker  has  effected  a  bargain  and  sale  by  a  con- 
tract which  is  mutually  binding  on  both  vendor  and  vendee,  he  is  entitled 
to  his  commission,  whether  the  sale  is  finally  executed  or  not.  Love  v. 
Mller,  S.  C.  Ind.,  Cent.  L.  J.,  February  16,  1877. 

CAPITAL. 
See  Tbstamentaby  Law. 
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COMITY. 

Foreign  law.  —  Comity  will  in  no  case  require  a  state  court 

TO  FOLLOW  OTHER   THAN  WHAT   IT  REGARDS  AS   THE  clearly  established 

law  of  the  foreign  jurisdiction  with  reference  to  the  contract  to  be  affected 
by  it.  Where  the  contract  is  affected  by  the  laws  of  two  foreign  juris- 
dictions, the  court  will  adopt  that  construction  which  it  believes  to  be  au- 
thorized by  law  without  regard  to  where  the  contract  was  made.  JiEss. 
Valley^  ^c.  R,  It,  Co.  v.  U.  S.  JSxpress  Co,^  S.  C.  111.,  Cent.  L.  J.,  Jan- 
uary 12,  1877. 

COMMISSION. 

See  Brokerage. 

COMMON   carrier. 

Liability  for  goods  shipped  beyond  its  own  line.  —  Limiting 
LIABILITY  BY  NOTICE.  — A  commou  carrier  is  not  bound  to  assume  respon- 
sibility for  the  transportation  of  goods  beyond  the  terminal  points  reached 
by  its  own  conveyance.  It  is  optional  whether  the  carrier  will  take  upon 
itself  the  enlarged  responsibility  of  making  the  connecting  carrier  its  agent 
for  the  transportation  of  goods,  rather  than  the  agent  of  the  shipper.  The 
acceptance  of  goods  delivered  for  carriage,  marked  to  a  point  beyond  the 
terminus  of  the  carrier's  lines,  will  be  construed  primd  facie  as  a  contract 
for  through  transportation.  But  although  the  goods  may  be  so  marked, 
the  carrier  may  by  express  contract  limit  its  obligations  so  as  to  bind  itself 
to  carry  safely  over  its  own  lines,  or  only  to  points  reached  by  its  own 
carriages,  and  for  safe  storage  and  delivery  to  the  next  carrier  in  the  route 
beyond.  A  clause  in  a  receipt  given  to  the  owner  for  the  goods,  restrict- 
ing the  carrier's  obligation  in  this  respect,  if  understandingly  assented  to 
by  the  shipper,  vrill  as  effectually  bind  him  as  though  he  had  signed  it. 
Srie  li,  W,  Co,  v.  Wilcox^  S.  C.  111.  (two  judges  dissenting),  Chicago 
L.  N.,  February  17, 1877. 

CONSTITUTIONAL  LAW. 

Condemnation  of  land  for  manufacturing  purposes.  —  Under 
the  Constitution  of  Michigan  it  is  not  competent  for  the  legislature  to  pro- 
vide generally  for  the  condemnation  of  the  lands  of  non-consenting  parties 
in  order  to  obtain  water-power  for  manufacturing  purposes,  the  statute 
not  undertaking  to  define  the  purposes  except  in  this  general  way,  and 
not  making  any  provision  under  which  the  public  will  have  rights  as 
regards  the  manner  in  which  the  power  shall  be  employed.  Myerson  v. 
Brown^  S.  C.  Mich.,  Cent.  L.  J.,  February  16, 1877. 

CONTRACT. 

1.  When  severable.  —  The  rule  adopted  in  Luceaco  Oil  Co,  y.  Brewer 
(16  P.  F.  Smith  31),  that  where  the  part  of  a  contract  to  be  performed 
by  one  of  the  parties  consists  of  several  and  distinct  items,  and  the  price 
to  be  paid  by  the  other  is  apportioned  to  each  item,  the  contract  is  sever- 
able, does  not  apply  when  it  clearly  appears  from  the  face  of  the  contract 
that  the  parties  intended  it  to  be  entire.  Quigley  v.  De  Haa%^  S.  C.  Pa., 
W.  N.  C,  February  1,  1877. 
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2.  Where  a  contbact  names  a  person  as  arbiter  to  determine 
whether  work  therein  contracted  for  is  done  in  accordance  with  its  provi- 
sions, a  decision  of  such  arbiter  is  an  indispensable  requisite  to  an  action 
for  the  price  of  the  work  unless  such  decision  is  rendered  by  circum- 
stances impossible,  or  is  waived  by  the  parties.     lb. 

3.  Agreement  to  be  signed  by  all  creditors. — Estoppel. — Ex- 
ecution. —  An  agreement  of  creditors,  reciting  that  it  was  made  "  in 
consideration  that  all  the  said  creditors  agree  hereto,"  provided  for  the 
execution  by  the  debtor  of  an  assignment  of  his  property  to  trustees  for 
the  benefit  of  the  creditors.  This  agreement  was  signed  by  most,  but  not 
all,  of  the  creditors.  The  trustees  took  possession,  and  expended  a  large 
amount  of  their  own  money  in  the  execution  of  the  trust.  Subsequently 
one  of  the  creditors  who  had  signed  the  agreement  obtained  judgment  on 
his  claim,  and  issued  execution,  under  which,  and  under  other  executions, 
was  sold  the  personal  property  in  the  hands  of  the  trustees.  There  was 
no  evidence  that  the  creditor  knew  of  the  execution  of  the  assignment  or 
the  proceedings  of  the  trustees.  Held^  that  as  against  the  trustees  he  was 
entitled  to  the  proceeds  of  his  execution.  Lane's  App.^  S.  C.  Pa.,  W.  N. 
C,  March  1,  1877. 

4.  Contracts  for  the  sale  of  grain  where  there  is  no  deliv- 
ery and  no  delivery  is  contemplated  are  wagering  contracts  and  void 
accordingly.  Lyon  v.  CulberUon^  S.  C.  111.,  Chicago  L.  N.,  February  24, 
1877.  But  if  there  is  not  sufiBcient  evidence  to  sustain  the  inference 
that  no  delivery  was  contemplated  the  contract  will  be  enforced.  Oorbett 
V.  Underwoody  lb.,  February  17,  1877. 

See  Bills  and  Notes;  Bond;  Brokerage. 

election. 

Vacancy.  —  "Duly  qualified"  defined.  —  In  1868,  G.  was  a 
candidate  for  judge,  and  in  January,  1869,  claiming  to  have  been  elected, 
entered  upon  the  duties  of  the  office  and  continued  to  discharge  them 
until  the  expiration  of  the  term.  In  1874,  one  M.  was  duly  elected  to 
succeed  G.,  received  his  commission,  and  took  the  oath  of  office,  but  died 
before  his  term  commenced;  thereupon  the  governor  issued  a  writ  of 
election  to  fill  the  vacancy,  and  the  respondent  was  elected  and  took  pos- 
session of  the  office,  ffeld^  that  G.'s  successor  having  been  duly  elected 
and  qualified,  he  could  not  hold  over,  and  that  the  death  of  M.  created  a 
vacancy  which  was  legally  filled  by  the  election  of  the  respondent.  State 
V.  Seat/,  S.  C.  Mo.,  Cent.  L.  J.,  February  16, 1877. 

equity  jurisdiction. 

Power  of  court  to  decree  sale  of  stock  deposited  as  col- 
lateral security.  —  Power  of  attorney.  —  A  certificate  of  stock 
was  deposited  with  complainants  as  collateral  security  for  a  loan  of  money. 
The  defendant  N.,  who  was  the  owner  of  the  certificate,  gave  it  to  D.,  the 
other  defendant,  for  the  purpose  of  borrowing  money  on  the  security 
thereof.  When  the  loan  fell  due,  it  was  discovered  that  the  power  of 
attorney,  by  which  alone  the  certificate  would  be  transferred  upon  the 
books  of  the  company,  had  been  struck  out,  and  neither  of  the  defendants 
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were  aware  of  it  until  informed  by  the  complainants.  N.  refused  to  re- 
execute  said  power  of  attorney ;  and  the  indebtedness  remained  unpaid. 
Under  these  circumstances  the  court  made  a  decree  for  the  sale  of  the 
certificate  of  stock,  and  that  the  proceeds  thereof  be  applied  to  the  pay- 
ment of  the  amount  due  upon  the  loan.  Johnson  v.  Dexter^  S.  C.  D.  C., 
W.  L.  R.,  February  19, 1877. 

ESTOPPEL. 

See  Bond,  2;  Contbact,  8. 

EVIDENCE. 

1.  Parol  evidence  is  admissible  to  vaby  the  terms  op  a 

WRITTEN  INSTRUMENT  (other  than  commercial  paper)  by  showing  that 
its  execution  was  procured  upon  the  express  agreement  that  its  terms 
should  not  be  enforced  but  should  be  qualified  in  accordance  with  a  pre- 
vious and  contemporaneous  parol  agreement  of  the  parties.  IdppincoU  y. 
Whitman,  S.  C.  Pa.,  W.  N.  C,  February  8,  1877. 

2.  It  is  not  necessary,  in  order  to  pave  the  way  for  the 
ADMISSION  OP  SUCH  EVIDENCE,  to  show  that  the  party  procuring  the 
writing  was  actuated  by  a  fraudulent  intent  at  the  time  of  its  execution ; 
it  is  sufficient  if  he  afterwards  seeks  to  procure  an  unfair  advantage  by 
denying  the  parol  qualification,    lb. 

8.  Mechanic's  lien.  —  Separate  apportioned  uen.  —  On  the 
trial  of  a  scire  facias  upon  a  separate  apportioned  lien,  claimant's  book  of 
original  entries,  containing  entries  of  the  items  furnished  to  all  the  build- 
ings without  designating  the  precise  materials  furnished  to  each  building, 
is  admissible  in  evidence.  JiKUett  v.  Allen,  S.  C.  Pa.,  W.  N.  C,  March 
1, 1877. 

4.  Papers  separated  after  execution. — Parol  testimony  con- 
cerning. —  A.  agreed  with  P.  to  sell  him  his  interest  in  a  partnership; 
P.  agreeing  to  give  notes  with  approved  indorsement  in  payment,  and  to 
give  an  obligation  of  indemnity  against  debts,  the  settlement  under  the 
agreement  to  be  made  before  a  certain  day.  C.  signed  a  guaranty  for  the 
*'  faithful  performance  of  the  covenants  on  the  part  of  P.,  in  the  foregoing 
agreements  set  forth."  Late^,  on  the  same  day,  P.  delivered  to  A.  the 
agreement  of  purchase  and  sale,  the  bond  of  indemnity,  and  C.'s  guaranty. 
The  papers  were  then  separated,  but  were  afterwards  fastened  together. 
Upon  a  breach  of  the  indemnity  bond,  and  a  suit  by  A.  against  C,  on  the 
guaranty :  Held,  that  evidence  of  what  took  place  at  the  signing  of  the 
guaranty  was  admissible  to  show  to  what  agreement  it  applied.  Clarke  v. 
Adams,  S.  C.  Pa.,  W.  N.  C,  March  1, 1877. 

FOREIGN  LAW. 
See  CJomtty. 

INSURANCE. 

1.  Surrender  of  policy.  —  Power  op  agent. — The  plaintiff,  who 
was  insured  in  the  A.  company,  applied  to  the  agent  of  that  company  to 
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have  the  insurance  placed  elsewhere,  agreeing  to  surrender  the  A.  policy. 
The  agent  filled  in  the  application  for  insurance  in  the  H.  company  in 
plaintiff^s  name  without  his  knowledge,  and  forwarded  it.  On  the  day 
following,  the  plaintiff  surrendered  the  A.  policy  to  the  agent  before  he 
had  received  the  H.  policy,  and  probably  before  it  had  been  received  by 
the  agent.  The  agent  had  taken  the  surrender  of  other  policies  by  direc- 
tion of  the  A.  company,  and  had  blanks  for  that  purpose.  Seld^  that  the 
A.  policy  was  not  in  force  when  the  H.  policy  applied,  and  the  warranty 
in  tne  application  for  the  latter  that  there  was  no  other  insurance  was  not 
violated,  and  that  the  agent  had  authority  to  accept  the  surrender  of  the 
A.  policy,  and  his  subsequent  failure  to  forward  it  to  the  company  did  not 
affect  plaintiff's  rights.  Train  v.  Holland^  Pur,  Ins.  Co,^  Ct.  App.  N. 
Y.,  Ins.  L.  J.,  January,  1877. 

2.  The  Massachusetts  statute  of  1861,  chap.  186,  regulating  the 
non-forfeiture  of  life  policies  under  subsequent  legislation  of  1870  and 
1872,  applies  as  well  to  foreign  insurance  companies  as  to  those  incor- 
porated under  the  laws  of  the  commonwealth.  Morris  v.  Penn.  MuU  Life 
Ins.  Co,^  S.  C.  Mass.,  lb. 

3.  "  Other  insurance  "  defined.  —  Where  a  policy  of  insurance 
against  fire  had  in  it  a  condition  that  '^  if  the  assured  shall  have,  or  shall 
hereafter  make  any  other  insurance  on  the  property  hereby  insured,  or 
any  part  thereof,  without  the  consent  of  the  company  written  hereon, 
....  this  policy  shall  be  void."  Meld^  that  subsequent  insurance  of  the 
same  property  against  fire  in  other  companies,  covering  other  property  of 
the  insured  as  well,  is  other  insurance ;  and,  if  made  without  the  consent 
of  the  company,  renders  the  policy  void.  Phoenix  Ins.  Co.  v.  Mich.  So.  ^ 
No.  Ind.  R.  R.  Co.,  S.  C.  Ohio,  lb. 

4.  Marine  Insurance.  —  Deviation.  —  The  policy  was  "at  and 
from  Miramichi,  to  a  port  in  Cape  Breton,  and  at  and  from  thence  to 
New  York,  with  privilege  of  carrying  coal  exceeding  her  tonnage."  The 
vessel  had  already  cleared  for  Big  Glace  Bay,  a  port  in  Cape  Breton, 
under  a  charter  that  provided  that  if  the  captain  did  not  consider  it  safe 
to  remain  and  load  there,  he  might  be  at  liberty  to  proceed  elsewhere, 
and  the  charter  be  considered  cancelled.  The  captain  proceeded  to 
Sydney,  a  safe  port  in  Cape  Breton,  and  there  finding  that  Big  Glace 
Bay  was  an  open  roadstead,  concluded  it  was  unsafe,  and  proceeded  to 
Cow  Bay,  a  safer  port  in  Cape  Breton,  and  commenced  to  load.  Here  a 
gale  tore  the  vessel  from  the  wharf,  and  drove  her  upon  the  rocks  badly 
damaged,  where  there  was  strong  probability  that  she  would  be  compelled 
to  remain  during  the  winter,  and  be  ultimately  destroyed.  Under  advice 
of  a  competent  survey,  the  vessel  was  sold  by  the  master.  It  was  shown 
to  be  the  custom  of  coaling  vessels  to  stop  at  Sydney.  Meld,  that  stop- 
ping at  Sydney  and  then  going  to  the  second  port  was  not  a  deviation. 
McCall  V.  Sun  Mut.  Ins.  Co,,  Ct.  App.  N.  Y.,  lb. 

5.  Where  a  vessel  is  justifiably  sold,  the  insured  may  claim  a 
total  loss  without  abandonment,  accounting  to  the  insurer  for  proceeds  of 
the  sale  as  salvage  received  for  his  benefit.     lb, 

6.  Application  pilled  out  by  »iedical  examiner. — The  duty  of 
a  medical  examiner  is  simply  to  ascertain  and  report  to  the  company  the 
health  of  the  applicant,  by  filling  up  the  blank  report,  and  obeying  the 
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instructions  furnished  him.  Authority  to  solicit  or  fill  up  applications  is 
not  incident  to  his  agency  as  medical  examiner,  nor  within  the  scope  of 
his  apparent  agency,  and  the  company  is  not  responsible  for  his  act  in 
filling  up  the  application,  and  advising  the  insured  to  make  answers  which 
are  false.     Flynn  v.  Eq.  Life  Ins.  8oc.^  lb. 

7.  Right  of  pakt  owner  op  vessel  to  sue.  —  A  part  owner  of 
a  vessel,  in  whose  name  a  policy  of  insurance  on  the  whole  vessel,  for  ac- 
count of  the  owners,  is  issued,  becomes  a  trustee  for  all  the  owners,  and 
in  case  of  loss  may  sue  on  the  policy  in  his  own  name  alone.  Knight  v. 
Eureka  Fire  ^  Marine  Ins.  Co.^  S.  C.  Ohio,  lb. 

8.  Part  owner  of  vessel  cannot  insure  for  other  owners. 
—  A  part  owner  of  a  vessel  has  no  authority,  by  reason  of  the  joint  own- 
ership, to  insure  the  interest  of  the  other  owners ;  hence,  a  policy  taken 
upon  the  whole  vessel  in  his  own  name,  without  previous  authority  or  sub- 
sequent ratification  by  the  other  owners,  is  invalid,  except  as  to  the  inter- 
est of  the  part  owner  obtaining  it.  Where  such  policy  was  intended  by 
the  insurer  to  cover  the  whole  vessel  for  the  benefit  of  all  concerned,  but 
is  invalid  except  as  to  the  interest  of  the  part  owner  procuring  it,  the  in- 
surer is  only  liable  to  such  part  owner  for  such  portion  of  the  sum  insured 
as  his  interest  bears  to  the  whole.    Ih. 

9.  Additional  insurance.  —  Where  a  policy  contains  a  con- 
dition OF  AVOIDANCE  on  account  of  additional  or  over-insurance,  such 
policy  is  not  avoided  by  a  contract  for  additional  insurance,  where  it  is 
shown  that  such  contract  is  invalid  as  to  all  excessive  insurance.     Ih. 

LEX  LOCI  CONTRACTUS. 

See  Bills  and  Notes. 

LIMITATIONS. 

Non-residence.  —  Running  of  the  statute.  —  The  Iowa  Code  pro- 
vides that  ^*  the  time  during  which  a  defendant  is  a  non-resident  of  the 
state  shall  not  be  included  in  computing  any  of  the  periods  of  limitation." 
One  S.  executed  a  note  payable  ten  months  after  date,  and  six  months 
later,  a  mortgage  to  secure  it.  For  more  than  four  months  after  the  note 
became  due,  the  mortgagor  was  in  the  State  of  Iowa,  voted  at  an  election, 
and  was  engaged  in  business  there,  afterwards  removing  to  Pennsylvania, 
where  he  died.  Meld^  that  during  the  time  he  was  in  Iowa  his  residence 
was  there,  and  the  statute  of  limitations  ran  against  him.  Residence  in 
the  state,  and  not  citizenship  or  domicil,  determines  the  fact  of  the  run- 
ning of  the  statute.  Savage  v.  Scott^  S.  C.  Iowa,  Cent.  L.  J.,  January 
12, 1877. 

MECHANIC'S  LIEN. 

1.  Where  materials  are  furnished  indiscriminately  for  a 
NUAIBER  OF  HOUSES  under  an  entire  contract,  the  material-man  has  the 
right  to  apportion  the  amount  due  on  each  house  and  to  file  separate  liens 
therefor.     Millet  v.  Allen,  S.  C.  Pa.,  W.  N.  C,  March  1,  1877. 

2.  Whether  the  right  of  apportionment  exists  where  the  houses 
do  not  adjoin  but  are  situated  in  different  blocks,  not  decided.     lb. 
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MORTGAGE. 

Right  of  mortgagor  to  income.  —  The  mortgagor  is  entitled  to  all 
profits  arising  out  of  the  mortgaged  premises,  until  foreclosure.  A  rail- 
road company  is  entitled  to  receive  the  income  of  the  road  until  default, 
and  possession  taken  by  trustees  under  mortgage.  Miss,  Valley  R.  M, 
Co.  V.  U.  S.  Express  Co.,  S.  C.  111.,  Cent.  L.  J.,  January  12,  1877. 

NUISANCE. 

Noise  caused  by  the  ringing  of  church  bells,  if  sufficient  to 
annoy  and  disturb  residents  of  the  neighborhood  in  their  homes  and  occu- 
pations, is  a  nuisance,  and  will  be  enjoined.  Harrison  v.  St.  MarVs 
Church,  Com.  PI.  Phila.,  W.  N.  C,  March  1,  1877. 

partnership. 

1.  Dormant  partner.— Stockholder  in  unincorporated  bank. 
—  The  stockholders  of  a  banking  association  doing  business  under  ordi- 
nary articles  of  copartnership  are  not  dormant  partners,  although  only  the 
name  of  the  bank  is  disclosed  to  the  public,  and  not  the  names  of  the  in- 
dividual partners.  Such  stockholders  are  each  equally  responsible  for  the 
obligations  of  the  association  until  notice  is  given  of  their  withdrawal 
from  it.     Samburg  v.  Riiggles,  S.  C.  Pa.,  W.  N.  C,  February  1,  1877. 

2.  Incoming  partner.  —  Antecedent  debts.  —  Where,  after  a  new 
partner  had  joined  a  banking  association,  there  was  a  continuance  of  busi- 
ness without  discrimination  between  past  and  future  profits,  and  no  sepa- 
ration of  past  from  future  effects  and  liabilities  :  Held,  that  the  incoming 
partner  was  not  liable  for  the  antecedent  debts  of  the  association,  unless 
expressly  assumed  by  him,  and  that  he  was  not  bound  to  inquire  whether 
all  the  property  in  its  possession  had  been  paid  for ;  and  that  the  payment 
of  interest  on  an  antecedent  deposit,  made  with  the  knowledge  of  the  new 
partner,  was  not  of  itself  such  an  assumption  of  the  liability  for  the  de- 
posit as  would  justify  a  verdict  against  him.     Ih. 

pleading  and  practice. 

1.  An  opening  to  the  jury  should  state  the  facts  which  it  is  ex- 
pected to  prove,  but  should  not  set  forth  evidence  in  detail.  Scripps  v. 
Beilli/,  S.  C.  Mich.,  Cent.  L.  J.,  February  9,  1877. 

2.  Review  op  discretionary  rulings  by  appellate  court.  — 
Where  the  exercise  of  a  court's  discretion  amounts  to  an  abuse  of  it  that 
is  likely  to  affect  the  legal  rights  of  a  party,  the  appellate  court  will  review 
it,  although  the  abuse  resulted  from  accident,  inadvertence,  or  misconcep- 
tion.   So  held,  where  counsel  were  allowed  to  open  a  case  improperly.    lb. 

• 

See  Insurance,  7 ;  Removal  of  Causes. 

POWER  OF  attorney. 

See  Assignment,  1. 
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PRINCIPAL  AND  AGENT. 

Individual  liability  op  agent  op  corporation.  —  An  agent  of 
a  corporation  who  enters  into  a  contract  under  his  hand  and  seal  is  indi- 
vidually liable  thereon,  although  he  is  named  as  agent  and  the  contract  is 
expressly  made  for  the  benefit  of  the  corporation.  Quigley  v.  De  Haa»^ 
S.  C.  Pa.,  W.  N.  C,  February  8,  1877. 

REMOVAL  OF  CAUSES. 

1.  Requisites  op  petition.  —  A  petition  for  the  transfer  of  a  suit 
from  the  state  to  a  national  court,  on  the  ground  that  it  arises  under  the 
Constitution  and  laws  of  the  United  States,  must  state  the  facts  and  indi- 
cate the  questions  arising  therein  which  are  claimed  to  give  the  national 
court  jurisdiction,  so  that  the  court  can  determine  for  itself  from  the  facts 
the  questions  of  jurisdiction.  A  petition  which  only  states  the  opinion,  or 
conclusion  of  the  petitioner,  that  the  case  arises  under  the  Constitution 
and  laws  of  the  United  States,  is  insufficient ;  and  a  suit  transferred  on 
such  petition  will  be  remanded.  Trafton  v.  Nougues^  C.  C.  U.  S.  Cal., 
Pac.  Law  Rep.,  February  13, 1877. 

2.  When  removal  may  be  made.  —  While  a  contest  before  a  pro- 
bate court  in  regard  to  the  distribution  of  an  estate  is  a  "  controversy " 
which  may  be  removed  from  a  state  to  a  federal  court  under  the  Act  of 
Congress  of  March  8,  1875,  it  must  be  removed  before  trial  in  the  probate 
court,  and  cannot  be  removed  after  determination  by  that  court  and  ap- 
peal therefrom.  Craigie  v.  McArthur^  C.  C.  U.  S.  Minn.,  Albany  L.  J., 
February  17,  1877. 

3.  A  DEFENDANT  MAY  RAISE    BY  ANSWER    IN    A    STATE    COURT  the 

question  of  a  loss  of  jurisdiction  by  reason  of  proceeding  for  removal 
to  a  federal  court ;  and  if  the  proceeoings  are  regular  and  in  accordance 
with  the  acts  of  Congress,  the  state  court  is  ipso  facto  ousted  of  jurisdiction. 
Shaft  V.  Phoenix  L^e  Ins.  Co.^  Ct.  App.  N.  Y.,  Ins.  L.  J.,  January,  1877. 

4.  Parties  to  petition.  —  Trust  deed.  —  In  a  suit  brought  in  a 
state  court  by  the  plaintiff  corporation  to  set  aside  a  deed  of  trust,  made 
by  its  officers  and  another  corporation  of  the  same  state,  a  removal  of  the 
cause  to  the  United  States  court  was  sought  by  the  surviving  trustee  in 
the  deed  of  trust  and  one  of  the  bondholders  under  it.  Held^  that,  the 
latter  corporation  being  a  necessary  party,  and  no  final  or  effectual  deter- 
mination of  the  case  made  by  the.  bill  being  possible  without  its  presence, 
the  petitioners  could  not  have  the  cause  removed  under  the  Act  of  1866 
(Rev.  Stat.  §  693,  clause  2),  as  to  them.  Cape  Girardeau,  ^c,  H.  R.  Co. 
V.  WinBton,  C.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J.,  February  9,  1877. 

5.  Effect  op  act  op  1875.  —  Constitutionality  op  act  of 
1866.  —  Per  Treat,  J.  That  part  of  the  Act  of  1866  embraced  in  clause 
2  of  sec.  639,  Rev.  Stat.,  is  repealed  by  the  Act  of  March  3,  1875,  or  if 
this  be  not  so,  these  provisions  of  the  act  must  be  held  to  be  unconstitu- 
tional,    lb. 

STOCK. 


See  Equity  Jxtrisdiction. 
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SUNDAY. 

See  Vbbdict. 

TENDER. 

"  Current  silver  money  op  the  U.  S."  —  A  ground-rent  created 
in  1806  was  payable  in  "  current  silver  money  of  the  United  States."  In 
1875  the  tenant  tendered  an  instalment  of  rent  in  silver  dimes :  Held^ 
that  the  tender  was  insufficient,  it  being  payable  only  in  silver  money  of 
the  United  States  which  at  the  time  of  payment  is  a  legal  tender  for  the 
amount  of  the  rent.  Maule  v.  Stokes,  S.  C.  Pa.,  W.  N.  C,  IVIarch  1, 
1877. 

testamentary  law. 

Capital  and  income  distinguished.  —  Testator's  estate  held  100 
shares  in  the  A.  Company,  which  company  had  a  surplus  of  $1,400,000 
over  its  capital,  and  its  stock  sold  for  $240  a  share,  par  value  being  $100. 
The  legislature  authorized  it  to  increase  its  capital  stock  $1,000,000. 
The  corporation  did  this,  allowing  each  old  stockholder  to  subscribe  for 
shares  at  par.  Testator's  executors  sold  part  of  their  right  to  subscribe, 
and  with  the  proceeds  purchased  the  balance  of  the  stock  they  were  en- 
titled to  at  par.  Held,  that  this  newly  purchased  stock  was  part  of  the 
capital  of  the  estate,  and  not  income  or  profits.  Appeal  of  mass,,  S.  C. 
Pa.,  Leg.  Int.,  February  23,  1877. 

TRUSTS. 

1.  What  may  be  made  the  subject  op  a  trust.  —  All  property  of 
a  valuable  nature  may  be  made  the  subject  matter  of  a  trust.  This  ap- 
plies as  well  to  trusts  resulting  by  implication  of  law,  as  express  trusts. 
Equity  will  enforce  a  trust  in  personal  property.  Tat/lor  v.  Turner,  S.  C. 
III.,  Chicago  L.  N.,  February  17, 1877. 

2.  Commission  merchant.  —  Bill  of  lading. — Draft,  etc. — Ap- 
pellant was  a  commission  merchant  in  Chicago ;  T.  was  indebted  to  him, 
and  promised  to  make  shipments  in  discharge  of  this  indebtedness.  After 
purchasing  certain  wheat  of  appellee,  in  Iowa,  he  drew  upon  appellant 
two  drafts  in  favor  of  appellee,  in  part  payment  of  the  wheat.  The  wheat 
was  shipped  to  appellant,  with  bills  of  lading  attached  to  the  drafts  in  the 
name  oi  T.  Seld,  that  appellant  had  no  right  to  retain  this  wheat  in  dis- 
charge of  T.'s  indebtedness  thus  owing  him.     lb* 

verdict. 

A  verdict  rendered  on  Sunday  is  valid.  Beid  v.  State,  S.  C.  Ala., 
Cent.  L.  J.,  February  16, 1877, 
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NOTES  OF  NEW  300KS. 

Messrs.  Little,  Brown  &  Co.  haye  issued  a  new,  the  twelfth,  edition  of  Story's 
Commentaries,  edited  by  Mb.  Perrt,  author  of  Perry  on  Trusts.  They  have  also  issued 
a  new,  the  sixth,  edition  of  Bishop  on  Criminal  Law, 

Messrs.  T.  &  J.  W.  Johnson  &  Co.,  of  Philadelphia,  have  ready  a  new  edition  of 
White  Sf  Tudor*s  Leading  Cases  in  Equity,  being  the  fourth  American  from  the  fourth 
London  edition,  with  notes  and  references  by  Hon.  J.  L  C.  Hare. 

Maxwell  &  Son,  of  London,  have  published  a  work  entitled  A  Systematic  and  His- 
torical Exposition  of  Roman  Law,  in  the  Order  of  a  Code.  It  is  written  by  William  A. 
Hunter,  M.  A.,  Professor  of  Roman  Law,  University  College,  London,  and  embodies  the 
Institutes  of  Gaius  and  of  Justinian,  translated  into  English  by  J.  Ashton  Cross. 

Messrs.  Diossy  &  Co.  have  issued  a  little  volume  by  John  F.  Baker,  Esq.,  author  of 
a  work  on  the  Law  of  Manufacturing  Corporations,  touching  Supplementary  Proceedings, 
intended  to  be  a  supplement  to  Riddle*s  Treatise  on  that  subject. 

The  following  works  are  announced  as  in  press  or  preparation:  — 

Tudor^s  Leading  Cases  on  Real  Property.  From  the  second  London  edition,  with  fall 
Notes  and  References  to  American  Decisions.     By  A.  Sidney  Biddle,  Esq. 

Scribner  on  the  Law  of  Dower.  A  Treatbe  on  the  Law  of  Dower.  By  Charles  H. 
Scribner,  Esq.    Second  edition. 

English  Common  Law  Index.  A  General  Index  to  the  English  Common  Law  Reports, 
from  vols.  84  to  118,  the  third  and  last  volume  of  the  Index. 

Watermxin*s  U.  S.  Criminal  Digest.  A  Digest  of  the  Criminal  Cases  decided  in  the 
various  State  and  Federal  Courts,  arranged  under  titles  and  sections.  Intended  to  be  a 
complete  compendium  of  American  Criminal  Law.    By  Thomas  W.  Waterman,  Esq. 

AhhotVs  Trial  Evidence.  A  Treatise  on  Evidence  at  Nisi  Prius.  By  Austin  Abbott, 
Esq. 

McMaster's  Digest  of  the  Law  of  Railways.  This  important  work,  the  publishers  state, 
has  been  delayed  by  the  author,  in  order  to  make  it  the  most  complete  and  trustworthy 
compendium  of  Railroad  Law  yet  issued. 

Sedgwick's  Leading  Cases  in  the  Law  of  Damages.  With  Notes,  References,  &c.  By 
Henry  Dwight  Sedgwick,  Esq. 

Sprague's  Specific  Performance  of  Contracts.     By  A.  P.  Spragub,  Esq. 

AhhotVs  Law  Dictionary,  A  Dictionary  of  Terms  and  Phrases  used  in  American  or 
English  Jurisprudence,  or  which  have  been  defined  by  adjudication  of  the  Courts. 

Bishop's  Directions  and  Forms  in  Criminal  Causes*  Together  with  Notes  and  Discus- 
sions adapted  to  the  Practice  of  all  the  States. 
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NOTES   OF   OPINIONS,   DECISIONS,   AND  ORDERS 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATEa 

December  Term,  1876. 

Monday,  March  IS,  1877. 

No.  807.  Board  of  County  CommUiioners  of  the  County  of  Johnson,  plaintiff  in  error,  ▼. 
Nathanid  Thayer  ei  aL  In  error  to  the  Circuit  Court  of  the  United  State  for  the  District 
of  Kansas.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  circuit  court,  with  costs  and  interest.  This  ia  the  affirmance  of  a  judgment 
recorered  against  the  county  on  bonds  issued  in  aid  of  a  railroad  running  through  the 
county,  the  court  holding  that  the  fact  that  no  oorporation  was  named  in  the  proposition 
submitted  to  the  people  was  immaterial,  inasmuen  as  the  route  of  the  road  was  named 
and  the  condition  touching  it  complied  with. 

No.  401.  The  United  States,  appellant,  v.  Arthur  Martin.  Appeal  from  the  Court  of 
Claims.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  reversing  the  pro  formd 
judgment  of  the  court  of  claims,  and  remanding  the  cause  with  directions  to  dismiss  the 
petition.  It  is  held,  in  this  case,  that  the  act  of  Congress  declaring  that  '*  Eight  hours 
shall  constitute  a  day's  work  for  all  laborers  or  workmen,  &c.,  employed  by  or  on  behalf 
of  the  government  of  the  United  States,"  is  in  the  nature  of  a  direction  by  the  United 
States  to  its  agents,  and  is  not  a  contract  with  laborers  to  that  effect,  and  does  not  pre- 
vent the  officers  of  the  government  from  making  agreements  with  laborers-  by  which  the 
day's  labor  may  be  mwie  more  or  less  than  eight  hours.  The  act  does  not  prescribe  the 
amount  of  compensation  to  be  paid  for  the  labor  of  eight  hours  or  of  any  other  time. 
Where  a  laborer  has  been  in  the  habit  of  working  for  the  government  twelve  hours  a  day 
at  a  compensation  of  $2.50  per  day,  and  in  answer  to  his  request  is  informed  that  if  he 
wishes  to  remain  in  the  service  he  must  continue  to  work  twelve  hmirs  per  day  and  re- 
ceive his  pay  accordingly,  he  cannot  afterward  recover  for  the  additional  time  over  eight 
hours  as  a  day's  labor.  When  an  application  is  made  for  the  excess  of  time  over  eight 
hours  per  day,  and  an  allowance  is  made,  and  the  receiver  receipts  in  full  for  the  account, 
this  is  a  bar  to  any  future  claim. 

No.  963,  The  United  Slates,  appellant,  v.  Frederick  Phisfirer,  Appeal  irom  the  Court 
of  Claims.  Mr.  Justice  Hunt  announced  the  decision  of  the  court,  reversing  the  judg- 
ment of  the  court  of  claims,  and  remanding  the  cause  with  directions  to  enter  a  judgment 
in  favor  of  claimant  for  his  mileage,  and  to  dismiss  his  petition  as  to  commutation  for 
quarters  and  fuel.  In  this  case  it  was  decided  that  an  officer  who  is  ordered  home  to 
await  orders  under  the  Consolidating  Act  of  March  S,  1869,  from  a  post  at  which  he  is 
doing  military  duty,  is  entitled  to  mileage  while  travelling  in  pursuance  of  such  order, 
under  section  No.  1110  of  Army  Regulations.  The  case  is  not  controlled  by  the  section 
providing  that  when  officers  are  permitted  to  exchange  stations,  &c.,  they  must  bear  their 
own  expenses.  The  home  of  the  officer  to  which  he  is  ordered  is  not  a  military  station. 
A  military  station  is  nearly  synonymous  with  military  post.    In  each  case  it  means,  not 
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an  ordinary  residence,  having  nothing  military  about  it  except  that  one  of  its  oecupants 
holds  a  military  commission,  bat  a  place  where  military  duty  is  performed,  or  stores  are 
kept  or  distributed,  or  something  connected  with  war  arms  is  kept  or  done.  There  being 
no  exchange  of  stations,  the  case  is  governed  by  the  section  named,  and  the  officer  is  en- 
titled to  his  mileage.  By  section  >080  of  the  regulations,  when  public  quarters  cannot  be 
furnished  to  officers  at  stations  without  troops,  quarters  will  be  commuted  at  a  rate  fixed 
by  the  secretary  of  war,  and  fuel  at  the  market  prices.  An  officer  ordered  home  to 
await  ovders  is  not  entitled  to  this  commutation.  His  home  is  not  a  station  within  the 
meaning  of  the  regulation. 

No.  961.  The  United  States^  appelant,  t.  Gewge  W,  ChiUon;  No.  962.  The  Untied 
Statesy  appellant,  t.  Edtoard  B.  Rheem ;  No.  964.  The  United  States,  appelUtntf  y.  Fred- 
erick M.  Lynde.  Appeals  from  the  Court  of  Claims.  'Mr.  Justice  Hunt  announced  the 
decision  of  the  court,  reversine  the  judgments  of  the  said  court  of  claims,  and  remanding 
the  causes  with  directions  to  dismiss  the  petitions. 

No.  960.  The  Uniiea  States,  appelkmi,  y.  Jas.  R.  Mean*  Appeal  from  the  Court  of 
Claims.  Mr.  Justice  Hunt  announced  the  decision  of  the  court,  affirming  the  judgment 
of  the  said  court  of  claims  in  this  cause. 

No.  169.  Henry  Mers,  appellant,  y.  JacoibA.  Conover.  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  Mr.  Justice  Strong  deliv- 
ered the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court,  with  costs  and 
interest.  The  question  in  this  case  had  relation  to  the  ascertainment  of  the  profits  made 
by  the  use  of  a  patented  invention.  Beferring  to  the  case  of  Mawryy,  Whitney,  14  Wall. 
651,  the  court  say  :  — 

*'  We  are  not  convinced  that  the  rule  declared  in  that  case  was  not  foUowed  in  this. 
The  patented  invention  infringed  by  the  defendant  was  a  new  and  improved  machine  for 
splitting  kindling  wood,  and  a  distinguishing  feature  of  it,  perhaps  the  principal  feature, 
was  a  device  for  the  automatic  feeding  of  the  wood  to  the  reciprocating  splitting  knives 
or  cutters,  by  a  movable  platform  or  apron  carried  forward  by  an  endless  chain.  That 
device  the  defendant  used,  though  it  is  said  he  used  it  in  another  machine,  known  as 
Green's.  The  evidence  is  fuU  i^nd  uncontradicted  that  an  advantage  is  gained  in  split- 
ting kindling  wood  by  a. machine  with  that  device  of  at  leant  seventy-five  cents  a  cord 
over  splitting  it  by  hand  or  without  that  device.  It  was  in  harmony  with  this  evidence 
the  master  reported  and  the  court  decreed. 

No.  180.  George  Jerome  and  F,  C,  Beaman,  assignee  ff  appellants,  v.  Thonias  N,  Me- 
Carter.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Michigan.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  decree  of 
the  said  circuit  court,  with  costs. 

The  rule  is  announced  in  this  case  (1.)  that  in  a  suit  by  a  junior  mortgagee  to  foreclose 
a  mortgage,  prior  mortgagees  are  not  necessary  parties.  (2.)  It  was  insisted  that  while 
the  property  was  in  the  charge  of  a  receiver  appointed  in  a  suit  brought  by  S.  to  fore- 
close the  first  mortgage,  and  therefore,  as  it  is  said,  was  in  custodia  Jeg^f  the  bill  waa 
filed  without  leave  of  the  court.  "If,"  say  the  court,  "there  could  under  any  circum- 
stances be  any  force  in  this  objection  there  is  none  now.  Both  suits  were  brought  in  the 
same  court;  these  appellants  appeared,  and  cross-examined  witnesses,  and  made  no 
allegation  that  the  suit  had  been  brought  without  leave  until  about  a  year  and  a  half 
afterwards.  It  was  then  too  late.  They  must  be  held  to  have  acquiesced,  and  if  not, 
leave  of  the  court  to  commence  and  prosecute  the  suit  must  be  presumed  after  the  orders 
made  to  facilitate  its  progress."  (8.)  It  is  held  that'  the  appellants,  who  standi  it  is  said, 
in  the  place  of  the  company,  cannot  be  heard,  under  the  circumstances,  to  question  the 
order  of  priori^  of  the  liens  of  the  mortgagees  upon  its  property. 

No.  120.  The  Atlantic  De  Laine  Co.  et  al.,  appellants,  v.  Lucinda  JameSf  administratcrp 
f^c.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Rhode  Island. 
Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said 
circuit  court,  with  costs,  and  remanding  the  cause,  with  directions  to  dismiss  the  com- 
plainants' bill.  Dissenting,  Mr.  Justice  Clifford.  This  cause  involved  only  the  question 
of  the  character  of  a  statement  which  it  was  held  in  the  court  below  was  fraudulent. 

No.  804.  The  American  Bridge  Company,  appellant,  v.  Max  Heidelbaeh  et  ah,  trustees. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas.  Mr.  Jus- 
tice Swavne  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit 
court,  with  costs,  and  remanding  the  cause  with  directions  to  enter  a  decree  in  conform- 
ity with  the  opinion  of  this  court.  This  case  was  decided  upon  the  authority  of  Galveston 
R.  R.  Co.  V.  Cowdrey,  11  Wall.  460^  and  Gilman  v.  Tel.  Co.  »1  U.  S.  608,  which  involved 
the  precise  questions  presented. 
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No.  643.  George  Chorpenning,  appellant^  v.  The  United  States,  Appeal  from  the 
Coart  of  Claims.  Mr.  Justice  Swayne  deliyered  the  opinion  of  the  court,  affirming  the 
iudj(ment  of  the  said  court  of  claims.  The  court  affirms  the  decision  of  the  court  below 
in  Qns  notorious  case  aeainst'the  claimant.  The  duty  deyolved  upon  the  postmaster 
general,  under  the  act  of  Congress,  is  held  to  be  wholly  minbterial,  and  in  no  sense  judi- 
cial, or  that  of  any  arbitrament  The  adjustment  having  been  made  under  a  special  law 
renders  it  in  nowise  different  from  those  made  daily  by  the  accounting  officers  of  the 
government,  under  the  general  law  conferring  their  powers  anpl  prescribmg  their  duties. 
The  idea  that  the  government  is  concluded  by  the  results  at  which  they  may  arrive  would 
be  regarded  as  a  novelty  within  and  without  the  several  departments. 

No.  681.  The  Board  of  Commuisioners  of  (he  County  of  Johnson^  plaint^  in  error y  v. 
Derrick  A.  January,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas.  Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  judg- 
ment of  the  said  circuit  court,  with  costs  and  interest.  This  was  a  case  involving  the 
validity  of  certain  municipal  bonds,  it  is  held  that  the  cases  heretofore  decided  cover 
the  points  raised.  It  appeared  that  the  recitals  in  the  bonds  referred  to  the  wrong 
statute,  two  having  been  passed  having  relation  to  their  issue,  but  this  circumstance  is 
treated  as  of  no  moment,  the  provisions  of  one  of  the  acts  having  been  fully  complied 
with  and  the  municipality  having  recognized  their  validity. 

No.  116.  R.  W,  Foster,  plaintiff  in  error,  v.  Masters  and  Wardens,  Port  of  New  Orleans, 
In  error  to  the  Supreme  Court  of  the  State  of  Louisiana.  Mr.  Justice  Swayne  delivered 
the  opinion  of  the  court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs, 
and  remanding  the  cause  with  directions  to  dismiss  the  petition.  It  is  here  held  that  an 
act  of  the  State  of  Louisiana,  authorizing  the  master  and  wardens  of  the  port  to  make  a 
survey  of  the  hatches  of  all  sea-going  vessels  which  should  arrive  at  that  port,  and  for> 
bidding  such  survey  to  be  made  by  any  other  persons,  is  unconstitutional  and  void,  as 
being  a  regulation  of  commerce  and  undertaking  to  authorize  the  performance  of  a  duty 
exclusively  within  the  control  of  Congress.  Reversed,  with  directions  to  dismiss  the 
bill. 

No.  937.  The  Inman  Steamship  Company,  appelant,  v.  Edvoard  O.  Tinker,  acting 
Captain  of  Part  ofNeto  York,  Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  IMstrict  of  New  York.  Afr.  Justice  Swayne  delivered  the  opinion  of  the  court, 
reversing  the  decree  of  the  said  circuit  court,  with  costs,  and  remanding  the  case  for 
further  proceedings  in  conformity  with  the  opinion  of  this  court  Mr.  Chief  Justice 
Waite  aid  not  sit  in  this  cause,  and  took  no  part  in  the  decision.  In  this  case  the 
appellee,  as  captain  of  the  port  of  New  York,  required  of  the  company  one  and  a  half 
per  cent,  per  ton  upon  the  tonnage  of  their  three  ships  upon  every  arrival  of  each  in  the 
port  The  court  find  the  tax  to  be  a  duty  on  tonnage,  and,  consequently,  that  it  is  an 
unconstitutional  exaction.  It  is  not  exacted,  sav  the  court,  for  any  service  rendered ; 
because  if  the  vessel  enter  the  port  and  immediately  take  her  departure,  or  load,  or 
unload,  or  make  fast  to  any  whart,  either  of  these  thinzs  brings  her  within  the  act,  and 
makes  her  liable  to  the  duty.  The  charge  is  irrespective  ol  the  ad  valorem  principle, 
and  if  either  of  the  .vessels  were  now  making  her  hrst  trip,  and  one  other  of  the  s^me 
tonnage  were  making  her  last  trip,  the  act  would  apply  the  same;  the  rate  of  payment 
and  the  aggregate  amount  to  be  paid  would  be  the  same.  The  act  is  also  discriminative. 
It  applies  different  rates  to  different  classes  of  vessels,  and  to  some  it  applies  none  at  all. 
A  clearer  case  of  the  imposition  of  a  tonnage  duty  than  presented  here,  the  court  thinks 
can  hardly  be  imagined.  If  the  law  had  been  passed  by  Congress  instead  of  the  st-ate, 
and  the  cnarffe  imposed  had  been  expressly  designated  a  duty  on  tonnage,  its  character 
9R  such  could  not  appear  in  a  stronger  light.  It  is  conceded  that  foreign  steamships 
and  other  vessels  visiting  the  ports  of  a  state  for  business  purposes  may  be  made  liame 
by  the  laws  of  such  state  for  all*  reasonable  and  proper  port  charges;  but  such  charges 
must  not  be  repugnant  to  the  federal  Constitution.  The  commerce  clauses  of  the  Con- 
stituAon  give  to  Uongress  the  entire  control  of  the  foreign  and  inter-state  commerce  of 
the  country.  They  were  intended  to  secure  harmony  and  uniformity  in  the  regulations 
by  which  they  should  be  governed.  Wherever  such  goes  the  power  of  the  nation  accom- 
panies it 

No.  178.  John  A,  Butcher  et  oZ.,  appellants,  v.  A,  J,  Wright,  assignee*  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Wisconsin.  Mr,  Justice 
Clifford  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court, 
with  costs  and  interest  This  was  a  case  in  bankruptcy.  It  is  held  that  in  estimating 
the  time  within  which  a  petition  must  be  filed  as  prescribed  in  section  6018  of  the  Revisea 
Statutes,  the  day  the  petition  is  filed  must  be  excluded. 


68  THE  AMERICAN  LAW  TIMES.  [May,  1877. 

Vol.  lY.]  Notes  ov  Opinions,  Decisions,  and  Osdebb.  [No.  5. 

No.  798.  TTie  United  StateSy  appellants^  v.  Joseph  Smith,  Appeal  from  the  Court  of 
Claims.  Mr.  Justice  Waite  delivered  the  opinion  of  the  court,  amrming  the  judsment  of 
tiie  court  of  claims.  This  cause  involved  questions  touching  the  computation  of  damages 
in  the  court  of  claims,  and  it  is  said  that  said  court  exercises  the  province  of  a  jury  and 
is  to  be  governed  accordingly  by  established  rules. 

No.  938.  W.  0,  McClurey  plaintiff  in  error,  v.  Township  of  Oxford.  In  error  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kansas.  }£r.  Chief  Justice  Waite 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with 
costs.  Dissenting;,  Mr.  Justice  Hunt.  The  opinion  in  this  cause  will  be  found  in  the 
present  issue  of  the  Law  Times  Reports. 

No.  13  (oHginal).  Ex  parte  Conrad  N.  Jordan  et  oL,  petitioner,  Mr.  Chief  Justice 
Waite  delivered  uic  opinion  of  the  court,  granting  the  petition  for  mandamus  in  this 
cause.  The  present  petitioners,  claiming  U>  be  aggrieved  by  certain  specified  orders 
made  in  the  cause  previous  to  their  admission  as  defendants,  and  also  by  so  much  of  the 
final  decree  as  directed  the  payment  of  certain  designated  coupons  and  receivers'  certifi- 
cates, and  by  certain  other  provisions  of  a  decree  which  are  specially  stated,  on  the 
second  day  of  October,  1876,  in  open  court,  prayed  an  appeal  to  this  court  *'  from  so 
much  of  such  parts  of  the  decree  "  as  they  claimed  to  be  aggrieved  by.  This  was  denied, 
for  the  reason  that  the  court  was  of  the  opinion  *'  that  the  said  defendants  cannot  appeal 
from  the  decree,  because  the  bill  of  complaint  herein  and  the  supplemental  bill  have 
been  taken  as  confessed  as  against  them.''  Afterwards  the  petitioners  again  applied  to  the 
circuit  judse  for  the  allowance  of  an  appeal  from  the  same  parts  of  the  decree,  and  ten- 
dered good  and  sufficient  security  to  perfect  the  appeal,  but  it  was  refused.  Thereupon 
application  for  a  mandamus  was  made  to  this  court  which  is  allowed  and  the  writ  directed 
to  be  issued. 

No.  946.  Peter  Melendy  et  al,,  plaintiffs  in  error^  v.  W,  S.  Rice,  In  error  to  the 
Supreme  Court  of  the  State  of  Iowa.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of 
the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  It  is  held,  in 
this  case,  that  this  court  will  not  disturb  a  judgment  which  involves  only  a  question  of 
preponderance  of  testimony  as  to  a  matter  ot  fact. 

No.  178.  George  Q,  Ersidne,  Collector^  ffc,  plaintiff  in  error,  v.  MUtoaukee  i*  St,  Paul 
Railway  Company;  No.  179.  Milwaukee  {f  St.  Paid  Railway  Company,  plaintiff  in 
error,  v.  George  Q,  Erskine,  Collector,  ffc.  In  error  to  the  circuit  court  erf  the  United 
States  for  the  Eastern  District  of  Wisconsin.  Mr.  Chief  Justice  Waite  announced  the 
decision  of  the  court,  affirming  the  judgments  of  the  said  circuit  court  in  these  causes, 
each  party  to  pay  the  costs  incident  to  his  writ. 

No.  704.  Elisha  Ruckman,  plaintiff  in  error,  v.  W,  R.  Bergholz,  In  error  to  the 
Supreme  Court  of  the  State  of  New  Jersey.  Mr.  Chief  Justice  Waite  announced  the 
decision  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs. 

No.  887.  John  A,  Hayes,  plaintiff  in  error,  v.  James  B,  pecket  et  al.  In  error  to  the 
Supreme  Court  of  the  State  of  Louisiana.  Mr.  Chief  Justice  Waite  announced  the  deci- 
sion of  the  court,  affirming  the  judgment  of  the  said  supreme  courts  with  costs. 

Monday,' March  19,  1877. 

No.  910.  Peter  Boyle,  Secretary  of  State  of  Wisconsin,  appellant,  v.  The  Continental 
Insurance  Company  of  City  of  New  York,  Appeal  from  the  Uircuit  Court'of  the  United 
States  for  the  Western  District  of  Wisconsin.  Mr.  Justice  Hunt  delivered  the  opinion 
of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs,  remanding  the 
cause  with  directions  to  enter  a  decree  dismissing  the  bill.  Decree  to  be  entered  nunc 
pro  tunc  as  of  the  1st  of  March  instant.  Dissenting,  Mr.  Justice  Bradley,  Mr.  Justice 
Dwavne,  and  Mr.  Justice  Miller.  In  this  case  the  decision  of  the  Home  Insurance  Co, 
Y,  Morse  is  reaffirmed,  that  an  agreement  to  abstain  in  all  cases  from  resorting  to  the 
circuit  courts  of  the  United  States  is  void,  as  against  public  policy,  and  that  a  statute  of 
the  State  of  Wisconsin,  requiring  such  an  agreement,  is  in  conffict  with  the  Constitution 
of  the  United  States,  and  void.  The  present  opinion  also  takes  the  following  grounds  : 
A  state  has  the  right  to  impose  conditions  to  the  transaction  of  business  within  its  terri- 
tory by  an  insurance  company  chartered  by  another  state,  if  they  are  not  in  conflict  with 
the  Constitution  or  laws  of  .the  United  States.  It  may  entirely  exclude  such  comj^nies 
from  its  territory,  or,  having  given  a  license,  may  revoke  it  lor  good  cause,  or  without 
cause.  The  motive  or  intention  of  the  state  is  not  open  to  inquiry.  The  company  has 
no  constitutional  right  to  transact  its  business  in  such  state,  ana  hence  its  exclusion  there- 
from, from  whatever  cause,  violates  no  constitutional  right.  The  Legislature  of  the  State 
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of  Wisconsin  enacted,  that  if  any  foreign  insarance  company  should  transfer  a  suit 
brought  against  it  from  the  state  courts  to  the  federal  courts  it  should  thereupon  become 
the  duty  of  the  secretary  of  state  to  revoke  and  cancel  its  license  within  the  state.  Any 
action  to  restrain  the  secretary  of  state  from  so  doing  for  that  cause  cannot  be  sustained. 
Having  no  constitutional  right  to  do  business  in  the  state,  the  suggestion  that  the  intent 
of  the  legislature  is  to  accomplish  an  illegal  purpose  is  immaterial.  The  right  of  exclu- 
sion belongs  to  the  state,  and  the  means  by  which  it  accomplishes  the  result  are  not  the 
subject  of  judicial  inquiry. 

No.  744.  Wm,  F,  Cochran  et  al,,  appellants,  v.  Josiah  W.  Deener  et  al  Appeal  from 
the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Bradley  delivered  the 
oi»nion  of  the  court,  reversing  the  decree  of  the  said  supreme  court,  with  costs,  remand- 
ing tiie  cause  for  further  proceeding,  in  conformity  with  the 'opinion  of  this  court.  Dis- 
senting, Mr.  Justice  Clinord  and  Mr.  Justice  Strong.  This  was  a  suit  to  restrain  the 
infringement  of  patents  for  a  certain  process  in  manufacturing  flour  having  special  rela- 
tion to  the  bolting,  and  also-  for  the  machinery  used.  In  Uie  court  below  the  bill  was 
dismissed ;  but  it  is  here  held  there  has  been  an  infringement  of  the  patents  for  machin- 
ery, and  the  decree  is  reversed. 

No.  100.  Jno,  L»  Phipps  etaL,  appellants,  v.  Jno.  Sedgwick,  assignee;  No.  101.  Barker 
Place  et  al,,  Ex^rs,  appellants,  v.  Jno.  Sedgwick,  Assignee.  Appeals  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  Mr.  Justice  Miller  delivered 
the  opinion  of  the  court,  affirming  and  modifying  the  decree  of  the  said  circuit  court  in 
conformity  wiCh  the  opinion  and  decree  of  this  court.  These  were  cases  in  bankruptcy, 
in  which  the  assignee  obtained  judgments  aeainst  the  plaintiflfs  in  error  on  allegations  of 
fraud  and  collusion  between  them  and  the  oankrupts.  In  the  former  case  the  judgment 
is  affirmed.  In  the  latter  it  is  reversed  as  against  the  executors  of  Mrs.  Place,  the  alle- 
gations not  being  sustained. 

No.  840.  Albert  Conro  et  al.,  appellants,  v.  CTuis.  S.  Crane,  et  al.  Appeal  from  the 
Circuit  Court  of  the  U.  S.  for  the  Northern  District  of  Illinois.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  court,  dismissing  the  .appeal  for  the  want  of  jurisdiction. 
It  is  here  considered  settled,  that  appeals  do  not  lie  to  this  court  from  the  decisions  of 
the  circuit  courts  made  in  the  exercise  of  their  supervisory  jurisdiction  under  the  bank- 
rupt law. 
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ADMIRALTY. 

Jtjbisdiction.  —  Mabhte  tort.  —  Where  the  master  of  a  scow  took 
possession  of  a  lighter  without  authority,  used  her  in  getting  wood  o£E 
from  the  shore  of  Lake  St.  Clair  to  the  scow,  and  neglected  to  return  her; 
heldy  that  a  court  of  admiralty  had  jurisdiction,  and  that  the  scow  was 
liable  in  rem  for  the  conversion.  Inasmuch  as  the  lighter  was  employed 
in  the  service  of  the  scow  upon  navigable  waters,  she  was  held  liable  not- 
withstanding she  was  originally  seized  in  a  fish-pound  staked  off  from  the 
Detroit  River.  The  Florence^  D.  C.  U.  S.  E.  D.  Mich.,  Cent.  L.  J.,  March 
16,  1877. 

See  Bill  of  Lading. 

ALIENAGE. 

See  Citizenship. 

BANKRUPTCY. 

1.  Reinstatino  involuntary  proceedings  without  notice,  etc. 
—  An  order  reinstating  an  involuntary  proceeding,  after  its  dismissal, 
without  further  notice  to  or  appearance  by  the  debtor,  is  without  author- 
ity of  law,  and  an  adjudication  following  such  reinstatement  is  absolutely 
void.  If  the  district  court  reinstates  a  proceeding  in  bankruptcy  without 
notice  to  or  appearance  by  the  debtor,  an  order  passed  therein  directing  a 
sheriff  to  pay  money  to  an  assignee  subsequently  elected  will  not  protect 
the  sheriff.     Gage  v.  Qates^  S.  C.  Mo.,  5  N.  B.  R.  No.  4. 

2.  Chattel  mortgage.  —  Possession  by  mortgagee  before  com- 
mencement OF  proceedings.  —  An  assignee  cannot  recover  the  value 
of  the  property  covered  by  a  mortgagee  if  the  mortgagee  took  possession 
before  the  commencement  of  the  proceedings  in  bankruptcy,  although  the 
mortgage  was  not  properly  recorded.  Miller  v.  Jones^  C.  C.  U.  S.  N.  Y., 
lb. 

3.  An  assignee,  to  recover  against  a  party  who  has  ob- 
tained A  preference,  must  prove  that  the  bankrupt  was  insolvent, 
and  that,  being  so  insolvent,  he  procured  his  property  to  be  seized  by 
defendant  with  intent  to  prefer  him  over  the  other  creditors,  and  that  de- 
fendant accepted  such  preference  with  reasonable  cause  to  believe  that 
the  bankrupt  was  then  insolvent,  and  also  knew  that  such  seizure  was 
made  in  fraud  of  the  bankrupt  law.  Webb  v.  Sachs^  D.  C.  U.  S.  Oregon, 
lb. 

4.  A  TRADER  IS  INSOLVENT  if  he  is  unable  to  pay  all  his  debts  in 
money  as  they  become  due  in  the  ordinary  course  of  business,  although  it 
appears  probable  that  he  might  pay  them  in  full  if  time  is  given  him  for 
that  purpose.     lb. 

6.  A  CONFESSION  OP  JUDGMENT  BY  AN  INSOLVENT  DEBTOR,  actuallv 

followed  by  an  execution  and  seizure  of  bis  property,  is  an  unlawful  pref- 
erence within  the  act,  if  made  with  a  view  to  prefer  such  creditor.     The 
intent  to  give  such  preference  will  be  presumed  until  the  contrary  is 
shown.    J!6. 
6.  Reasonable  cause  to  believe  the  debtor  to  be  insolvent 
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is  a  knowledge  of  such  facts  and  circumstances  in  regard  to  the  matter  as 
would  put  a  prudent  man  upon  inquiry.  An  act  done  in  fraud  of  the 
bankrupt  act  is  not  necessarily  what  is  known  or  considered  as  a  fraud- 
ulent act,  but  only  something  the  effect  of  which  is  to  evade  or  avoid  its 
provisions.     lb. 

7.  A  DISPOSITION  OF  PEOPBRTY  BY  AN  INSOLVENT  debtor,  not  made 
in  the  usual  and  ordinary  course  of  business,  is  primd  facie  evidence  of 
fraud.  It  is  immaterial  what  the  creditor  thought  or  knew  about  the 
debtor^s  intentions  in  giving  the  preference,  where  he  had  reasonable 
cause,  at  the  time  of  taking  it,  to  believe  the  debtor  insolvent.    lb. 

8.  Corporation.  —  Bank.  —  Insolvency.  —  Deposits.  —  Check. 
—  The  Portsmouth  Savings  Fund  Society  case.  — Where  an  incor- 
porated society  which  had  been  a  bank  of  discount,  deposit,  and  circula- 
tion in  Virginia,  ceased  its  business  in  1862  in  consequence  of  public  in- 
vasion, and  in  1865,  after  publishing  that  it  would  make  settlements  as 
far  as  practicable  by  set-off,  undertook  no  other  business  than  the  liquida- 
tion of  its  affairs,  in  which  it  was  much  hindered  by  stay  laws  in  force 
until  1869*,  and  where,  before  completing  its  settlements,  it  was  thrown 
into  bankruptcy,  in  June,  1872 :  Seld^  that  the  question  of  insolvency, 
as  against  persons  with  whom  it  effected  settlements,  within  four  months 
before  the  bankruptcy,  should  not  be  considered  as  if  the  society  was  a 
trader,  merchant,  or  bank,  but  with  reference  simply  to  whether  its  liabil- 
ities could  meet  its  assets,  that  being  the  basis  on  which  all  had  dealt 
with  it  for  seven  years.  Where  the  deposits  due  from  a  society,  which 
for  ten  years  had  ceased  business  as  a  bank,  and  ceased  to  receive  deposits, 
and  which  for  seven  years  had  been  in  liquidation,  have  become  a  com- 
modity, bought  and  sold  in  the  market  like  public  stocks,  and  are  not 
paid  or  payable  in  money,  and  are  only  available  by  way  of  set-off  in 
favor  of  debtors  to  the  society :  ffeldy  that  papers  in  the  form  of  checks 
on  these  depositors  are  not  checks,  but  mere  evidences  of  the  assignment 
of  choses  in  action  in  the  form  of  deposits,  ffeld^  also,  that  persons  who 
sell  such  papers  in  the  form  of  checks  are  not  responsible  to  the  assignee 
in  bankruptcy  of  the  society  owing  the  deposits,  for  the  amounts  stated  in 
dollars  on  the  face  of  the  papers  called  check.  Sarmanson  v.  Baiuy  D.  C. 
U.  S.  E.  D.  Va.,  lb. 

9.  Dividend.  —  Powbb  op  begisteb:  —  A  register  has  no  power  to 
vacate  or  reopen  a  dividend  for  the  purpose  of  paying  a  claim  which  was 
not  proved  and  filed  or  presented  prior  to  the  dividend  meeting.     A  reg- 

'ister  has  no  power  to  vacate  or  reopen  a  dividend  for  the  purpose  of  pay- 
ing a  claim  for  services  rendered  to  the  assignee  which  was  not  presented 
at  the  dividend  meeting.  A  dividend  duly  made  and  filed  in  court  can- 
not be  disturbed  except  for  some  error  committed  by  the  register  apparent 
from  his  memoranda  and  papers  on  file  existing  at  the  time  of  or  prior 
to  the  making  of  the  dividend.  In  re  iSmithy  D.  C.  U.  S.  W.  D.  Texas, 
16  N.  B.  R.  No.  8. 

10.  Computing  numbeb  of  oebditobs. — A  creditor  who  has  issued 
an  attachment  within  four  months  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy  is  not  to  be  reckoned  in  computing  the  proportion 
of  creditors  who  must  unite  in  an  involuntary  petition,  Jr*  re  Scrafford^ 
ecu.  S.  Kas.,  lb. 
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11.  Obal  testimony  to  pbove  an  assignment  is  not  admiaBible, 
unless  evidence  is  first  given  to  show  that  the  original  or  a  certified  copy 
thereof  cannot  be  produced.     Burk  v.  Winterly  S.  C.  Ark.,  lb. 

12.  A   CEBDITOB    MAY    PROSECUTE  AN  ACTION  AGAINST    A   SURETY 

for  the  bankrupt  before  final  distribution,  although  he  has  proved  the  note 
against  the  principal.     Q^regg  v.  WU%on^  S.  C.  Ind.,  lb. 

13.  An  agreement  between  cbeditors  who  have  RSCBnnBD 
PREFERENCES  to  contribute  proportionately  such  sum  as  may  be  neces- 
sary to  induce  other  creditors  to  forbear  to  put  the  debtor  into  bankruptcy, 
is  valid.     Ferryman  v.  Allen^  S.  C.  Ala.,  lb. 

14.  Witness  fees.  —  Evidence.  —  The  clerk's  certificate  is 
only  primd  facie  evidence  of  the  number  of  days  that  a  witness  attended 
before  the  register.  The  memoranda  or  entries  made  by  the  register  may 
be  used  as  evidence  to  prove  what  proceedings  have  been  had  before  him. 
A  witness  is  entitled  to  fees  only  for  the  days  of  actual  attendance,  and 
not  for  the  days  on  which  he  was  ready  to  attend.  In  re  Crane^  D.  C. 
U.  S.  W.  D.  Tex.,  lb. 

15.  A  PROMISE    TO  PAY  A  DEBT    DISCHARGED  BY  PROCEltX^INGS    IK 

BANKRUPTCY  is  valid  and  will  support  an  action.  But  if  it  be  a  condi- 
tional promise  to  pay  when  able,  the  plaintiff  creditor  must  show  ability 
as  part  of  his  case,  and  .ability  to  pay  means  ability  after  payment  of  aU 
new  debts  contracted  since  the  discharge  in  bankruptcy.  JEcklair  v.  Gal- 
Iraith^  Ct.  App.  Ky.,  Am.  Law  Reg.,  February,  1877. 

BILLS  AND  NOTES. 

1.  An  AGREEMENT  TO  FORBEAR  SUIT  OB  a  preexisting  debt  is  a  suf- 
ficient consideration  for  a  note  given  therefor ;  and  an  agreement  so  to 
forbear  until  the  maturity  of  the  note  will  be  presumed,  in  the  absence  of 
proof  to  the  contrary.  Molzworth  v.  Koch^  S.  C.  Ohio,  Am.  Law  Reg., 
March,  1877. 

2.  Partial  failure  of  consideration  is  no  bar  to  an  action 
on  a  promissory  note,  but  merely  entitles  the  maker  to  recoupment  for 
damages,  or  abatement  of  the  plaintiff's  demand,  to  the  extent  the  maker 
has  suffered  loss  by  the  failure.     i(. 

3.  Parol  evidence  is  admissible  to  show  the  consideration 
of  a  note,  and  to  show  that  the  consideration  in  whole  or  in  part  has  failed ; 
but  it  cannot  be  received  to  contradict  the  terms  of  the  note,  or  to  attach 
to  it  conditions.     lb. 

bill  of  lading. 

1.  Demurrage.  —  Receiving  cargo  without  objection.  —  On 

THE    BACK    of  A    BILL    OF    LADING  WAS    PASTED  A    PRINTED    PAPER 

prescribing  the  number  of  lay  days  and  the  rate  of  demurrage  to  be  paid 
by  the  «  cargo,  consignee,  or  assignee,"  after  their  separation.  It  appear- 
ing  in  evidence  that  the  consignee  had  received  a  duplicate  bill  of  lading 
with  a  similar  printed  paper  pasted  on  its  back  and  that  he  had  thereafter 

^  In  an  interesting  note  to  this  case  Jndge  honA  fide  claim,  as  well  as  a  compromise  of  a 

Bennett  uses  the  foflowing  language :  "  Thus  pending  suitf  is  a  good  consideration  for  a  promim 

it  appears  we  are  warranted  in  believing  that  to  pea/,  cdlhonghinjact  or  in  law  the  promisee  tPoM 

npon  the  principle  of  the  thing,  and  npon  the  nU  have  recovered  upon  his  origincd  daimJ"  — 

more  recent  authorities,  ajorbiarance  to  sue  a  Sditob, 
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received  the  cai^  without  objection :  Held^  that  the  printed  paper  was  a 
part  of  the  bill  of  lading. 

In  an  action  on  the  case  by  a  ship-owner  against  the  consigneee  of  the 
cargo  for  demurri^e  :  Held^  that  if  the  consignee  as  sach  had  nothing  to 
do  with  the  shipment  there  would  be  no  privity  of  contract  between  him 
and  the  ship-owner,  and  before  acceptance  of  the  cai^o,  the  law  would 
imply  no  contract  on  his  part  to  pay  demurrage ;  but  that  the  evidence  as 
to  acceptance,  with  any  explanatory  testimony,  should  be  left  to  the  jury 
with  the  instruction  that  from  an  acceptance  unexplained  of  goods  under 
a  bill  of  lading  containing  provisions  for  demurrage,  a  contract  for  pay- 
ment of  this  demurrage  by  the  consignee  would  be  implied.  Falkenhurg 
V.  Clark^  S.  G.  R.  I.,  Am.  Law  Reg.,  February,  1877. 

2.  On  the  back  of  a  bill  op  lading  was  an  indorsement, 
**  Pay  the  demurrage  to  order  of  Messrs.  C.  &  K.,"  signed  C.  P.  R.,  —  0. 
P.  R.  being  the  ship's  captain,  Held^  that  the  claim  for  demurrage  could 
not  be  assigned  by  the  indorsement  so  as  to  enable  the  assignee  to  sue  in 
his  own  name ;  bills  of  lading  not  being  negotiable  so  as  to  allow  the 
holder  to  sue  at  common  law,  although  made  thus  negotiable  by  statute  in 
England,  and  held  thus  negotiable  in  admiralty  practice  in  this  country. 
Held^  further,  that  this  indorsement  was  to  be  construed  merely  as  giving 
authority  to  receive  the  demurrage  and  to  discharge  the  claim  therefor. 
11. 

CITIZENSHIP. 

Allegiance.  —  Domicil.  —  Alienage.  —  Citizenship  of  child, 
ETC.  The  doctrine  of  the  American  courts  seems  to  be  that  all  persons 
domiciled  in  this  country  on  the  4th  day  of  July,  1776,  and  who  remained 
here  after  the  treaty  of  peace  in  1783,  became  citizens.  The  English 
courts  have  held  that  the  rights  of  citizenship  did  not  attach  uutil  the 
treaty  of  peace  in  1783,  and  that  all  persons  domiciled  here  at  that  period 
became  citizens.  By  the  common  law,  allegiance  is  not  a  matter  of  choice. 
It  attaches  at  the  time,  and  on  account  of  birth.  A  person  may  be  dom- 
iciled in  one  place  or  country,  and  own  allegiance  to,  and  be  a  citizen  of 
another.  The  fact  that  plaintiff^s  grandfather  made  his  permanent  dom- 
icil in  Canada  does  not,  of  itself,  prove  him  to  be  an  alien.  Even  if  he 
was  regarded  as  a  British  subject,  this  would  not  necessarily  make  him  an 
alien.  Under  the  act  of  Congress  passed  in  1802,  the  citizenship  of  the 
child  is  determined  by  that  of  the  father.  Taking  an  involuntarv  part  in 
the  War  of  1812,  and  the  acceptance  of  a  bounty  therefor  from  the  Cana- 
dian government,  long  after  he  became  domiciled  in  the  Unitcfd  States,  is 
not  sufficient  to  deprive  one  of  the  rights  conferred  by  Congress.  State  v. 
AdamSj  S.  O.  Iowa,  West.  Jur.,  February,  1877. 

CONSTITUTIONAL  LAW. 

1.  Frontage  method  of  assessing  cost  of  paving. — The  method 
of  assessing  the  cost  of  paving  and  other  similar  municipal  improvements, 
in  proportion  to  the  frontage  of  property  on  the  street  improved,  although 
sustained,  as  to  closely  built  up  portions  of  a  city,  by  a  long  line  of  de- 
cisions, is,  when  applied  to  property  in  suburban  districts,  in  derogation 
of  the  constitutional  rights  of  the  property  holders.     The  Act  of  April  2, 
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1870  (Pennsylvania,  P.  L.  796),  is  unconstitutional  in  so  far  as  it  at- 
tempts to  apply  this  method  of  assessment  to  property  in  such  suburban 
districts.  Seely  v.  City  of  Pittsburg,  S.  C.  Pa.,  W.  N.  C,  March  15, 1877 ; 
Leg.  Int.  March,  2,  1877. 

2.  TiTLB  OF  ACT.  —  Any  expression  that  calls  attention  to  the  subject 
of  an  act,  although  in  general  terms,  is  sufficient.  Johnson  v.  The  People, 
S.  C.  111.,  Chicago  L.  N.,  March  10,  1877. 

CORPORATION. 

1.  Limitation  of  franchise.  —  A  toll-bridge  corporation,  oi^anized 
for  thirty  years,  was  duly  authorized  to  exact  tolls  for  twenty.  Held, 
that,  notwithstanding  the  continued  existence  of  the  corporation,  no  pas- 
senger was  bound  to  pay  after  the  twenty  years  had  expired.  A  board 
of  supervisors  had  statutory  power  to.  prescribe  the  period  for  which  a 
bridge  corporation  might  take  toll.  Held,  that  its  authority  to  limit  that 
period  was  as  great  after  as  before  the  organization  of  the  company. 
Grand  Rapids  Bridge  Co.  v.  Prange,  S.  C.  Mich.,  Cent.  L.  J.,  March  9, 
1877. 

2.  Right  of  private  person  to  attack  subsidiary  corpo- 
rate FRANCHISES.  —  The  existence  of  a  corporation  is  independent  of 
annexed  franchises,  and  not  affected  by  their  surrender  or  forfeiture. 
And  although  an  individual  may  not  dispute  corporate  existence,  nor  in  a 
private  action  take  advantage,  collaterally,  of  the  forfeiture  of  that  fran- 
chise, he  may  yet  question  distinct  and  subordinate  annexed  franchises. 
lb. 

3.  Forfeiture  of  franchises.  —  Any  one  of  the  distinct  annexed 
franchises  of  a  corporation  may  be  forfeited  without  disturbing  the  rest  or 
affecting  the  corporate  existence,     lb. 

4.  Waiver.  —  Expired  franchises.  —  A  waiver  cannot  renew  an 
estate  that  has  expired  by  limitation.  And  where  a  corporation's  right 
to  a  special  franchise  is  limited  to  a  certain  period,  it  expires  with  that 
period,  and  the  fact  that  the  corporation  continues  to  exercise  it  without 
interference  from  the  state  neither  continues  nor  restores  it.    lb. 

6.  The  word  "  person,"  as  used  in  the  provision  of  the  Re- 
vised Statutes  of  the  United  States  prescribing  penalties  for  the  pres- 
entation of  fraudulent  claims  against  the  government,  does  not  include 
corporations.  U.  S.  v,  K.  P.  M.  W.  Co.,  D.  C.  U.  S.  Kas.,  Cent.  L.  J., 
March  23,  1877. 

criminal  law. 

1.  Venire  without  seal.  —  An  indictment  found  by  a  grand 
JURY  drawn  by  virtue  of  venires,  not  having  the  seal  of  the  court  upon 
them,  is  illegal  and  void ;  and  the  defect  is  one  which  cannot  be  cured 
by  amendment,  or  by  special  act  of  the  legislature.  People  v.  Fleming, 
S.  C.  Me.,  Chicago  L.  N.,  March  17, 1877. 

2.  Plea  in  abatement.  —  In  a  criminal  case  a  plea  in  abatement  is 
sufficient,  if  it  is  free  from  duplicity,  and  states  a  valid  ground  of -defence 
to  an  indictment  in  language  sufficiently  clear  not  to  be  misunderstood ; 
that  the  strictest  technical  accuracy,  such  as  is  sometimes  required  in 
purely  dilatory  pleas  in  civil  suits,  will  not  be  exacted.    If>. 


Hay,  1877.]  TH£  AMEBIOAN  LAW  TIMES.  76 

Vol.  IV.]  BiossT  OF  Casbb.  [No.  5. 

3.  Where  there  is  a  conviction  under  several  counts,  the 
sentence  to  imprisonment  should  be  for  a  specified  number  of  days  under 
each  count  upon  which  a  conviction  is  had,  and  the  judgment  should  re- 
quire that  the  imprisonment  under  each  succeeding  count  should  com- 
mence when  it  ends  under  the  preceding  count,  without  fixing  the  day  or 
hour  for  each  or  either  to  commence  or  end.  Johnson  v.  The  People^  S. 
C.  111.,  Chicago  L.  N.,  March  10,  1877. 

4.  Habeas  Corpus.  —  Indictment. — Evidence  aliunde.  —  In  the 

trial  upon  writ  of  habeas  corpus^  in  a  case  involving  an  alleged  kidnapping, 
it  is  proper  to  allow  the  relators  to  go  behind  the  indictment  for  the  pur- 
pose of  showing :  (1.)  The  identity  of  the  parties ;  and  (2.)  that  the  relat- 
ors were  indicted  for  acts  alleged  to  have  been  done  under  a  requisition  of 
the  executive  of  one  of  the  states  of  the  Union  ;  but  it  is  incompetent  in 
such  cases  to  'show  that  the  indictment,  upon  which  the  requisition  was 
issued,  was  procured  improperly,  or  upon  insufficient  evidence.  United 
States  V.  McClay,  C.  C.  U.  S.  Neb.,  Cent.  L.  J.,  March  16, 1877. 

5.  Jurisdiction  op  federal  courts.  —  Federal  courts  have  jurisdic- 
tion to  issue  the  writ  of  habeas  corpus  when  parties  are  held  in  custody 
under  state  laws,  for  acts  done  by  virtue  of  requisitions  by  the  executive 
of  one  state  upon  the  executive  of  a  sister  state,     lb. 

DAMAGES. 

See  Municipal  Corporation. 

DEAD  BODY. 

After  the  proper  interment  of  a  body  the  control  over  it 
RESTS  WITH  THE  NEXT  OF  KIN.  It  cannot  be  transmitted  or  trans- 
ferred. Where  there  were  several  next  of  kin  in  the  same  degree,  and 
they  differed  in  their  wishes  as  to  the  disposition  of  the  remains,  a  bill 
by  the  majority  to  enjoin  the  others  from  interfering  with  the  removal  of 
the  remains  to  another  place,  was  dismissed.  When  a  body  has  been 
properly  buried  in  a  vault,  with  the  consent  of  all  concerned ;  qucere^ 
whether  even  the  next  of  kin  can  remove  it  against  the  will  6t  the  vault 
owner,  though  the  latter  be  a  stranger.  Lowry  v.  Stitt^  Ct.  Com.  PI.  Pa., 
Am.  Law  Reg.,  March,  1877. 

DEED. 

1.  Sheriff's  deed. — Limitations.  —  The  statute  of  limitations  does 
not  commence  running  against  a  purchaser  at  an  execution  sale  until  the 
sheriff's  deed  is  delivered  to  him.  Jefferson  v.  Wendt^  S.  C.  Cal.,  Cent.  L. 
J.,  March  2,  1877. 

2.  Delivery  of  deed.  —  Where  a  deed  was  made  and  acknowledged 
ready  for  delivery,  and  the  grantee,  on  being  told  where  the  deed  was, 
and  requested  to  call  and  get  it,  replied,  ^*  All  right,  I  will  come  and  get 
it,"  held  not  to  constitute  a  delivery  of  the  deed.     lb, 

domicil. 

See  Citizenship. 
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EVIDENCE. 

1.  Meaning  op  Wobds.  —  Custom.  —  Terms  of  Trade. — TTiough 
evidence  may  be  given  to  prove  a  usage  of  trade  or  cuBtom,  it  is  not 
admissible  to  prove  the  meaning  of  plain  English  words.  Plain ti£E  bid 
for  and  bought  at  auction  a  lot  of  goods.  In  the  catalogue  of  sale  the 
following  conditions  were  printed :  "  Descriptions  copied  from  invoices 
but  not  warranted,"  and  "  Without  allowance."  Immediately  over  the 
description  of  the  goods  purchased  by  plaintiff  were  the  words,  "  No  al- 
lowance except  for  short  measure."  In  a  suit  against  the  auctioneers  for 
non-delivery  of  the  goods,  defendant  called  one  of  their  firm  and  offered 
to  prove  by  him  the  meaning  of  the  above  expressions.  Seldy  that,  there 
being  no  offer  to  prove  any  usage  of  trade  or  custom  to  control  or  qualify 
the  meaning  of  the  expressions,  the  offer  was  properly  overruled.  —  Lip- 
pincott  V.  Seidenhach,  S.  C.  Pa.,  W.  N.  C,  March  22,  1877. 

2.  Impeachment  op  witness.  —  Whether  believed  under  oath. 
—  Where  a  witness  acquainted  with  tlie  reputation  of  another  for  truth 
and  veracity  testifies  that  such  reputation  is  bad,  he  may  be  allowed  to 
further  testify  that  from  such  reputation  he  would  not  believe  the  wit- 
ness sought  to  be  impeached  under  oath.  The  object  of  such  testimony 
is  not  to  introduce  as  evidence  the  opinion  of  the  impeaching  witness 
as  to  the  truthfulness  of  the  witness  against  whom  he  testifies,  but  to 
enable  the  jury  to  ascertain  the  true  character  of  such  reputation  as  the 
impeaching  witness  understands  it,  and  thereby  determine  the  extent  to 
which  it  ought  to  discredit  the  witness.  HilliB  v.  Wylie^  S.  C  Ohio,  Mo. 
West.  Jur.,  March,  1877. 

franchise. 

See  Corporation. 

FRAUDULENT  REPRESENTATIONS. 

Action  for  deceit. — Measure  of  damages.  —  In  an  action  for 
damages  for  deceit  in  inducing  a  person,  by  fraudulent  representations, 
to  purchase  stock ;  held^  that  where  the  representation  of  tlie  value  of  a 
certain  invention  was  accompanied  with  false  representations  of  the  pur- 
chase of  stock  in  it  by  other  persons,  thereby  inducing  one  to  give  credit 
to  the  representation  of  value,  an  action  will  lie  for  the  fraud,  and  the 
measure  of  damages  is  the  difference  between  the  value  of  the  stock  as  it 
was  represented  to  be,  and  as  it  is  in  fact.  In  such  an  action  it  is  not 
necessary  to  aver  or  prove  that  the  plaintiff  had  offered  to  return  the 
certificate  of  stock  given  him  ;  though  such  an  averment  would  be  re- 
quired in  a  suit  to  recover  consideration  for  a  contract  which  had  been  re- 
scinded.   Miller  v.  Barber^  Ct.  App.  N.  Y.,  Cent.  L.  J.,  March  23,  1877. 

insanity. 
The  act  op  self-destruction  cannot  be  judicially  regarded 

AS  PROOF  PER  SE  OF  INSANITY.  It  is  but  a  fact,  together  with  all  other 
facts  in  the  case,  from  which  the  court  or  jury  are  to  determine  the  tes- 
tamentary capacity  of  the  testator,  not  at  the  time  of  committing  suicide. 
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but  at  the  time  of  the  execution  of  the  will  in  question.  The  question  of 
*^  sound '*  or  *^  unsound  mind "  must  depend  upon  the  facts  and  circum- 
stances of  each  particular  case.  McElwee  y.  Furgv^on^  Ct.  App.  Md.,  Am. 
Law  Reg.,  February,  1877. 

INTOXICATING  UQUOB. 

1.  Compensation  foe  taking  gajle  of  intoxicated  pebson. — 
The  Act  of  February  27,  1873,  providing  that  any  one  taking  care  of  an 
intoxicated  person  may  recover  a  reasonable  compensation  from  the  par- 
ties causing  such  intoxication  for  every  day  spent  in  such  service,  must  be 
construed  to  authorize  such  recovery  only  during  the  time  such  person 
may  remain  intoxicated ;  and  where  the  complaint  alleged  that  the  plain- 
tiff was  compelled  to  nurse  and  take  care  of  a  person  for  three  months, 
on  account  of  injuries  received  while  in  a  state  of  intoxication,  the  case  is 
not  brought  within  the  eighth  section  of  the  statute,  because  it  does  not 
show  that  the  intoxication  continued  during  that  time  or  any  part  of  it. 
Krach  v.  Heilman^  S.  C.  Ind.,  Cent.  L.  J.,  March  9,  1877. 

2.  Ibed.  —  Pboxtmate  and  remote  cause.  —  The  twelfth  section  of 
the  above  act  provides  that  any  person  who  shall  be  injured  in  person, 
property,  or  means  of  support,  in  consequence  of  the  intoxication  of  any 
person,  shall  have  a  right  of  action  against  the  party  causing  such  intox- 
ication. Held^  that,  where  a  husband  became  grossly  intoxicated,  and 
while  being  hauled  home  in  his  wagon  received  injuries  by  means  of  a 
barrel  of  salt  falling  upon  him,  from  which  injuries  he  died,  his  widow 
had  no  right  of  action  under  this  statute,  because  the  immediate  cause  of 
the  injury  to  the  plaintiff  was  the  death  of  the  deceased,  and  his  intoxica- 
tion only  the  remote  cause.  Held^  that  a  person  is  answerable  for  the 
consequences  of  his  fault  only  so  far  as  they  naturally  result  from  it,  and 
may  therefore  be  foreseen  ;  and  that  in  this  case  the  parties  selling  the 
liquor  could  not  have  anticipated  that,  on  his  way  home,  the  intoxicated 
man  would  be  fatally  injured  by  the  salt  barrel.     lb, 

• 

LANDLORD  AND  TENANT. 

Lease.  —  Distress. — Notice  to  Quit.  —  Surety.  —  A.  let  a  house 
to  B.  for  one  vear  from  June  14, 1872,  upon  condition  that  if  the  tenant 
remained  on  the  premises  after  the  expiration  of  the  year,  the  contract 
was  to  continue  in  force  for  another  year,  and  so  on  from  year  to  year 
until  legal  notice  should  be  given  for  a  removal.  During  the  first  year,  a 
legal  notice  to  quit  was  served  upon  B. ;  he,  however,  remained  in  posses- 
sion until  April,  1874.  In  an  action  against  B.'s  surety  upon  the  lease, 
for  condition  broken  :  Held,,  that  the  tenancy  was  not  terminated  by  the 
notice  to  quit,  the  tenant  holding  over  the  second  year  under  the  terms  of 
the  contract.  .  McNamee  v.  Cre99on^  W.  N.  C,  March  22,  1877. 

LEASE. 

See  Landlord  aito  Tbnai^. 

municipal  cobporation. 

1.  Damages.  —  Injury  by  building  sbweb.  —  Damages  lie  against 
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a  municipal  corporation  for  injuries  in  the  nature  of  a  trespass :  for  exam- 
ple, building  a  sewer  so  that  private  property  is  flooded.  AsJUet/  v.  Port 
Hurm^  S.  C.  Mich.,  Chicago  L.  N.,  March  3,  1877. 

2.  Sams  of  earth  taken  from  street  op  city.  —  A  city,  for  the 
purpose  of  paving  one  of  its  streets,  lowered  the  grade  thereof,  and  in 
doing  so  it  became  necessary  to  make  excavations  and*  remove  a  lai^ 
quantity  of  the  earth  in  the  street,  which,  not  being  needed  for  city  pur- 
poses, the  street  commissioner  sold  the  same  to  a  party  who  removed  and 
used  it.  In  an  action  to  recover  the  purchase  price  the  purchaser  defended, 
claiming  that  the  city  did  not  own  the  earth,  but  that  it  was  owned  by 
the  adjoining  lot-owners.  There  was  no  showing  that  the  earth  was  of 
any  peculiar  value,  nor  did  it  appear  whether  it  constituted  a  part  of  the 
original  soil,  or  was  earth  which  the  city  had  previously  placed  in  the 
street.  Held^  that  the  defence  was  not  maintainable.  U^riswold  v.  Bay 
City,  S.  C.  Mich.,  Cent.  L.  J.,  March  2, 1877. 

NATIONAL  BANK. 

1.  Usury.  —  Forfeiture.  —  Whenever  a  national  bank  resorts  to  a 
suit  to  recover  a  debt  on  which  usurious  interest  has  been  paid  or  stipu- 
lated for,  the  forfeiture  of  the  entire  interest  on  such  debt  follows  as  a  nec- 
essary result,  under  the  30th  section  of  the  Act  of  Congress  of  June  3, 
1864.  Revised  Stats.  §  6198.  Overholt  v.  First  Nat'l  Bank,  S.  C.  Pa,, 
W.  N.  C,  March  16, 1877. 

2.  Ibid.  —  Where  there  has  been  a  series  of  renewal  notes 
given  for  the  same  original  debt,  the  taint  of  usury  in  the  first  follows  the 
descent  through  the  entire  line ;  and  in  a  suit  on  the  last  note  of  the  series,  ' 
the  defendant  mav  defalk  all  the  interest  he  has  paid  from  the  beginning, 
and  not  merely  the  excess  above  the  legal  rate.  But  usurious  interest 
paid  on  another  and  independent  note,  not  in  suit,  cannot  be  defalked.    lb. 

NEGLIGENCE. 

Coi^RiBUTORY  NEGLIGENCE  BY  CHILD. — A  boy,  nine  or  ten  years  old, 
got  on  the  front  platform  of  a  horse-car,  on  the  driver's  invitation.  Very 
soon  thereafter  the  driver  made  the  boy  get  off,  without  stopping  the  car, 
though  requested  by  the  boy  to  do  so.  The  boy  was  injured,  and  sued 
the  company  for  damages.  Meld,  that  the  questions  of  the  boy's  capacity 
and  of  his  contributory  negligence  in  jumping  on  the  car,  under  the  cir- 
cumstances, were  properly  submitted  to  the  jury.  Sestonville,  ^e.  It.  R. 
Co.  V.  aray,  S.  C.  Pa.,  W.  N.  C,  March  16, 1877. 

NUISANCE. 

Nuisance  defined.  —  Noise.  —  Marble  works.  —  S^am-whis- 
TLE.  —  Noises  are  not  ex  necessitate  nuisances,  even  when  disagreeable, 
and  it  is  only  when  they  are  of  a  character  so  objectionable  as  fairly  to 
come  within  the  meaning  of  that  significant  term,  that  a  court  of  equity 
will  interfere  to  repress  or  restrain  them.  Mere  noise,  unless  unusual, 
ill-timed,  or  deafening,  may  not  be  such  a  nuisance  as  to  authorize  an  in- 
dictment or  an  action  therefor,  even  when  it  interferes  with  another  per- 
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son's  avocations  or  parsuits.  It  cannot  safely  be  said  that  a  lawful  busi- 
ness, not  per  %e  a  nuisance,  reasonably  conducted,  can  in  judgment  of  law 
be  deemed  uhsuited  for  any  locality,  however  fastidious  and  exclusive  the 
habits,  tastes,  and  pursuits  of  its  occupants*  The  business  of  cutting  and 
polishing  marble  by  machinery,  or  otherwise,  is  not  per  %e  a  nuisance,  and 
may  be  lawfully  carried  on  without  interference  from  neighbors,  unless  so 
conducted  as  to  interfere  with  the  comfortable  ^istence  of  those  who 
^^  are  reasonable  people,  able  and  willing  to  enjoy  life,  subject  to  the  in- 
conveniences necessarily  resulting  from  the  reasonable  use  by  a  neighbor 
of  his  own  property."  People  who  have  extraordinary  sensibilities  or 
nervous  temperaments  —  the  sick,  the  aflSicted — or  those  whose  refihed 
tastes  lead  them  to  prefer  complete  silence,  are  not  to  be  selected  as  best 
qualified  to  determine  the  precise  limits  of  mutual  forbearance,  or  the 
absolute  essentials  of  comfortable  enjoyment.  Injunction  against  the  use 
of  machinery  for  polishing  marble,  &c.,  which,  while  it  produced  noise, 
did  not  perceptibly  jar  or  mjure  the  plaintiffs'  building,  refused.  Steam- 
whistle,  conceded  by  defendants  to  be  a  nuisance,  enjoined.  JBtUterfield 
V.  JSlaber,  S.  C.  N.  Y.,  Leg.  Int.,  March  9, 1877. 

PLEADING  AND  PRACTICE. 

1.  In  taking  the  testimony  of  a  witness  db  bene  esse  undeb 
THE  Revised  Statutes  of  the  United  States,  the  witness  must  be  sworn 
to  tell  the  whole  truth,  as  far  as  he  knows  it,  respecting  the  matter  in 
controversy  between  the  parties.  It  is  not  sufficient  to  swear  him  to  teU 
the  whole  truth  touching  such  interrogatories  as  may  be  propounded  to 
him.    If  there  is  a  statutory  form  of  oath  in  the  place  where  witness  is  ex- 

*amined,  that  is  the  form  to  be  used,  unless  the  witness  expresses  con- 
scientious scruples  respecting  that  form.  If  he  expresses  such  conscientious 
scruples,  the  oath  which  he  regards  as  binding  upon  his  conscience  must 
be  administered  to  him,  and  the  officer  must  certify  the  reason  which 
caused  him  to  vary  from  the  customary  or  statutory  form  of  oath.  Wilson 
Sewing  Machine  Co.  v.  Jackson^  C.  C.  U.  S»  Md.,  Cent.  L.  J.,  March  9, 
1877. 

2.  The  judgiIEnt  of  a  state  ooubt  wtll  be  begabded  by  the 
federal  COTJBTS  sitting  within  the  territorial  limits  of  the;  state  in  which 
the  same  is  rendered  as  a  domestic  judgment  Owens  v.  Qotziany  S.  C. 
Minn.,  Am.  Law  Reg.,  March,  1877. 

8.  The  sebvicb  of  summons  by  a  party  to  the  action  is  an 
irregularity  that  is  waived  by  the  other  party  unless  objected  to  before 
the  entry  of  judgment,  and  it  cannot  therefore  be  taken  advantage  of  by 
a  third  party  when  the  judgment  is  attacked  in  a  collateral  proceeding. 
lb. 

4.  "  Pabtt  to  the  aq3?iqn,"  as  used  in  sect.  47,  ch.  66,  p.  456,  R.  S. 
Minn.,  held  to  extend  only  to  parties  named  in  the  proceedings,  and  not 
to  those  who,  though  interested,  do  not  appear  on  the  record.     li. 

See  Criminal  Law,  1,  2,  3,  4. 

PRINCIPAL  and  surety. 

See  Landlobd  and  Tenant. 
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REMOVAL  OF  CAtTSES. 

1.  Act  of  Mabgh  3,  1876.  —  Tebbttobial  coubts.  —  The  Act  of 
March  8, 1875  (II.  Sees.  48  Cong.  chap.  187),  which  provides  that  any 
suit  ^^  now  pending  or  hereafter  brought  in  any  state  court "  of  the  de- 
scription therein  specified  may  be  removed  into  a  federal  court,  is  not  ap- 
plicable to  a  suit  brough't  in  a  territorial  court,  although,  on  the  admission 
of  the  territory  as  a  state,  such  suit  passed  into  the  jurisdiction  of  a  state 
court.  Culver  v.  Co.  of  Crawfordy  C.  C.  U.  S.  W.  D.  Ark.,  Cent.  L.  J., 
March  2,  1877. 

2.  When  appligatiok  must  be  made.  —  Under  that  act,  applica- 
tion to  remove  a  cause  must  be  made  to  the  state  court  at  or  before  the 
term  in  which,  according  to  the  local  law  and  practice  of  the  court,  the 
cause  could  have  been  finally  heard.  Accordingly,  where  issue  was  joined 
nearly  one  month  before  the  end  of  a  term  of  the  state  court,  and  it  does 
not  appear  but  that  a  final  hea^ring  could  have  been  had  at  that  term,  an 
application  thereafter  made  to  remove  the  cause  under  the  Act  of  1875 
will  be  denied.     lb. 

SLANDER. 

1.  Words  charging  a  clergyman  with  drunkenness,  when 
spoken  of  and  concerning^  him  in  his  office  or  calling,  are  actionable  per 
se.     Hayner  v.  Cowden^  S.  C.  Ohio,  Am.  Law  Reg.,  February,  1877. 

2.  In  an  action  where  punitive  damages  may  be  allowed, 
EVIDENCE  of  the  defendant's  pecuniary  ability  is  admissible.  It  is  not 
error  to  refuse  to  charge  the  jury,  that  if  the  defendant  believed  the 
charge  to  be  true,  though  he  had  not  reasonable  cause  for  such  belief,  • 
they  could  not  award  exemplary  damages,  where  there  is  evidence  tend- 
ing to  show  that  he  uttered  the  words  in  a  wanton  and  reckless  manner. 
Ih. 

USURY. 

The  flea  of  usury  is  a  personal  privilege,  and  if  the  debtor  de- 
clines to  avail  himself  of  it,  no  stranger  to  the  transaction  can.  A  second 
mortgagee  cannot  plead  usury  in  a  prior  mortgage,  either  to  defeat  or 
postpone  its  lien.  jPrUchett  v.  MoUina^  S.  C.  Kas.,  Cent.  L.  J.,  March  2, 
1877.1 

See  National  Bank. 

1  The  following  is  from  th^  opinion  of  the  Connecticnt,  Illinois,  Iowa,  Kentncky,  Miehi- 
coart :  "  Can  a  second  mortgagee  plead  uauij  gan,  Missouri,  and  Vermont.  Cain  r.  Gimon, 
in  a  prior  mortgage  1  Can  he  do  it  either  to  36  Ala.  168;  Fielder  v.  Vomer,  45  AJa.  429; 
defeat  or  postpone  the  lien  of  such  prior  mort-  Loomis  y.  Eaton,  32  Conn.  550  ;  Adams  r.  Rob- 
gage  ?  ertBon,  37  111.  45 ;  Pcwell  r.  Hunt,  1 1  Iowa,  430 ; 

"Authorities  are  well  divided  on  this  qnes-  Huatm  y.  Stringham,  21  lowa^  36:  Carmidiael 

tion.  That  he  can,  is  affirmed  in  Indiana,  Penn-  y.  Bodfish,  82  Iowa,  418  :  CatypbeU  y.  Joknaon, 

^Ivania,  Ohio,  New  York,  Maryland,  and  New  4  Dana  (Ky.),  177  \  F.  fp  M.  Banks  y.  Kimmel, 

Jersey.     Cole  et  al,  y.  Bansemer  et  al,  26  Ind.  1   Mich.  84 ;   Ransom  y.  Hays,  39  Mo.  445 ; 

94 ;  Greene  y.  Tyler  #<  Co.  39  Penn.  St.  361 ;  AusUn  y.  Chittenden,  33  Vt.  553.    These  last 

though  under  the  present  statute  the  opposite  two  cases  were  not  mortgage  cases;  hnt  the  de- 

mling  seems  to  obtain.    Miners*  Trust  Co.  y.  cisions  plainly  indicate  the  judgments  of  the 

Roseberry,  2  Law  &  Eq.  B.  478 ;  Union  Bank  y.  courts  upon  the  question.    See  also,  3  Panons 

BeU,  14  O.  St.  200 ;  Brocks  y.  Avery,  4  Com-  on  Cont.  123 ;  Ladd  y.  Wiggin,  35  N.  H.  421  ; 

stock,  225  ;  Post  y.  Dart,  8  Paige,  640 ;  Banks  De  Wolf  r,.  Johnson,  10  Wheat.  367  ;  Green  y. 

y.  McClelian,  24  Md.  62;  Cummins  y.  Wirt,  6  K&jm,  13  Mass.  515." 

N.  J.  Eq.  73.  We  indine  to  the  latter  yiew.  —  Editob. 

"That  he  cannot,  is  affirmed  in  Alabama 
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Monday  f  March  19,  1877. 


No.  177.  Geo.  A.  Thompson,  claimant,  appellant,  v.  Chas.  F.  Bliss  et  al.  Appeal  from 
the  Circuit  Court  of  the  U .  S.  for  the  Eastern  District  of  Wisconsin.  Mr.  Justice  Swayne 
delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  courts  with  costs 
and  interest.  This  is  an  affirmance  of  a  decree  in  admiralty  holding  that  the  claim- 
ant's tug  Margaret,  in  towing  the  brig  Mechanic  into  the  port  of  Racine,  Wisconsin, 
'conducted  the  process  so  carelessly  and  unskilfully  that  the  brig  and  cargo  were 
sunk. 

No.  685.  ChoM,  F.  Morrill,  plaintiff  in  error,  v.  7%«  State  of  Wisconsin*  In  error  to 
the.  Supreme  Court  of  the  State  of  Wisconsin.  Mr.  Chief  Justice  Waite  announced 
the  decision  of  the  court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs, 
remanding  the  cause  with  instructions  to  enter  a  judgment  reversing  the  judgment  of  the 
circuit  court,  and  directing  that  court  to  discharge  the  defendant  from  imprisonment. 
The  case  is  decided  upon  Uie  authority  of  Welter  v.  State  of  Mo.  91  U.  S.  275. 

No.  184.  Brook  Mackall,'Sen,  jr  Jr.,  appellants,  v.  Alfred  Richards  et  al.  Appeal 
from  the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Chief  Just^e  Waite  an- 
nounced the  decision  of  the  court,  affirming  the  decree  of  the  said  supreme  court  in  this 
cause,  with  costs. 

No.  996.  W.  H.  Clark,  plaintiff  in  error,  v.  C  R,  Hancock  et  al.  In  error  to  the 
Supreme  Court  of  the  State  of  California.  Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  the  court,  dismissing  the  writ  of  error  in  this  cause  for  the  want  of  juris- 
diction. 

It  is  decided  in  this  case  that  a  motion  to  dismiss  may  be  made  prior  to  the  return  day 
of  the  writ  of  error. 

The  court  announced  the  following  amendments  of  the  General  Orders  in  Bank- 
ruptcy :  — 

<*  Amendment  of  Greneral  Order  80,  of  the  General  Orders  in  Bankruptcy,  entitled 
'  Fees  and  Costs,'  under  the  head  of  '  Assienees.' 

''  It  being  found  that,  in  certain  special  cases  requiring  great  care  and  exertion  on 
the  part  of  assignees  in  bankruptcy,  the  fees  and  allowances  now  provided  are  insuffi- 
cient, it  is  therefore  hereby 

*'  Ordered,  That,  in  such  cases  as  are  above  mentioned,  the  district  judge  be,  and  is 
hereby,  authorized,  by  and  with  the  advice  and  concurrence  o£  the  circuit  justice  or 
judge,  to  make  such  additional  allowance  to  the  assignee  or  trustee,  or  to  both  or  either 
of  tiiem,  if  there  be  more  than  one,  as  in  his  judgment  shall  be  a  fair  and  just  compen- 
sation for  his  or  their  services,  having  regard  to  the  amount  of  assets,  the  amount  of 
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labor  required,  and  the  special  circumstances  of  the  case  ;  and  that  so  much  of  General 
Order  30  as  conflicts  herewith  be  repealed/' 

Mr.  Attorney  Creneral  Devens  presented  to  the  court  the  resolutions  of  the  bar  on  Uie 
resignation  of  Mr.  Justice  Davis,  and  moved  that  they  be  entered  on  the  minutes ;  which 
was  so  ordered. 

Monday f  March  26,  1877. 

No.  965.  People  of  New  York  ex  reL  Gallatin  National  Bank  et  al.,  plaintiffs  in  error, 
V.  The  Commissioner  of  Taxes^  j'c,  City  of  New  York.  Jn  error  to  the  Court  of  Appeals 
of  the  State  of  New  X  ork.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirm- 
ing the  judgment  of  the  said  court  of  appeals,  with  costs.  The  court  affirm  the  validity 
of  the  law  of  New  York,  providing  that  the  shares  of  national  banks  shall  be  assessed 
at  their  full  and  true  value,  the  same  as  the  assessors  would  appraise  them  in  the  payment 
of  a  just  debt  due  from  a  solvent  debtor,  without  regard  to  their  par  value,  and  hold 
that  the  reserve  fund  was  properly  included,  being  as  much  a  part  of  the  property  of 
the  bank,  and  going  to  fix  the  value  of  the  shares  eaually  as  if  it  were  not  called  by 
that  name,  but  remained  as  a  part  of  the  specific  bills  discounted,  or  other  funds  of 
the  bank,  undistinguished  from  the  general  mass. 

No.  680.  Township  of  Burlington,  plaintiffs  in  error,  v.  Alfred  W.  Beasley.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas.  Mr.  Justice  Hunt  deliv- 
ered the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with  costs 
and  interest.  Dissenting,  Mr.  Justice  Field.  In  this  case  it  is  held,  where  the  statute  of 
Kansas  authorized  towns  or  counties  to  issue  bonds  to  aid  in  building  bridges,  in  the  con- 
struction of  railroads,  water  power,  or  other  works  of  internal  improvement,  and  where 
another  statute  declared  all  custom  grist-mills  to  be  public  grist-mills,  and  regulated 
their  management;  that  bonds  issued  by  a  town  of  that  state  to  aid  in  the  construc- 
tion and  equipment  of  a  steam  custom  mill  owned  by  an  Individual  were  authorized  by 
the  statute. 

No.  68.  Town  of  South  Ottawa,  plaintiff  in  error,  v.  Noah  C.  Perkins  ;  No.  69.  Board 
Supervisors  Kendall  County,  plaintiff  in  error,  v.   Augustus  T,  Post.     In  error  to 

e  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr. 
Justice  Bradley  delivered  the  opinion  of  the  court,  reversing  the  judgments  of  the 
said  circuit  court,  with  costs,  and  remanding  the  causes  with  directions  to  award  a  * 
venire  facias  de  novo.  Judgments  to  be  entered,  nunc  pro  tunc,  as  of  1st  of  March, 
1877.  Dissenting,  Mr.  Chief  Justice  Waite,  Mr.  Justice  Clifford,  Mr.  Justice  Swayne, 
and  Mr.  Justice  Strong.  The  opinions  in  these  cases  appeared  in  the  May  No.  of  the 
Law  Times  Reports. 

No.  187.  D.  Freeman  Poole  et  al.,  appellants,  t.  Daniel  Tyler,  claimant,  ffc.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr. 
Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs.  In  this  case  it  is  held  that  the  lien  for  repairs  of  the  appellants  upon 
the  ship  Edith,  claimed  by  the  appellee,  had  expired  before  he  came  into  possession  of 
the  vessel,  six  months  having  elapsed  since  the  repairs,  and  the  ship  not  being  absent  at 
the  expiration  of  that  time. 

No.  188.  Brook  Mackall,  Jr.,  plaintiff  in  error,  t.  The  Chesapeake  jr  Ohio  Canal  Com- 
pany. In  error  to  the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Miller 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court, 
with  costs. 

No.  185.  MackaU,  Jr.,  v.  Chesapeake  Sf  Ohio  Railroad  Company,  In  this  case  it  is 
held  that  the  question  of  forfeiture  by  non-user  of  a  privilege  granted  to  a  corporation 
must  be  determined  in  a  suit  by  the  public  authorities,  and  will  not  be  considered  in  a 
suit  brought  by  a  private  party. 

No.  16  (originah.  N.  W.  Casey,  Receiver,  ffc,  plaintiff,  v.  Count  Goffredo  Galli.  Mr. 
Justice  Swayne  delivered  the  opinion  of  the  court,  sustaining  the  plaintiff's  demurrer  to 
defendant's  pleas.  This  was  a  proceeding  by  Casey  as  receiver  of  the  New  Orleans 
Banking  Association  to  enforce  tne  liability  of  the  defendant  on  his  shares  of  the  con- 
cern, its  assets  being  insufficient  to  pay  its  debts.  The  defence  was  that  the  association 
was  originally  under  the  laws  of  the  state,  and  that  there  was  no  authority  given  by  the 
state  law  nor  by  vote  of  the  stockholders  for  its  transformation  into  a  national  banking 
association.  The  court  held  that  no  authority  from  the  state  was  necessary  to  make  the 
change  valid,  and  that  the  shareholders,  when  called  upon  to  respond  to  a  liability  as 
such,  cannot  deny  the  existence  or  legal  validity  of  the  corporation. 
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No.  186.  Thomas  Collins^  plaintiff  in  error,  v.  William  L,  Gilbert  et  cd.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Pennsylvania.  Mr.  Jus- 
tice Clifford  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  cir- 
cuit court  in  this  cause,  with  costs  and  interest.  In  this  case  it  is  held  that  transfers  of 
a  negotiable  instrument,  such  as  a  bill  of  exchan^  or  a  promissory  note  payable  subse- 
quent to  its  date,  hold  the  instrument  clothed  with  the  presumption  that  it  was  nego- 
tiated for  value  in  the  usual  course  of  business  at  the  time  of  its  execution,  and  without 
notice  of  any  equities  betweop  the  prior  parties  to  the  instrument.  Such  instruments  are 
commercial  paper  in  the  strictest  sense,  and  must  ever  be  regarded  as  favored  instru- 
ments, as  well  on  account  of  their  negotiable  quality  as  their  universal  convenience  in 
mercantile  affairs.  They  may  be  transferred  bv  indorsement,  or,  when  indorsed  in  blank 
and  made  payable  to  bearer,  they  are  transferable  by  mere  delivery.  In  such  a  case  the 
holder  has  nothing  to  do  but  to  prove  the  signature  and  introduce  the  instrument  in  evi- 
dence in  the  opening  of  his  case,  and  is  not  called  upon  to  prove  the  consideration  paid 
until  the  opposing  party  has  introduced  evidence  to  prove  want  of  it,  or  fraud. 

No.  119.  The  United  States,  appellants^  v.  John  Young,  Trustee,  ifc.  Appeal  from  the 
Court  of  Claims.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  dismissing 
the  appeal  in  this  cause.  The  court  decides  in  this  case  that  it  has  no  jurisdiction  to 
proceed  by  writ  of  error  to  review  the  decisions  of  the  court  of  claims,  and  that  it  can- 
not, therefore,  bring  up  the  proceeding  of  said  court  on  certiorari. 

No.  68.  Nathan  Greenwald  et  al.,  puiintiffs  in  error,  v.  Penelope  Bond,  Administratrix^ 
ffc.  In  error  to  the  Supreme  Court  of  the  State  of  Tennessee.  Mr.  Chief  Justice  Waite 
announced  the  decision  of  the  court,  affirming  the  decree  of  the  said  supreme  court,  with 
costs  and  interest. 

No.  JL8  (original).  Ez  parte  W.  J,  Smith  et  al.  Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  the  court,  denying  the  petition  for  mandamus  in  this  cause.  The  pleadings  in 
this  cause  failed  to  show  iurisdiction,  and  it  was  dismissed  accordingly. 

No.  947.  Francis  E,  ninckley,  late  Receiver,  Sfc,  appellant,  v.  The  Oilman,  Clinton  ff 
Springfield  Railroad  Co.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court, 
denying  the  motion  to  dismiss  this  cause. 

No.  16  (original).  Ex  parte  Elisha  T  Loring,  petitioner.  Mr.  Chief  Justice  Waite  an- 
nounced the  decision  of  the  court,  denying  the  petition  for  mandamus  in  this  cause.  In 
the  progress  of  a  suit  for  the  foreclosure  of  a  mortgage  executed  by  the  Gilman,  Clinton, 
and  Springfield  Railroad  Company,  F.  was  appointed  receiver.  On  the  8th  of  April,  1876, 
a  final  decree  was  rendered,  under  which,  on  the  10th  of  June,  the  mortgaged  property 
was  sold  and  subsequently  conveyed  to  the  purchasers.  Upon  a  settlement  of  the  ac- 
counts of  the  receiver  a  balance  was  found  due  from  him,  for  which  a  decree  was  entered 
directing  its  payment  into  conrt  on  or  before  October  10.  On  the  9th  of  October  he 
prayed  this  appeal  **  from  the  decree  against  him,"  which  was  granted.  The  complain- 
ants now  move  to  dismiss  for  the  reason  that  the  receiver  was  not  a  party  to  the  suit, 
llie  motion  is  denied  on  the  authority  o{  Blossom  v.  R.  R.  Co.  1  Wall.  655. 

No.  19  (original).  James  T.  Easton  etal.,  petitioners,  Mr.  Chief  Justice  Waite  an- 
nounced the  decision  of  the  court,  granting  a  rule  to  show  cause,  &c.,  in  this  case. 

No.  17  (original).  The  State  of  New  Jersey,  complainant,  y.  The  State  of  Delaware, 
Mr.  Chief  Justice  Waite  announced  the  decision  of  uie  court,  granting  a  preliminary  in- 
junction in  this  cause. 

Monday,  April  2,  1877. 

No.  182.  The  County  of  Dallas,  Mo.,pUnnHff  in  error,  v.  Jno,  W.  Mackenzie,  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Missouri.  Mr. 
Justice  Hunt  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  cir- 
cuit court,  with  costs,  remanding  the  cause  with  directions  to  enter  judgment  upon  the 
demurrer  for  the  defendant  below,  unless  the  plaintiff  below  shall  withdraw  his  demurrer 
and  proceed  to  trial  within  such  time  and  upon  such  terms  as  the  circuit  court  may 
direct.  In  this  case  it  is  held,  that  it  does  not  matter  that  municipal  bonds  recite  on 
their  face  that  they  were  issued  in  pursuance  of  law,  or  that  the  claimant  is  a  holder  for 
value.  If  there  was  actually  no  authority  for  their  issue  the  case  is  the  same  as  that  of 
forgery,  and  the  holder  for  value  is  no  more  entitled  to  protection  than  in  such  a  case. 
Good  iieiith  to  the  person  whose  name  is  forged  would  require  his  protection  against  a 
holder  who  pays  his  money  for  a  forged  or  unauthorized  note.  So  in  cases  of  the  issue 
of  municipal  bonds,  without  warrant,  good  faith  requires  the  protection  of  the  people  in 
a  similar  manner. 
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No.  154.  George  W.  Bowen^  appellant^  v.  Nelson  Chase  et  al.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr.  Justice  Bradley 
delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with 
costs,  and  remanding  the  cause  for  further  proceedings  in  conformity  with  the  opinion 
of  this  court.  This  was  a  suit  in  equity  brought  by  Nelson  Chase  and  others  against 
Greorge  W.  Bowen,  having  for  its  principal  object  the  establishing  of  their  title  to  certain 
lands  in  New  York  city  known  as  the  Jumel  property,  and  to  enjoin  Bowen  from  prose- 
cuting certain  actions  of  ejectment,  one  of  which  was  to  recover  the  property  named, 
and  we  other  to  recover  lands  in  Saratoga  belonging  to  the  same  estate.  The  court 
holds  that  the  conveyances  to  Kingsland  and  Martin,  for  value,  by  Mme.  Jumel,  after  the 
voluntary  appointment  in  favor  of  tier  adopted  daughter  Mrs.  Chase,  wero  valid,  being 
made  under  her  original  power  of  appointment,  but  that  the  assignments  to  Hamilton 
and  Phillipon  are  ineffective.  The  decision  is,  that  the  appellees  are  not  entitled  to 
have  the  real  estate  of  which  Mme.  Jumel  died  seised  appropriated  to  them  in  satisfac* 
tion  of  the  supposed  frauds  upon  the  rights  of  Mrs.  Chase  in  the  Kingsland  and  Martin 
conveyances,  nothing  appearing  to  show  that  such  frauds  were  intended  or  consummated; 
but  that  in  view  of  the  void  conveyances  to  Hamilton  and  Phillipon,  and  of  the  fact  that 
Mme.  Jumel  remained  in  undisputed  possession  of  the  property  up  to  the  time  of  her 
death,  they  were  entirely  justified  in  coming  into  a  court  of  equity  to  have  them  declared 
void.  The  decree  is  reversed  ks  to  the  effect  of  the  conveyances  to  Kingsland  and 
Martin,  and  affirmed  as  to  those  of  Hamilton  and  Phillipon,  including  a  perpetual  in- 
junction against  Bowen,  prohibiting  him  from  prosecutin?  any  action  or  suit  for  recovery 
of  the  particular  estate  embraced  in  the  appointment  made  in  favor  of  Mrs.  Chase  by  the 
deed  of  1828.  The  claim  of  the  appellees  to  recover  of  Bowen  the  sum  of  S2,500,  al- 
leged to  have  been  obtained  by  him  from  one  of  the  Chase  grantees  by  way  of  a  com- 
promise, is  held  to  be  utterly  groundless. 

No.  189.  George  Sf  Mary  E.  Seitz^  appellants^  v.  John  T,  Mitchell.  Appeal  from  the 
Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Strong  delivered  the  opinion 
of  the  court,  affirming  the  decree  of  the  said  supreme  court,  with  costs.  This  was  a 
creditor's  bill  to  reach  real  estate  claimed  by  the  wife  of  an  insolvent.  The  wife  alleged 
that  the  property  was  purchased  with  money  earned  by  herself,  but  the  court  find  t£at 
the  proofs  do  not  show  it,  and  it  is  said  that  to  hold  that  conveyances  thus  taken  and 
thus  paid  for  are  sufficient  to  protect  the  property  against  the  creditors  of  an  insolvent 
husband  would  be  making  fraud  both  profitable  and  easy. 

No.  191.  Silas  M,  TVai/c,  plaintiff  in  error,  v.  Geo.  S,  Dowley,  Treasurer,  j'c.  In  error 
to  the  Supreme  Court  of  the  State  of  Vermont.  Mr.  Justice  Miller  delivered  the  opinion 
of  the  court,  affirming  the  judgment  of  the  said  supreme  court  in  this  cause,  with  costs 
and  interest.  This  was  the  affirmance  of  a  judgment  of  the  state  court,  holding  that 
Waite,  the  cashier  of  the  First  National  Bank  of  Brattleboro,  was  not  justified  in  refus- 
ing to  return  to  the  clerk  of  the  township  of  Brattleboro  the  number  of  shares  held  and 
the  amount  paid  therein  in  that  township,  by  his  assumption  that  the  law  directing  such 
retarns  was  unconstitutional  and  void.  The  court  held  that  it  is  competent  for  the 
states  to  require  these  lists  for  the  purposes  of  taxation,  a  right  which  is  conceded  by 
the  act  of  Congress  itself,  because  tne  returning  of  ^e  list  is  not  in  conflict  with  any 
requirement  of  the  banking  act. 

No.  905.  The  National  Bank  of  the  Commonwealth  of  New  York  City,  plaintiff  in  error, 
V.  The  Mechanics'  National  Bank  of  Trenton,  N,  J.  In  error  to  the  Cirouit  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Mr.  Justice  Swayne  delivered 
the  opinion  of  the  court,  sffirming  the  judgment  of  the  cireuit  court,  with  costs  and 
interest.  This  was  an  action  to  recover  interest  upon  deposits  made  by  the  New  Jersey 
Bank  with  the  Bank  of  the  Commonwealth  before  its  failure,  and  which  were  not  paid  on 
demand.  The  objection  was  that  suit  could  not  be  maintained  for  the  interest  alter  the 
principal  had  been  paid.  The  court  holds  that  the  claims,  when  proven  to  the  satisfac- 
tion of  the  controller  of  the  currency,  were  upon  the  same  footing  as  if  they  were  in 
judgment.  The  amount  in  arrears  was  liquidated,  and  as  certain  as  if  it  consisted  wholly 
of  principal  instead  of  interest.  The  action  was,  therefoi^e,  properly  brought.  If  it.  had 
been  in  debt,  damages  would  have  been  awarded  for  the  detention  of  the  debt  sued  for. 
The  action  not  beins  in  debt,  the  same  amount  was  properly  included  in  the  mass  of 
damages  for  which  the  judgment  was  rendered. 

No.  185.  Benj,  Beall  ^  E*  F.  Baker,  appellants,  v.  E,  E.  White  et  al.  Appeal  from 
the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Clifford  delivered  the 
opinion  of  the  court,  reversing  the  decree  of  the  said  supreme  court,  with  costs,  and 
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remanding  the  cause,  with'direcCioDS  to  enter  a  decree  for  the  appellants,  adjudging  that 
the  liens  of  the  landlord  have  priority  over  the  deeds  of  trust.  This  was  an  appeal  of 
the  landlords  of  the  St.  James  Hotel  in  Washington,  from  a  decree  which  had  given 
other  parties  priority  in  payment  out  of  the  effects  of  the  leaseholders  over  their  claims 
for  rent.  It  is  here  held  that  landlords  leasing  real  property  in  the  District  of  Columbia 
have  a  tacit  lien  upon  such  of  the  personal  chattels  of  tne  tenant  upon  the  premises  as 
are  subject  to  execution  for  debt,  commencing  with  the  tenancy  and  continuing  three 
months  after  the  rent  is  due,  and  until  the  termination  of  any  action  for  such  rent 
brought  within  the  three  months. 

No.  661.  Socrates  Huff,  plaintiff  in  error,  v.  C  W,  Doyle  et  al.  Chief  Justice  Waite 
announced  the  decision  of  the  court,  denying  the  motion  to  recall  the  mandate  in  this 
cause. 

No.  583.  The  Town  of  East  Lincoln,  plaintiff  in  error,  v.  Charles  DavenporL  Chief 
Justice  Waite  announced  the  decision  of  the  court  granting  the  motion  to  strike  out  con- 
tinuance, and  ordering  the  plaintiff  in  error  to  file  printed  arguments  on  or  about  the 
SOth  of  April,  or  show  cause  why  the  stipulation  tor  submission  made  by  its  counsel 
should  not  be  enforced. 

Chief  Justice  Waite  announced  the  following  order :  Ordered,  that  the  docket  of 
original  actions  be  called  on  the  2dd  inst. 

Monday,  April  16,  1877. 

No.  201.  Otis  Vlapp,  Collector,  jrc,  plaintiff  in  error,  v.  William  P.  Mason  (f  C.  H. 
Parker,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts. Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  Uie  said  circuit  court,  with  costs  and  interest.  In  this  case  it  is  held  that  the  statute 
imposinff  a  tax  upon  the  succession  to  real  estate  contemplates  one  duty  only  upon  the 
death  of  an  owner,  of  real  estate,  and  that  at  the  highest  rates  prescribed,  payable  before 
the  successor  is  entitled  to  enter  into  the  enjoyment  of  the  estate.  And  this  rule,  it  is 
said,  requires  that  the  succession  shall  not  be  deemed  taxable  until  such  time  as  the  suc- 
cessor shall  become  entitled  to  the  possession. 

No.  190.  The  County  of  Scotland,  plaintiff  in  error,  v.  Joseph  T.  Thomas,  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Missouri.  Mr. 
Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court,  with  costs  and  interest.  Dissenting,  Mr.  Justice  Miller.  Mr.  Justice 
Field  did  not  sit  at  the  argument,  and  took  no  part  in  the  decision.  In  this  case  the 
question  was  whether  an  authority  given  to  issue  municipal  bonds  in  aid  of  a  railroad 
company  was  a  valid  authority  to  issue  them  to  a  different  corporation  with  which  it  had 
been  consolidated.  The  county,  maintaining  that  it  was  not,  repudiated  the  securities. 
The  court  held  that  the  amending  act  which  authorized  the  consolidation  was  in  perfect 
accord  with  the  general  purpose  of  the  original  charter  of  the  road  to  be  aided,  —  the 
Alexandria  and  Bloomfield  Railroad  Company,  — and  that,  as  the  rights  and  privileges 
of  this  road  passed  over  to  the  consolidated  road,  there  is  no  reason  why  the  power 
given  to  the  county  to  subscribe  to  the  stock  should  not  continue  in  force. 

No.  104.  The  united  Slates,  plaintiff  in  error,  v.  Annie  Fox  et  aL  In  error  to  the 
Court  of  Appeal  of  the  State  of  New  York.  Mr.  Justice  Field  delivered  the  opinion  of 
Uie  court,  affirming  the  decree  of  the  said  court  of  appeals  in  this  cause.  This  is  the 
case  in  which  Charles  Fox,  of  the  City  of  New  York,  devised  his  entire  property  to  the 
government  of  the  United  States,  for  the  purpose  of  aiding  in  the  discharge  of  the  debt 
created  by  the  war  for  the  suppression  oi  the  rebellion.  The  surrogate  iield  that  the 
United  States  could  not  take  real  estate  under  the  statutes  of  New  York,  and  that  the 
will  was  void  as  a  devise  of  lands,  but  that  the  government  could  take  the  personal  estate. 
Hie  instrument  was  admitted  to  probate  as  a  will  of  the  personal  estate.  The  court  of 
appeals  affirmed  this  judgment.  It  is  here  said  that  there  is  no  question  but  that  the 
United  States  may  hold  real  property  in  the  state  whenever  needed  for  the  use  of  the 
government  in  the  execution  of  1(3  powers ;  and  that  in  such  a  case,  if  it  cannot  be  ac- 

Suired  by  voluntary  arrangement  with  the  owners,  it  may  be  taken  against  their  will  by 
le  government  in  the  exercise  of  the  power  of  eminent  domain  ;  but  the  power  of  the 
state  to  regulate  the  tenure  of  real  property  within  its  limits,  and  the  means  of  its  ac- 
quisition and  transfer,  and  the  rules  of  its  descent,  and  the  extent  to  which  a  testamen- 
tary disposition  of  it  may  be  exercised  by  its  owners,  is  held  to  be  undoubted.  The  right 
of  the  state  in  this  respect  follows  from  its  sovereignty  within  its  limits  as  to  all  matters 
over  which  jurisdiction  has  not  been  expressly  or  by  necessary  implication  transferred  to 
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the  federal  governmeat.  As  the  statutes  of  the  State  of  New  York  prohibit  such 
devises,  there  is  no  power  to  make  them. 

No.  411.  Franz  A.  MvlUr  et  al.,  appellants,  y.  David  Dows  et  al.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice  Strong  deliv- 
ered the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court  in  this  cause, 
with  costs  and  interest.  This  was  the  affirmance  of  a  decree  in  foreclosure  against  the 
Chicago  and  Southwestern  Railway,  the  court  holding  that  where  the  road  is  located 
in  part  within  the  district  whose  jurisdiction  is  invoked,  and  the  mortgage  covers  the 
entire  property,  there  is  authority  for  the  decree  of  foreclosure ;  and  it  is  said  that  to 
hold  otherwise  would  be  disastrous,  not  only  to  those  owning  the  road,  but  to  the  holders 
of  bonds  secured  by  the  mortgage.  Multitudes  of  bridges,  say  the  court,  span  navigable 
streams  in  the  United  States  which  are  boundaries  of  two  states,  and  it  cannot  be  they 
cannot  be  sold  as  entireties  by  the  decree  of  a  court.  A  vast  number  of  railroads,  partly 
in  one  state  and  partly  in  another,  forming  continuous  lines,  have  been  constructed  by 
consolidated  companies  and  mortgaged  as  entireties.  More  than  $100,000,000  may  be 
safely  assumed  to  be  invested  in  mortgages  6n  such  roads.  In  many  cases  these  invest- 
ments  are  sufficiently  insecure  at  best :  but  if  such  roads  can  be  sold  under  legal  process 
only  in  fragments  ;  if,  as  in  this  case,  where  the  mortgage  is  upon  the  whole  line,  and  in- 
cludes the  franchise  of  the  corporation  which  made  me  mortgage,  the  decree  can  reach 
only  the  part  of  the  road  which  is  within  the  state ;  it  is  plain  that  the  property  must 
be  comparatively  worthless  at  the  sale. 

No.  908.  Chas.  T,  Cromwelly  plaintiff  in  error ,  v.  The  County  of  Sac,  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice  Field  deliv- 
ered the  opinion  of  the  court  reversing  the  judgment  of  the  said  circuit  court,  with  costs, 
and  remanding  the  cause  with  directions  to  award  a  new  trial.  Dissenting,  Mr.  Justice 
CliflTord.  In  this  case  it  is  held  thatf  where  in  an  action  against  a  county  in  Iowa  upon 
certain  interest  coupons  attached  to  bonds  issued  for  the  erection  of  a  court-house,  it  was 
determined  that  the  bonds  were  void  as  against  the  county  in  the  hands  of  parties  wbo 
did  not  acquire  them  before  maturity  for  value,  and  inasmuch  as  value  was  not  proven, 
it  was  adjudged  that  he  was  not  entitled  to  recover;  such  judgment  did  not  estop  the 
holder  of  other  bonds  of  the  same  series,  and  other  coupons  attached  to  the  same  bonds 
as  the  coupons  in  the  original  action,  from  showing  in  a  second  action  against  the  county, 
that  he  acquired  such  other  bonds  and  coupons  for  value  before  maturity.  The  finding 
in  one  action  that  the  plaintiff  therein  is  the  holder  and  owner  of  codpons  in  suit  does 
not  estop  the  defendant  from  showing  in  another  action  that  the  plaintiff  prosecuted  the 
first  action  for  his  benefit  in  the  second  action.  The  finding  only  established  the  fact 
that  such  plaintiff  held  the  legal  title  to  the  coupons,  which  was  sufficient  for  the  pur- 
poses of  the  action,  and  was  not  inconsistent  with  an  equitable  and  beneficial  interest  in 
another.  The  opinions  in  this  cause  are  published  in  the  present  issue  of  the  Law 
Times  Reports. 
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Leg.  Int.  —  Legal  Intelligencer ^  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 
Mo.  West.  Jur.  —  Monthly  Western  Jurist^  Bloomington,  111.,  T.  F.  Tipton. 
N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co.  • 
Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogardus. 
Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 
"W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 
W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphia,  Kay  &  Bro. 
West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ATTACHMENT. 

See  Bankruptcy,  5. 

ATTORNEY. 

Employment  to  examine  title.  —  Foreclosure  of  mortgage.  — 
Payment.  —  An  attorney,  employed  by  a  person  about  to  make  a  loan  of 
money,  "  to  examine  the  title  "  of  premises  upon  which  a  mortgage  is  to 
be  made,  as  security  for  the  loan,  is  not  necessarily  the  agent  of  the  peiv 
son  employing  him,  to  receive  money  from  the  borrower,  to  pay  oflf  prior 
liens  and  incumbrances,  nor  is  the  lender  liable  for  the  misapplication  of 
moneys  so  received  by  the  attorney.  The  specific  employment  of  an  at- 
torney to  examine  a  title  does  not  in  itself  include  the  duty  or  obligation 
to  satisfy  liens ;  it  is  discharged  by  truly  ascertaining  and  reporting  them. 
ChraveB  v.  Mumford^  26  Barb.  94,  examined  and  distinguished.  Joseph- 
thai  V.  Heyman^  S.  C.  N.  Y.,  Cent.  L.  J.,  April  20,  1877. 

BANKRUPTCY. 

1.  The  federal  courts  have  exclusive  jurisdiction  in  actions 
BROUGHT  BY  THE  ASSIGNEE  to  recover  the  value  of  goods  fraudulently 
transferred  by  the  bankrupt.  Bromley  v.  Goodrich^  S.  C.  Wise.,  15  N.  B. 
R:  No.  7. 

2.   WhER?1  a  sale  by  an  insolvent  debtor  HAS  BEEN  AVOIDED  by 

proper  proceedings  in  the  bankrupt  court,  it  is  the  duty  of  the  state  courts 
to  enforce  and  carry  out  that  decision ;  but  the  state  courts  cannot  of 
themselves  annul  a  sale  valid  under  the  laws  of  the  state,  where  it  was 
made,  because  fraudulent  under  the  bankrupt  law.     lb. 

3.  Where  property  which  has  been  transferred  by  a  debtor 

TO  HIS  creditor  BY  A  SALE  VALID  UNDER  THE  STATE  LAW  is  seized  by 

a  sheriff  under  an  attachment  against  such  debtor,  and,  after  such  attach- 
ment, such  debtor  \»  adjudged  a  bankrupt,  and  the  property  is  taken  from 
the  sheriff  by  the  marshal  under  a  warrant  from  the  bankrupt  court,  and 
sold  by  the  assignee  without  any  judgment  of  the  bankrupt  court  that 
such  sale  was  void,  the  full  value  of  the  property  may  be  recovered  in  an 
action  for  such  unlawful  taking,     lb. 

4.  In  North  Carolina  the  statute  op  limitations  begins  to  run 
against  a  purchaser  of  a  chose  in  action  at  the  assignee's  sale  from  the 
date  of  the  adjudication,  and  this  although  the  bankrupt  himself  is  the 
purchaser.     Blaekwell  v.  ClaywelU  S.  C.  N.  C,  lb. 

6.   A   CLAIM  BY  A  SHERIFF  FOR  FEES  AND  EXPENSES  IN  ATTACHMENT 

proceedings  begun  within  four  months  prior  to  the  commencement  of  pro- 
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ceedings  in  bankruptcy  will  not,  as  a  general  rale,  be  allowed.  Bat  where 
it  is  conceded  that  the  attachment  conserved  the  property  and  benefited 
the  general  isreditors,  the  court  will  allow  such  claim.  In  rt  Jenkdj  S.  C. 
Minn.,  lb. 

6.  The  limitation  within  which  a  pbefebence  may  be  set 
ASIDE  is  four  months  in  voluntary,  and  two  months  in  involuntary  cases. 
In  re  Schoenenberger^  D.  C.  U.  S.  S.  D.  Ohio,  lb. 

7.  A  PABTY  WHO  BECEIVES  A  PBEFEBENCE  WITH  KNOWLEDGE  of  his 

debtor's  insolvency,  and  that  a  fraud  on  the  act  is  intended,  can  prove  but 
a  moiety  of  his  debt  in  either  class  of  cases.  But  where  he  voluntarily 
restores  to  the  assignee  the  preference  which  he  has  received,  and  there  is 
no  actual  but  only  a  constructive  fraud,  he  will  be  allowed  to  share  pro 
rata  with  the  other  creditors.     J6. 

8.  A  MOBTGAGE  UPON  BEAL  ESTATE  EXECUTED  IMMEDIATELY  BEFOBE 

THE  COMMENCEMENT  of  the  proceedings  in  bankruptcy,  in  pursuance  of  a 
parol  agreement  made  long  before  that  time,  is  not  a  preference,  and  is 
valid  as  against  the  assignee.     Burdick  v.  Jackson,  S.  C.  N.  Y.,  lb. 

9.  An  agbeement  with  a  guabdian  to  execute  a  mobtgage 
inures  to  the  benefit  of  the  infant,  and  is  well  executed  by  a  mortgage  to 
the  latter.     lb. 

10.  An  agbeement  by  a  guabdian  to  dischabge  one  mobtgage 
AND  TAKE  A  NEW  ONE,  although  he  transcended  his  power  in  making  it, 
is  not  absolutely  void,  but  is  voidable  only  at  the  election  of  the  infant  on 
coming  of  age,  and  until  so  avoided  is  valid  as  against  the  assignee  of  the 
mortgagor,     lb, 

11.  If  a  cbeditob  in  making  pboof  of  his  claim  omits  to  show 
that  the  bankrupt  has  ^n  unsatisfied  claim  against  him,  he  cannot,  when 
sued  by  the  assignee  for  the  amount  of  such  unsatisfied  and  omitted  claim, 
plead  as  a  set-off  the  amount  allowed  in  his  proof.  Rttssell  v.  Owen,  S. 
C.  Mo.,  lb. 

12.  A  bankbupt  who  makes  a  wilful  and  fbaudulent  omis- 
sion from  his  inventory  of  some  of  his  assets,  contrary  to  subdivision  6  of 
section  5182  of  the  Revised  Statutes,  may  be  prosecuted  by  information. 
The  offence  is  not  an  infamous  crime  within  the  meaning  of  that  term  at 
common  law,  and  as  used  in  the  fifth  amendment  to  the  CcHdstitution. 
United  States  v.  Block,  D.  C.  U.  S.  Or.  lb. 

13.  Whebe  a  claim  obiginated  in  contbaot,  although  fbaudu- 
LENTLY  INDUCED,  and  is  prosecuted  in  an  action  sounding  in  damages,  it 
continues  to  constitute  a  provable  debt,  even  though  the  fraud  must  be 
proved  to  entitle  the  plaintiff  to  a  recovery.  Such  an  action  is  within  the 
provisions  of  section  5106  of  the  Revised  Statutes,  which  prohibits  any  cred- 
itor prosecuting  to  final  judgment  any  suit  founded  on  a  provable  debt, 
until  the  question  of  the  debtor's  discharge  has  been  determined.  The 
fact  that  the  creditors  have  not  proved  their  claim  in  the  bankruptcy  pro- 
ceedings gives  them  no  right  to  proceed  in  the  action.  In  re  Schwarz,  G. 
C.  U.  S.  S.  D.  N.  Y.,  lb. 

14.  The  joint  estate  of  a  pabtnbbship  is  fibst  liable  fob  the 
PABTNEBSHIP  DEBTS,  and  the  separate  estate  of  the  partners  for  the  sepa- 
rate debts  of  its  individual  members,  and  neither  class  has  a  right  to  go  on 
the  fund  primarily  belonging  to  the  other,  until  the  creditors  having  pref- 
erence are  fully  satisfied.    In  re  McLean,  D.  C.  U.  S.,  Del.,  lb. 
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15,  The  debt  op  a  fiem  which  has  advanced  money  to  an  indi- 
vidual MEMBEB  beyond  liis  share  of  the  capital  is  a  separate  debt  of  the 
firm  as  against  the  ]>artner  receiving  the  same,  and  the  assignee  of  the 
firm  may  prove  the  debt  in  bankruptcy.  But  while  such  claim  may  be 
proven  by  the  assignee  of  the  firm  against  the  separate  debtor  partner,  he 
cannot  be  permitted  to  come  upon  the  separate  estate  of  the  debtor  co- 
partner for  the  use  of  the  creditor  copartner,  until  all  the  joint  creditors 
are  fully  satisfied.     lb. 

16.  A  BANKBUPT  CBBDITOB  PABTNEB  has  no  such  equitable  claim  to 
his  share  in  the  separate  estate  of  his  debtor  copartner  as  that  he  can  ab- 
solutely transmit  it  to  his  assignee  in  trust  for  himself,  until  all  the  firm 
creditors  are  satisfied.   Ih^ 

BILLS  AND  NOTES. 

Condition  that  note  if  paid  when  dub  may  be  paid  in  cub- 
BENCY.  —  Where  a  note  provides  for  payments  in  gold  coin,  but  a  subse- 
quent provision  in  the  note  provides  that  in  case  the  note  is  paid  when 
due  the  payment  might  be  in  any  lawful  money  of  the  United  States : 
Held^  that  if  not  paid  when  due  the  court  should  render  a  judgment  pay- 
able in  gold  coin.  Churchman  v.  Martin^  S.  C.  Ind.,  Mo.  West.  Jur., 
May,  1877. 

See  Constitutional  Law. 

BILL   OF  lading. 

Negotiability.  —  Bbokeb.  —  Pbincipal  and  agent.  —  D.,  a  bro- 
ker in  St.  Louis,  bought  meat  for  M.  in  Philadelphia,  for  $13,000,  M» 
advancing  $5,000  as  margin,  and  D.  raising  the  balance  of  the  purchase 
money  himself  by  hypothecating  the  warehouse  receipt.  M.  having  re- 
quested a  shipment  of  a  portion  of  the  meat,  D.  shipped  two  car  loads, 
drew  on  M.  for  $3,600,  and  procured  one  S.  to  discount  the  draft,  indors- 
ing to  S.  as  security  therefor  the  bill  of  lading.  M.  received  and  sold  the 
meat,  but  refused  to  accept  the  draft,  alleging  that  it  was  for  a  larger 
amount  than  the  proportion  due  upon  the  shipment  and  for  more  than  the 
amount  due  by  him  to  D.  In  an  action  of  trover  by  S.  against  M.  for  the 
value  of  the  meat :  Held^  that  no  property  in  the  meat  passed  to  M.  until 
payment  of  the  draft,  and  S.  was  therefore  entitled  to  recover.  Millar  v. 
Sav.  A»9\  S.  C.  Pa.,  W.  N.  C,  April  5, 1877. 

See  Common  Cabbieb. 

bbokeb. 
See  Bill  of  Lading. 

building  association. 

1.  Pledge  op  shabes.  —  Usuby.  —  When  a  member  of  a  building  as- 
sociation obtains  an  advance  upon  a  pledge  of  his  shares,  agreeing  to  pay 
legal  interest  for  its  use,  and  besides  to  pay  two  dollars  a  month  on  each 
of  his  shares  until  their  whole  nominal  value  has  been  paid,  the  contract 
is  lawful,  and  is  not  usurious.  Mulloy  v.  Fifth  Ward  B%iilding  AModa- 
tion,  S.  C.  D.  C,  W.  L.  R.,  April  16, 1877. 
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2.  Excessive  Fines.  —  Equttablb  jubisdiction.  —  Wh'ere  fines  at 
the  rate  of  ten  per  cent,  per  month  are  imposed,  upon  default  being  made 
in  paying  the  monthly  dues,  chancery  will  interpose  to  prohibit  the  col- 
lection of  these  penalties,  and  will  restrain  a  sale  of  real  estate  by  yirtue 
of  a  deed  of  trust  given  to  secure  the  amount  advanced,  when  the  account 
between  the  parties  shows  that  nothing  is  owing  the  society  except  the 
fines.    lb. 

COMMON  carrier 

Non-delivery  of  goods  at  appointed  place. — Negligence.  — 
Bill  op  lading.  —  Loss  from  flood.  — r  A  railroad  company  under- 
took to  transport  certain  machinery  to  a  station  upon  its  line.  The  ma- 
chinery airived  safely  at  the  station  to  which  it  was  marked,  and  there 
remained  unloaded  in  the  car  for  about  a  month.  It  was  then  taken  by  a 
lateral  railway  to  a  private  platform,  situated  on  the  bank  of  a  river  about 
half  a  mile  from  the  station,  which  was  used  by  the  company  for  storage, 
under  an  arrangement  with  'its  owner.  There  the  machinery  was  un- 
loaded and  stored  to  await  the  action  of  the  consignees.  Ten.  days  after 
being  thus  placed,  the  platform,  and  with  it  the  machinery,  was  swept 
away  by  an  unusually  heavy  flood,  and  the  machinery  was  lost  in  the  river. 
Held^  that  this  was  a  case  of  non-delivery  by  the  common  carriers  at  the 
appointed  place  of  destination,  and  a  breach  of  the  contract  set  forth  in 
the  bill  of  lading  which  rendered  them  liable  for  the  loss  of  the  goods.     P. 

R.  It.  Co.  V.  Mitchell,  S.  C.  Pa.,  W.  N.  C,  May  8, 1877. 

• 

conflict  of  laws. 

1.  A  covenant  of  seisin  does  not  run  with  the  land.  Bethel  v. 
Bethel,  S.  C.  Ind.,  Cent.  L.  J.,  March  30,  1877. 

2.  A  DEED,  MADE  BETWEEN  CITIZENS  OF  INDIANA,  OF  LAND  SITU- 
ATED IN  Missouri,  contained  no  covenant  of  seisin  except  the  words 
"  grant,  bargain,  sell,  and  convey,*'  which,  by  the  laws  of  Missouri,  implied 
a  covenant  of  seisin,  but  by  the  laws  of  Indiana  did  not :  Held,  that  such 
a  covenant  being  a  personal  one  was  governed  by  the  laws  of  Indiana.  Ih. 

See  Marriage. 

CONSTITUTIONAL  LAW. 

1.  Statute  forbidding  contingent  fee.  —  Bills  and  notes.  — 
The  Act  of  March  10,  1875,  which  provides  that  all  provisions  in  notes, 
bills,  &c.,  for  attorneys'  fees,  dependent  upon  conditions  shall  be  void,  is 
not  imconstitutional.  Hence  that  part  of  a  note  providing  for  ten  per 
cent,  attorneys'  fees  in  case  suit  is  brought,  is  void.  Churchman  v.  Martin^ 
S.  C.  Ind.,  Mo.  West.  Jur.,  May,  1877. 

2.  Meaning  of  the  word  '*  day."  —  Where  a  constitution  provides 
for  an  election  to  fill  a  vacancy  in  the  office  of  judge  ^^  at  the  first  election 
that  occurs  more  than  thirty  days  after  the  vacancy  shall  have  happened," 
the  word  '^  days  "  must  be  taken  to  be  used  in  its  ordinary  meaning ;  and 
therefore  neither  the  day  on  which  the  vacancy  happens  nor  the  day  of 
the  election  can  be  included  in  computing  the  time.  State  v.  Braumj  S. 
C.  Minn.,  Am.  Law  Reg.,  April,  1877. 
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CONTRACT. 

Construction.  —  Notice  to  bailee  by  stranger  not  to  deliver, 

ETC. —  A.  received  of  B.  certain  moneys,  in  consideration  of  which  he 
agreed  to  run  into  the  Williamsport  Boom  2,500  logs,  which  logs  were  to 
remain  under  the  control  of  B.,  who  was  to  saw  them,  sell  the  lumber, 
and  after  paying  all  bills  for  boomage,  interest  on  advances,  and  retaining 
five  per  cent,  commission  on  sales,  was  to  pay  the  balance  of  the  proceeds 
of  the  lumber  to  A. :  Seldy  that  the  property  in  the  logs  did  not  pass  to 
B.  by  this  agreement,  and  that  A.  might  afterwards  prosecute  an  action 
of  trover  against  the  Boom  Company  for  their  conversion.  Susq.  Boom 
Co.  V.  Bogera,  S.  C.  Pa.,  W.  N.  C.,  April  6, 1877. 

See  Bills  and  Notes. 

corporation. 

1.    A  BOARD  OP  directors  OP  A  CORPORATION  HAVE    NO    POWER 

TO  MAKE  o'R  AMEND  THE  BY-LAWS  UNLESS  authority  80  to  do  be  spe- 
cially given  them  by  the  charter.  In  the  absence  of  such  authority  the 
power  is  lodged  in  the  corporation  itself,  and  can  only  be  exercised  by  its 
members  as  a  body  acting  in  their  corporate  capacity.  United  Fire  As- 
8ur.  Co.  V.  Aenseman^  S.  C.  Pa.,  W.  N.  C,  May  8,  1877. 

2.  The  proper  mode  op  testing  the  legality  op  an  election 
OP  A  BOARD  of  directors  is  by  quo  warranto  and  not  by  mandamus.     lb, 

deed. 

See  CoNPLicT  op  Laws  ;  Direct  Tax  Law. 

direct  tax  LAW. 

Validity  op  deed.  —  Tax  district.  —  A  tax  deed  under  the  act  of 
Congress  for  the  collection  of  direct  taxes  within  insurrectionary  districts 
(U.  S.  Stat,  at  Large,  p.  422),  which  provided  that  the  deed  should  be 
evidence  of  the  regularity  and  validity  of  the  sale,  should  be  defeated 
only  by  proof  of  nonnsubjection  to  taxation,  payment  of  the  tax,  or  that 
the  land  had  been  subsequently  redeemed,  can  be  avoided  in  no  other  way. 
Irregularities  will  not  affect  the  validity  of  the  title,  provided  the  proceed- 
ings are  colorable  and  free  from  fraud,  accident,  or  mistake.  A  city,  town- 
ship, or  subordinate  taxing  district  within  which  military  authority  shall 
have  been  established,  constitutes  a  district  for  the  purpose  of  taxation, 
although  not  a  parish,  district,  or  coun^  within  the  meaning  of  the  law  of 
the  state.  Sharpleigh  v.  Surdam^  C.  Cf.  U.  S.  W.  D.  Tenn.,  West.  Jur., 
April,  1877. 

easement. 

Ways  op  necessity,  etc.  -—  M.  C.  owning  a  tract  of  land  bounded 
N.  by  a  street,  conveyed  to  D.  the  west  portion,  whereon  was  a  well,  re- 
serving a  right  to  use  the  well  by  the  words,  ^^  excepting  a  privilege  to  the 
well  of  water  on  said  lot  which  I  reserve  for  the  use  of  my  said  home- 
stead estate,*'  this  homestead  estate  being  the  remainder  of  the  tract. 
Subsequently  M.  C.  devised  to  J.  in  fee  simple  the  land  between  the  house 
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and  the  lot  conyeyed  to  D.,  together  with  a  tenement  in  the  house,  and  to 
S.  the  rest  of  the  homestead  estate.  For  a  long  period,  bat  not  for  the 
time  required  to  gain  an  easement  by  prescription,  all  the  occupants  of  the 
homestead  estate  had  crossed  the  land  between  the  homestesul  and  D.'s 
lot  on  their  way  to  the  well.  In  trespass  qiuzre  clau^um  brought  by  the 
grantees  of  J.  against  S.,  held^  that  the  way  across  J.'s  lot  could  not  be 
claimed  as  a  way  of  strict  necessity.  Seld^  further,  that  the  way  could 
not  be  implied  from  the  circumstances  of  the  case  as  one  reasonably  neces- 
sary.    O'Morke  v.  Smithy  S.  C.  R-  I.,  Am.  Law  Reg.,  April,  1877. 

EVIDENCE. 

Widow.  —  In  a  suit  bespecting  a  decedent's  estate  his  widow 

may  testify  as  to  any  matters  her  knowledge  of  which  was  not  acquired 
in  a  confidential  relation  as  the  wife  of  decedent.  Conrad  v.  Conrad^  S. 
C.  Pa.,  W.  N.  C,  May  3, 1877. 

See  Insurance,  2,  3. 

HUSBAND  AND  WIFE. 
See  Eyidencb;  Mabbiage. 

INFANT. 

See  Negligence,  3. 

INSURANCE. 

1.  Assignment  op  policy.  —  A  person  cannot  purchase  and  take  an 
assignment  to  himself,  for  his  own  benefit,  a  policy  of  life  insurance  so  as 
to  vest  the  title  in  himself,  unless  he  has  an  insurable  interest  in  the  in- 
sured. But  after  the  death  of  the  insured  the  policy  may  be  assigned. 
Franklin  Life  Ins.  Co,  v.  Cone^  S.  C.  Ind.,  Ins.  L.  J.,  February,  1877. 

2.  It  is  improper  to  admit  in  evidence  the  letters  op  the 
company's  secretary  to  the  widow  of  deceased,  tending  to  show  that 
the  company  was  not  liable,  and  had  waived  a  forfeiture,  without  first 
showing  that  the  adjustment  of  losses  was  within  the  scope  of  his  author- 
ity, or  that  his  letters  had  been  ratified  by  the  company.     Ih. 

3.  Reformation  of  policy.  —  Evidence.  —  Pleading. — ISIisde- 
SCRIPTION,  ETC.  —  The  phrase  in  a  policy,  '*  occupied  as  a  dwelling,"  is 
ordinarily  a  warranty  that  the  building  is,  at  the  time  of  issuing  the  policy, 
occupied  in  that  way  only.  The  words  having  a  fixed  legal  construction, 
the  insured  cannot  in  an  action  at  law  vary  their  purport  by  parol  evi- 
dence. But  parol  evidence  tending  to  show  that  the  insured  sought  to 
have  the  phrase  corrected  to  correspond  with  the  facts,  and  was  dissuaded 
by  the  insurer,  may  be  admitted  to  estop  the  insurer  from  alleging  the 
misdescription  as  a  bar  to  recovery.  Such  evidence  may  also  be  received 
if  it  tends  to  make  a  case  in  equity  for  a  reformation  of  the  policy.  Where 
the  pleading  contains  no  specific  allegation  of  a  mistake  of  fact,  but  avers 
that  which  shows  that  the  parties  were  mistaken  as  to  the  efifect  of  the 
language  they  used  :  Held^  that  this  is  sufficient  averment  of  matter  upon 
which  a  reformation  of  the  contract  may  be  baaed.     Evidence  showing 
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that  the  insurer  and  insured  meant  to  insure  the  building  that  was  burned, 
but  by  a  misconception  as  to  the  meaning  and  effect  of  the  huiguage  used 
terms  in  the  policy  which  misdescribed  it,  and  exonerated  the  company 
•from  legal  liability,  makes  a  proper  case  for  reformation  of  the  contract. 
An  action  may  be  brought  for  reformation  of  the  contract,  and  for  a  re- 
coyery  at  the  same  time  upon  the  contract  when  reformed,  and  it  is  not 
irregular  to  try  such  action  before  a  judge  and  jury.  The  insured  asserted, 
and  swore  in  the  preliminary  proof,  that  the  building  was  occupied  as  a 
dwelling  only,  which  was  not  true.  The  policy  provided  that  any  fraud 
or  false  swearing  should  forfeit  all  claims  under  it.  Seld^  where  the  occu- 
pation was  given  in  the  same  form  of  words  as  in  the  policy,  where  it  was 
a  misdescrijption  through  mutual  mistake,  authorizing  a  reformation  of  the 
contract,  that  there  was  not  fraud  or  false  swearing  within  the  meaning 
of  the  policy.  Such  proofs  are  sufficient  compliance.  Maker  y.  Hibemia 
Ins.  Co,<t  Ct.  App.  N.  Y.,  lb. 

4.  Omission  to  give  information  a  question  foe  the  jury. — 
Where  the  eyidence,  taken  in  connection  with  the  answers,  left  it  a  fair 
question  for  the  jury  whether  the  insured  could  be  charged  with  an  omis- 
sion to  give  information,  which  constituted  a  fraudulent  suppression  of  the 
truth  and  vitiated  the  policy,  a  refusal  to  allow  the  questions  to  be  sub- 
mitted to  the  Jury  was  error  calling  for  reversal  of  judgment.  Edington 
v.  Mut,  Life  Ins.  Co.^  lb. 

5.  Warranty  and  misrepresentation.  —  Knowledge  of  agent. 
—  A  misrepresentation  in  the  absence  of  fraud  must  be  in  respect  to  some 
circumstance  material  to  the  risk  in  order  to  avoid  the  policy,  while  a  war- 
ranty must  be  literally  true,  whether  material  or  not;  the  materiality  is 
not  to  be  considered.  Where  the  policy  stipulated  that  if  any  of  the  state- 
ments or  declarations  in  the  application  proved  in  any  respect  untrue,  it 
should  be  void,  and  the  applicant  answered  that  he  was  aware  that  any 
untrue  answers  in  the  application  would  avoid  the  policy.  Held^  that  the 
answer  of  the  insured  that  he  had  never  had  certain  diseases  was  a  war- 
ranty, and  a  knowledge  of  its  falsity  by  the  agent  would  not  relieve  from 
the  consequence  of  the  breach.  Barteau  v.  Phoenix  Mut.  Life  Ins.  Co.y 
lb. 

6.  Whether  or  not  a  house  is  **  occupied,"  is  a  question  of  fact 
for  a  jury.  Mere  temporary  absence  is  not  enough  to  avoid  a  policy  which 
provides  that  it  shall  become  void  if  the  house  becomes  vacant.  (Mmmins 
v.  Agricultural  Ins.  Co.^  Ct.  App.,  lb. 

JUDGMENT. 

See  Subrogation. 

jurisdiction. 

See  Bankruptcy,  1,  13. 

LEASE. 

Covenant  to  renew.  —  Execution  where  rental  to  be  fixed 
BY  ARBITRATION.  —  A  lease  of  certain  real  property  in  St.  Loais  was 
made  for  ten  years  with  a  covenant  by  the  lessor  for  periodical  renewals 
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extending  through  terms  aggregating  a  period  of  500  years ;  the  amount 
of  the  rental  at  the  end  of  each  ten  years  was  to  be  ascertained  by  as- 
sessors to  be  appointed  by  the  parties ;  the  lessor  fraadulently  sought  to 
evade  the  provisions  of  the  lease  in  respect  to  renewal ;  the  lessee,  on  the 
faith  of  the  covenant  for  renewal,  had  expended  in  buildings  on  the  de- 
mised premises  $118,000 ;  the  lessor  sued  the  lessee  at  law  for  use  and 
occupation,  whereupon  Uie  lessee  filed  this  bill  in  equity  to  stay  the 
action  at  law  until  the  lessor  appointed  an  assessor  as  required  by  the 
lease :  JSeldy  that  a  general  demurrer  to  the  bill  should  be  disallowed ;  and 
the  lessee  being  willing  to  comply  with  the  lease  as  to  renewal,  the  court 
entered  an  order  staying  the  proceedings  at  law,  until  the  lessor  should 
appoint  an  impartial  assessor  to  make  the  valuation,  reserving  the  right  to 
discharge  or  modify  the  order  as  justice  might  require.  Tscheider  v.  Bid- 
die,  C.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J.,  April  6, 187T. 

MARRIAGE. 

1.  DOMICIL.  —  Conflict  of  laws.  —  Although  a  marriage  between 
a  negro  and  a  white  person  is  allowed  in  South  Carolina,  and  although 
such  a  marriage  is  there  entered  into  according  to  the  formalities  of  that 
law,  yet  if  it  be  between  parties  then  domiciled  in  North  Carolina,  who 
went  into  South  Carolina  to  contract  such  a  relation  in  evasion  of  the  laws 
of  North  Carolina,  which  declare  such  a  marriage  void,  it  will  be  held  void 
in  the  latter  state.  State  v.  Kennedy^  S.  C.  N.  C,  Cent.  L.  J.,  April  27, 
1877. 

2.  Ibid.  A  marriage  contracted  in  South  Carolina^  according  to  the 
forms  of  her  laws  and  not  prohibited  by  them,  between  a  negro  and  a 
white  person  domiciled  there,  will  be  held  valid  in  North  Cardina  when 
such  persons  remove  into  the  latter  state,  notwithstanding  that  such  a 
marriage  is  in  terms  declared  void  by  a  statute  of  North  Carolina.  State 
V.  ItosSj  lb. 

MORTGAGE. 

1.  Mortgage  to  sboxjbb  future  advances.  —  Rights  of  sub- 
sequent PURCHASER  OR  INCUMBRANCER.  —  1.  Where  the  mor^agee 
has  bound  himself  to  make  advances  or  incur  liabilities,  such  advances 
when  made  relate  back,  and  the  mortgage  will  be  a  valid  lien  against  sub- 
sequent purchasers  or  incumbrancers  with  notice  of  the  mortgage.  2.  But 
where  there  is  no  obligation  on  the  mortgagee  and  such  advances  are 
merely  optional  with  him,  and  he  has  actual  notice  of  a  subsequent  con- 
veyance of  the  mortgaged  premises  before  making  such  advances,  his  lien 
will  not  hold  as  against  the  subsequent  purchaser.  8.  A.,  B.,  and  C, 
partners,  mortgaged  their  partnership  property  to  D.,  in  consideration  that 
he  would  subsequently  indorse  the  paper  of  C.  to  the  amount  of  $4,000 ; 
and  afterwards  C.  sola  his  interest  in  the  mortgaged  property  to  A.  and  6., 
of  which  D.  had  notice  at  the  time ;  and  D.  afterwards,  in  pursuance  of 
the  terms  of  the  mortgage,  indorsed  C.'s  paper  to  the  amount  specified 
which  he  was  compelled  to  pay :  Heldj  D.  bad  a  valid  lien  on  the  mort- 

premises  to  the  extent  of  his  loss.    Brinhmeyer  v.  Browneller^  S.  C. 
[o..  Cent,  L.  J.,  April  20, 1877. 

2.  Where  such  mortgagee  by  virtue  of  the  mortgage  obtains 
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ADDITIOKAL  SECUBITT  for  an  already  existing  liability,  it  is  a  valid  and 
sufficient  consideration  for  his  promise  to  make  sach  fature  indorsements, 
and  it  is  not  optional  with  him,  bat  there  is  a  legal  obligation  on  him,  to 
perform  his  agreement,    lb. 

See  Attobney  ;  Bankbuptcy,  8. 

NEGLIGENCE. 

1.  The  keeping  of  a  vicious  dog  neab  a  pubmo  highway,  en- 
dangering the  safety  of  persons  passing  thereon,  is  a  nuisance,  operating 
as  an  obstruction,  and  renders  the  person  knowingly  keeping  it  there  liable 
to  an  action  by  any  person  injured  thereby.  Such  unmistakable  evidence 
of  a  vicious  propensity  on  the  part  of  a  dog  may  be  shown  by  one  instance 
of  aggression  as  to  make  his  owner,  who  had  notice  thereof,  liable  for  any 
subsequent  act  of  a  similar  character.  And  in  such  case  it  is  not  neces- 
sary that  the  previous  act  of  agression  should  be  precisely  similar  to  that 
on  which  the  action  against  the  owner  is  founded,  if  it  inoicated  a  dispo- 
sition to  commit  injuries  substantially  like  those  which  form  the  basis  of 
the  cause  of  action.  In  an  action  against  the  owner  of  a  dog  for  an  injury 
occasioned  by  its  vicious  act,  it  is  not  admissible  for  the  owner  to  prove 
the  general  good  behavior  of  the  dog,  unl^s  there  be  a  conflict  of  testi- 
mony in  regard  to  the  act  of  aggression,  in  which  case  the  general  conduct 
and  habits  of  the  dog  may  be  considered  in  determining  the  credit  to  be 
given  to  the  witnesses.    Mann  v.  Wieam^  S.  C.*Pa.,  W.  N.  C,  May  3, 1877. 

2.  The  negligence  op  a  dbiveb  of  a  wagon  in  dbivtnq  with 
INSUFFICIENT  HABNESS  will  not  be  imputed  to  a  passenger  riding  in  the 
wagon,  and  is  no  defence  to  an  action  for  injuries  to  the  passenger  caused 
bv  the  frightening  of  the  horses  through  the  negligence  of  the  defendant. 

3.  Tbespass  feY  INFANT.  —  A.,  the  owner  of  a  private  alley  abutting 
on  a  public  highway,  had  constructed  in  it  a  movable  platform  twenty- 
four  feet  back  from  the  street.  At  the  entrance  of  the  alley  were  gates, 
with  the  words  thereon  "  Private"  and  "  No  admittance."  The  platform 
weighed  eight  or  nine  hundred  pounds,  and  worked  upon  a  hinge  project- 
ing from  the  wall.  When  it  was  raised  it  rested  against  the  wall,  and  was 
counterpoised  simply  by  its  own  weight.  On  one  occasion,  the  gates  being 
open,  B.,  a  child  of  six  years,  went  into  the  alley  and  pulled  over  the 
platform,  thereby  receiving  injuries  from  which  he  died.  In  an  action 
against  A.  by  the  parents  of  B. :  Held^  that  the  question  of  defendants' 
negligence  was  properly  submitted  to  the  jury  to  determine  under  all  the 
circumstances  of  the  case.  Phila.  Hydr.  norks  Co.  v.  Or,  S.  C.  Pa.,  lb. 
April  26, 1877. 

4.  Liability  of  one  who  stobes  watjeb  on  his  own  land. — Act 
OF  60D.  —  One  who  stores  water  on  his  own  land,  and  uses  all  reasonable 
care  to  keep  it  safely  there,  is  not  liable  for  damages  effected  by  an  escape 
of  the  water,  if  the  escape  be  caused  by  the  act  of  God,  or  vis  major  ;  e.  ff. 
by  an  extraordinary  rainfall,  which  could  not  reasonably  have  been  antici- 
pated, although,  if  it  had  been  anticipated,  the  effect  might  have  been  pre- 
vented. On  the  defendant's  lands  were  ornamental  pools  containing  large 
quantities  of  water.     These  pools  had  been  formed  oy  damming  up  with 
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artificial  banks  a  natural  stream  which  rose  above  the  defendant's  land 
and  flowed  through  it,  and  which  was  allowed  to  escape  from  the  pools 
successiyely  by  weirs  into  its  original  coarse.  An  extraordinary  rainfall 
caused  the  stream  and  the  water  in  the  pools  to  swell,  so  that  the  arti- 
ficial banks  were  carried  away  by  the  pressure,  and  the  water  in  the  pools, 
being  thus  suddenly  let  loose, -rushed  down  the  course  of  the  stream  and 
injured  the  plaintiff's  adjoining  property.  The  plaintiff  having  brought 
an  action  against  the  defendant  for  dams^es,  the  jury  found  that  there 
was  no  negligence  in  the  maintenance  or  construction  of  the  pools,  and 
that  the  flood  was  so  great  that  it  could  not  reasonably  haye  been  antici- 
pated ;  though,  if  it  had  been  anticipated,  the  effect  might  haye  been  pre- 
vented. Held,  affurming  the  judgment  of  the  court  of  exchequer,  that  this 
was  in  substance  a  finding  that  the  escape  of  the  water  was  caused  by 
the  act  of  God,  or  vis  majors  and  that  the  defendant  was  not  liable  for  the 
damage.  Rylands  y.  Fletcher^  Law  Rep.  8  H.  L.  830,  distinguished. 
Nichoh  y.  Marshland^  Ct.  App.  Eng.,  Cent.  L.  J.,  April  6, 1877. 


NOTES  OF  NEW  BOOKS. 


Institutes  of  Common  and  Statute  Law.  By  JoHir  B.  Minob.  Second  edidon,  revised 
and  corrected.     Sold  by  McKeniob  &  Son,  University  of  Virginia. 

Professor  Minor's  Institutes  may  be  fairly  classed  among  the  books  of  the  law  that  are 
destined  to  last.  It  has  been  heretofore  appreciated  chiefly  by  those  who  have  enjoyed 
the  privilege  of  personal  intercourse  with  the  author.  The  present  edition,  however,  will 
be  large  enough  to  supply  the  general  demand. 

The  title  of  the  work  imports  its  nature.  It  is  narrow  only  in  that  it  treats  of  the  Statutes 
of  Virginia,  and  not  of  statute  law  generally.  Barring  this  feature,  it  is  in  the  broadest 
sense  comprehensive.  The  work  is  to  be  commended  to  the  old  lawyer  no  less  than  the 
young,  ana  merits  a  much  larger  sale  than  it  will  ever  have. 

The  Law  of  Mines,  Minerals,  and  Mining  Water  Rights,  San  Francisco :  Suhnsr 
Whitney  &  Co.  This  work,  although  hardly  what  it  might  have  been  in  some  respects, 
will  be  appreciated.    It  is  confined  narrowly  to  the  subjects  enumerated  in  its  title. 

A  Commentary  on  the  Law  of  Evidence  in  Civil  Issues.  By  Francis  Wharton,  LL.  D., 
author  of  Treatise  on  Conflict  of  Laws,  Medical  Jurisprudence,  Negligence,  Agency,  and 
Criminal  Law.  In  two  volumes.  Messrs.  Kay  &  Brotheri  of  Fhiladdphia,  are  prepared 
to  fiU  orders. 

Third  Otto  has  been  published.  It  would  seem  that  the  omission  of  arguments  of 
counsel  is  not  likely  to  materially  reduce  the  number  of  volumes  to  a  term. 
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NOTES   OF   OPINIONS,   DECISIONS,   AND  OBDEBS 


OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

December  Term,  1876. 

Monday^  April  16,  1877. 

No.  192.  Thomas  M.  Davis,  Receiver,  f^c,  plaintiff  in  error,  v,  H.  W  if  J.  O,  Brown, 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
Mr.  Justice  Field  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court,  vith  costs.  Dissenting,  Mr.  Justice  Clifford.  It  is  here  held  that  an  in- 
dormer  of  a  promissory  note  is  a  competent  witness  to  prove  an  agreement  in  writing 
made  with  its  holder,  at  the  time  of  his  indorsement,  that  he  shall  not  he  held  liable 
thereon,  where  the  paper  has  not  afterward  been  put  into  circulation,  but  is  held  by  the 
party  to  whom  the  indorsement  has  been  made.  Such  agreement  is  equivalent,  so  far  as 
the  holder  is  concerned,  to  an  indorsement  without  recourse  to  the  indorser.  Also,  that 
when  a  judgment  in  one  action  is  offered  in  evidence  in  a  subsequent  action  between  the 
same  parties  upon  a  different  demand,  it  operates  as  an  estoppel  only  upon  the  matter 
actually  at  issue  and  determined  in  the  original  action,  and  such  matter,  when  not  dis- 
closed by  the  pleadings,  must  be  shown  by  extrinsic  evidence. 

No.  184.  Nathan  C  Russell,  appellant,  v.  Isaac  V.  S^John  W.  Place,    Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  New  York.    Mr.  Justice 
Field  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court, 
with  costs.    Dissenting,  Mr.  Justice  Clifford.     In  an  action  at  law  for  damages  for  the 
infringement  of  a  patent  for  an  alleged  improvement  in  the  preparation,  which  patent 
contains  two  claims :  one  for  the  use  of  fat  liquor  generally  in  the  treatment  of  leather  ; 
and  the  other  for  a  process  of  treating  bark-tanned  lamb  or  sheepskin,  by  means  of  a 
compound  composed  and  applied  in  a  particular  manner,  the  declaration  alleged,  as  the 
infringement  complained  of,  that  the  defendants  had  made  and  used  the  invention,  and 
caused  others  to  make  and  use  it,  without  averring  whether  such  infringement  consists  in 
the  simple  use  of  fat  liquor  in  the  treatment  of  leather,  or  in  the  use  of  the  process  spec- 
ified.    It  is  held  that  the  judgment  recovered  in  the  action  does  not  estop  tne  defendant 
in  a  suit  in  equity  by  the  same  plaintiff  for  an  injunction,  and  on  accounting  for  gains 
and  profits,  from  contesting  the  validity  of  the  patent ;  it  not  appearing  by  the  record, 
or  being  shown  by  extrinsic  evidence,  upon  which  claim  the  recovery  was  had.    The 
validity  of  the  patent  was  not  necessarily  involved,  except  with  respect  to  the  claim 
which  was  the  basis  of  the  recovery.    A  patent  may  be  valid  as  to  a  single  claim,  and 
invalid  as  to  others.    If  upon  the  face  of  a  record  anything  is  left  to  conjecture  as  to 
what  was  necessarily  involved  and  decided,  there  is  no  estoppel  in  it  when  pleaded,  and 
nothing  conclusive  in  it  when  offered  in  evidence. 

No.  202.  Thomas  G,  Tate  jr  wife  et  al,,  appellants,  v.  M.  0.  H,  Norton  et  al.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Arkansas.  Mr. 
Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  cir- 
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cuit  court,  with  costs.  This  was  an  affirmance  of  a  decree  against  the  administration  of 
an  estate  in  Arkansas,  the  court  holding  that  the  decree  did  not  err  in  ordering  a  sale  of 
the  entire  estate  to  satisfy  a  debt  against  it,  because  it  was  not  shown  that  less  than  the 
whole  would  yield  a  sum  sufficient  to  meet  the  requirements  of  the  decree. 

No.  197.  John  B.  Crim^  appellant^  ▼.  Jamts  M,  HandLey  et  ed.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  Georgia.  Mr.  Justice  Clif- 
ford deliTcred  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court 
in  this  cause,  with  costs.  In  this  case  it  is  said  that  courts  of  equity  will  not  enjoin 
judgments  at  law  unless  the  complainant  has  an  equitable  defence  to  the  cause  of  action 
of  wbich  he  could  not  avail  himself  at  law,  because  it  did  not  amount  to  a  legal  defence, 
or  where  he  had  a  good  defence  at  law  of  which  he  was  prevented  from  avaifing  himself 
by  fraud  or  accident  unmixed  with  negligence  of  himselt  or  agents. 

No.  204.  E.  O.  Maclay  et  al.,  plaintiffs  in  error ,  v.  Abraham  jr  Julius  Sands,  In  error 
to  the  Supreme  Court  of  the  Territory  of  Montana.  Mr.  Chief  Justice  Waite  delivered 
the  opinion  of  the  court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs, 
and  remanding  the<;ause  with  directions  to  reverse  the  judgment  of  the  district  court,  and 
to  direct  that  court  to  proceed  as  law  and  justice  may  require,  and  in  accordance  with 
the  opinion  of  this  court  It  is  here  held  that  under  the  Code  of  Procedure  in  Montana 
judgment  cannot  be  entered  asainst  the  defendant  as  bv  default,  because  hb  answer  only 
denies  the  allegations  of  the  bill  on  information  and  belief,  the  court  being  of  the  opinion 
that  such  an  answer  was  sufficient  to  present  issues  for  trial. 

No.  216.  Richard  Gregg  et  al.,  plaintiffs  in  error,  v.  C  W.  Upton^  assignee^  ffc.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of  the 
said  circuit  court,  with  costs  and  interest.     No  opinion. 

No.  478.  Erasmus  D,  Foree, plaintiff  in  error,  v.  William  A.  McVeigh.  In  error  to 
the  Supreme  Court  of  the  State  of  Virginia.  Mr.  Chief  Justice  Waite  announced  the 
decision  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  No 
opinion. 

The  Chief  Justice  announced  the  following  order :  — 

'*  On  account  of  the  insufficiency  of  the  appropriation  by  Congress,  it  is  apparent  that 
we  shall  not  be  able  to  continue  the  hearing  of  causes  at  the  present  term  later  than  the 
15tb  or  20th  of  May.  We  shall  therefore  close  the  term  May  7th,  and  thus  enable  the 
justices  to  give  attention  to  their  business  upon  the  circuit,  which  could  not  be  done  in 
many  of  the  districts  if  we  continue  later.  An  announcement  will  be  made  hereafter  of 
the  time  when  the  call  of  the  docket  will  be  stopped.*' 

Monday,  April  28,  1877. 

No.  211.  The  First  National  Bank  of  Washington,  plaintiff  in  error,  y.  A,  F.  Whit- 
man, Administrator,  Sfc,  In  error  to  the  Supreme  Court  of  the  District  of  Columbia. 
Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said 
supreme  court,  with  costs,  and  remanding  the  cause  with  directions  to  award  a  new  trial, 
and  for  such  further  proceedings  as  the  parties  may  be  advised  to  take.  In  this  case  it 
is  held  that  the  payer  of  a  check,  which  has  not  been  accepted  bv  the  bank  on  which  it 
is  drawn,  cannot  muntain  an  action  upon  it  against  the  bank.  Until  acceptance  there  is 
no  privity  of  contract  between  the  payer  and  the  bank  so  held.  Where  a  check  of  the 
treasurer  of  the  United  States  upon  a  depository  bank  has  been  paid  upon  an  unauthor- 
ized indorsement  of  the  name  of  the  payee,  and  where  the  action  was  brought  bvthe  true 
owner  of  the  check,  it  does  not  alter  the  rule  that  there  has  been  a  settlement  ot  accounts 
between  the  treasurer  and  the  bank.  Another  check  in  question  was  allowed  in  the 
account  to  the  credit  of  the  bank  upon  the  supposition  that  it  has  been  properly  paid. 
Such  erroneous  allowances  do  not  affect  the  real  state  of  the  accounts,  but  is  open  to  cor* 
rection  when  discovered.  Payment  to  a  stranger  upon  an  unauthorized  indorsement  does 
not  operate  as  an  acceptance  of  the  check  so  as  to  authorize  an  action  by  the  real  owner 
to  recover  the  amount,  as  upon  an  accepted  check. 

No.  958.  Hiram  Barney,  plaintiff  in  error,  v.  The  City  of  Keokuk  etaL  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice  Bradley 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court  in 
this  cause,  with  costs.  Mr.  Justice  Miller,  being  interested  in  the  result,  took  do  part  in 
the  hearing  or  the  decision.  This  was  an  affirmance  of  judgment  against  Barney  in  an 
action  in  ejectment  brought  by  him  against  the  citv  and  several  railroad  companies,  to 
recover  possession  of  certain  lands  occupied  by  them  with  tracks,  depots,  and  other 
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buildings  on  the  bank, of  the  lifississippi  River.  The  question  was  upon  the  right  to 
the  use  of  the  premises  for  the  purposes  stated.  The  plaintiff  aliening  that  they  be- 
longed to  him- by  reason  of  being  frontaee  between  his  property  and  the  river,  his  deeds 
from  the  city  vesting  him  with  title  to  the  river's  edge.  The  decision  is,  that  the  right 
of  the  riparian  owner  extends  to  high-water  mark  ;  but  that  between  that  and  low-water 
mark  the  title  is  in  the  city,  and  that  the  city  had  the  right  to  widen  and  improve  to  any 
extent  by  filling  in  below  high  water,  and  building  wharves  and  levees  for  public  use  ; 
and  that  title  to  the  lands  so  made  remained  in  the  corporation. 

No.  140.  The  lUinais  Centr<d  R.  R.  Co.,  appellant,  v.  Samud  H.  Turrill;  No.  143. 
The  Michigan  Southern  jr  Northern  Indiana  R.  R.  Co,,  appellant,  v.  Samuel  H.  Tur- 
rill. Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Illinois.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  reversing  the  decrees 
of  the  said  circuit  coqrt,  witn  costs,  and  remanding  the  causes  for  further  proceedings  in 
conformity  with  the  opinion  of  this  court. 

No.  141.  The  Chicago  jr  Alton  R.  R.  Co.,  appellant,  v.  Samuel  H,  Turrill;  No.  142. 
The  Chicago  Burlington  jr  Quincy  R.  R.  Co,,  appellant,  v.  Samuel  H.  Turrill ;  No.  144. 
The  Pittsburg,  Fort  Wayne  ff^  Chicago  R.  R.  Co.,  appellant,  v.  Samuel  H.  Turrill.  Appeals 
from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr. 
Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  decrees  of  the  said  circuit 
court  in  these  causes,  with  costs  and  interest  Dissenting,  Mr.  Justice  Field  and  Mr. 
Justice  Swayne.  These  were  suits  for  infringement  of  a  patent  for  an  improvement  in 
the  common  anvil  or  swa^e^blocks  used  in  welding  up  and  reforming  the  ends  of  railroad 
rails  when  they  have  exroliated  or  become  shattered  from  nneaual  wear.  In  some  of 
them  the  infringement  is  found  and  the  judgments  are  affirmea,  but  in  the  others  the 
judgments  are  reversed.  The  following  are  the  orders  :  in  No.  140  the  judgment  is  re- 
versed ;  in  No.  143  the  judgment  is  reversed  ;  in  Nos.  141,  142,  and  144  the  judgments 
are  affirmed. 

No.  196.  Amos  Gould,  plaintiff  in  error,  v.  Henry  Day.  In  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Michigan.  Mr.  Justice  Field  delivered 
the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with  costs  and 
interest.  This  was  an  action  against  the  defendant  for  selling  lands  of  the  plaintiff, 
whose  tax  deeds  had  not  been  recorded,  to  other  parties  in  the  name  of  the  apparent 
owner  by  the  record,  knowing  at  the  time  that  they  belonged  to  the  plaintiff.  The  court 
sustains  the  ruling  below,  that  the  tax  deeds  were  primd  facie  evidence  that  the  title  to 
the  lands  embraced  in  them  was  in  the  plaintiff,  when  the  defendant,  as  attorney,  at- 
tempted to  convey  them  to  others,  and  that»  therefore,  the  plaintiff  was  not  injured  by 
the  conveyance  made. 

No.  209.  Joshua  Merrill,  appellant,  v.  D.  M.  Yeomans  et  al.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts.  Mr.  Justice  Miller  de- 
livered the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court,  with  costs. 
Dissenting,  Mr.  Justice  Clifford.  This  is  the  affirmance  of  a  decree  below,  against  the 
appellant,  who  sued  for  an  infringement  of  his  patent  for  an  invention  used  in  the  prep- 
aration of  oils;  the  court  holding  that  as  the  defendants  merely  dealt  in  oils,  using 
neither  the  complainant's  process  nor  any  other  in  their  preparation,  they  are  not  liable 
for  an  ihfringement. 

No.  218.  John  Robertson  et  al.,  appellants,  v.  Eli  W.  Blake;  No.  219.  Eli  W,  Blake, 
appellant,  v.  John  Robertson  et  al.  Appeals  from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  New  York.  Mr.  Justice  Swayne  delivered  the  opinion  of  the 
court,  affirming  the  decree  of  the  said  circuit  court,  the  costs  to  be  paid  by  parties  tak- 
ing appeals.  This  was  an  action  to  recover  for  the  infringement  of  a  patent  to  Blake  for 
a  stone-breaking  machine.  An  infringement  having  been  found,  and  the  damages  found 
to  be  nominal  only,  both  parties  appealed.  The  decrees  are  affirmed,  the  court  remark- 
ing that  as  special  damage  was  not  proved  it  could  not  be  awarded. 

Monday,  April  30,  1877. 

No.  229.  The  New  Jersey  Mutual  Life  Insurance  Company,  plaintiff  in  error,  v.  Anson 
M,  Baker.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  New  York.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judg- 
ment of  the  said  circuit  court,  with  costs  and  interest.  In  this  case  the  company  seek  to 
avoid  the  policy  on  the  ground  that  certain  answers  made  by  the  insured  at  the  date  of 
the  issue  of  the  policy  were  false.    The  court  finds  no  evidence  that  the  policy  contained 
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any  agreement  that  the  statements  of  the  applicant  shoald  be  expfess  warranties,  or  that 
they  should  have  any  effect  whatever,  or  that  the  application  itself  was  ever  presented  to 
the  insurance  company,  or  that  the  policy  was  basea  upon  the  application.  It  is  furth^ 
found  that  the  agent  of  the  company  undertook  to  interpret  the  answers  made,  and  as 
so  interpreted  wrote  them  in  the  application.  In  this  form  It  is  held  to  be  a  statement 
prepared  by  the  company,  for  which  it  alone  is  responsible,  and  that  it  cannot  be  set  up 
to  defeat  the  policy. 

No.  228.  The  Connecticut  MtUital  Life  Insurance  Company,  plaintiff  in  errcr^  v.  Fran- 
cisca  Schae/er.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Soi^them  Dis- 
trict of  Ohio.  Mr.  Justice  Bradley  delivered  the  opinion' of  the  court,  affirming  the  judg- 
ment of  the  said  circuit  court,  with  costs  and  interest.  In  this  case  the  court  held  that 
where  the  husband's  life  is  insured  for  the  benefit  of  the  wife,  and  they  are  subsequently 
divorced,  the  wife's  insurable  interest  does  not  so  far  cease  as  to  render  the  policy  in- 
valid, and  that  she  may  recover.  In  such  a  case  it  is  said  where  the  parties  to  the  con- 
tract have  not  provided  against  such  a  contingency  the  courts  cannot  do  it  for  them. 

No.  221.  Joseph  Selden,  Collector f  plaintiff  in  error ,  v-  The  Equitable  Trust  Company, 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Connecticut.  Mr. 
Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  car- 
cuit  court,  with  costs  and  interest.  In  this  case  the  trust  company  was  taxed  as  a 
banker,  although  its  only  business  was  the  investing  of  its  own  capital  in  mortgage,  se- 
curities on  real  estate,  and  selling  such  securities  with  a  guaranty.  The  court  say  that 
as  the  company  lent  only  its  own  money  and  sold  only  its  own  property,  its  business  can- 
not be  considered  to  be  that  of  a  banker,  as  defined  by  the  revenue  laws. 

No.  238.  The  Milwaukee  jr  St,  Patk  Railroad  Company,  plaintiff  in  error,  v.  Timothy 
Kellogg,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa. 
Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court  in  this  cause,  with  costs  and  interest.  This  was  an  action  to  recover  com- 
pensation for  the  destruction  of  a  saw-mill  by  fire,  by  the  negligence  of  the  employees  of 
the  company  in  the  management  of  a  ferry  steamer.  Sparks  from  the  steamer  fired  the 
elevator  near  the  mill,  from  the  burning  of  which  the  mill  took  fire.  The  court  hold 
that  the  burning  of  the  elevator  did  not  constitute  an  intervening  and  independent  cause 
between  the  negligent  conduct  of  the  defendants  and  the  injury  to  the  plaintiffs,  as  con- 
tended by  the  company,  and  affirm  judgment. 

No.  220.  Eli  AUore,  appellant,  v.  Aiarshall  Jewell,  Appeal  from  the  Circuit  Court  of 
the  United  States,  for  the  Eastern  District  of  Michigan.  Mr.  Justice  Field  delivered 
the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs,  and  re- 
manding, the  cause  with  directions  to  enter  a  decree  in  conformity  with  the  opinion  of  this 
court.  Dissenting,  Mr.  justice  Strong,  Mr.  Chief  Justice  Waite,  and  Mr.  Justice  Bradley. 
This  was  an  action  to  set  aside  a  conveyance  of  real  estate  alleged  to  have  been  made  by 
the  complainant's  mother  just  before  her  death,  by  undue  influence,  when  she  was  in  a 
weak  state  of  mind  and  incapable  of  making  a  valid  contract.  The  court  find  the  facts 
as  alleged  and  reverse  the  decree,  holding  it  to  be  settled  law  that  whenever  there  is  great 
weakness  of  mind,  arising  from  age,  sickness,  or  any  other  cause,  though  not  amounting 
to  absolute  disqualification  and  zross  inadequacy  of  compensation  in  the  transaction  com- 
plained of,  a  court  of  equity  will  interpose  to  protect  the  injured  party. 

No.  280.  H,  C.  Hyde,  Aasianee,  jrc,  plaintiff  in  error,  v.  Frank  H.  Woods  et  al.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  California.  Mr.  Jus- 
tice Miller  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit 
court  in  this  cause,  with  costs.  In  this  case  the  assignee  in  bankruptcy  of  one  Fenn 
sought  to  recover  the  proceeds  of  Fenn's  seat  in  the  San  Francisco  Stock  Exchange 
Board,  which,  under  a  rule  of  the  board,  must  first  discharge  his  indebtedness  to  mem- 
bers of  the  board,  before  its  proceeds  could  go  to  creditors  outside.  The  plea  was  that 
by  an  assignment  of  the  bankrupt  the  creditors  inside  the  board  were  preferred.  The 
decision  is  that  the  assignment  by  Fenn  was  a  void  act,  and  gave  the  creditors  within  the 
board  only  such  rights  as  the  regulations  of  the  association  entitled  them  to  without  it; 
and  that  therefore  it  could  not  be  treated  as  affecting  the  rights  of  any  party  to  the  con- 
troversy. It  is  also  said  that  there  is  no  reason  why  the  stock  board  should  not  make 
membership  subject  to  the  rule  in  question,  unless  it  be  that  it  is  a  violation  of  some  stat- 
ute, or  a  principle  of  public  policy,  which  it  is  not. 

No.  232.  Frederick  Davey  et  al.,  claimants  and  appellants,  v.  Joseph  Good.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland.  Mr.  Justice  Clif- 
ford delivered  the  opinion  of  the  court,  affirming  the  decree  of  tne  said  circuit  court,  with 
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costs  and  interest.  This  was  an  affirmance  of  a  decree  in  admiralty,  in  a  case  of  collision 
in  Chesapeake  Bay  between  a  schooner  owned  by  the  appellants  and  a  steamer  owned 
and  navigated  by  Good.  The  court  find  that  the  schooner  violated  the  sailing  rales  pre* 
scribed  by  the  act  regulating  navigation,  and  that  the  decree  below,  dividing  the  dam- 
ages, was  correct,  it  having  ^en  adjudged  that  the  steamer  also  erred  in  not  keeping  oat 
of  the  way,  under  the  rule. 

No.  625.  James  W.  McCready,  plaintiff  in  error,  v.  The  Commonwealth  of  Virginia; 
No.  992.  James  W*  McCready,  plaintiff  in  error,  v.  The  Commonwealth  of  Virffinia.  In 
error  to  the  Supreme  Court  of  Appeals  of  the  State  of  Virginia.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  coort,  affirming  the  judgments  of  the  said  supreme  court  of 
Virginia,  with  costs.  In' these  cases  it  is  decided  that  the  State  of  Virginia  can  pro- 
hibit the  citizens  of  other  states  from  planting  oysters  in  the  beds  of  tide-waters  within 
her  jurisdiction,  while  permitting  her  own  people  to  do  so.  For  the  purpose  of  the 
ownership  of  the  tide- waters  and  their  beds,  it  is  sidd,  the  state  represents  the  people, 
and  the  ownership  is  that  of  the  people  in  their  united  sovereignty.  The  title  thus  held 
is  subject  to  the  paramount  right  of  navigation,  the  regulation  of  which,  in  respect  to 
foreign  and  inter- state  commerce,  has  been  granted  to  the  United  States.  There  has, 
however,  been  no  such  grant  of  power  over  the  fisheries.  These  remain  under  the  ex- 
clusive control  of  the  state,  whicn  has  consequently  the  right  in  its  discretion  to  appro- 
priate its  tide- waters  and  their  beds  to  be  used  by  its  people  as  a  common  for  taking  and 
cultivating  fish,  so  far  as  it  may  be  done  without  obstructing  navigation.  Such  an  appro- 
priation is  in  effect  nothing  more  than  a  regulation  of  the  use  of  the  people  of  their  com- 
mon property.  This  right  of  the  people  of  the  "btate  comes  not  from  their  citizenship 
alone,  but  from  their  citizenship  and  property  combined.  It  is  in  fact  a  property  right, 
and  not  a  mere  privilege  or  immunity  of  citizenship. 


DIGEST  OF   CASES 

PUBLISHED  IN  EXTEN80  IN   LATE   ISSUES  OF  AMERICAN    LEGAL  PEBI- 

ODICALS. 

▲BBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Wrbd,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record ^  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg. — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Cakfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Sethour  D.  Thompson. 

Chicago  L.  N.  —  Chicago  Legal  Netds,  Chicago,  III.,  Chicago  Legal  News  Co. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec. — Interned  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  III.,  T.  F.  Tipton. 

N.  B.  R.  —  National  BatJcruptcy  Register,  New  York,  C>impbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Booardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphia,  Kay  &  Bro. 

West.  Jur.  —  Western  Jurist^  Des  Moines,  Iowa,  Mills  &  Co. 

BANKRUPTCY. 

1.  Priority.  —  Where  an  assignment  for  the  benefit  of  cred- 
itors IS  SET  ASIDE  at  the  suit  of  the  assignee  in  bankruptcy,  judgment 
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creditors,  who  have  levied  upon  the  property  after  the  assignment  and  be- 
fore the  commencement  of  the  nroceedings  in  bankruptcy,  have  no  prior- 
ity over  the  assignee.  In  re  Biesenthal^  C.  C.  U.  S.  S.  D.  N.  Y.;  15  N, 
B.  R.  Nos.  5  and  6. 

2.  Title  of  assignee  where  void  transfers  have  been  hade. 
—  While,  in  general,  the  title  of  the  assignee  relates  back  only  to  the  com- 
mencement of  the  proceedings  in  bankruptcy,  yet  where  transfers  have 
been  made  which  are  void  as  to  him,  his  title  relates  back  to  the  time  of 
such  transfer,     lb. 

8.  Fund  in  receiver's  hands.  —  Where,  in  an  action  to  fore- 
close A  mortgage,  proceedings  for  the  appointment  of  a  receiver  of  the 
rents  and  profits  are  instituted  before  the  adjudication  of  the  mortgagor 
as  a  bankrupt,  and  there  is  a  deficiency  on  the  sale  of  the  mortgaged 
premises,  the  assignee  cannot  claim  the  fund  in  the  receiver's  hands  as 
against  the  mortgagee.    Hayes  v.  Dickinson^  S.  C.  N.  Y.,  lb.,  Nos.  8  and  9. 

4.  Attachment.  —  The  commencement  of  proceedings  in  bank- 
ruptcy does  not  of  iteelf  dissolve  an  attachment  wanted  within  the  time 
prohibited  by  law ;  the  adjudication  alone  has  tnat  effect,  and  the  deed 
of  assiiniment  relates  back  and  vests  the  title  to  the  property  in  the  as- 
signee  a^  of  the  date  of  filing  the  petition.  There  is,  theWoL,  no  time 
at  which  the  lien  of  a  judgment  can  attach  to  such  property.  In  re 
Badenheim^  D.  C.  U.  S.  S.  D.  Miss.,  lb. 

5.  Bill  of  sale.  —  Where  one  who  afterwards  becomes  bank- 
rupt obtains  a  loan  from  another  and  executes  a  bill  of  sale  of  certain 
property  to  him,  bul  retains  possession  of  the  property  under  a  writing  in 
the  nature  of  a  lease  with  rent  reserved,  and  which  contained  a  provision 
for  a  repurchase  of  the  property  for  a  specified  sum,  neither  bill  of  sale  nor 
lease  being  recorded,  the  transaction  is  in  the  nature  of  a  mortgage,  and 
void  as  to  the  creditors  of  the  bankrupt.  In  re  Chimey^  C.  C.  U.  S. 
E.  D.  Wise,  lb. 

6.  An  assignee  has  a  stronger  right  than  the  bankrupt. 
He  stands  in  the  place  of  an  attaching  or  execution  creditor  and  may  im- 
peach the  validity  of  such  mortgage.     Ih, 

7.  Jurisdiction.  —  A  state  court  is  not  ousted  of  its  jurisdiction 
in  attachment  cases  by  proceedings  in  bankruptcy,  unless  such  proceedings 
are  pleaded.     Haher  v.  Klauberg^  Ct.  App.  St.  Louis,  lb. 

8.  Pledges  of  the  bankrupt  redeemed  by  the  assignee  are 
assets  in  his  hands,  and  cannot  be  considered  to  have  been  redeemed  for 
the  benefit  of  a  single  creditor  to  the  prejudice  of  the  general  creditors 
whose  funds  have  thus  been  diverted.  Where  the  assignee  redeems  valu- 
able pledges,  he  is  subrogated  to  the  rights  of  the  pledgee  until  the  fund 
is  made  good  from  the  proceeds  of  the  redeemed  pledges.  McLean  v. 
Cadwalader^  Ct,  Com.  PI.  Phila.,  lb. 

9.  Savings  bank.  —  The  law  of  New  Hampshire,  which  provides 
that  when  the  assets  of  a  savings  bank  shall  fall  below  ninety  per  cent,  of 
the  amount  of  deposits,  the  deposit  account  shall  be  reduced  so  as  to 
divide  the  loss  equitably  among  the  depositors,  is  not  void  because  the 
general  United  States  Bankrupt  Law  was  in  force  when  it  was  enacted. 
Under  such  circumstances  the  condition  of  the  bank  is  such  as  to  place  it 
among  the  class  of  cases  excepted  from  the  operation  of  the  bankrupt 
law.     Simpson  v.  The  City  Savings  Bank^  S.  C.  N.  H.,  lb. 


Jnly,  1877.]  THB  AMERICAN  LAW  TIMES.  103 

Voi  IV.]  D10B8T  OF  Casks.  [No.  7. 

10.  Judgement  lien.  —  Wheee  a  judgment  crbditob  of  the 

BANBJEIUFT  PROVES  HIS  'debt,  he  Will  be  considered  as  having  waived 
his  lien  created  by  that  judgment  on  other  property  of  the  bankrupt. 
Heard  v.  Jones^  S.  C.  Ga.,  lb. 

11.  Injunction.  —  When  execution  creditors  op  a  bankrupt 
petition  the  bankrupt  court  to  modify  an  injunction  so  as  to  allow  the 
sheriff  to  sell  the  property,  and  an  order  is  thereupon  entered  directing 
the  sheriff  to  sell  and  to  pay  the  proceeds  into  court,  the  execution  cred- 
itor is  bound  by  the  order,  and  cannot  maintain  an  action  against  the 
sheriff  for  paying  the  money  into  court  in  pursuance  of  such  order  instead 
of  paying  it  to  them.     O'Brien  v.  Weld^  S.  C.  U.  S.,  lb. 

12.  Pleading,  etc.  —  Under  section  13  of  the  Revised  Stat- 
utes of  the  United  States,  in  a  suit  brought  by  an  assignee  in  bankruptcy, 
after  the  passage  of  the  Act  of  June  22, 1874,  amending  the  bankrupt  act, 
to  recover  back  money  paid  before  June  22,  1874,  in  violation  of  section 
5128  of  the  Revised  Statutes,  it  is  sufficient  for  the  declaration  to  lay  the 
payment  as  made  within  four  months  of  the  bankruptcy,  instead  of  two 
months ;  and  to  charge  that  the  defendant  had  reaaoncAle  cause  for  be- 
lieving  that  the  payment  was  made  in  fraud  of  the  provisions  of  the 
bankrupt  law,  and  need  not  charge  that  the  defendant  knew  that  it  was 
so  made.      Warren  v.  Crarler^  C.  C.  U.  S.  E.  D.  Va.,  lb. 

13.  EviDENCB.  —  Under  the  general  money  counts  in  such  a 
declaration,  evidence  will  not  be  admitted  to  prove  any  liability  or  im- 
plied promise,  contract,  or  obligation  arising  exclusively  under  section 
5128  of  the  Revised  Statutes,  in  a  trial  before  a  jury.     lb. 

14.  A  discharge  in  bankruptcy,  granted  to  one  member  of 
A  partnership,  after  he  alone  had  been  adjudged  bankrupt 
in  a  proceeding  affecting  him  alone,  to  which  his  copartner  was  not  a  party, 
is  not  a  bar  to  an  action  against  him  and  his  copartner  by  a  partnership 
creditor,  where  the  creditor  shows  affirmatively  that,  at  the  time  of  the 
fiUng  of  the  petition,  there  were  partnership  assets  ajs  well  as  partnership 
debts.     Crompton  v.  Conkling^  D.  C.  U.  S.  S.  D.  N.  Y.,  lb. 

15.  Proof  of  debt.  —  Where  the  warden  op  a  state  prison 
RECEIVES  moneys  FROM  THE  STATE  and  deposits  them  in  his  name  as 
such  warden  in  a  bank,  which  subsequently  becomes  bankrupt,  the  state  is 
not  entitled  to  a  preference  over  the  other  creditors  to  such  money.  The 
warden  may  prove  his  account  as  a  general  creditor.  In  re  Com  Ex- 
change Bank^  C.  C.  U.  S.  E.  D.  Wise,  lb. 

16.  Practice  in  involuntary  cases.  —  Petition  by  corpora- 
tion. —  Verification.  —  Affidavits,  etc.  —  A  charge  in  the  alterna- 
tive in  an  involutary  petition,  that  the  debtor  is  insolvent  or  in  contem- 
plation of  bankrupty  at  the  time  of  the  alleged  fraudulent  preference,  is 
not  sufficient.  A  petition  filed  by  a  corporation  may  be  verified  by  an 
agent,  who  need  not  be  an  officer  of  such  corporation  ;  but  the  authority 
of  such  agent  to  act  for  the  corporation  must  be  set  forth  in  the  affidavit, 
or  otherwise  established ;  it  is  not  sufficient  that  it  be  stated  by  way  of  re- 
cital following  deponent^s  name.  Where  the  affidavits  to  the  petition  or 
the  depositions  as  to  indebtedness  and  acts  of  bankruptcy  are  insufficient, 
the  court  has  power  to  allow  supplemental  affidavits  or  proofs  to  be  filed. 
In  re  HanibeU  D.  C.  U.  S.  CoL,  lb.  No.  6. 
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17.  A  DEBT  DUB  FBOM  A  FACTOR  for  the  proceeds  of  goods  sold  is 
barred  by  his  discharge  in  bankruptcy.      Woolsey  v.  Cade^  S.  C.  Ala.,  lb. 

18.   A   CREDITOR   CANNOT   COMPEL   PARTNERS,  WILLING   OR  UNWILIr 

ING,  TO  PETITION  for  the  adjudication  of  other  persons  who  are  alleged 
to  be  their  fellow  partners.  Nor  can  any  man  lawfully  be  called  upon  to 
show  cause  why  he  shall  not  go  himself,  or  put  anybody  else  into  volun- 
tary bankruptcy.     In  re  Harhaugh^  D.  C.  U.  S.  W.  D.  Pa.,  lb. 

19.  The  fees  of  registers  are  governed  by  General  Order 
No.  80,  promulgated  April  12,  1875,  although  the  services  were  rendered 
before  its  adoption.     In  re  Carstens^  D.  C.  U.  S.  S.  D.  N.  Y.,  lb. 

20.  In  involuntary  proceedings  against  a  separate  partner, 
creditors  of  the  partnership  must  be  counted  in  computing  the  legal 
quorum  of  petitioning  creditors.  One  fourth  of  the  creditors  whose  prov- 
able debts  severally  are  over  two  hundred  and  fifty  dollars,  and  in  the  ag- 
gregate are  equal  in  amount  to  one  third  of  all  the  provable  debts,  are 
sufficient ;  or  in  default  of  enough  of  this  class  signing  the  petition,  one 
fourth  in  number  of  all  the  creditors  whose  debts,  without  regard  to  their 
several  amounts,  equal  in  the  aggregate  one  third  of  all  the  provable  debts, 
must  be  joined.  The  claim  of  a  creditor  on  a  bond,  the  sureties  on  which 
have  been  indemnified  by  mortgage,  is  not  a  secured  claim  and  should  be 
counted.  The  register  should  return  lists  of  the  claims  counted  and  re- 
jected with  his  report.    In  re  Lloydj  D.  C.  U.  S.  W.  D.  Pa.,  lb. 

bills  and  notes. 

See  Partnership,  1,  3. 

COMMON  carrier. 

Liability  for  injury  sustained  by  one  passenger  at  the 

HANDS  OF  A  FELLOW  PASSENGER.  —  DAMAGES.  —  In   this  case,  four   or 

five  persons  in  the  employ  of  the  railroad  company,  but  no  temployees  on 
that  train,  were  co-passengers  with  the  plaintiff  on  a  special  train,  im- 
provised to  meet  the  demands  of  travel  to  and  from  the  state  fair;  They 
and  the  plaintiff  were  riding  in  the  baggage  car,  and  they  rudely  deprived 
the  plaintiff  of  his  hat;  the  plaintiff  went  in  search  of  the  conductor  to 
get  redress,  and  informed  him  of  the  injury ;  the  conductor  went  with  the 
plaintiff  to  the  baggage  box  and  asked  for  the  hat  to  be  returned  to  the 
plaintiff ;  very  insulting  language  was  immediately  used  by  one  of  these 
parties  towards  the  plaintiff,  and  immediately  a  fight  ensued,  in  which 
the  plaintiff  was  shot,  and  the  plaintiff,  retreating  from  the  car,  knocked 
two  of  his  assailants  senseless  with  a  hatchet.  The  conductor  retreated 
in  advance  of  the  plaintiff,  so  that,  when  the  plaintiff  reached  the  plat- 
form of  the  car,  he  found  the  conductor  there.  Immediately  the  con- 
ductor rushed  the  plaintiff  through  a  car-window  and  through  several 
passenger  cars,  to  get  him  beyond  the  reach  of  the  assailants.  Some  of 
the  assailants  followed  into  the  car  next  to  the  baggage  car,  and  in  that 
car,  after  the  plaintiff  and  conductor  had  left  it,  and  not  in  the  hearing 
of  the  plaintiff,  heaped  abusive  epithets  on  him.  The  conductor  did 
nothing  more  to  quiet  the  assailants,  or  to  eject  them  from  the  car,  but 
left  them  in  the  baggage  car  where  tlie  plaintiff's  luggage  was,  and  in  the 
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car  next  to  it,  to  the  emi  of  the  journey,  which  was  less  than  twenty 
miles.  The  plaintiff  was  slightly  injured,  being  able  to  go  about  the  next 
day,  but  was  prevented  from  attending  to  his  business  for  more  than  ten 
days.  The  jury  found  a  verdict  of  $6,000  damages.  The  company  did 
not  discharge  any  of  these  employees  from  its  service,  but  promoted  one 
of  them,  ffeldj  that  the  conduct  of  the  conductor,  up  to  the  time  of  his 
retreat  from  the  fight  to  the  platform  of  the  car,  was  such  as  to  render 
the  company  liable  for  compensatory  damages  ;  and  that  his  allowing  the 
assailants  to  continue  in  the  baggage  car,  where  the  plaintiff's  luggage 
was,  and  a  part  of  them  to  go  into  a  passenger  car,  and  there  use  abusive 
language  towards  the  plaintiff,  without  making  any  effort  to  stop  it,  or  to 
eject  these  parties  from  the  train,  coupled  with  the  fact  that  the  com- 
pany had  not  discharged  any  of  the  assailants,  but  had  promoted  one  of 
them,  made  a  case  where  exemplary  damages  were  allowable.  i\r.  0.,  St. 
L.  ^  (7.  B.  B.  Co.  V.  Burke^  S.  C.  Miss.,  Cent.  L.  J.,  June  8, 1877, 

CRIMINAL  LAW. 

1.  Selection  of  jxjroes  five  days  before  heabing.  —  The  se- 
lection of  jurors  in  a  homicide  case  was  completed  on  the  last  day  of  the 
term,  the  jury  were  then  sworn,  and  the  case  adjourned  from  day  to  day 
until  five  days  thereafter,  when  the  hearing  actually  commenced.  Held^ 
that,  the  jury  having  been  sworn  during  the  term,  the  case  could  be  con- 
tinued after  the  term  ;  and  that  the  adjournment  was  a  matter  within  the 
sound  discretion  of  the  court  below,  which  in  this  case  did  not  appear  to 
have  been  abused.  Carroll  v.  Commonwealth^  S.  C.  Pa.,  W.  N.  C.,  June 
14,  1877. 

2.  ISlOTIVE.  —  EVTDBNCB,  ETC.  —  UpON  A  TRIAL  FOR  MURDER  it  ap- 
peared that,  although  the  crime  was  instigated  by  one  who  wished  to 
avenge  a  private  injury,  yet  it  waa  actually,  executed  by  the  prisoners, 
who  were  strangers  to  the  murdered  man,  and  had  no  cause  of  enmity 
against  him.  To  explain  the  motive  for  the  crime,  the  commonwealth 
offered  to  prove  the  existence  of  a  secret  and  criminal  organization  which 
furnished  men  from  one  division  to  commit  murder,  and  in  return  ob- 
tained men  from  the  division  to  which  the  instigator  of  the  crime  be- 
longed  to  murder  a  man  obnoxious  to  the  first  division.  Held^  that  this 
evidence  was  properly  admitted.     Ih. 

8.  Evidence  of  accomplice.  —  An  accomplice,  besides  proving  the 
murder,  testified  to  a  number  of  subsequent  occurrences,  which,  although 
not  directly  connecting  the  prisoners  with  the  commission  of  the  crime, 
yet  tended  to  explain  the  relations,  conduct,  and  motives  of  the  prisoners. 
The  commonwealth  then  called  other  witnesses  to  prove  these  occur- 
rences. Held,  that  this  evidence  was  not  simply  corroboration  of  an  ac- 
complice upon  immaterial  points,  but  was  to  a  large  extent  independent 
and  comfirmatory,  and  in  view  of  the  other  evidence  in  the  cause  was 
properly  admitted,     lb. 

-  DAMAGES. 

See  Common  Carrier  ;  Injunction. 

evidence. 
*  See  Criminal  Law,  2,  8. 
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INJUNCTION. 

A  COUKT  OP  EQUITY  WILL  ONLY  INTERFERE  IN  A  CASE  OF  TRES- 
PASS to  prevent  irreparable  mischief,  or  a  multiplicity  of  suits,  and  not 
when  the  trespass  is  temporary  and  adequate  compensation  in  damages 
can  be  obtained  in  an  action  at  law.  S.  filed  a  bill  praying  for  an  injunc- 
tion to  restrain  M.,  the  owner  of  an  adjacent  lot,  from  removing  the 
boundary  fence  between  the  properties  to  the  distance  of  two  feet  upon 
his  (S.'s)  land.  M.  set  up  title  to  the  two  feet  of  land,  and  the  master 
to  whom  the  case  was  referred  reported  that  such  title  was  proved  by  the 
evidence.  The  court  below,  nevertheless,  enjoined  M.  from  removing  the 
fence  until  the  determination  of  an  action  of  ejectment  which,  after  the 
filing  of  the  bill,  had  been  instituted  by  M.  against  S.  for  the  strip  of  land 
in  dispute.  Held^  that  the  facts  did  not  give  the  court  jurisdiction  to 
grant  an  injunction.  Minnig'%  Appeal^  S.  C.  Pa.,  W.  N.  C,  June  7, 
1877. 

INSURANCE. 

1.  Construction  of  policy.  —  "  Contiguous  "  defined.  —  The 
policy  provided  that  '^  the  generating  or  evaporating  vnthin  the  building, 
or  contiguous  thereto,  of  any  substance  for  a  burning  gas,  or  the  use  of 
gasoline  for  lighting,  is  prohibited,  unless  by  special  agreement  indorsed 
on  this  policy."  Seldy  that  gasoline  works  fifty  feet  distant  for  lighting 
the  building,  were  not  ''  contiguous  "  within  the  meaning  of  the  policy, 
and  that  the  use  of  gas  so  generated  from  gasoline  is  not  '^  the  use  of  gas- 
oline "  within  the  meaning  of  the  policy.  Arkell  v.  Commerce  Ins.  Co.^ 
Ct.  App.  N.  Y.,  Ins.  L.  J.,  April,  1877. 

2.  Insurance  obtained  through  broker.  —  Misrepresenta- 
tion, etc.  —  The  policy  provided  that  the  application  should  be  deemed 
a  part  of  the  policy,  and  a  warranty ;  '^  and  if  any  person  insuring  any 
building  or  goods  in  this  office  shall  make  any  misrepresentation  or  con- 
cealment, such  insurance  shall  be  void."  Also,  ^^  in  all  cases  of  applica- 
tion for  insurance  in  this  company,  the  applicant  shall  state  the  tf ue  value 
of  the  property,  and  also  the  amount  of  incumbrance,  if  any  exist  thereon/' 
The  insurance  was  effected  through  a  broker.  No  written  application  was 
made  or  required.     He  merely  presented  the  vmtten  forms  adopted  iu 

Solicies  in  his  own  companies  on  the  same  property,  and  stated  to  the 
efendant's  agent  that  he  approved  the  risk.  The  existence  of  mortgages 
on  the  property  was  not  stated  in  the  written  forms,  nor  mentioned  to 
the  agent.  Held^  that  the  presentation  of  the  written  statement  in  the 
policies  by  the  broker  was  an  application  by  the  insured ;  that  the  failure 
to  disclose  the  existence  of  the  incumbrances  rendered  the  policy  Toid,  re- 
gardless of  the  materiality ;  and  that  there  was  no  ground  in  the  construc- 
tion of  the  policy,  or  in  the  facts,  for  applying  the  doctrine  of  estoppel. 
Beck  V.  Hihemia  Ins.  Co.^  Ct.  App.  Md.,  lb. 

8.  Construction  of  policy.  —  Imperfect  answer  in  applica- 
tion. —  The  application  contained  the  following  questions  :  Whether  the 
party  had  had  any  sickness  or  disease  during  the  last  ten  years,  and  if  so, 
"  state  the  particulars  and  the  name  of  the  physician  or  physicians  who 
prescribed  or  were  consulted."     Answer,  ^^  Nine  ye^xs  ago,  had  an  attack 
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of  typhoid  fever."  Also,  "  H^ye  you  employed  any  physicians  for  youiv 
self  or  your  family  ?  if  so,  give  name  or  names,  and  residence.'^  Answer, 
"  Dr,  Paine,  Putnam,  Ct.,  nine  years  ago,  now  dead."  The  answers  were 
warranted  to  be  full,  correct,  and  true.  Seld^  that  there  was  no  warranty 
that  the  answers  stated  the  names  of  all  the  physicians  employed  or  con- 
sulted at  any  time.  The  meaning  was  that  the  answers  were  true  and 
full,  in  the  sense  that  the  insured  had  not  intentionally  concealed  any 
material  fact.     Dilleber  v.  Some  Life  In9.  Co.^  Ct.  App.  N.  Y.,  lb. 

4.  Purchase  of  policy.  —  A  pebson  who  has  no  interest  in 
another*s  life  cannot  purchase  or  take  by  assignment  an  insurance  policy 
on  such  life.  Such  a  thing  would  be  clearly  against  public  policy,  and  is 
not  authorized  by  law.  Mo.  Valley  Life  Ins,  Co.  v.  Sturgis^  S.  C.  Eans., 
Ins.  L.  J.,  May,  1877. 

6.  Construction  of  policy.  —  Written  and  printed  conditions. 
—  An  insurance  policy  provided  in  writing  for  insuring  Bernstein's  **  stock 
of  boots  and  shoes,  dry  goods,  drugs,  liquors,  and  such  other  goods  as  are 
usually  kept  for  sale  in  a  country  store  ; "  and  provided  in  printing  that 
**  gunpowder,  saltpetre,  phosphorus,  petroleum,  naphtha,  benzine,  ben- 
zole, or  benzine  varnish  are  positively  prohibited  from  being  deposited, 
stored,  or  kept  in  any  building  insured,  or  containing  property  insured  by 
this  policy,  unless  by  special  consent  in  writing  indorsed  on  this  policy, 
naming  each  article  speciallt/^  otherwise  the  insurance  shall  be  void ; " 
and  accompanying  the  policy,  and  a  part  of  it,  is  the  application  of  the  as- 
sured, in  the  body  of  which  he  obtains  in  writing  special  permission  to  keep 
one  of  the  prohibited  articles,  in  the  following  words,  to  wit :  "  Permis- 
sion given  to  keep  coal  oil,  not  to  exceed  three  barrels  at  any  one  time." 
Seldy  that  the  true  construction  of  the  policy  was  as  follows  :  The  insur- 
ance company  insures  Bernstein's  "  stock  of  boots  and  shoes,  dry  goods, 
drugs,  liquors,  and  such  other  goods  [including  'gunpowder,  saltpetre, 
phosphorus,  petroleum,  naphtha,  benzine,  benzole,  or  benzine  varnish  *  ],  as 
[the  same]  are  usually  kept  for  sale  in  a  country  store ; "  provided,  how- 
ever, that  as  to  *'  gunpowder,  saltpetre,  phosphorus,  petroleum,  naphtha, 
benzined,  benzole  or  benzine  varnish  "  [said  insurance  does  not  extend,  ex- 
cept by  the  *' special  consent"  of  the  company  "in  writing,  indorsed  on  this 
policy,  naming  each  article  speciality**  and  said  articles]  "  are  positively 
prohibited  from  being  deposited,  stored,  or  kept  in  any  building  insured 
or  containing  any  property  insured  by  this  policy,  unless  by  special  con- 
sent [of  the  company]  in  writing,  indorsed  on  this  policy,  naming  each 
article  specially  ;  and  that  the  assured  could  not  keep  gunpowder  in  any 
shape  or  quantity  in  his  store  along  with  his  other  goods  without  the  con- 
sent of  the  insurance  company  in  writing,  naming  such  article  specially^ 
without  violating  the  terms  of  his  policy.  Cobb  v.  Ins.  Co.  of  No.  Am.^ 
lb. 

6,  Parol  testimony  to  enlarge  policy.  —  Where  the  policy  was 
by  its  terras  avoided  on  account  of  insurance  effected  in  excess  of  the 
amount  permitted,  parol  evidence  is  admissible  to  show  that  the  corporar 
tion  had  knowledge  of  the  additional  insurance,  and  agreed  that  permis- 
sion should  be  granted  in  the  policy,  but  failed  to  do  so.  Oreene  v.  Sq. 
Fire  ^  Mar.  Ins.  Co.^  S.  C.  R.  I.,  lb. 

7.  Payment  of  premium.  —  Annual  credits.  —  Paid-up  policy. 
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—  Forfeiture,  etc.  —  A  credit  of  one"  third  of  the  premium  each 
year  was  allowed  to  the  insured,  he  executing  a  paper  acknowledging  a 
receipt  of  credit  for  the  amount  to  be  deducted  from  the  policy  when  it 
becomes  a  claim  if  not  previously  cancelled  ;  ^^  and  in  case  said  policy  is 
surrendered,  this  acknowledgment  will  be  taken  in  settlement  of  the 
equitable  value  thereof."  The  policy  stipulated  that  after  the  receipt 
of  not  less  than  three  annual  premiums,  the  company  would  issue  a  paid- 
up  policy,  ^^  subject  to  any  loans  or  credits  outstanding  against  the 
policy  for  such  an  amount  as  the  surrender  value  of  the  premiums  re- 
ceived hereon  would  purchase  as  a  single  premium."  The  receipt  of  the 
first  premium  was  acknowledged  in  the  policy,  and  the  subsequent  pay- 
ments indorsed  as  '^  received  —  dollars  in  cash  and  notes,  which  amounts, 
if  said  notes  are  duly  paid  on  or  before  maturity  thereof,  will  complete 
the  payment  of  the  premium,"  needed  to  keep  the  policy  in  force  to  the 
end  of  the  year,  and  in  case  the  notes  shall  not  be  paid  on  or  before  ma- 
turity, the  policy  shall  at  once  become  void  without  notice.  The  policy 
provided  that  it  should  be  avoided  by  the  "  failure  to  pay  any  annual 
premium  when  due,  or  any  note,  obligation,  or  indebtedness,"  other  than 
the  annual  credit  or  loan,  for  premiums  or  interest ;  that  a  failure  to 
pay  the  annual  credit  at  the  end  of  the  year  did  not  forfeit  the  policy ; 
that  the  payment  of  the  cash,  and  giving  the  note  each  year,  was  a  full 
payment  of  the  premium  ;  and  that  the  insured  was  entitled  to  a  paid-up 
policy  without  first  paying  the  amount  of  the  loans,  after  three  annual 
payments.     Kirkpatrick  v.  Knickerbocker  Life  Iub,  Co.^  S.  C.  Tenn.,  lb. 

NEGLIGENCE. 

1,  Presumptions.  —  Although  the  burden  of  proof  falls  upon 
A  plaintiff  to  establish  the  negligence  of  a  railroad  company  sued  for 
an  injury  caused  by  their  cars  running  oflf  the  track ;  still,  where  the  plain- 
tiff is  guilty  of  no  negligence,  and  the  cause  of  the  accident  is  not  dis- 
closed by  the  attending  circumstances,  the  burden  of  explanation  falls 
upon  the  company  to  show  that  there  was  no  fault  upon  their  part  ^  and  a 
jury  would  be  authorized  to  presume  them  guilty  of  negligence  if  they 
fail  to  do  so.  Stevens  y.E.  ^  N.  A.  Railway^  S.  G.  Me.,  Am.  Law.  Reg., 
May,  1877. 

2.  Railroad.  —  Injury  to  servant.  —  A  statute  of  Missouri  giving 
a  right  of  action  against  a  railroad  company,  ^^  whenever  any  person  shall 
die  from  an  injury  resulting  from  or  occasioned  by  the  negligence,  unskil- 
f ulness  or  criminal  intent  of  any  officer,  agent,  servant,  or  employee,  whilst 
running,  conducting,  or  managing  any  locomotive,  car,  or  tr3.in  of  cars  " 
(1  Wag.  Stat.  p.  517,  §  1),  does  not  give  a  right  of  action  in  case  of  death 
happening  through  the  negligence  of  a  fellow-servant,  the  master  not  hav- 
ing been  at  fault  in  selecting  or  retaining  in  his  employment  an  unskilful, 
negligent,  or  otherwise  improper  servant.  It  was  not  the  intention  of  the 
above  statute  to  alter  the  common  law  rule  as  to  the  liability  of  a  master 
for  an  injury  happening  to  one  servant  through  the  negligence  of  a  fellow- 
servant  engaged  in  the  same  employment,  nor  to  give  an  action  for  an 
injury  resulting  in  death,  where  there  would  have  been  no  cause  of  action 
had  death  not  resulted.     Schultz  v.  Pacific  Railroad^  36  Mo.  13,  over- 
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ruled.    Proctor  v.  H,  ^  St.  J,  R.  R.  Oo,^  S.  C.  Mo.,  Cent.  L.  J.,  March 
80, 1877. 

8.  A  CABKIAOE  WHILB  BEING  DRIVEN  ACROSS  THE  TRACK  OF  A  PAS- 
SENGER RAILWAY  was  struck  by  the  pole  of  a  car  and  injured.  In  an 
action  against  the  ^passenger  railway  company  for  damages :  Held^  that 
the  questions  of  the  alleged  n^ligence  of  the  respective  drivers  of  the 
carriage  and  car  were  questions  of  fact  to  be  submitted  to  the  jury.  (Ti- 
rard,  ^c.  Pass.  R.  W.  Oo.  v.  Mddleton,  S.  C.  Pa.,  W.  N.  0.,  April  5, 1877. 

See  Common  Carrier. 

PARTNERSHIP. 

1.  Note  given  in  firm  name  after  dissolxjtion. —  After  the 
.dissolution  of  a  partnership,  even  if  it  be  conceded  that  the  liquidating 
partner  has  authority  to  give  an  acknowledgment  of  debt  in  the  firm 
name,  yet  he  has  no  authority,  by  implication  of  law,  to  give  a  note  in 
the  firm  name,  which  increases  the  amount  of  the  indebtedness,  or  ex- 
tends the  time  of  liability,  or  in  any  way  amounts  to  a  new  contract. 
Smitli  V.  Sheldon^  S.  C.  Mich.,  Am.  Law  Reg.,  May,  1877. 

2.  After  the  dissolution  of  a  partnership,  if  one  partner 
BUYS  OUT  the  interest  OF  THE  OTHERS,  and  agrees  to  assume  the  debts, 
he  becomes,  as  betweeix  the  parties,  the  principal  debtor,  and  the  retiring 
partners  merely  sureties ;  and  creditors  of  the  firm  having  knowledge  of 
this  equity  are  bound  to  regard  it  in  their  subsequent  dealings  with  the 
parties,     lb. 

8.  Acceptance  of  note  in  firm  name  after  dissolution. — 
Where,  after  the  dissolution  of  a  firm  under  such  circumstances,  a  cred- 
itor accepted  from  the  liquidating  partner,  without  the  knowledge  of  the 
others,  a  note  in  the  firm  name,  with  interest  at  a  speqial  rate,  the  retiring 
partners  were  thereby  discharged  from  the  original  debt.  This  result  was 
not  varied  by  the  fact  that  the  note  was  at  very  short  time,  one  day, 
where  the  agreement  for  a  high  rate  of  interest  showed  an  intention  to 
give  indulgence  beyond  the  time  named,  and  such  indulgence  was,  in  fact, 
given  until  the  principal  debtor  became  insolvent.  These  facts,  while 
legally  immaterial,  have  a  strong  bearing  on  the  equities,  by  showing  that 
the  creditor  bargained  fbr  an  advantage  that  the  sureties  were  not  to 
share,  and  therefore  they  could  not  be  compelled  to  share  the  risk.     lb. 

4.  Where  partner  is  member  of  two  firms  dealing  with  each 
OTHER.  —  A.,  the  partner  of  B.,  having  charge  of  the  firm's  business  at  a 
particular  place,  employed  a  firm  of  which  he  was  a  member  to  conduct  it 
for  a  commission ;  the  accounts  rendered  to  B.  showed  that  this  was  the 
course  of  dealing,  and  no  objection  was  made,  and  the  effect  was  to  re- 
duce the  expense  of  tt:ansacting  the  business :  Held^  that  B.  could  not, 
after  dissolution  and  settlement,  demand  an  account  of  A.'s  share  of  such 
commissions. 

A.  sold  coal  of  his  firm  to  another  firm  of  which  he  was  a  member,  with 
notice  to  his  partner,  and  at  the  full  market  value :  Held^  that  he  was 
not  liable  to  account  for  profits  received  by  him  as  partner  in  the  purchas- 
ing firm,  although  said  firm  took  the  coal  to  fill  contracts  for  delivery  at  a 
larger  price  than  they  paid  for  it.  FreeVs  Appeal^  S.  C.  Pa.,  W.  N.  C, 
March  29, 1877. 
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6.  Pbofits  whebb  business  is  gabbied  on  after  dissolution  of 
FiBM.  —  Rights  of  fobmeb  pabtnebs.  —  If  after  ^the  termination  of 
any  partnership  by  death,  diflaolution,  bankxaptcy,  or  otherwise,  the  busi- 
ness is  continued  by  a  portion  of  the  associates,  with  the  capital  or  appti* 
ances  of  the  firm,  all  profits  deriyed  from  such  continued  business  are  part 
of  the  joint  estate,  and  as  such  are  to  be  accounted  for  to  all  the  partners 
or  to  their  representatiyes.  No  partner  can  make  use  of  that  which  Gon« 
tinues  to  be  partnership  property  for  his  own  use.  All  partners  are  en- 
titled to  share  in  the  profits  and  adyantages  which  result  from  their  use, 
unless,  indeed,  those  general  principles  are  changed  or  modified  by  the 
agreement  of  the  parties ;  if  they  are,  such  agreement  becomes  the  law 
which  applies  to  the  specialties  of  a  case  affected  by  it.  The  plaintiff  was 
a  member  of  a  firm,  and  on  its  dissolution,  he  retired,  and  the  new  firm 
agreeing  to  pay  the  debts  of  the  old  firm,  and  to  pay  the  plaintiff  a  cer^ 
tain  amount,  all  the  assets  of  the  old  firm  coming  to  the  new  firm — the 
assets  afterwards  proyed  almost  yalueless  —  and  from  other  circumstances 
in  this  case,  and  from  the  agreement  made  at  the  time  of  the  dissolution, 
the  retiring  partner  held  not  to  be  entitled  to  recoyer.  Fithian  y.  Jone9y 
S.  C.  Pa.,  Leg.  Int.,  May  25, 1877. 

pleading  and  practice. 

Newly-discovered  evidence. — In  equity  practice,  where  the 
EVIDENCE  has  BEEN  CLOSED,  it  will  not  Ordinarily  be  opened  for  newly- 
discovered  testimony  merely  cumulatiye,  but  this  rule  is  not  imperative ; 
it  will  be  enforced  subject  to  the  discretion  of  the  court.  Where  the 
newly-discoyered  testimony  is  cumulative  in  character,  but  makes  plain 
and  certain  what  was  doubtful  before,  so  that  the  court  can  see  that  it 
may  be  material  to  a  just  decision  of  the  cause  and  there  has  been  no 
laches  in  the  party  offering  it,  it  will  be  admitted.  Mvloch  v.  Muloek^ 
Ct.  Ch.  N.  J.,  Am.  Law  Reg.,  May,  1877. 

PRIVILEGED  COMMUNICATION. 

The  New  York  statute  which  pbohibits  a  physician  from 

DISCLOSING  ANY  INFORMATION  received  by  him  which  is  necessary  to 
enable  him  to  prescribe  for  a  patient  under  his  charge,  must  be  liberally 
construed  as  a  remedial  statute,  and  excludes  the  evidence  of  medical  at- 
tendants, not  only  as  to  information  obtained  from  the  lips  of  the  patient, 
but  as  to  information  acquired  from  the  patient,  from  the  statements  of 
others  who  may  surround  him  at  the  time,  or  from  observation  as  to  his 
appearance  and  symptoms.  The  right  of  objecting  to  such  evidence  is 
not  restricted  to  the  patient  insured,  or  his  personal  representatives,  but 
may  be  availed  of  by  his  assignee.  The  protection  of  the  law  does  not 
cease  upon  the  death  of  the  party.  It  can  only  be  removed  by  the  party 
himself  or  his  legal  representatives.  The  privilege  is  not  abrogated  by 
that  section  of  the  Code,  by  virtue  of  which  a  party  to  an  action  may 
examine  the  adverse  party  as  a  witness,  in  the  same  manner  as  other 
witnesses  may  be  examined.  Hdington  v.  Mut,  Life  Ins*  Oo*j  Ct.  App. 
N.  Y.,  Ins.  L.  J.,  February,  1877. 
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PUBLIC  POLICY. 
See  PABTNEBSHIP9  2. 

BAILBOAD. 

See  Common  Gabbieb;  Nbgligbnoe. 

BATIFICATION. 

Pbincipal  and  agent.  —  Good  faith  of  agent.  —  Bank.  — 
Loan.  —  Negligence.  —  Ratification  by  a  principal  of  his  agent's  acts 
is  only  binding  when  made  on  full  knowledge  of  the  facts  as  they  actually 
exist,  not  merely  as  the  agent  supposes  them  to  exist.  The  good  faith 
of  the  agent  does  not  exonerate  him  from  liability  to  his  principal  if  he 
has  been  in  fact  negligent  or  has  disregarded  orders.  Plaintiff,  a  bank, 
authorized  its  agent  to  make  a  loan  on  a  note  with  any  good  collateral 
security.  The  agent  made  a  loan  on  what  would  have  been  good  se- 
curity had  it  been  free  from  prior  liens,  but  the  existence  of  prior  liens 
was  claimed.  The  plaintiff,  with  knowledge  of  this  claim,  accepted?  the 
note  and  the  collaterals  and  brought  suit  to  enforce  its  demand  against 
the  holder  of  the  collaterals.  In  this  suit  it  was  defeated,  the  priority 
of  the  holder's  lien  being  established.  The  plaintiff  then  brought  suit 
gainst  its  agent  for  negligence  in  making  the  loan  without  good  security. 
Seld^  that  it  had  not  ratified  the  agent's  act,  and  on  proof  of  the  negli- 
gence it  was  entitled  to  recover.  Where  an  agent  to  loan  money  takes 
insufficient  security,  the  principal  is  not  bound  at  his  peril  to  accept  it 
and  discharge  the  agent  or  to  reject  it  and  look  only  to  the  responsibility 
of  the  agent ;  he  may  take  the  security  and  still  hold  the  agent  for  any 
deficiency  which,  after  due  diligence,  he  suffers  on  it.  Owenshoro  Savings 
Bank  V.  Western  Bank^  Ct,  Ap.  Ky.,  Am.  Law  Reg.,  June,  1877. 

VENDOB  AND  VENDEE. 

Sale  by  sample.  —  Wabbanty.  —  Custom  of  tbade.  —  In  the 
absence  of  fraud  or  representation  as  to  quality,  a  sale  by  sample  is  not 
in  itself  a  warranty  of  the  quality  of  the  goods,  but  simply  a  guaranty 
that  the  goods  shall  be  similar  in  kind  and  be  merchantable.  A  broker 
effected  a  sale  for  A.  of  860  cases  of  "  King's  brand"  of  canned  corn  to 
B.,  who  had  first  been  furnished  with  three  of  the  cans  for  trial,  and  found 
them  in  perfect  condition.  No  express  warranty  of  the  com  to  be  de- 
livered was  made,  nor  was  fraud  shown.  Part  of  the  lot  proving  bad,  B. 
refused  to  accept  the  balance.  In  a  suit  by  A.  for  the  purchase  money  of 
the  whole  :  Held^  that  there  was  no  warranty  as  to  the  quality,  and  that 
the  plaintiff  was  therefore  entitled  to  recover.  Boyd  v.  Wilson^  S.  C.  Pa., 
W.  N.  C,  April  19, 1877. 

WILL. 

1.  PoWEB  COUPLED  WITH  INTEREST,  ETC.  —  Where  one  who  took 
lands  under  a  will,  by  the  terms  of  which  she  had  both  a  life  estate  in  the 
lands  and  power  to  convey  the  same  in  fee,  executed  a  deed,  which  on  its 
face  purports  to  convey  in  fee  simple  absolute,  for  a  valuable  considera- 
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tion,  if  the  will  be  referred  to  in  the  deed,  the  deed  shall  be  held  to  be  an 
execution  of  the  power  and  the  whole  estate  shall  pass,  although  no  direct 
reference  to  the  power  is  made  in  the  deed.  And,  although  the  words 
"  executrix  of  the  estate  of  John,  P.  C,"  in  the  deed,  and  the  word  *'  ex- 
ecutrix" following  the  signature  of  the  grantee,  are  niere  descriptio  per- 
soncBy  mere  surplusage,  yet  these  words  are  operative  to  show  that  there 
was  a  will  of  which  she  was  executrix,  and  such  reference  to  the  will, 
although  indirect,  is  sufficient.  Owens  v.  Baker^  S.  C.  Mo.,  Cent.  L.  J., 
April  20, 1877. 

2,  What  constitutes  a  will.  —  The  following  written  instrument 
held  to  be  a  will,  to  wit :  — 

^^  Know  all  men  by  these  presents,  that  I,  James  McCully,  of  Pitts- 
burg, Pa.,  do  hereby  order  and  direct  my  administrators  or  executors,  in 
case  of  my  death,  to  pay  Robert  D.  Clark  the  sum  of  seventy-five  thou- 
sand dollars,  as  a  token  of  my  regard  for  him,  and  to  commemorate  the 
long  friendship  existing  between  us.  Witness  my  hand  and  seal,  this 
17th  day  of  April,  A.  D.  1872. 

"  $75,000.00  James  McCully.    [l.  s.]  " 

Frew  V.  Clarky  S.  C.  Pa.,  W.  N.  C,  April  12,  1877. 

3.  Undue  influence.  —  Fiduciary  relation.  —  Intemperance. 
—  Sensuality.  —  Undue  influence  operating  on  the  mind  of  an  elderly 
woman,  weakened  by  intemperance,  inflamed  by  abnormal  sensual  desire, 
and  subjected  to  the  persuasions  of  one,  the  object  of  the  inflamed  long- 
ings, whose  relations  of  confidence  gave  him  ample  opportunity  of  accom- 
plishing his  private  ends,  is  an  imprisonment  of  the  mind  not  less  cogent 
than  actual  duress,  and  is  sufficient  to  avoid  a  will  made  under  such  in- 
fluence.    Dvshane's  App.^  S.  C.  Pa.,  W.  N.  C,  May  31,  1877. 


NOTES  OF  NEW  BOOKS. 


Messrs.  Kay  &  Bro.  have  the  following  works  nearly  ready :  — 

Morris  on  the  Law  of  Replevin,    Third  edition. 

Bifpham  on  the  Law  of  Notice. 

Williams  on  Executors  and  Administrators.  By  £dwari>  Yaughan  Wiluahs. 
Sixth  American  edition.     By  J*  C.  Perkins,  LL.D.     3  vols. 

Theobald  on  the  Construction  of  Wills.  A  Concise  Treatise  on  the  Construction  of 
Wills.    By  H.  S.  Theobald,  Esq. 

Reed's  Leading  Cases  in  the  Law  of  the  Statute  of  Frauds. 

Messrs.  Cockcroft  &  Co.  have  published  a  new  work  on  Chattel  Mortgages,  by  H. 
M.  Herman,  Esq. 

A  new  American  edition  of  Russell  on  Crimes^  being  the  ninth  American,  from  the 
fourth  London  edition,  with  the  Notes  and  References  contained  in  the  former  editions, 
and  additional  Notes  to  English  and  American  Decisions.  B^  Hon.  Geo.  Sharswood, 
LL.  D.,  is  offered  by  Messrs.  Johnson  &  Co.,  of  Philadelphia. 

Messrs.  Robert  Clarke  &  Co.  have  published  a  new  catalogue  which  they  de- 
scribe as  a  Digest  of  Law  Publications.  It  is  a  marked  advance,  perhaps  to  be  much  pre- 
ferred to  any  catalogue  of  its  class. 
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NOTES   OP   OPINIONS,   DECISIONS,   AND  ORDERS 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Dbcrmber  Term,  1876. 

Monday^  May  7,  1877. 

No.  247.  The  Southern  Express  Company ^  plaintiff  in  error ^  y.  Jno.  F.  Dickson»  In 
error  to  the  Circnit  Court  of  the  United  States  for  the  Southern  District  of  Alabama. 
Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirmino^  the  judgment  of  the  said 
circuit  court,  with  costs  and  interest.  In  this  case  the  agent  of  the  plaintiff  Dickson 
delivered  to  the  express  company,  at  Greensboro,  North  Carolina,  fifty-two  boxes  of 
tobacco,  to  be  shipped  to  Columbia,  South  Carolina.  The  boxes  were  consigned  to 
Trent  at  that  place,  and  the  delivery  to  the  company  for  shipment  was  made  by  Trent, 
one  of  the  said  firm,  who  at  the  time  informed  the  company  that  the  tobacco  was  the 
property  of  the  plaintiff.  A  written  receipt  was  given  by  the  company  in  the  usual 
form.  The  boxes  never  left  Greensboro,  but  were  sold  by  Trent  to  one  Mendenhall, 
without  authority  of  the  owner,  and  by  the  order  of  Trent  were  delivered  to  him  by  the 
company  at  Greensboro.    Held,  that  the  company  was  liable. 

No.  243.  N.  P.  Wilson,  appellant,  v.  Alfred  Hoss,  appellee.  Appeal  from  the  Supreme 
Court  of  the  District  of  Columbia.  Mr.  Justice  Hunt  delivered  the  opinion  of  the 
court,  affirming  the  decree  of  the  said  supreme  court,  with  costs.  The  decree  in  this 
case  was  made  upon  the  bill  and  answer.  The  opinion  is  a  pro  formd  affirmance.  No 
points  of  interest  were  involved. 

No.  688.  The  Town  of  East  Lincoln,  plaintiff  in  error*  v.  Charles  Davenport.  In  error 
to  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Illinois.  Mr.  Justice 
Hunt  delivered  the  opinion  of  the  court,  afiirming  the  judgment  of  the  said  circuit  court, 
with  costs  and  interest.  This  cause  was  decided  upon  the  authority  of  Nugent  v.  Super^ 
visors  (19  Wall.  241),  already  cited,  which  holds  tnat  a  subscriber  to  the  stock  of  a  cor- 
poration is  released  from  his  subscription  by  a  subsequent  alteration  of  the  organization 
and  purposes  of  the  company  only  wnen  the  alteration  is  a  fundamental  one,  and  when 
in  addition  such  alteration  is  not  contemplated  either  by  the  charter  of  the  company  or 
the  general  statutes  of  the  state. 

No.  284.  The  JEtna  Life  Insurance  Company,  plaintiff  in  error,  v.  David  France  Sf 
wife.  In  error  to  Circuit  Court  United  States  for  Eastern  District  of  Pennsylvania. 
Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  said 
circuit  court,  with  costs  and  interest.  Two  points  are  decided  in  this  case  :  (1.)  That  a 
sister  has  an  insurable  interest  in  the  life  of  a  brother.  The  court  say  :  '<  As  held  by 
us  in  the  case  of  the  Connecticut  Mutual  v.  Schaefer,  iust  decided,  any  person  has  a  right 
to  procure  an  insurance  on  his  own  life  and  to  assign  it  to  another,  provided  it  be  not 
done  by  way  of  cover  for  a  wager  policy  ;  and  where  the  relationship  between  the 
parties,  as  in  this  case,  is  such  as  to  constitute  a  good  and  valid  consideration  in  law  for 
any  gift  or  grant,  the  transaction  is  entirely  free  from  such  imputation.' '  (2.)  That  to 
avoid  the  policy  the  answers  in  the  application  must  be  untrue  in  material  respects  and 
unqualifiedly  false. 

No.  212.  ^.  S.  Johnson,  appellant,  v.  C.  W.  Harmon.   Appeal  from  the  Supreme  Court  of 
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the  District  of  Columbia.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirm- 
ing the  decree  of  said  supreme  court  in  this  cause,  with  costs.  Dissenting,  Mr.  Justice 
Clifford.  It  is  decided  in  this  cause  that  a  bill  of  exceptions  cannot  be  taken  on  the 
trial  of  a  feicrned  issue  directed  by  a  court  of  equity. 

No.  256.  The  Relief  Fire  Insurance  Company^  plaintiff  in  error,  y.  Elijah  A.  Skaw. 
In  error  to  Circuit  Court  United  States  for  the  Distrijct  of  Massachusetts.  Mr.  Justice 
Bradley  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  said  circuit  court, 
with  costs  and  interest.  It  is  ruled  in  this  case  that  there  is  nothing  in  the  statutes  of 
Massachusetts  to  prevent  parol  contract  of  insurance. 

No.  260.  J.  B,  Eames  S^  E.  A,  Cooley,  appellants,  y.  Home  Insurance  Company, 
Appeal  from  the  Circuit  Court  United  States  Southern  District  of  Illinois.  Mr.  Jus- 
tice Bradley  delivered  the  opinion  of  the  court,  reversing  the  decree  of  said  circuit  coort, 
with  costs,  and  remanding  the  cause  with  directions  to  enter  a  decree  in  conformity  with 
the  opinion  of  this  court.  This  cause  had  relation  to  a  question  whether  or  not  a  con- 
tract had  been  made  by  certain  letters  and  otherwise,  and  other  questions  chiefly  of 
fact. 

No.  261.  The  Connecticut  Mutual  Life  Insurance  Company,  plaintiff  m  error,  v. 
Adam  Schwenk,  Guardian,  (fc.  In  error  to  the  Circuit  Court  Lfnited  States  for  the 
Eastern  District  of  Pennsylvania.  Mr.  Justice  Strong  delivered  the  opinion  of  the 
court,  affirming. the  judgment  of  said  circuit  court,  with  costs  and  interest.  It  is  decided 
in  this  cause  that  a  misstatement  of  his  age  by  an  applicant  for  insurance  does  not  neces- 
sarily avoid  a  policy,  and  that  the  minute  book  of  a  lodge  of  Odd  Fellows  is  not  com- 
petent evidence  to  show  the  age  of  a  member. 

Nos.  655,  656,  657,  658.  The  Chesapeake  jr  Ohio  Railroad  Company,  plaintiff  in 
error,  v.  The  Comtnonwealth  of  Virginia,  In  error  to  Supreme  Court  of  Appeals  of 
Virginia.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judg- 
ments of  said  supreme  court  in  these  causes,  with  costs  and  interest.  Dissentine,  Hunt 
and  Field,  JJ.  These  causes  involved  a  construction  of  the  statutes  concermng  the 
taxation  of  the  property  of  the  company.  The  question  was  as  to  the  extent  of  the 
exemptions. 

'Nos.  225,  226.  Benj,  Stack,  appellant,  v.  Levjis  M,  Starr;  No.  227.  Benj,  Stack, 
appellant,  v.  Chas,  P,  Bacon  et  al.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon.  Mr.  Justice  Field  delivered  the  opinion  of  the 
court,  affirming  the  decrees  of  said  circuit  court  in  these  causes,  with  costs.  The  court 
in  these  causes  considers  the  question  when  a  former  judgment  bars  a  subsequent  suit, 
and  other  points  not  of  general  interest. 

No.  289.  Wm.  D.  Stewart,  Adminvttrator,  Sfc,  et  al.,  appellants,  v.  Ezekiel  Salomon  et  aL 
Appeal  from  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Geoivia. 
Mr.  Justice  Field  delivered  the  opinion  of  the  court,  reversing  decree  of  said  circuit 
court,  with  costs,  and  remanding  the  cause  for  further  proceedings  in  conformity  with  the 
opinion  of  this  court.  The  point  of  contention  in  this  case  was  whether  a  note  was 
originally  solvable  in  Confederate  currency  or  in  the  legal  currency  of  the  United  States. 
The  circuit  court  held  that  it  was  solvable  in  legal  currency,  and  was  so  intended  by  the 
parties.  The  evidence  showed  that  the  transaction,  for  which  the  note  was  in  part 
^ven,  was  in  Confederate  currency.  At  the  time  it  was  made  the  treasury  notes  of  the 
Confederate  government  constituted  the  principal  currency  of  Georgia,  where  the  trans- 
action took  place.  It  was  to  them  that  reference  was  always  made  when  dollars  were 
mentioned,  unless  coin  was  specified.  This  condition  of  things  appearing,  the  pre- 
sumption, it  is  decided,  is  that  the  parties  had  those  notes  in  contemplation,  and  the 
decree  is,  therefore,  reversed. 

No.  217.  A,  «7.  Davis,  appellant,  y.  Harvey  Alvord,  Appeal  from  Supreme  Court 
Territory  of  Montana.  Mr.  Justice  Field  delivered  the  opinion  of  the  court,  reversing 
the  decree  of  said  supreme  court,  with  costs,  and  remanding  the  cause  with  direcUons  to 
enter  a  decree  in  conformity  with  the  opinion  of  this  court.  The  points  decided  in  this 
case  are  as  follows :  — 

1.  A  suit  to  recover  judgment  for  labor  performed  by  the  plaintiff  upon  a  quartz  mill 
and  mine  in  Montana  Territory,  and  to  enforce  a  mechanic's  and  laborer's  lien  upon 
the  defendant's  interest  in  the  premises  for  the  payment  of  the  judgment,  is  a  suit  in 
equitf ,  requiring  specific  directions  for  the  sale  of  the  property,  such  as  are  usually 
given  upon  the  foreclosure  of  mortgages  and  sale  of  mortgaged  premises.  The  fact,  that 
according  to  the  modes  of  procedure  adopted  in  the  territory,  a  personal  judgment  for 
the  amount  found  due  is  usually  rendered  in  such  cases,  with  directions  that,  if  the  same 
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be  not  satiBfied  out  of  other  property  of  the  debtor,  the  property,  upon  which  the  lien 
is  adjudzed  to  exist,  shall  be  sold,  and  the  proceeds  applied  to  its  payment,  does  not 
change  tne  character  of  the  suit  from  one  01  equitable  cognizance,  and  convert  it  into 
an  action  at  law. 

2.  Mechanics  and  laborers  asserting  a  lien  upon  real  property  for  their  work,  and 
claiming  priority  over  mortga^s  and  others,  who  have  acquired  interests  in  the  property, 
must  furnish  strict  proof  of  iQl  that  is  essential  to  the  creation  of  the  Uen  ;  and  that  re- 
quires them  to  prove  when  the  work  was  commenced,  the  character  of  the  work,  and 
when  it  was  completed. 

8.  Work  was  done  by  the  plaintiff  under  a  contract  with  the  defendant,  made  August 
Ist,  1869,  on  two  distinct  parcels  of  property  situated  in  Montana  Territory  —  one  a 
quartz  mill  and  the  other  a  quartz  mine,  separated  a  considerable  distance  from  each 
other.  The  work  on  the  mill  was  completed  in  the  fall  of  1869  or  in  the  summer  of  1870. 
Nothing  was  done  afterwards  except  to  make  occasional  repairs  as  they  were  needed. 
The  work  on  the  mine  was  done  in  1870,  but  it  was  not  shown  when  the  work  was  com- 
menced. In  June,  1871,  upon  an  accounting  between  the  plaintiff  and  the  defendant, 
there  was  found  due  to  the  plaintiff  a  large  sum,  which  the  parties  agreed  should  be  a 
lien  upon  the  mill  and  mine  in  equal  proportions.  Notices  claunine  a  hen  upon  each  for 
the  amount  as  thus  apportioned  were  accordingly  filed  in  the  recorder's  office  :  Held,  Ist. 
That  a  lien  did  not  arise  irom  this  contract  of  apportionment,  or  from  the  special  contract 
under  which  the  work  was  done,  but  from  the  work  itself  which  was  performed  upon  the 
property;  2d.  That  the  work  being  done  on  different  parcels  of  property,  the  lien  claimed 
on  one  was  to  be  considered  separately  from  the  lien  claimed  on  the  other  ;  Sd.  That 
the  notice,  so  far  as  the  mill  was  concerned,  was  filed  too  late,  the  statute  requiring  the 
notice  to  be  filed  within  sixty  days  after  the  completion  of  the  work ;  and  that  the  occar 
sional  repairs  subsequently  made  could  not  be  added  to  the  work  done  months  before,  so 
as  to  render  the  whole  work  one  continued  performance  for  which  a  single  lien  could  be 
claimed  within  sixty  days  after  the  last  repairs  ;  4th.  That  it  not  appearing  when  the 
work  upon  the  mine  was  commenced  in  1870,  it  will  not  be  presumed  that  it  was  com- 
menced before  the  mortgage  of  the  defendant  was  executed  and  recorded  in  September 
of  that  year,  so  as  to  give  to  the  lien  for  the  work  priority  over  the  mortgage. 

No.  682.  W.  W.  Boyd,  Jr.,  et  al.y  plairUijfi  in  error,  v.  The  Stale  ofAlal^ana.  In  error 
to  the  Supreme  Court  State  of  Alabama.  Mr.  Justice  Field  delivered  the  opinion  of 
court,  affirming  the  judgment  of  said  supreme  court,  with  costs.  This  case  was  as  follows: 
The  defendant  having  been  indicted  under  a  statute  of  Alabama  for  setting  up  and  carry- 
ing on  a  lottery  without  legislative  authority,  claimed  in  defence  a  right  to  set  up  and 
carry  on  the  lottery  in  question  under  a  subsequent  statute  passed  on  the  10th  of  October, 
1868 ;  this  latter  statute  was  repealed  in  March,  1871.  It  was  admitted  on  the  trial  that 
the  acts  charged  against  the  defendant  were  done  under  that  statute,  and  would  be  legal 
if  the  statute  were  constitutional  and  had  not  been  repealed.  That  statute  required  the 
defendant  and  certain  other  parties  associated  with  him,  before  exercising  the  right 
claimed,  to  deposit  in  the  treasury  of  the  state,  to  the  credit  of  the  school  fund,  and  lor 
educational  purposes,  two  thousand  dollars,  and  annually  thereafter  the  same  sum  for 
twenty  years,  or  so  long  as  they  might  do  business  under  the  act,  and  that  sum  had  been 
deposited.  Under  a  previous  indictment  against  the  same  defendant  for  a  similar  offence, 
the  supreme  court  of  the  state  had  held  that  the  statute  in  question  constituted  a  contract, 
and  that  the  repealing  act  was  for  that  reason  void.  In  that  case  the  only  matter  before 
the  court  was  the  meaning  of  the  statute ;  its  constitutionality  was  not  called  in  question. 
On  the  trial  of  the  case  at  bar  the  defendant  relied  upon  that  decision  of  the  court,  but 
he  was,  neverthelete,  convicted  and  sentenced.  On  appeal  to  the  supreme  court  of  the 
state  the  judgment  was  affirmed,  the  court  deciding  that  the  statute  of  October  10th, 
1868,  was  unconstitutional :  Held,  that  the  previous  adjudication  of  the  court  upon  the 
meaning  of  the  statute,  — that  it  constituted  a  contract  between  the  defendant  and  the 
state,  —  did  not  estop  the  state  from  denying  its  constitutionality  in  the  present  case, 
nor  conclude  the  court  upon  that  question,  although  the  point  might  have  becm  raised  and 
determined  in  the  first  instance. 

No.  1042.  Charles  Forbes,  appellant,  v.  Thomas  Gracey  et  aL  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nevada.  Mr.  Justice  Miller  delivered  the 
opinion  of  the  court,  affirming  the  decree  of  said  circuit  court,  with  costs.  Mr.  Justice 
Field  took  no  part  in  the  decision  of  Uiis  cause.  This  was  a  suit  brought  by  appellant  to 
enjoin  the  collector  of  taxes  for  Story  County,  Nevada,  from  collecting  a  tax  imposed  by 
the  law  of  that  state  upon  the  property  of  the  Consolidated  Virginia  Mining  Company, 
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the  appellant  being  a  stockholder  in  the  company  and  an  alien  subject  of  the  Queen  of 
Great  JBritain.  The  tax  was  by  the  state  statute  imposed  upon  the.  proceeds  of  the  mine 
worked  by  the  corporation,  and  was  resisted  on  the  ground  that  title  to  the  land  from 
which  the  mineral  was  taken  was  in  the  United  States,  and  is  not  for  that  reason  liable 
to  state  taxation.     The  court  below  dismissed  the  bill  and  the  decree  is  here  affirmed. 

No.  82.  The  United  States ,  plaintiff' in  error,  v.  Antonio  Joseph ;  No.  33.  The  United 
States,  plaintiff  in  error  y.  Juan  Santistevan,  In  error  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico.  Mr.  Justice  Miller  deliyered  the  opinion  of  the  court,  affirming 
the  decrees  of  said  supreme  court  in  these  causes.  The  opinion  in  these  causes  defines 
the  rights  of  the  Pueblo  Indians  in  New  Mexico. 

No.  250.  J,  C,  Davis  et  al. ,  plaintiffs  in  error,  v.  State  of  Indiana,  ex  rel.  The  Board 
of  Commissioners  of  Bartholomew  County,  in  error  to  Supreme  Court  State  of  Indiansw 
Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  said  su- 
preme court,  with  costs.  This  cause  inyoWed  only  a  construction  of  the  statutes  of  In- 
diana affecting  her  public  schools,  the  court  coinciding  with  the  views  of  the  state  couit 
in  every  particular. 

No.  249.  J.  B,  Lippincolt  Sf  Co.,  appellants,  v.  N.  C.  Mitchell,  by  her  next  friend  Price 
WUliams,  Appeal  from  Circuit  Court  of  United  States  for  Southern  District  of  Alabama. 
Mr.  Justice  Swayne,  delivered  the  opinion  of  the  court,  affirming  the  decree  of  said  cir- 
cuit court,  with  costs.  Dissenting,  Mr.  Justice  Strong.  This  case  was  as  follows  :  The 
premises  in  question  were  conveyed  to  the  appellee,  Nannie  C.  Mitchell,  by  deed  duly 
executed,  bearing^ date  on  the  19th  day  of  March,  1868.  On  the  17th  of  February,  1869, 
the  said  Nannie  C.  Mitchell,  and  J.  Cf.  Mitchell  her  husband,  mortgaged  the  premises  to 
the  appellants,  J.  B.  Lippincott  &  Company,  to  secure  the  payment  of  certain  liabilities 
therein  described.  The  instrument  contained  a  power  of  sale.  The  mortgagees  adver- 
tised the  property  to  be  sold  pursuant  to  the  power.  She  thereupon  filed  this  bill  to  en- 
join the  sale,  upon  the  ground  that  under  the  law  of  Alabama  she  was  incompetent  thus 
to  incumber  the  property,  and  that  the  mortgage  was,  therefore,  void.  The  circuit  court 
decreed  a  perpetual  injunction  and  the  decree  is  here  aflirmed. 

No.  16,  original.  N,  W,  Casey,  Receiver,  ffc,  plaintiff,  v.  Count  Goffredo  GaUL  Action 
for  debt.  Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  giving  judgment  for 
plaintiff,  with  costs.     This  cause  involved  no  question  of  general  interest. 

No.  208.  Ann  Davis  et  al.,  plaintiffs  in  error,  v.  Ann  Crouch  et  al.  In  error  to  Supreme 
Court  of  Appeals  State  of  Virginia.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of 
the  court,  dismissing  the  writ  of  error  in  this  cause  for  the  want  of  jurisdiction.  The  de- 
cision in  this  case  is  an  affirmance  of  the  rule  often  announced,  that  a  decree  of  reversal 
of  a  state  court  is  not  a  final  decree  reviewable  in  this  court. 

No.  246.  D.  F.  Gunn,  Guardian,  Sfc,  appellant,  v.  /.  C.  Plant  et  al.  Appeal  from  Circuit 
Court  of  United  States  Southern  District  of  Georgia.  Mr.  Chief  Justice  Waite  delivered 
the  opinion  of  the  court,  reversing  the  decree  ot  the  said  circuit  court,  with  costs,  remand- 
ing tne  cause  with  instructions  to  proceed  in  conformity  with  the  opinion  of  this  court, 
and  as  law  and  justice  may  require.  The  question  presented  in  this  case  was  determina- 
tion whether  a  judgment  otherwise  duly  entered  is  void,  if  the  verdict  on  which  it  is  predi- 
cated has  not  been  recorded  in  the  minutes.  *'  It  is  very  clear,''  say  the  court,  '*  that  a 
decision  of  a  court  is  not  technically  a  judgment  until  in  some  form  it  has  been  entered  of 
record.  If  entered  in  the  course  of  judicial  proceedings,  of  which  the  court  has  jurisdic- 
tion, it  is  binding  until  reversed  or  set  aside,  no  matter  how  irregular  it  may  be  as  to  mat- 
ters of  form.  Cooper  v.  Reynolds,  10  Wall.  316.  In  this  case  a  judgment  was  entered 
in  due  form.  As  a  judgment  it  was  complete.  There  had  been  a  verdict,  and  that  appeared 
among  the  files  in  the  cause.  It  was  within  the  power  of  the  court,  therefore,  to  enter 
the  judgment.  The  only  defect  in  the  proceedings  is  an  omission  to  properly  record  the 
verdict.  That  seems  to  us  an  irregularity  only.  The  court  had  jurisdiction  of  the  cause 
and  of  the  parties,  and  in  due  course  of  proceeding  had  the  power  to  enter  the  judgment 
and  did  so."     The  judgment  is,  therefore,  held  to  be  valid. 

No.  216.  Luther  H.  Pike  et  al.,  appellants,  v.  John  Wassell,  appellee,  from  the  Circuit 
Court  of  the  United  States  for  the  £a8tern  District  of  Arkansas.  Mr.  Justice  Waite  de- 
livered the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs, 
remanding  the  cause  with  instructions  to  proceed  in  conformity  with  the  opinion  of  this 
court,  and  as  law  and  justice  may  require.  It  is  decided  in  this  case  that  where  seizure 
is  maide  by  the  United  States  under  the  confiscation  acts  after  the  levy  of  an  attachment, 
the  attachment  lien  is  not  divested,  but  remains  and  may  be  enforced. 
.   No.  718.  The  Pittsburg  Locomotive  and  Car  Works,  plaintiffs  in  error,  y.  The  State  No' 
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tional  Bank  of  Keokuk.  la  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Iowa.  Mr.  Chief  Justice  Waite  delivered  the  opiuioti  of  the  court,  dismissing  the 
writ  of  error  in  this  cause  for  the  want  of  jurisdiction.  The  only  matter  in  dispute  be- 
tween the  parties  was  a  judgment  of  $1,508  recovered  against  the  plaintiff  in  error  and 
the  surety  upon  the  delivery  oond.  The  plaintiff  had  the  possession  of  the  property,  and 
both  that  and  the  ownership  had  been  adjudged  in  its  favor,  except  to  the  extent  of  the 
lien  which  the  defendants  had  to  secure  the  payment  of  the  judgment.  Of  this  the  de- 
fendants did  not  complain,  so  that  the  only  question' was  whether  the  judgment  for  the 
money  was  properly  rendered  against  the  plaintiff.  The  case  was  not  one  where  the 
value  of  the  property  in  controversy  showed  the  value  of  the  matter  in  dispute,  as  was 
that  of  Bennett  v.  Butterwortk,  8  How.  128. 

Adjourned  to  the  time  and  place  appointed  by  law. 
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ODIGALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal^  Albany,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record^  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register j  Philadelphia,  Pa.,  D.  B.  Canfibld  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Setmour  D.  Thompson. 

Chicago  L.  N.  —  Chicago  Legal  News^  Chicago,  111.,  Chicago  Legal  News  Co. 

Ins.  L.  J.  —  Insurance  iaw  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J. — Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Int.  — Stegal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  Jur.  —  Monthly  Jurist^  Bloomington,  III.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register j  New  York,  Campbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter y  San  Francisco,  Cal.,  J.  P.  Bogardxjs. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Joumcd,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R. —  Washifigton  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphia,  Kay  &  Bro. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ATTORNEY. 

See  Contempt  ;  Contract  1. 

BANKRUPTCY. 

1.  Mortgage.  —  Preference.  —  To  sustain  a  mortgage,  otherwise 
invalid  as  a  preference,  upon  the  ground  of  a  promise  to  give  security, 
made  at  the  time  of  the  loan,  the  prior  promise  must  contemplate  the  giv- 
ing of  a  specific  and  definite  security  —  such  an  agreement  as  could  be 
enforced  by  a  bill  for  specific  performance.  In  re  Jackson  Iron  Manufact- 
uring Co'.y  D.  C.  U.  S.  E.  D.  Mich.,  15  N.  B.  R.  No.  10. 

2.  Discharge  cannot  be  impeached  collaterally.  —  A  dis- 
charge duly  granted  under  the  bankrupt  act  cannot  be  impeached  in  a 
collateral  action  on  the  ground  that  it  was  obtained  by  fraud.  Smith  y. 
Ramsey^  S.  C,  C.  Ohio,  lb. 

3.  Practice.  —  Where  a  husband,  being  insolvent,  ttah  pub- 

CHASSD  furniture  AND  ARTICLES  OF  LUXURY  AND  GIVEN  THEM  TO 
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HIS  WIFE,  such  gift  does  not  ipso  facto  constitute  an  adrerse  interest  in 
the  wife ;  bat  the  bankrupt  court,  upon  a  petition  of  the  assignee  for 
possession  of  such  property,  may  require  the  bankrupt  to  answer  the  peti- 
tion, and  if  it  shall  then  appear  that  the  wife  really  has  any  adTerse  in- 
terest, she  will  be  permitted  to  have  her  right  ascertained  in  an  indepen- 
dent proceeding.  In  re  Pierce  ^  Whaling^  C.  C.  U.  S.  E.  D.  Wise., 
lb. 

4.  The  assignee  acquires  no  titlb  to  property  exempt  as  a 
HOMESTEAD  by  the  law  of  the  state,  although  the  bankrupt  owned  no 
other  property  not  exempt  by  the  bankrupt  law,  and  the  homestead  was 
not  ascertained  and  set  apart  until  after  the  conveyance  to  the  assignee 
was  executed.    In  re  Baaa^  C.  C.  U.  S.  So.  D.  6a.,  lb. 

5.  Ibid.  —  A  prior  agreement  by  the  bankrupt  with  a  cred- 
itor TO  WAIVE  HIS  right  to  such  exemption  confers  no  power  on  the 
bankrupt  court  over  such  property.  The  creditor  claiming  under  such 
agreement  must  proceed  in  the  state  courts,     lb. 

6.  Disclosure  by  bankrupt.  —  On  an  application  to  review  the  de- 
cision of  the  district  court  upon  the  question  whether  the  bankrupt  has 
made  a  full  disclosure  in  obedience  to  an  order  requiring  it,  the  petitioner 
must  satisfy  the  court  that  the  relation  given  by  the  bankrupt  is  such  that 
a  reasonable  man  would  not  be  able  to  credit  it,  but  would  be  satisfied  of 
its  substantial  untruth.     In  re  Mooney^  C.  C.  U.  S.  So.  D.  N.  Y.,   lb. 

7.  Check.  —  Failure  to  present  before  bankruptcy.  —  Where 
one  who  has  purchased  a  check  of  one  bank  upon  another  fails  to  present 
it  for  payment  until  the  drawer  has  been  adjudged  a  bankrupt,  he  is  not 
entitled  to  priority  of  payment  from  the  fund  in  the  hands  of  the  assignee, 
although  there  were  sufficient  funds  in  the  hands  of  the  drawee  at  the  time 
of  presentment  to  pay  the  check.  Such  check  creates  no  appropriation  of 
or  lien  upon  the  fund  in  the  bank,  nor  does  it  give  a  right  of  action  against 
the  drawee.     In  re  Smithy  D.  C.  U.  S.  So.  D.  Ohio.,  lb. 

8.  A  CLAIM  FOUNDED  UPON  A  JUDGMENT  RECOVERED  AFTER  COM- 
MENCEMENT OF  PROCEEDINGS  in  bankruptcy,  without  leave  of  the  bank- 
rupt court,  cannot  be  proved.     In  re  Mat/bin^  D.  C.  U.  S.  N.  D.  Miss.,  lb. 

9.  The  liability  of  a  guardian  to  his  ward  is  not  affected  by 
his  discharge  in  bankruptcy.     M. 

10.  Proof  of  claims  may  be  filed  after  an  order  discharg- 
ing THE  assignee  has  been  set  aside,  and  the  assignee  ordered  to  pro- 
ceed,    lb. 

11.  Limitations.  —  The  filing  of  the  petition  arrests  the  running 
of  the  statute  of  limitations.     lb. 

12.  Practice,  etc.  —  So  long  as  there  is  fund  to  distributb, 
all  those  who  had  valid,  subsisting  claims  existing  at  the  time  of  the  com- 
mencement of  the  proceedings,  upon  making  proof,  will  be  permitted  to 
participate  in  it.     lb. 

13.  Where  a  payment  made  by  a  bankrupt  debtor  has  been 
RECOVERED  BY  HIS  ASSIGNEE  in  bankruptcy,  the  acceptance  of  such  pay- 
ment with  knowledge  of  the  debtor's  insolvency  is  no  defence  to  an  action 
by  the  creditor  against  the  surety  for  the  amount  thereof,  where  the  cred- 
itor has  acted  in  good  faith  towards  the  surety  and  has  been  reasonably 
diligent  to  save  him  from  loss.    The  surety  is  liable  for  the  amount  of  such 
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payment,  althotigh  he  has  in  the  mean  time  paid  the  balance  of  the  in- 
debtedness and  taken  up  the  evidence  thereof.  Watson  y.  Poagucy  S.  C. 
Iowa,  lb. 

14.  Peefbeencb.— Substitution  of  one  class  of  secueitt  foe 
A  LESS  DESIRABLE  ONE,  ETC.  —  Where  an  insolyent,  with  Iniowledge  of 
his  condition  and  with  intent  to  giye  his  bank  a  preference,  substitutes 
small  notes,  payable  immediately,  for  older  and  larger  ones  held  by  the 
bank,  some  of  which  have  already  matured,  such  substitution,  as  a  condi- 
tion for  a  further  loan,  haying  been  demanded  by  the  president  of  the  bank 
with  knowledge  of  the  insolvent's  condition,  and  thereby  the  bank  is  ena- 
bled more  easily  to  and  does  obtain  judgment  upon  said  notes,  and  seize 
and  sell  the  insolvent's  property  upon  exeputions  issued  thereon,  such 
seizure  and  sale  will  be  declared  void,  and  the  amount  realized  at  the  sale 
will  be  ordered  paid  to  the  assignee  of  such  insolvent.  Loudon  v.  First 
National  Bank  of  Wilmington^  D.  C.  U.  S.  E.  D.  N.  C,  lb. 

15.  Ibid.  —  Knowledge  of  insolvency.  —  Where  a  bank  demands 
of  a  depositor,  who  has  theretofore  always  been  prompt  in  his  payments, 
and  who  has  a  note  overdue  and  others  about  to  mature,  which  he  hsis 
made  no  arrangements  to  meet,  that  he  shall,  as  a  condition  of  a  further 
loan  which  he  requires  to  meet  a  borrowed  note,  substitute  smaller  notes, 
payable  immediately,  for  those  then  held  by  the  bank,  and  also  for  such 
further  loan,  in  order  to  enable  it  more  easily  to  obtain  judgment  thereon. 
Held^  that  the  demand  was  made  with  knowledge  of  the  applicant's  insol- 
vency,    lb, 

16.  FmuciAEY  CAPACITY.  —  A  debt  dub  by  a  factoe  for  the  value 
of  goods  consigned  to  him,  to  be  sold  on  commission  and  remittance  made 
in  thirty  days,  is  not  such  a  debt  contracted  in  a  fiduciary  capacity  as  will 
be  excepted  from  the  operation  of  a  discharge.  Owsley  v.  Cohin^  C.  C.  U. 
S.  S.  C,  16  N.  B.  R.  No.  11. 

17.   TeEMINATION  WITHOUT  DISCHAEGE.  —  SECTION  5106  CONTINUED. 

—  Where  assets  have  come  into  the  hands  of  the  assignee,  and  he  has  not 
rendered  his  final  account  within  three  years  from  the  adjudication,  and 
the  bankrupt  has  not  been  discharged  or  refused  a  discharge,  the  proceed- 
ings are  not  terminated  without  a  discharge,  within  the  meaning  of  section 
5106  of  the  Revised  Statutes,  so  as  to  revive  the  right  of  action  by  a  cred- 
itor who  has  proved  his  claim.     Wood  v.  Mazen^  S.  C.  N.  Y.,  lb. 

18.  The  bankeupt  law  does  not  inteefeee  with  the  debtoe's 
POWEE  TO  SELL  HIS  EXEMPT  PEOPEETY.  —  The  Bankrupt  Act  of  1867, 
while  adopting  the  exemption  laws  of  the  states  as  to  the  measure  and 
amount  thereof,  does  not  embrace  local  restrictions  upon  the  debtor's  estate 
in  and  dominion  over  exempted  property.  Farmer  v.  Taylor^  S.  C.  Ga., 
lb. 

BILLS  AND  NOTES. 

1.  Note  indoesed  by  foue  peesons.  —  Liability  of  indoesbes. 

—  A  promissory  note  was  indorsed,  "  For  the  amount  of  the  within  note 
received,  I  hereby  guarantee  its  prompt  payment,"  &c.,  which  guaranty 
was  signed  by  the  pavee  and  three  others.  In  a  suit  by  a  holder  for  value 
against  the  last  of  tne  guarantors :  Held^  that  the  guaranty  necessarily 
applied  to  the  holder  for  value,  and  that  the  omission  in  it  to  indicate  to 
whom  it  was  made  was  supplied  by  the  advancement  of  money  upon  it. 
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Held  further^  that  the  contract  of  each  subscriber  was  su£5cieiit  to  make 
him  seyerally  liable,  and  that  therefore  the  suit  was  properly  brought. 
Douglass  y.  Second  National  Bank^  S.  C.  Pa.,  W.  N.  C,  July  6,  1877. 

2.  When  one  draws  a  note  Payable  to  himself,  there  is  no 
contract  until  he  indorses  it  to  some  one,  and  his  indorsement  then  becomes 
a  direct,  not  a  contingent,  liability.  He  is  maker  in  fact,  and  is  not  en- 
titled as  indorser  to  notice  of  dishonor.  Aughinbaugh  v.  Roberts^  S.  C. 
Pa.,  W.  N.  C,  July  12,  1877. 

See  Bankruptcy,  14, 15 ;  Certificate  of  Deposit  ;   Check. 

broker. 

Commissions.  —  Promise  after  completion  of  transaction.  —  A 
broker  employed  by  A.  to  negotiate  an  exchange  of  properties  between 
him  and  B.  cannot  recover  commissions  of  B.,  although  after  the  ex- 
change was  effected  he  expressly  promised  to  pay.  Lynch  v.  Fallon^  S. 
C.  R.  I.,  Am.  Law  Reg.,  June,  1877. 

building  association. 

• 

1.  Married  woman.  —  Mortgage.  —  A  married  woman  cannot  be- 
come a  member  of  a  building  association,  nor  bind  herself  to  them  by  bond 
and  mortgage  for  the  repayment  of  a  loan,  together  with  premiums,  fines, 
and  dues.  If  she  attempts  so  to  do,  all  that  the  building  association  can 
recover  on  the  mortgage  is  the  actual  amount  of  money  advanced  to  and 
used  by  her  in  the  improvement  of  her  separate  estate,  with  legal  interest. 
W.  and  wife  gave  a  bond  and  mortgage  to  a  building  association,  by 
which,  in  consideration  of  a  sum  of  money  loaned  for  the  improvement  of 
the  wife's  separate  estate,  they  bound  themselves  to  pay  a  larger  sum,  the 
wife  assigning  to  the  association  as  collateral  security  certain  shares  of 
their  stock  held  by  her,  and  agreeing  to  pay  the  dues  thereon,  or  in  default 
thereof  certain  fines  to  the  association.  On  a  %ci.fa.  upon  the  mortgage : 
Held  (reversing  the  court  below),  that  the  wife  was  bound  only  to  the 
extent  of  the  actual  money  received  by  her,  together  with  legal  interest. 
Wolba^h  V.  Lehigh  Building  Assn.^  S.  U.  Pa.,  W.  N.  C,  July  6,  1877. 

2.  Ibid.  —  Usury.  —  The  Act  of  12  April,  1859  providing  that  the 
premium  and  fines  accruing  to  a  building  association  should  not  be  deemed 
usurious,  does  not  apply  to  a  loan  by  such  association  to  a  married 
woman.     lb. 

certificate  of  deposit. 

Limitations.  —  Nature  of  certificate  of  deposit.  —  Certificates 
of  deposit,  payable  at  their  return  to  the  bank,  properly  indorsed,  are  in 
legal  effect  promissory  notes  payable  on  demand,  and  the  statute  of  limi- 
tations begins  to  run  against  them  from  their  date,  and  no  one  can  be  held 
a  bond  fide  purchaser  of  them  who  does  not  take  them  within  a  short 
time  after  their  issue.  It  seems  that  two  years  and  four  months  is  too 
long.  Certificates  of  deposit  are  not  within  Comp.  Laws,  §  7151,  exempt- 
ing bank  bills,  notes,  and  other  evidence  of  debt  from  the  operation  of  the 
statute  of  limitations.  Tripp  v.  Ourtemir%^  S.  C.  Mich.,  Chicago  L.  N., 
June  80,  1877. 

check. 

See  Bankruptcy,  7. 
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CONTEMPT. 

Fob  skeebing,  insulting,  and  disbespegtful  language  used 
BY  AN  ATTOBNEY  to  a  judge  before  whom  a  matter  is  pending,  concern- 
ing such  matter  and  the  judge's  ruling  thereon,  the  attorney  may  be  pun- 
ished by  a  fine,  as  for  a  contempt.  Such  language  as  the  following,  com- 
ing from  an  attorney  to  a  judge  in  a  matter  still  pending  before  him : 
*'  The  ruling  you  have  made  is  directly  contrary  to  every  principle  of  law^ 
ar^  everybody  knows  tY,  I  believe ; "  and  that  it  is  ^^  my  desire  that  no 
9uch  decision  shall  stand  unreversed  in  any  court  I  practise  in,"  is  insult- 
ing and  disrespectful.  It  is  immaterial  whether  this  language  is  used  in  an 
oial  address  in  the  hearing  of  others,  or  in  a  written  communication  to  the 
judge.  An  attorney,  as  an  officer  of  the  court,  is  under  special  obligations 
to  be  considerate  and  respectful  in  his  conduct  and  communications  to  the 
court  or  judge.     In  re  'Prior^  S.  C.  Kans.,  Am.  Law  Reg.,  June,  1877. 

CONTRACT. 

m 

1.  Agreement  between  attobneys.  —  How  eab  binding  upon 
CLIENTS.  —  While  suit  for  divorce  was  pending,  an  agreement  was  signed 
by  counsel,  but  not  by  either  of  the  parties,  providing  that  the  husband 
might  "  retain  all  ...  .  real  estate,  ....  however  received :  "  and 
then,  no  defence  being  interposed,  a  decree  of  divorce  not  referring  to  the 
agreement  passed  by  default  for  the  wife.  Held^  that  it  would  not  be 
presumed  the  attorneys  had  authority  to  make  this  agreement,  and  that  it 
did  not  bind  the  wife  ;  and  further,  that  she  was  not  estopped  from  assert- 
ing title  to  property  previously  conveyed  by  her  directly  to  her  husband 
by  a  deed  wnich,  for  that  reason,  was  void.  Brooks  v.  KeamSj  S.  C.  111., 
Chicago  L.  N.,  July  7, 1877. 

2.   HiBING  HOBSB  ON   SUNDAY.  —  InJUBY  TO  VEHICLB.  —  A   statute 

being  in  force  and  providing  that  "  every  person  who  shall  do  or  exercise 
any  labor  or  business,  or  work  of  his  ordinary  calling,  on  the  first  day  of 
the  week,  or  suffer  the  same  to  be  done  by  his  children,  servant,  or  ap- 
prentices, works  of  necessity  and  charity  only  excepted,  shall  be  fined  not 

exceeding : "   S.,  a  livery-stable  keeper,  let,  in  his  ordinary  business, 

a  horse  and  carriage  to  be  driven  for  pleasure  to  a  particular  place.  The 
hirer  drove  them  to  a  different  place,  and  returned  them  damaged, 
whereupon  S.  brought  trover  against  the  hirer,  ffeld^  that  the  action 
would  not  lie.    Mattison  J.,  S.  C.  R.  111.,  Chicago  L.  N.,  May  19,  1877. 

See  Bbokeb  ;  Insanity. 

« 

CRIMINAL  LAW. 
1.   MUBDEB.  —  ChABGE  OP   COUBT.  —  MiSAPPBEHENSION  OP    JUBY, 

ETC.  —  One,  who  in  consequence  of  a  mistaken  though  reasonable  appre- 
hension of  bodily  harm,  caused  by  the  threatening  manner  of  another, 
shoots  him  with  a  pistol,  should  not  be  convicted  of  murder  in  the  first  de- 
gree, although  he  nred  with  an  intent  to  kill,  and  although  the  danger  he 
apprehended  was  not  great  enough  to  warrant  his  taking  the  life  of  his 
assailant.  Where,  on  a  homicide  trial,  the  idea  intended  to  be  conveyed 
by  the  charge  of  the  court  below  is  correct,  but  owing  to  the  manner  in 
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which  it  was  expressed  in  the  hurry  of  the  trial,  the  jury  may  have  been 
misled  as  to  the  law,  the  judgment  will  be  reversed.  In  answering  points 
upon  which  the  court  has  been  requested  to  charge,  the  judge  is  not 
obliged  to  simply  affirm  or  negative  them,  but  it  is  proper  to  give  such 
explanations  or  qualifications  as  will  enable  the  jury  to  understand  them. 
Pistorioua  v.  Commonwealth^  S.  C.  Pa.,  W.  N.  C.,  June  21,  1877. 

2.  Competency  of  juror.  —  Fixed  opinion  from  beadino.  —  A 
juror  testified  on  his  voir  dire  that  he  had  a  fixed  opinion  from  what  he 
had  read,  but  that  it  was  not  such  an  opinion  as  would  influence  him  in 
any  degree  as  a  juror  to  give  undue  weight  to  evidence  against  the  pris- 
oner, and  that  he  felt  certain  he  could  divest  his  mind  of  all  prejudice  and 
be  controlled  only  by  the  evidence :  JBeld^  that  he  was  competent,  inas- 
much as  he  had  no  fixed  belief  of  the  guilt  of  the  prisoner,  and  had  no 
opinion  founded  upon  the  evidence  to  be  given.  Ourletf  v.  OommonweaUhy 
S.  C.  Pa.,  W.  N.  C,  June  28, 1877. 

8.  A  JURY  wheel  was  deposited  by  the  jury  commissioners 

FOR  SAFE  keeping  IN  THE  VAULT  OF  THE  COUNTY  TREASURER  in  the 

court-house,  upon  condition  that  no  one  should  enter  the  vault  for  the 
wheel  but  a  jury  commissioner.  The  key  of  the  vault  was  in  possession 
of  the  sheriff  of  the  county  :  Seld^  that  inasmuch  as  the  law  had  not  pro- 
vided an  office  for  the  jury  commissioners,  nor  a  place  of  safety  for  the 
wheel,  the  custody  of  the  wheel  was  sufficient.     lb. 

4.  Declarations  of  accused.  —  Res  gest-s:. — Declarations  of  the 
accused,  made  an  hour  before  the  killing,  to  the  effect  that  the  deceased 
had  been  following  the  accused  for  a  long  time  to  kill  him  ;  that  he  was 
in  fear  of  his  life  when  he  saw  deceased ;  and  that  he  was  going  to  leave 
the  county  to  avoid  a  difficulty  with  the  deceased,  held  inadmissible :  not 
being  a  part  of  the  res  gestae^  must  have  been  made  at  the  time  the  act 
was  done  which  they  are  supposed  to  characterize,  and  calculated  to  unfold 
the  quality  of  the  facts  they  are  intended  to  explain,  and  so  to  harmonize 
with  them  as  obviously  to  constitute  one  transaction.  State  v.  JEvanSj  S. 
C.  Mo.,  Cent.  L.  J,,  July  6,  1877. 

6.  Murder.  —  Presumptions.  —  If  the  accused  killed  the  deceased  by 
shooting  him  with  a  pistol,  the  law  presumes  it  is  murder,  in  the  absence 
of  proof  to  the  contrary.  To  constitute  murder  in  the  first  degree,  the 
deliberate  purpose  to  take  life  or  do  some  great  bodily  harm  should  exist 
and  be  shown  by  the  evidence  alone ;  while  murder  in  the  second  degree 
may  be  made  to  appear  from  the  killing  alone,  the  accused  failing  to  ex- 
plain by  evidence  that  it  was  done  in  a  less  criminal  manner,     lb. 

DAMAGES. 

See  Intoxicating  Liquors, 
deed. 

A  DEED  BETWEEN  HUSBAND  AND  WIFE  is  absolutely  void  at  law, 
and,  therefore,  it  will  not  be  enforced  in  equity.  Where  a  deed  is  made 
by  a  wife  directly  to  her  husband,  but  there  is  nothing  upon  its  face  to 
show  the  relation  between  them,  such  a  deed,  though  void,  is  a  cloud  upon 
title,  as  evidence  aliunde  is  necessary  to  establish  its  invalidity.  Brooks 
V.  Keams,  S.  C.  111.,  Chicago  L.  N.,  July  7,  1877. 
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EASEMENT. 

Light  and  aib.  —  The  ritle  in  Indiana.  —  An  easement  in  light  or 
air,  to  be  supplied  from  the  premises  of  another,  cannot  be  acquired  in  the 
State  of  Indiana  by  mere  use  or  prescription,  but  may  be  granted  by  deed 
or  created  by  contract.  There  is  no  statutory  law  of  the  state  recogniz- 
ing the  English  doctrine  on  this  subject,  nor  was  it  adopted  by  the  com- 
mon law  into  the  state.     Stein  v.  Hauch^  S.  C.  Ind.,  Cent.  L.  J.,  June  22, 

1877. 

EVIDENCE. 

See  Criminal  Law,  4. 

HUSBAND  AND  WIFE. 

See  Building  Association  ;  Deed. 

INSANITY. 

Executed  contract  made  with  insane  person.  —  Where  a  per- 
son contracts  in  good  faith  with  one  who  is  apparently  of  sound  mind,  and 
the  contract  is  completed  sind  executed,  and  the  parties  cannot  be  placed 
m  Btatv,  quo^  the  contract  cannot  be  set  aside  either  by  the  lunatic,  or 
those  who  represent  him.  Scanlan  v.  Cohh^  S.  C.  111.,  Chicago  L.  N., 
June  30,  1877. 

INSURANCE. 

1.  AGREEMENT  OP  AGENT  TO  GIVE  NOTICE  AS  TO  PREMIUM.  —  RATI- 
FICATION. —  Estoppel.  —  The  general  agent  of  a  company  agreed  with 
the  assured  to  notify  her  of  the  falling  due  of  the  premiums.  Notices  were 
regularly  sent  by  the  company  for  all  payments  of  premium  except  that 
immediately  preceding  the  death  of  the  assured,  for  which  no  notice  was 
received  by  her,  and  which  consequently  was  not  paid.  The  policy  con- 
tained a  clause  of  forfeiture  for  non-payment  of  premium  when  due : 
Held^  that  it  was  properly  left  to  the  jury  to  determine  whether  the  com- 
pany by  their  conduct  misled  the  assured,  and  caused  her  to  pass  the 
time,  relying  upon  the  notice  to  be  given,  and  were  therefore  estopped 
from  setting  up  the  clause  of  forfeiture.  Qlohe  Mutual  lAfe  Inn.  Uo.  v. 
JohnB,  S.  C.  Pa.,  W.  N.  C,  June  21,  1877. 

2.  Construction  op  policy.  —  Mortgage.  —  Other  Insurance, 
ETC.  —  The  policy  provided  that  other  insurance  without  consent,  or  a 
sale  or  transfer  or  mortgage  of  the  property  without  notice,  should  avoid 
it ;  also  that  in  case  of  other  insurance,  the  insured  might  recover  only  a 
pro  rata  share  of  the  loss ;  also  that  no  sale  or  transfer  of  the  property 
should  vitiate  the  right  of  the  mortgagee  to  recover.  The  loss  was  pay- 
able to  the  mortgagee.  The  insured  subsequently  placed  a  second  mort- 
gage on  the  property  without  consent,  which  was  foreclosed  by  the  mort- 
gagee, who  procurea  additional  insurance  without  consent.  Held^  in  a 
suit  by  the  first  mortgagee  to  recover,  that  the  clauses  relating  to  other 
insurance  were  not  intended  to  defeat  the  rights  of  the  parties  by  the  acts 
of  strangers  for  which  they  are  not  responsible ;  that  the  second  mort- 
gage without  consent  defeated  the  right  of  the  insured,  but  not  of  the 
first  mortgagee,  to  recover ;  and  that  the  pro  rata  clause  did  not  apply, 
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and  the  mortgagee  was  entitled  to  recover  the  full  amount  irrespective  of 
other  insurance.  City  Five  Oervt  Sav.  Bank  v.  Penn.  Fire  Ins,  Oo,y  Ins, 
L.  J.,  June,  1877. 

INTOXICATING  LIQUORS. 

Damages  under  liquor  law.  —  In  an  action  for  damages  against  a 
saloon  keeper,  the  word  damages  should  be  construed  with  reference  to  its 
known  legal  signification  ;  that  is,  such  damages  as  in  legal  contempla- 
tion, are  to  be  regarded  as  the  result  of  the  wrongful  act ;  that  it  does 
not  follow  because  a  person,  while  in  a  state  of  intoxication,  receives  an 
injury,  that  it  can  be  said  in  a  legal  sense  that  the  intoxication  caused  the 
injury.     Shugart  v.  Egan^  S.  C.  111.,  Mo.  Jur.,  July,  1877. 

,  LIMITATIONS. 

See  Bankruptcy  11 ;  Certificate  of  Deposit. 

married  woman. 
See  Building  Association  ;  Deed. 

mortgage. 

Mortgage  of  after-acquired  property.  —  A  mortgage  made  to 
secure  debts  maturing  at  a  future  day,  which  conveys  a  stock  of  goods  in 
a  particular  store,  and  any  other  goods  which  may  from  time  to  time, 
during  the  existence  of  the  mortgage,  be  purchased  by  the  grantors  and 
put  into  said  store  to  replace  any  part  of  said  stock  which  may  have  been 
disposed  of,  or  to  increase  and  enlarge  the  stock  now  on  hand,  is  void  per 
se.  Phelps  v.  Murray^  Ch.  Ct.,  Nashville,  Tenn.,  Cent.  L.  J.,  June  22, 
1877. 

See  Bankruptcy,  1;  Building  Association;  Insurance,  2. 

municipal  bonds. 

1.  Election. —  Presumptions  as  to  votes  cast  at.  —  The  pre- 
sumption is,  that  the  vote  cast  at  an  election  held  according  to  law  is  the 
vote  of  the  whole  number  of  legal  voters,  and  this  presumption  cannot 
be  rebutted  by  proof  of  the  number  of  votes  cast  at  an  election  held  in 
the  preceding  year.  Melvin  v.  Lisenby^  S.  C.  111.,  Cent.  L.  J.,  July  6, 
1877. 

2.  Registration  under  Illinois  statute  of  April  16, 1869.  — 
Under  a  law  authorizing  a  county  to  subscribe  to  the  stock  of  a  railroad 
company,  upon  condition  that  a  majority  of  the  votes  cast  at  an  election 
on  the  question  should  be  in  favor  of  it,  an  election  was  held,  result- 
ing in  a  majority  in  favor  of  the  subscription,  and  the  subscription  was 
made  and  bonds  issued :  Meld^  that  the  bonds  were  rightfully  registered 
in  the  auditor's  office  under  the  Funding  Act  of  April  16,  1869,  which 
requires  that  the  subscription,  upon  which  bonds  sought  to  be  registered 
were  issued,  should  have  been  voted  for  by  a  majority  of  the  legal  voters 
living  in  the  county  ;  it  being  the  presumption  that  the  vote,  cast  at 
the  election  on  the  question  of  subscription,  was  that  of  all  the  voters 
of  the  county.     lb. 

3.  Not  VOID  by  reason  of  defective  execution. — Where  bonds 
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of  a  county  are  legally  authorized  to  he  issued  by  a  vote  of  the  people, 
and,  by  the  law  authorizing  the  vote,  it  is  provided  thslt  the  bonds  shall 
be  executed  by  certain  officers,  and  countersigned  by  the  treasurer  of  the 
county ;  it  was  held^  that  the  omission  of  the  treasurer  to  countersign  the 
bonds  is  a  mere  defect  in  the  execution  of  them,  which  a  court  of  equity 
would,  in  the  absence  of  a  remedy  at  law,  ordinarily  supply,  and  that  an 
injunction  restraining  the  collection  of  taxes  for  the  payment  of  such 
bonds  should  not  be  allowed,     lb, 

NEGLIGENCE. 

CONTBIBUTORY  NEGLIGENCE. — RAILBOAD  CROSSING.  —  DeAF  PER- 
SON, ETC.  —  F.,  a  partially  deaf  man,  drove  a  wagon  up  a  steep  slope,  to 
a  railroad  crossing  at  grade  on  a  road  with  which  he  was  familiar.  At 
about  five  feet  from  the  railroad  the  company  had  recently  erected  a 
watch-house  which  obstructed  the  view  to  the  north  for  about  eight  feet. 
Back  of  the  watch-house  was  an  open  space  for  about  thirteen  feet  through 
which  there  was  an  unobstructed  view  of  the  railroad.  Beyond  this  the 
view  was  again  closed  by  some  buildings.  F.  drove  past  the  buildings 
and  the  open  space  and  stopped  opposite  the  watch-house.  He  then 
lool^ed  in  both  directions,  though  it  was  impossible  for  him  to  see  towards 
the  north.  Without  leaving  his  wagon,  he  then  drove  on  the  track  and 
was  killed  by  a  train.  JBeld^  that  under  the  circumstances  there  was  a 
clear  case  of  contributory  negligence,  and  the  judge  should  have  directed 
a  verdict  for  the  defendant.  Cent,  R,  R,  of  N,  J,  v.  Feller^  S.  C.  Pa., 
W.  N.  C,  July  5, 1877. 

PARTNERSHIP. 

Agreement  to  indemnify  retiring  partner.  —  It  is  the  duty  of 
a  partner  who  has  agreed  to  indemnify  his  retiring  copartner  from  exist- 
ing contracts  and  obligations  of  the  firm,  to  ascertain  the  extent  and  nat- 
ure of  a  liability  of  the  existence  of  which  he  has  knowledge,  and,  if  he 
fail  to  do  so,  his  ignorance  thereof  is  no  defence  to  an  action  for  not  keep- 
ing the  retiring  partner  indemnified.  Farrington  v.  Woodward^  S.  C. 
Pa.,  W.  N.  C,  June  28, 1877. 

railroad. 

See  Negligence  ;  Receiver. 

receiver. 
■  Appointment  of  receiver  of  railroad.  —  A  court  of  equity  will 
not  appoint  a  receiver  of  a  railroad  merely  upon  a  showing  that  there  has 
been  a  default  in  the  payment  of  interest,  secured  by  a  mortgage  of  the 
property  and  income  of  the  company,  that  upon  such  default  the  trustees 
under  the  mortgage  were  entitled  to  immediate  possession,  that  they  have 
demanded  possession,  and  that  the  same  has  been  refused.  It  is  necessary, 
in  addition  to  this,  to  show  that  ultimate  loss  will  happen  to  the  bene- 
ficiaries under  the  mortgage  bv  permitting  the  property  to  remain  in  the 
hands  of  its  owners  until  final  decree  and  sale,  if  such  decree  and  sale  be 
made.  The  facts  in  this  case  examined,  and  held  not  to  exhibit  such 
danger  to  the  bondholders  as  will  warrant  the  appointment  of  a  receiver. 
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The  case  of  Williamson  v.  New  Albany  R.  B.  Co.  1  Bisaell,  198,  fol- 
lowed. Union  Trust  Co.  v,  St.  Louis^  Iron  Mountain  ^  So.  R.  R.  Co.y 
C.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J.,  June  22,  1877. 

RES  GESTiE. 

See  CBoaiirAL  Law,  4. 
SUNDAY. 

See  Contract,  2. 

VENDOR  AND  VENDEE. 

Sale  of  chattels.  —  Eviction.  —  Where  defence  is  made  to  the 
payment  of  purchase  money  for  breach  of  warranty  of  title,  there  should 
be  proof  of  eviction  or  of  an  involuntary  loss  of  possession.  While  the 
vendee  holds  the  covenant  and  retains  the  possession  he  cannot  withhold 
the  purchase  money.     Krumbhaar  v.  Birch^  W.  N.  C,  June  28,  1877. 


CIRCUIT    COURT  OP  THE  UNITED  STATES,  SOUTHERN  DIS- 
TRICT OF   NEW  YORK. 

[June,  1877.] 

copyright.  —  LABELS  DEPOSITED  UNDER  ACT   OP  JUNE,  1874.  —  PUB- 
LICATION BEFORE  COPYRIGHT. 

MARSH  V.  WARREN. 

The  Act  of  Confess  of  June  18,  1874,  is  to  be  regslrded  as  an  amendment  of  the  copy- 
right laws.  To  acquire  a  copyright  in  any  print  or  label  deposited  in  the  patent 
office  it  is  essential  that  the  title  of  the  print  or  label  be  first  deposited  in  pursu- 
ance of  the  provisions  of  the  Revised  Statutes  concerning  copyrights. 

A.  Broadnaxj  for  the  complainants. 

Sail  ^  Blandy;  contra. 

Blatchford,  J.  The  statutory  provisions  which  confer  the  rights 
and  regulate  the  remedies  of  persons  who  register  in  the  patent  office 
under  the  Act  of  June  18,  1874  (18  U.  S.  Stat,  at  Large,  78),  prints  or 
labels  designed  to  be  used  for  any  other  articles  of  manufacture  than  pic- 
torial illustrations  and  works  connected  with  the  fine  arts,  are  those  which 
are  contained  in  sections  4.948  to  4971  of  the  Revised  Statutes  in  regard 
to  copyrights.  The  exclusive  right  of  printing  and  publishing  given  bv 
section  4952  is  given  to  the  author  or  proprietor  only  on  complying  with 
the  provisions  of  sections  4948  to  4971.  One  of  those  provisions  (§  4956) 
is  that  no  person  shall  be  entitled  to  a  copyright  unless  he  shall,  '^  before 
publication,"  deliver  at  the  proper  office  (in  this  case  the  patent  office) 
a  printed  copy  of  the  title  of  the  article  in  respect  of  which  the  copyright 
is  to  be  claimed. 

In  the  present  case  the  first  label  and  its  title  were  registered  Septem- 
ber 24,  1875.  I  understand  the  bill  to  state  that  this  label  was  used  by 
the  plaintiffs^  assignors,  in  the  sale  of  their  mixture  and  of  the  bottles  con- 
taining it,  to  which  such  label  was  affixed  before  that  date,  and  as  early 
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as  the  mixture  itself  was  sold,  to  wit,  June  and  July,  1875.  The  sale  of 
the  bottles  of  the  mixture  with  the  label  on  it  was  a  publication  of  the 
label.  At  all  events  the  bill  does  not  allege  that  the  title  and  label  were 
deposited  before  the  publication  of  the  label.  Such  averment  is  neces- 
sary. 

As  to  the  other  three  labels,  they  and  their  titles  were  registered 
March  20,  1877,  and  I  understand  the  bill  to  state  that  those  labels  were 
used  by  the  plaintiffs  before  that  date,  in  the  sale  of  the  mixture. 

The  moti<mfor  an  injunction  is  denied. 


SUPREME  JUDICIAL  COURT  OP  MASSACHUSETTS. 

(To  appear  in  121  Mass.) 
WAGBBINQ    CONTRACT  DEFINED,   ETC. 
MORGAN  V.  BEAUMONT. 

A  party  to  an  illegal  wager,  who  demaDds  his  money  from  a  stakeholder  before  it  is  paid 
over,  is  not  in  pari  delicto,  and  can  recover  his  deposit  from  him ;  and  the  fact  that 
the  defendant  knew  of  and  promoted  the  wager  affords  him  no  protection. 

In  an  action  by  a  party  to  an  illegal  wager  on  a  horse  race,  to  recover  back  money  depos- 
ited with  a  stakeholder,  the  defendant  alleged  in  his  answer  that,  in  order  to  have 
the  race  to  decide  the  wager,  it  was  necessary  to  incur  expenses  for  the  use  of  the 
race-ground  and  other  expenses,  for  which  the  defendant  was  liable ;  that  he  paid  a 
portion  of  the  money  received  from  entrance  fees  to  the  race-ground  to  the  plaintiff 
to  pay  a  part  of  such  expenses,  and  claimed  to  recoup  this  money  and  the  money  in 
his  hands  from  the  wager.  He  also  filed  a  declaration  in  set-off  for  the  money  paid 
to  the  plaintiff.  Held,  that  neither  the  answer  in  recoupment  nor  the  declaration  in 
set-off  could  be  sustained. 

Contract  for  money  had  and  received.  The  answer  set  up  that  the 
money  was  handed  to  the  defendant  to  hold  as  stakeholder,  on  a  wager 
as  to  the  result  of  a  horse  race,  and  was  to  be  paid  to  the  winner ;  that 
both  the  plaintiff  and  the  defendant  knew  that  the  wager  was  illegal,  and 
aided  and  abetted  in  the  race.  The  answer  also  alleged  that,  in  order  to 
have  the  race  to  decide  the  wager,  certain  expenses  were  incurred  for  the 
use  of  the  race-ground  and  for  other  expenses,  for  which  the  defendant 
was  liable ;  and  that  on  the  day  of  the  race,  one  hundred  and  fourteen  dol- 
lars were  collected  as  entrance  fees,  one  fourth  of  which  belonged  to  the 
defendant,  and  that  said  one  fourth  was  paid  to  the  plaintiff  to  pay  such 
expenses,  but  the  plaintiff  did  not  pay  them  ;  and  the  defendant  claimed 
to  recoup  so  much  of  the  money  in  his  hands  as  stakeholder  as  should  in- 
demnify him  for  such  expenses,  together  with  what  was  required  to  pay 
the  expenses,  from  the  money  in  the  plaintiff's  hands.  The  defendant 
also  filed  a  declaration  in  set-off  for  the  money  in  the  plaintiff's  hands. 
The  case  was  submitted  to  the  superior  court,  and,  after  judgment  for 
the  plaintiff,  to  this  court  on  appeal,  on  an  agreed  statement  of  facts  in 
substance  as  follows :  — 

The  defendant,  prior  to  May  22, 1875,  received  of  the  plaintiff  the 
sum  of  one  hundred  dollars,  as  a  stakeholder  on  a  wager  between  the 
plaintiff  and  one  Woodward,  upon  the  result  of  a  horse  race,  which  actually 
took  place  on  May  22,  1875.     This  money  was  to  be  paid  to  the  winner 
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of  the  bet,  after  the  race.  After  the  race,  while  the  money  was  still  in  the 
hands  of  the  defendant,  the  plaintiff,  claiming  that  the  race  was  not  fairly 
had,  and  that  the  decision  of  the  judges  of  the  race  was  not  fairly  made, 
forbade  the  defendant  paying  the  money  to  Woodward,  and  requested  the 
defendant  to  pay  the  same  to  him,  which  the  defendant  refused  to  do. 
Afterwards  the  money  still  remaining  in  the  defendant's  hands,  the  plain- 
tiff commenced  this  action.  The  defendant  welt  knew  of  the  wager,  and 
knew  that  the  deposit  of  money  was  made  in  aid  of  illegal  trotting  and 
horse  racing ;  ana  at  the  time  of  the  racing  both  the  plaintiff  and  defend- 
ant were  present,  encouraging  it. 

The  plaintiff  received  a  certain  amount  of  money  as  entrance  fees  at 
the  race,  and  the  expenses  mentioned  in  the  defendant's  answer  were  to 
be  paid  therefrom,  and  the  balance  to  four  persons.  If  there  should  be 
any  balance  after  the  payment  of  such  expenses,  and  the  same,  or  any 
part  thereof,  could  be  legally  set  off  in  this  action,  an  assessor  was  to  be 
appointed  to  ascertain  the  balance  of  the  defendant's  share  thereof,  and 
the  same  was  to  be  allowed  him. 

H.  Winnj  for  the  defendant. 

S,  T.  Fields  for  the  plaintiff,  was  not  called  upon. 

Gbay,  C.  J.  The  wager  was  illegal,  the  winner  had  no  right  to  the 
money,  the  stakeholder  was  a  mere  depositary,  and  the  plaintiff,  haying 
demanded  the  money  before  it  was  paid  over,  was  not  in  pari  delicto^  and 
was  entitled  to  recover  his  deposit  from  the  stakeholder,  whether  it  was 
still  in  his  hands,  or  had  been  paid  by  him  to  the  winner  after  notice  from 
the  plaintiff  not  to  do  so.  The  fact  insisted  upon  at  the  argument,  that 
the  defendant  knew  of  and  promoted  the  illegal  wager,  affords  him  no 
protection.  White  v.  Franklin  Bank^  22  Pick.  181,  189  ;  McKee  v. 
Manice^  11  Cush.  357 ;  Love  v.  Harvey^  114  Mass.  80 ;  Fisher  v.  Hildreih^ 
117  Mass.  568. 

The  agreement  as  to  the  collection  of  entrance  fees  and  the  payment 
of  expenses  at  the  horse  race,  upon  which  the  wager  was  laid,  was  wholly 
distinct  from  the  wager,  and  cannot  therefore  be  set  up  by  way  of  recoup- 
ment in  this  action  ;  and,  being  itself  illegal  (Gen.  Sts.  c.  167,  §  9),  wUl 
not  sustain  the  defendant's  declaration  in  set-off. 

Judgment  far  the  plaintiff  affirmed. 


NOTES  OF  NEW  BOOKS. 


McArihur^B  Reports,  Vol.  2.  Judge  Mc Arthur's  second  volume  of  Reports  of  De- 
cisions of  the  Supreme  Court  of  the  District  of  Columbia  has  been  issued. 

Messrs.  Baker,  Voorhis  &  Co.,  announce  the  following  new  works:  — 
Burroughs  on  the  Law  of  Taxation :  A  Treatise  which  expounds  the  Law  of  Taxation 
in  all  its  different  aspects. 

Bump^s  Annotated  Patent,  Copyright,  and  Trade-mark  Laws:  givineNotes  of  all  the 
Judicial  Decisions  under  each  Section  of  the  Law  to  the  latest  date.  This  work  will  be 
found  to  embrace  a  complete  Digest  of  the  Decisions  under  the  Patent,  Copyright,  and 
Trade-mark  Laws.    By.  O.  F.  Bump,  Esq. 

The  New  York  Annotated  Code :  The  New  Code  of  Civil  Procedure,  withfiUl  Notes  and 
References.  The  publishers  say :  We  shall  aim,  with  the  assistance  of  the  best  legal 
ability  and  experience,  to  make  our  edition  of  the  New  Annotated  Code  the  fullest  and 
the  best ;  and  we  believe  it  will  be  as  indispensable  to  Courts  and  Lawyers  as  our  pre- 
vious editions  of  the  old  Annotated  Code  were  for  over  a  quarter  of  a  century. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IK  LATE   ISSUES  OF  AMEBIOAN   LEGAL  PEBI- 

ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal^  Albany,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record^  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg. — American  Law  Register ,  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Skymour  D.  Thompson. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Ins.  L.  J.  —  Insurance  Law  Journal^  New  York,  C.  C.  Hinb,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Lejj.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  Jur.  —  Monthly  Jurist,  Bloomin«^ton,  III.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Reg  inter,  New  York,  Campbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Booardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  McRRAY. 

W.  L.  R. —  Washington  Law  Reporter,  Washin<;ton,  D.  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphia,  Kay  &  Bro. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ADMIRALTY. 

1.  Seamen's  wages.  —  The  remedy  given  to  seamen  by  secs. 
4546  AND  4547  of  the  Rev.  Stat.,  as  preliminary  to  the  filing  of  a  libel  for 
ws^es,  is  not  exclusive,  but  cumulative,  merely.  A  libel  for  seamen ^s 
wages  may  be  filed,  and  process  for  the  arrest  of  a  vessel  obtained,  with- 
out resort  to  the  preliminary  proceedings  authorized  by  sec.  4546,  4547. 
Those  sections  examined  and  construed  in  connection  with  sec.  6  of  the 
Act  of  1790  (vol.  1,  Stat,  at  Large,  ch.  29,  p.  131).  Qibney  v.  The 
Steamer-  Waverly,  D.  C.  U.  S.  E.  D.  Wise.,  Chicago  L.  N.,  July  28,1877. 

2.  Appeal  from  district  to  circuit  court.  —  Within  what  time 
MAY  be  taken.  — The  provisions  of  sec.  635  Revised  Statutes,  relative 
to  appeals  within  one  year  from  the  time  of  entering  the  judgment,  order, 
or  decree  appealed  from,  does  not  apply  to  appeals  from  decrees  in  admi- 
ralty. Appeals  in  admiralty  should  be  taken  to  the  term  of  the  circuit 
court  next  succeeding  the  term  of  the  district  court  at  which  the  decree 
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was  rendered.     Drake  v.  Schooner  Oriental^  C.  C.  U.  S.  No.  D.  Ohio, 
Chicago  L.  N.,  June  16,  1877. 

See  Insurance,  7. 

BANKRUPTCY. 

1.  Composition.  —  Attachment  in  state  court.  — An  attachment 
in  a  state  court,  levied  within  four  months  of  the  commencement  of  invol- 
untary proceedings,  is  not  dissolved  by  a  composition  under  the  bankrupt 
law,  without  an  adjudication  and  assignment.  In  re  Shields^  D.  C.  U. 
S.  Iowa,  15  N.  B.  R.  No.  12. 

2.  Where  the  homestead  of  the  bankrupt  has  been  sold,  pur- 
suant to  an  order  of  the  bankruptcy  court,  to  satisfy  a  debt  secured  upon 
it  by  a  deed  of  trust  or  mortgage,  such  court  has  jurisdiction  to  order  the 
bankrupt  to  deliver  up  possession  of  the  property  to  the  purchaser.  An 
agreement  to  extend  the  time  of  payment  of  a  debt  secured  upon  real 
estate  by  a  mortgage  or  deed  of  trust  need  not  be  in  writing.  In  re  BetU^ 
C.  C.  if.  S.  E.  D.  Mo.,  lb. 

3.  Claim  of  creditor  omitted  from  schedule.  —  Where  notice 
has  been  duly  given  by  publication,  a  discharge  will  bar  the  claim  of  a 
creditor  whose  name  was  omitted  from  the  schedule,  or  was  not  furnished 
to  the  marshal,  where  such  omission  was  not  fraudulent.  Heard  y.  Arnold^ 
S.  C.  Ga.,  lb. 

4.  A  lien  obtained  under  a  judgment  is  not  affected  by  proceed- 
ings in  bankruptcy  commenced  thereafter.  The  fact  that  an  appeal  has 
been  taken  from  the  judgment  does  not  alter  the  case,  where  no  bonds 
have  been  executed  by  the  appellant,  as  required  by  law.  In  re  Gold 
Mountain  Mining  Co,^  D.  C.  U.  S.  Cal.,  lb. 

5.  Husband  and  wife.  —  Where  a  wife  executes  a  mortgage 
ON  HER  SEPARATE  PROPERTY  for  the  payment  of  the  debts  of  her  hus- 
band, who  thereby  receives  a  greater  sura  than  he  would  be  entitled  to  by 
the  curtesy  in  the  residue  of  the  amount  realized  on  a  sale  of  the  property 
under  the  mortgage  after  payment  of  the  mortgage  debt,  the  heirs  or  rep- 
resentatives of  the  deceased  wife  are  entitled  to  the  fund  in  preference  to 
the  assignees  of  the  husband.     Shippen^s  App.^  S.  C.  Pa.,  lb. 

6.  Composition.  —  One  member  of  a  firm  which  has  been  ad- 
judicated BANKRUPT  may  submit  a  proposition  of  composition  to  the 
creditors  of  the  firm  and  his  individual  creditors.  Pool  v.  McDonald^  C. 
C.  U.  S.  N.  D.  Ohio,  lb. 

7.  Pleading  and  practice.  —  Allegations  touchinq  scienter.  — 
In  a  suit  in  equity  brought  by  the  assignee  to  set  aside  a  sale  as  fraudulent 
under  sections  5128  and  5129,  the  bill  must  allege  that  the  defendant 
knew  that  such  sale  was  made  in  fraud  of  the  provisions  of  the  act,  and 
such  knowledge  must  be  proved  in  the  evidence  taken  in  support  of  the 
bill.     Crump  v.  Chapman^  D.  C.  U.  S.  E.  D.  Va.,  lb. 

8.  Waiver  of  discharge  by  debtor.  —  A  debtor  who  has  been  dis- 
charged in  bankruptcy  may  waive  the  discharge  and  allow  a  judgment  to 
be  recovered  against  him  for  the  original  debt.  Where  the  debtor  has 
waived  his  discharge  as  a  defence,  it  cannot  be  raised  by  one  who  is  in 
possession  of  property  of  the  debtor,  transferred  with  intent  to  defraud 
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creditors,  in  an  action  to  set  aside  such  transfer.     Dewey  v.  Moyer^  S.  C. 
N.  Y.,  15  N.  B.  R.  No.  16. 

9.  The  assignee  is  but  a  trustee  for  the  creditors  ;  while  he 
holds  the  property  a  creditor  may  bring  an  action  to  set  aside  a  transfer 
by  the  bankrupt  as  fraudulent,  if  he  makes  the  assignee  a  party  ;  if  not, 
the  defendant  must  set  this  up  as  a  defect  of  parties.     lb. 

10.  Upon  the  discharge  of  the  assignee  the  property  remaining 
in  his  hands  reverts  to  the  debtor  without  reassignment.     lb. 

11.  Partnership.  —  Sale  of  interests  of  partners. — Partner- 
ship property. — ;The  sale  on  execution  of  either  or  both  the  partners' 
interest  in  the  joint  assets  gives  to  the  purchaser  only  an  interest  in  such 
assets  as  may  remain  after  the  payment  of  the  partnership  debts.  The 
fact  that  the  interests  of  both  partners  were  sold  on  separate  executions  to 
the  same  purchaser  can  have  no  effect  to  enlarge  the  interest  of  either 
partner  acquired  by  such  purchaser  on  the  separate  sale  of  such  interest, 
nor  to  discbarge  the  assets  from  liability  for  the  partnership  debts.  Prem- 
ises used  by  partners  for  the  purpose  of  carrying  on  their  business  primd 
facie  form  part  of  the  partnership  property  ;  but  this  presumption  may  be 
rebutted.     Oiborn  v.  McBride^  D.  C.  U.  S.  Cal.,  lb. 

12.  Preference.  —  The  exchange  of  a  mortgage  for  notes,  in 
pursuance  of  a  parol  contract  that  such  mortgage  should  be  given  when 
the  creditor  asked  for  it,  is  not  a  preference  under  the  provisions  of  the 
bankrupt  act,  although  made  within  four  months  before  the  commence- 
ment of  bankruptcy  proceedings.     Hewitt  v.  Northup^  S.  C.  N.  Y.,  lb. 

13.  Jurisdiction  of  state  court.  —  Habeas  corpus,  etc.  —  Where 
a  decree  operating  as  a  lien  upon  defendant's  estate  has  been  obtained  in 
a  state  court,  and  the  defendant  afterwards  goes  into  bankruptcy,  pro- 
ceedings under  a  state  statute  will  not  lie  before  a  state  officer  against  de- 
fendant for  discovery  of  his  estate  similar  to  those  given  by  section  5086 
of  the  Revised  Statutes  of  the  United  States  ;  they  must  be  taken  in  the 
bankruptcy  court.  Where  such  proceedings  are  taken  before  a  state  officer, 
and  the  bankrupt  is  imprisoned  by  him,  he  will  be  released  ou  habeas 
corpus  by  a  U.  S.  court,  where  the  decree  of  the  state  court  is  not  for  a 
fiduciary  debt  of  the  bankrupt.     In  re  Taylor^  D.  C.  U.  S.  E.  D.  Va.,  lb. 

14.  Section  5117  does  not  embrace  the  surety  in  a  guardian's 

BOND  among  those  not  released  by  a  discharge  in  bankruptcy.     lb. 

15.  Under  the  laws  of  Vermont  an  attachment  of  a  debt  by 
TRUSTEE  PROCESS  creates  a  lien  on  the  funds  in  the  hands  of  the  trustee 
after  service  upon  him,  although  no  notice  is  given  to  the  principal  debtor. 
Such  lien  is  a  lien  by  attachment  by  mesne  process  and  will  be  saved  when 
made  the  prescribed  length  of  time  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy.     In  re  Pech^  S.  C.  U.  S.  Vt.,  lb. 

16.  The  fact  that  persons  have  been  adjudicated  bankrupts 
AS  members  of  one  firm  is  no  bar  to  nor  does  it  defeat  a  petition  against 
them  as  partners  with  others  in  another  firm.  As  to  whether  the  indi- 
vidual property  of  such  persons  should  go  to  pay  the  debts  of  the  former 
or  of  the  latter  firm,  quoere.  In  re  Jewett  ^  Co.^  C.  C.  U.  S.  W.  D.  Wise, 
lb. 

bills  and  notes. 

What   constitutes    negotiable    instrument. — Defendants,  the 
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maker  and  payee  of  an  instrument  in  which  the  maker  waived  "  any  and 
all  exceptions  under  and  b}*^  virtue  of  any  execution,  exemption,  homestead, 
or  stay  laws  of  the  State  of  Missouri,  or  that  of  any  otlier  state,"  and  in 
which  he  promised  also  "  to  pay  a  reasonable  attorney's  fee  for  the  bring- 
ing of  suit  in  collection  of  this  note,  if  suit  thereon  be  brought  or  collec- 
tion thereof  be  enforced  after  the  same  shall  become  due,"  were  sued  as 
maker  and  indorser,  respectively.  Held :  (1)  that  it  was  not  a  negotia- 
ble promissory  note  ;  (2)  that  the  defendants  were  not  jointly  liable  ;  (3) 
that  the  assignor  could  only  be  held  liable  in  an  action  against  him  upon 
his  implied  undertaking  to  pay  after  due  diligence  used  by  the  assignee  in 
the  institution  and  prosecution  of  suit  against  the  maker  for  the  recovery 
of  the  money  due,  or  in  the  event  of  insolvency  or  non-residence  of  the 
maker,  so  that  suit  would  be  unavailing  or  could  not  be  instituted.  Sam- 
stag  V.  Conly  et  al.  S.  C.  Mo.,  Cent.  L.  J.,  July  13,  1877. 

COMMON    CARRIER. 

Limiting  liability. — Negligence.  —  Express  company. —  Plaintiff 
delivered  three  bales  of  furs,  worth  seven  thousand  dollars,  to  the  defend- 
ants at  Chicago,  for  transportation  to  New  York,  taking  a  receipt  there- 
for in  which  it  was  stipulated  that  the  company  should  not  be  held  for 
any  loss  or  damage  except  as  forwarders  only,  nor  for  any  loss  or  damage 
of  any  box,  package,  or  thing,  for  over  fifty  dollars,  unless  the  just  aud 
true  value  thereof  should  be  stated  in  the  receipt.  No  value  was  stated 
in  the  receipt.  The  furs  were  lost  through  the  failure  of  a  railroad  com- 
pany, employed  by  defendant  to  carry  them,  to  provide  its  cara  with  the 
most  approved  platform  then  in  use.  ffeld  :  (1)  that,  while  the  defend- 
ant could,  by  express  contract,  relieve  itself  of  its  liability  as  an  insurer, 
it  could  not  so  relieve  itself  of  its  liability  for  its  own  negligence  or  that 
of  a  railroad  company  employed  to  carry  its  freight ;  (2)  that  the  railroad 
company  in  question  was  guilty  of  negligence  in  not  adopting  and  using  the 
most  approved  platform  then  in  use,  and  that  defendant  was  liable  for 
•  the  value  of  the  furs  destroyed  on  account  of  such  default ;  (3)  that  to 
avail  itself  of  the  limitation  upon  its  liability  contained  in  said  receipt  to 
any  extent,  the  defendant  must  show  bt/  the  most  satisfactory  evidence  that 
the  terms  of  the  receipt  were  comprehended  and  assented  to  by  the  ship- 
per.    Buskowitz  V.  Adams  Ex,  Co.^  S.  C.  111.,  Cent.  L.  J.,  July  20, 1877. 

CONDEMNATION  OF  LAND. 

See  Constitutional  Law. 

conflict  of  laws. 

Order  for  goods  illicit  in  Michigan  taken  by  citizen  of  Ohio 
where  goods  not  illicit. — Lex  loci.  —  Where  A.,  a  resident  of 
Michigan,  gives  an  order  in  that  state  to  B.,  a  citizen  and  resident  of 
Ohio,  for  the  purchase  of  liquors,  and  B.  accepts  it  in  Michigan,  it  is  a 
contract  made  in  Michigan,  and  void  under  the  liquor  law  of  that  state. 
Had  B.  been  a  mere  agent,  without  authority  to  sell,  but  merely  to  take 
orders  for  transmission  to  Ohio  for  acceptance  there,  the  contract  might 
have  been  sustained  as  an  Ohio  contract.     The  fact  that  the  contract  was 
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not  a  completed  sale  until  the  liquor  should  be  actually  set  apart  from  the 
vendor's  stock,  and  that  that  act  .was  to  be  done  in  Ohio,  will  not  pre- 
vent it  from  falling  within  the  prohibition  of  the  Michigan  law  against  all 
*•'  eontracts  relating  to  liquors,"  &c.  Even  though  the  order  would  have 
been  void  under  the  statute  of  frauds  for  want  of  writing,  and,  therefore, 
without  effect  until  acted  upon  by  the  delivery  of  the  goods  to  a  carrier  in 
Ohio,  it  is  nevertheless  a  Michigan  contract ;  for  if  the  order  was  void 
there  was  nothing  to  bind  the  purchaser  till  his  acceptance  of  the  goods 
when  delivered  in  Michigan.  Webber  v.  Howe,  S.  C.  Mich.,  Am.  Law 
Reg.,  July,  1877. 

CONSTITUTIONAL  LAW. 

1.  Condemnation  of  land  for  railroad.  —  Payment.  — Injunc- 
tion. —  Where  land  has  been  condemned  for  railroad  purposes,  commis- 
sioners appointed,  damages  assessed,  &c.,  the  right  of  the  land-owner  to 
payment  for  his  property,  as  a  constitutional  condition  precedent  to  the 
transfer  of  the  title  to  the  land  taken,  exists  in  all  its  original  vigor. 
Where  the  corporation  is  insolvent  and  the  damages  are  not  paid,  it  is  the 
right  and  duty  of  the  trial  court  to  issue  an  injunction  restraining  the 
corporation  from  operating  its  cars  over  the  land  until  the  owner  shall 
have  been  paid  the  assessed  damages,  and  there  is  no  vested  right  in  the 
corporation,  and  no  doctrine  of  public  policy  or  convenience,  which  can 
absolve  a  court  of  equity  from  this  duty.  Evans  v.  iKb.,  Iowa  ^  Neb.  R. 
B.  Co.,  S.  C.  Mo.,  Cent.  L.  J.,  July  13,  1877. 

2.  Presumption.  —  Evidence  of  waiver.  —  Courts  of  equity,  in 
such  cases,  will  indulge  in  no  presumption  that  the  land-owner  has  waived 
or  postponed  his  right  to  insist  on  payment  of  the  damages,  and  will  insist 
on,  at  least,  as  conclusive  evidence  of  alleged  waiver,  as  is  required  in 
cases  of  vendor's  lien,  the  condemnation  and  seizure  of  the  land  being  a 
statutory  proceeding  in  invitum.     lb. 

See  Divorce  2. 

COVENANT. 

Covenant  not  to  build.  —  Does  not  run  in  favor  of  owner 
OF  ADJOINING  LOT.  —  Where  a  personal  covenant  is  made  by  a  tenant 
not  to  build  without  the  landlord's  approval,  a  Subsequent  lessee  of  the 
same  landlord  of  an  adjoining  plot  cannot  compel  the  landlord  to  enforce 
for  his  benefit  the  covenant  with  the  first  tenant.  Master  v.  Hansard,  Ct. 
App.  Ch.,  English,  Am.  Law  Reg.,  July,  1877. 

CRIMINAL  LAW. 

1.  Murder.  ^|^fcn)ENCE.  —  Use  of  deadly  weapon.  —  Presump- 
tions. —  FligS^^R.  —  The  burden  of  proving  murder  in  the  first 
degree  lies  on  the  commonwealth,  but  it  is  not  necessary  that  the  evidence 
should  be  express  ;  it  is  sufiicient  if,  from  the  nature  and  use  of  the 
weapon  and  the  acts  and  conduct  of  the  prisoner,  his  intention  to  kill  can 
be  fully,  fairly,  and  justly  inferred^ai^h  so  much  time  for  deliberation  as 
to  convince  that  his  purpose  was  Vmul  and  premeditated.  The  fact  of 
murder  being  established,  the  inability  to  discover  a  motive  does  not  dis- 
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prove  the  crime.  The  use  of  a  deadly  weapon,  such  as  a  pistol,  when 
voluntarily  directed  against  a  mortal  part,  is  evidence  from  which  a  jury 
may  rationally  infer  an  intention  to  kill  when  the  conduct  of  the  prisoner, 
and  the  circumstances  under  which  he  fires  the  fatal  shot,  corroborate  and 
sustain  the  inference.  Lanahan  v.  The  Commonwealth^  S.  C.  Pa.,  W.  N. 
C,  July  19,  1877. 

2.  L.,  having  met  R.  at  a  political  meeting,  offered  him  a  seat  home  in 
his  wagon.  R.  accepted  the  invitation,  and  the  two  started,  about  dusk 
in  the  evening.  When  the  wagon  had  proceeded  about  200  yards,  two 
shots  in  quick  succession  were  heard,  and  the  horse  was  whipped  up ;  the 
vehicle  finally  collided  with  another,  and  stopped.  Near  it  was  found 
R.'s  dead  body  shot  through  the  heart.  L.  fled  and  was  captured  about 
a  year  afterwards,  when  it  was  found  that  he  also  had  been  wounded. 
The  position  of  the  men  in  the  wagon,  the  nature  of  their  respective 
wounds,  and  the  other  evidence  in  the  case  tended  strongly  to  prove  that 
the  shot  which  wounded  L.  was  fired  from  his  own  pistol.  There  was  no 
evidence  of  any  quarrel  between  the  men,  or  of  any  motive  for  the  com- 
mission of  the  crime.  Held^  that  the  jury  were  justified,  in  view  of  all 
the  circumstances,  in  finding  a  verdict  of  murder  in  the  first  degree.     lb. 

DIVORCE. 

1.   A  DIVORCE  GRANTED  BY   A  COURT  OP  UtAH  TERRITORY   in  a  Suit 

between  two  persons,  neither  of  whom  was,  at  the  time  of  the  proceedings, 
a  resident  of  Utah  or  within  the  boundaries  of  the  territory,  but  both  of 
whom  were  residents  and  citizens  of  a  state  in  the  Union,  is  void  for  want 
of  jurisdiction.  Hood  v.  The  State^  S.  C.  Ind.,  Cent.  L.  J.,  July  13, 
1877. 

2.  The  clause  of  the  United  States  constitution  which  pro- 
vides that  ^^  full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state,"  does  not  in- 
clude judgments  and  decrees  which  show  upon  their  face  that  the  court 
rendering  them  had  no  jurisdiction,     lb, 

8.  Fornication  and  adultery  defined.  —  Fornication  is  sexual 
intercourse  between  a  man  maiTied  or  single  and  an  unmarried  woman. 
Adultery  is  sexual  connection  between  a  married  woman  and  an  unmar- 
ried man  or  a  married  man  other  than  her  own  husband,     lb, 

evidence. 

See  Constitutional  Law,  2 ;  Criminal  Lav7  ;  Marriage. 

EXPRESS  company. 

See  Common  Cabbier. 

habeas  corpus. 

See  Bankruptcy,  13. 

HUSBAND  AND  WIFE. 

See  Bankruptcy,  6. 
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INJUNCTION. 

See  Constitutional  Law  ;  Taxation. 

INSURANCE. 
1.   FAILUBE  to  PAT  PBEMIUM  NOTE.  —  FORPErTTTRE.  —  WaIVER.  — 

Rights  op  insured,  etc.  —  A  policy  of  life  insurance  contained  the 
iisaal  clause  of  forfeiture  for  non-payment  of  premiums.  Departing  from 
the  strict  rules  of  the  company,  a  duly  authorized  agent  had  allowed  the 
cash  part  of  the  premiums  to  be  paid  one  half  cash,  and  the  other  half  by 
a  short  note.  Upon  the  6th  of  July,  1867,  the  day  the  premium  was  due 
the  agent  received  the  check  of  assured  for  the  half  cash  due,  and  a  six 
months'  note  ;  giving  the  renewal  receipt  for  a  year.  The  note  contained 
the  clause :  "  If  not  paid  at  maturity,  said  policy  is  to  be  null  and  void." 
Neither  check  nor  note  was  paid.  Seld,  that  the  mere  fact  that  the  note 
was  not  paid  at  maturity  did  not  of  itself  avoid  the  policy.  It  gave  the 
insurance  company  the  option  of  declaring  a  forfeiture ;  but  this  option 
must  be  asserted  by  clear  and  unequivocal  acts.  The  clause  of  forfeiture 
being  inserted  in  the  note  for  the  benefit  of  the  company,  may  be  waived 
by  failure  to  act,  or  other  circumstances  evincing  an  intention  not  to  claim 
the  benefit  of  the  stipulation.  Whether  the  company  has  exercised  such 
option,  or  waived  their  rights,  is  a  question  of  fact  for  the  jury,  under  all 
the  circumstances  of  the  case.  Seld^  aho^  that  the  assured  is  entitled  to 
a  renewal  upon  tendering,  at  the  proper  time,  the  amount  of  premium 
due.  This  amount  does  not  include  interest  on  premium  notes  previously 
given,  where  the  policy  does  not  provide  for  its  forfeiture  by  reason  of 
non-payment  of  such  interest.  Mutual  Benefit  Life  Ins.  Co,  v.  French^ 
S.  C.  Ohio,  Ins.  L.  J.,  July,  1877. 

2.  Agency. — Agreement  op  agent  where  no  company  is  speci- 
fied. —  Waiver  by  agent.  —  Application  for  insurance  was  made  to 
the  general  agent  of  the  H.  Company  on  the  street,  who  agreed  to  issue  a 
policy  and  extend  the  time  of  payment.  Nothing  was  said  about  any 
particular  company,  which  was  left  to  the  agent's  discretion.  The  agent 
returned  to  his  office  and  filled  up  and  delivered  a  policy  in  the  H.  Com- 
pany. Seld^  that  he  acted  as  agent  of  the  company,  and  not  of  the 
insured,  and  that  the  agreement  to  extend  the  time  of  payment  was  a 
waiver  of  the  policy  condition  that  it  should  not  be  binding  until  payment 
of  premium ;  the  fact  that  the  agent  failed  to  indorse  such  waiver  upon 
the  policy,  as  required  by  another  provision,  did  not  prevent  a  recovery. 
Young  v.  Hartford  Fire  Ins.  Co.^  S.  C.  Iowa,  lb. 

3.  Objections  to  the  sufficiency  op  proofs  of  loss  furnished  by 
the  insured  should  be  made  by  the  insurer  with  reasonable  promptitude, 
that  they  may  be  perfected  if  possible.  Where  the  proofs  were  accepted 
on  the  12th  of  June,  and  no  objection  to  their  sufficiency  was  made  until 
the  21st  of  August  following :  ffeld^  that  the  objections  were  made  too 
late.     lb. 

4.  Description  of  title.  —  Where  the  agents  knew  the  condi- 
tion of  the  title,  and  filled  up  the  statements  in  the  policy  on  their  own 
responsibility,  the  company  cannot  allege  that  the  title  was  not  accurately 
described,     i^. 
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5.  Pleading.  —  Multifariousness.  —  Failure  to  allege  ina- 
bility TO  PROVE  contents  OF  INACCESSIBLE  POLICY.  —  SPECIFIC  PER- 
FORMANCE. —  A  bill  in  equity  which  se^ks  the  discovery  and  production 
of  the  application  and  policy,  to  enable  the  plaintiff  to  maintain  a  suit  at 
law,  and  also  the  specific  performance  of  an  alleged  agreement  to  deliver 
the  policy,  and  a  decree  for  the  delivery,  is  bad  for  multifarioasness.  An 
allegation  simply  that  plaintiff  is  advised  she  cannot  safely  proceed  in  a 
suit  of  law  without  the  delivery  of  the  policy,  and  the  defendants  refuse 
such  delivery,  but  not  alleging  any  inability  to  prove  the  contents,  or 
have  them  produced  in  the  court  of  law,  cannot  be  maintained.  A  bill 
for  specific  performance  of  an  agreement  to  deliver  a  policy,  where  more 
than  ten  years  have  elapsed,  cannot  be  maintained  in  an  equity  court.  . 
Markey  v.  Mut,  Benefit  JPire  Ins.  Co,^  C.  C.  U.  S.  Mass.,  lb. 

6.  The  underwriter  of  a  ship  may  maintain  a  suit  in  admi- 
ralty FOR  THE  PREMIUM  upon  a  Strictly  marine  policy,  and  is  entitled 
to  a  lien  upon  the  vessel  for  the  payment.  Orient  Mut,  Ins.  Co.  v.  Del- 
phW  C.  C.  U.  S.  E.  D.  Mich.,  lb. 

7.  Ibid.  —  The  libel  or  petition  should  aver  not  only  the  dates 
and  amounts  of  the  policies,  but  the  names  of  the  parties  insured,  and  the 
character  and  extent  of  their  several  interests  in  the  vessel,     lb. 

8.  Description  taken  from  policy  of  another  company.  — 
Knowledge  of  agent  op  erroneous  description.  —  The  general 
agent  filled  up  the  policy  from  a  description  taken  from  the  policy  of 
another  company,  which  did  not  state  that  the  building  stood  on  leased 
ground.  The  fact,  however,  was  known  to  the  agent.  jETeZd,  that  the 
company  was  estopped  from  alleging  in  defence  a  policy  condition  re- 
quiring the  fact  to  be  stated  in  the  policy,  and  that  the  failure  to  state  the 
existence  of  an  incumbrance  was  not  a  violation  of  the  policy  condition, 
that  if  the  title  be  other  than  that  of  entire,  unconditional,  and  sole  own- 
ership, it  must  be  stated.  Manhattan  Fire  Ins.  Co.  v.  Weill^  Ct.  App.  Va., 
lb. 

9.  Suicide.  —  When  intent  is  a  question  for  the  jury.  —  In 
an  action  on  a  policy  of  insurance,  the  defence  being  suicide,  the  evidence 
disclosed  that  deceased  had  shortly  before  his  death  spoken  to  his  wife  and 
an  employee  in  his  usual  manner,  after  which  he  went  up  stairs,  changed 

^  The    following  is   the  fall  text  of  Judee  done  at  an  early  day.     Mj  first  impulse  was  to 

Swatne's    opinion,  affirming   that   of  Judge  take  thi8  case  home  with  me  and  prepare  an  elab- 

Brown  :  —  orate  opinion,  hut  reflection  has  bronpht  me  to 

"  I  have  listened  with  great  attention  to  the  a  different  conclusion.  In  such  an  opinion  mj 
arguments  submitted  by  counsel  upon  both  brethren  of  the  supreme  court  might  not  con- 
sides  of  this  cai^e,  and  I  have  since  read  with  cur,  and  I  have  thought  it  best  then-fore  to 
care  the  opinion  of  my  learned  brother,  the  dis-  keep  my  mind,  as  far  as  it  might  be  consistent 
trict  judu:e.  It  is  careful,  able,  learned,  and  well  with  the  performance  of  my  duties,  uninfluenced 
considered.  by  the  consideration  of  such  cases,   except  as 

"  The  profession  and  the  courts  are  very  they  may  come  before  the  full  court.  As  re- 
much  at  sea  as  to  mnny  questions  touching  liens  gards  this  case,  there  are  two  obstacles  in  the  way 
upon  admiralty.  Different  district  and  circuit  to  a  different  conclusion  than  has  been  reached 
judL^e^  and  judges  of  the  supreme  court  on  the  already.  I  should  have  decided  the  case  in  the 
circuits  are  constantly  deciding  the  same  ques-  same  way,  and,  as  at  present  advised,  lam  will- 
tions  differently,  all  over  the  country,  where  such  ine  to  indorse  and  stand  by  Judge  Brown's 
qiicitions  aris  ■.  It  ha<i  been  expected  confidently  opinion.  I  am  not  prepared  to  say  that  he 
that  Conjrress  would  interpo-e,  and  by  a  law  has  committed  any  error;  I  think  he  has  not. 
remedy  all  Much  doubts  and  difficulties.  This  has  The  decree  of  the  district  court  is  affirmed." 
not  yet  been  done,  but  it  is  hoped  that  it  will  be  — £ditob. 
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his  dress  somewhat,  and  was  subsequently  found  by  his  wife  lying  on  the 
bed  with  an  empty  pistol  and  a  loaded  one  by  his  side,  the  bullet  from  the 
former  having  entered  his  head  back  of  the  ear,  causing  death.  The  phy- 
sician called  in  at  the  time  testified  that  the  pistol  must  have  been  held 
against  his  head.  There  was  no  eye-witness  to  the  death.  Held^  that 
under  the  circumstances  the  question  of  whether  or  not  the  deceased  had 
committed  suicide  was  properly  left  to  the  jury.  Shank  v.  United  Breth- 
ren, ^c.  Soc,  S.  C.  Pa.,  W.  N.  C,  August  2,  1877. 

LEX  LOCI, 

See  Conflict  of  Laws. 

LIMITATIONS. 

When  EQuriT  will  disregard.  —  Mining  trespass  not  dis- 
coverable TILL  AFTER  EXPIRATION  OF  PERIOD  FIXED    BY  STATUTE. 

—  Ultra  vires.  —  Release,  etc.  —  Equity  follows  the  law  in  refus- 
ing relief,  where  time  has  elapsed  which  at  law  would  have  barred  the 
claim.  But  where  the  statute  is  sought  to  be  used  against  good  conscience 
and  the  plaintiff  has  not  been  guilty  of  laches,  equity  will  remove  the 
legal  bar  aiising  from  lapse  of  time.  Where  therefore  a  legal  fraud  has 
been  committed  (in  this  case  a  trespass  upon  the  plaintiff's  coal  mines  by 
an  adjoining  owner,  more  than  six  years  before  the  bill  was  filed),  but 
which  was  not  discovered  or  discoverable  by  the  plaintiff  until  a  reasonable 
time  (some  two  years)  before  the  bill  was  filed,  the  statute  of  limitations 
is  not  a  good  defence.  The  working  of  mines  by  the  defendant's  predeces- 
sor in  title,  a  railway  company,  was  admittedly  ultra  vires,  and  possibly 
this  would  have  been  a  defence  to  the  defendant,  a  company  with  which 
the  first  was  subsequently  amalgamated,  for  trespasses  committed  by  the 
first  company,  in  mining  coal,  by  trespassing  upon  the  plaintiff's  adjoining 
mines.  An  act  of  parliament  was  passed,  when  the  wrongful  acts  were 
in  course  of  commission,  by  which  the  trespassing  company  was  authorized 
to  sell  their  mines  within  five  years.  Held,  that  the  act  of  mining,  though 
originally  unlawful,  was  impliedly  recognized  and  ratified  by  the  per- 
mission in  the  act  of  parliament  to  sell  the  mines,  and  that  the  defendant 
was  therefore  liable  for  its  predecessor's  trespasses  committed  in  the  course 
of  an  act  (mining)  originally  ultra  vires.  Wrongful  acts  (in  this  case  of 
trespass)  are  not  condoned  by  a  subsequent  general  release,  where  the 
party  injured  has  no  ground  for  suspecting  the  particular  wrongful  acts 
complained  of,  and  the  release  was  by  him  intended  to  operate  upon  a  dif- 
ferent subject  matter.  Ecclesiastical  Commissioners  v.  N.  E,  Railway  Co., 
Vice  Chan.  Ct.,  English,  Am.  Law  Reg.,  July,  1877. 

MARRIAGE. 

1.  Impediments  to  marriage.  —  Age  of  consent.  —  A  Michigan 
statute  (2  Comp.  L.  S.  4729)  makes  it  a  misdemeanor  to  solemnize  a  mar- 
riage without  authority  to  do  so,  or  with  knowledge  of  legal  impediments 
thereto.  Held,  to  apply  where  the  girl  is  under  the  age  of  consent. 
Bouker  v.  The  People,  S.  C.  Mich.,  Cent.  L.  J.,  July  13,  1877. 

2.  Illegal  marriage.  —  Evidence.  — Where  a  justice  joined  in 


m 
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marriage  a  girl  who  was  under  the  age  of  consent,  it  was  held  competent 
to  show  that  his  family  and  her  father's  were  acquainted,  and  that  at  the 
marriage  he  did  not  inquire  for  her  parents,  who  were  not  present ;  these 
facts  tended  to  show  that  he  knew  the  marriage  was  unlawful,     lb, 

8.  Suppression. OF  testimony  by  prosecution.  —  The  rule  requir- 
ing the  prosecution  to  call  every  attainable  witness  where  testimony  is 
needed  ta  disclose  any  part  of  the  transaction,  is  to  prevent  the  suppres- 
sion of  evidence,  and  does  not  make  it  necessary  to  call  all  the  witnesses, 
particularly  when  their  evidence  would  be  only  cumulative,     lb. 

4.  Proof  op  guilty  knowledge.  —  When  guilty  knowledge  is  an 
ingredient  of  the  offence,  there  need  not  usually  be  direct  proof  of  actual, 
positive  knowledge,  but  the  jury  may  infer  it  from  suspicious  circum- 
stances, such  as  apparently  intentional  neglect  to  make  inquiry  before  tak- 
ing part  in  a  transaction.     lb. 

misrepresentation. 

Misrepresentation  and  mistake  op  law. —  Railroad.  — Stock. 
—  The  L.  Railway  Company  was  authorized  by  its  acts  of  incorporation  to 
issue  £190,000  preference  shares  and  a  large  amount  of  ordinary  shares. 
In  1864  it  was  amalgamated  by  act  of  parliament  with  the  Cambrian  Com- 
pany, up  to  which  time  it  had  issued  £85,000  preference  shares,  which 
ranked  as  No.  1  preference  stock,  and  £60,000  ordinary  shares,  which 
ranked  as  No.  2  preference  stock,  and  power  was  reserved  to  the  Cambria 
Company,  to  raise  atiy  capital  which  either  of  the  amalgamated  companies 
had  power  to  raise  prior  to  the  amalgamation.  The  directors  of  the  amal- 
gamated company,  under  a  bond  fide  belief  that  they  were  authorized  to 
raise  £15,000  additional  preference  shares  of  the  L.  Company,  and  to 
make  them  rank  with  the  £85,000  No.  1  preference  stock,  issued  £15,000 
shares  of  preference  stock,  and  described  them  as  No.  1  preference  stock  in 
the  certificates,  which  were  signed  by  the  directors  and  the  secretary,  and 
which  were  handed  to  the  plaintiff  at  the  time  he  purchased  some  of  the 
stock.  It  was  subsequently  decided  that  the  new  stock  was  not  No.  1  pref- 
erence stock,  but  ranked  below  it.  Meld^  that  the  purchaser  had  not.been 
deceived  by  any  misrepresentation  of  fact,  and  his  bill  was  dismissed. 
Eaglesfisld  v.  marquis  of  Londonderry^,  Ct.  App.  in  Ch.,  English,  Am. 
Law  Reg.,  July,  1877. 

MORTGAGE. 

See  Bankruptcy,  5. 

municipal  corporation. 

Authority  to  subscribe  not  authority  to  sell.  —  A  county, 
under  legislative  authority,  having  voted  to  subscribe  f  250,000  to  the  stock 
of  a  railroad  company,  and  the  legislation  permitting  bonds  to  be  issued 
for  the  amount  so  subscribed,  the  county  court  issued  bonds  and  sold  them 
at  a  large  discount,  until  enough  were  sold  to  pay  the  $250,000.  Held^ 
that  the  county  board  exceeded  its  powers  in  issuing  bonds  to  a  larger 
amount  than  the  sum  subscribed.  Daviess  Co.  Court  v.  Howard^  Ct.  App. 
Ky.,  Am.  Law  Reg.,  July,  1877. 
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NATIONAL  BANK. 

1.  A  RESOLUTION  TO  GO  DTTO  LIQUIDATION,  together  with  a  certificate 
of  discharge  from  liability  for  circulating  notes,  does  not  operate  to  dis- 
solve a  national  bank  so  that  no  judgment  can  be  rendered  against  it. 
Ordway  v.  Central  NaVl  Bank  of  Balto,^  Ct.  App.  Md.,  Cent.  L.  J.,  July 
27, 1877. 

2.   A   STATE  COURT  MAY  ENTERTAIN  AN  ACTION  OF  DEBT  AGAINST  A 

NATIONAL  BANK  to  recover  double  the  amount  of  interest  unlawfully 
taken  by  it.     lb. 

3.  Penalties.  —  Jurisdiction  op  federal  courts.  —  The  penalties 
and  forfeitures,  of  which  exclusive  jurisdiction  is  given  to  the  federal 
courts  by  section  711  of  the  Revised  Statutes,  contemplates  only  those 
penalties  and  forfeitures  of  a  public  nature  which  may  be  sued  for  by  the 
government  or  some  person  in  its  behalf.     lb, 

negligence. 

Injury  to  looker-on.  —  A  railroad  company  is  not  liable  for  an  in- 
jury to  a  person  resulting  from  its  failure  to  exercise  ordinary  skill  and 
care  in  the  erection  or  maintenance  of  its  station-house,  where,  at  the  time 
of  receiving  the  injury,  such  person  was  at  such  station-house  by  mere 
permission  and  sufferance,  and  not  for  the  purpose  of  transacting  any 
business  with  the  company  or  its  agents,  or  on  any  business  connected 
with  the  operation  of  the  road.  Pittsburg^  Ft,  TF.  ^  C.  R.  W.  Co,  v.  Bing- 
ham, S.  C.  Ohio,  Cent.  L.  J.,  July  27,  1877. 

See  Common  Carrier. 

partnership. 

See  Bankruptcy,  11,  16. 

pleading  and  practice. 
See  Admiralty,  2 ;  Bankruptcy,  7 ;  Insurance,  6. 

RAILROAD. 

Direction  op  trustee  by  court.  —  Remedy  op  bondholders,  etc. 

—  Where  a  decree  of  foreclosure  under  a  deed  of  trust  conveying  a  rail- 
road, &c.,  to  secure  certain  bonds,  has  been  obtained  in  the  name  of  the 
trustee  for  all  the  bondholders,  a  court  of  equity  will  not,  at  the  instance 
of  certain  bondholders,  direct  the  trustee  to  execute  the  decree  and  sell 
the  road  at  once  ;  but  will  leave  the  trustee  to  the  exercise  of  his  discre- 
tion. The  remedy  of  the  bondholders  in  such  case  is  to  apply  to  have 
the  trustee  removed,  and  in  that  way  get  a  trustee  who  will  execute  their 
wishes.  Farmers^  Loan  ^  Trust  Co.  v.  Central  B,  B.  of  Iowa,  C.  C.  U. 
S.  Iowa,  West.  Jur.,  July,  1877. 

See  Constitutional  Law  ;  Misrepresentation. 
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REMOVAL  OF   CAUSES. 

1.  When  jurisdiction  op  state  court  determines.  —  The  defend- 
ant filed  its  application  and  bond  for  the  removal  of  the  cause  from  the 
state  to  the  federal  court.  After  approving  the  bond,  the  state  court  per- 
mitted the  plaintiff  to  enter  a  nonsuit.  Heldy  that  after  the  filing  of  the 
proper  application  and  bond  the  state  court  could  proceed  no  further  in 
the  cause,  and  that  any  attempt  in  that  direction  was  coram  non  judiee  ; 
and  that,  consequently,  the  nonsuit  was  improperly  granted.  Berry  v. 
Chicago,  R.  L  ^  Pac,  B.  B.  Co.,  S.  C.  Mo.,  Cent.  L.  J.,  July  13, 1877. 

2.  The  act  op  Congress  op  1866  (U.  S.  Rev.  Stat.  §  643),  providing 
for  the  removal  of  criminal  proceedings  against  a  United  States  revenue 
officer  where  the  offence  complained  of  is  alleged  to  have  been  committed 
under  color  of  his  office,  is  constitutional.  State  v.  Boskins,  S.  C.  No. 
Ca.,  Albany  L.  J.,  August  4,  1877. 

3.  When  motion  should  be  made.  —  National  bank.  —  An  action 
in  equity  against  a  national  bank  was  brought  in  a  state  court,  an  answer 
was  filed,  the  bill  was  dismissed,  an  appeal  was  taken,  the  decision  dis- 
missing the  bill  reversed,  and  the  cause  remanded.  The  cause  was  then 
redocketed,  whereupon  defendant  moved  for  its  transfer  to  the  United 
States  circuit  court,  under  the  Act  of  March  3, 1876.  Beld :  (1)  that  the 
motion  to  remove  was  in  apt  time ;  but  (2)  that  the  fact  that  defendant 
was  a  national  bank  furnished  no  reason  for  removal.  JPetillon  v.  Noble, 
C.  C.  U.  S.  No.  D.  111.,  Albany  L.  J.,  June  18,  1877. 

4.  Act  op  March  3,  1875.  —  Citizenship.  —  Plaintiff,  a  citizen  of 
Colorado,  brought  a  stockholder's  bill  in  a  state  court,  in  Colorado,  making 
defendants  thereto  the  railroad  company  (also  a  citizen  of  Colorado),  in 
which  the  plaintiff  was  a  stockholder,  namely,  the  Denver  Pacific  Railway 
Company,  and  also  the  directors  thereof,  including  two  directors,  citizens 
of  Colorado,  against  whom,  however,  no  charges  were  made,  and  no  relief 
asked ;  also  making  a  defendant  another  railroad  company,  namely,  the 
Kansas  Pacific  Railway  Company  (a  citizen  of  Kansas),  and  certain  indi- 
dividuals,  all  citizens  of  other  states  than  Colorado.  The  object  of  the 
bill  was  to  secure  an  account  in  favor  of  the  Denver  Pacific  Company 
against  the  Kansas  Pacific  Company,  and  to  secure  a  decree  in  personam 
against  the  non-resident  directors  of  the  Denver  Pacific  Company.  The 
Kansjis  Pacific  Company  and  the  individual  defendants  connected  with 
that  company,  without  being  joined  with  the  other  defendant,  applied  to 
remove  the  suit  to  the  circuit  court  of  the  United  States,  under  the  Act  of 
March  3,  1876.  Beld,  that  the  suit  was  removable.  Co.  Com.  of  Ara- 
pahoe Co.  V.  Kansas  Pac.  R.  W.  Co.,  C.  C.  U.  S.  Col.,  Chicago  L.  N.,  July 
28,  1877  ;  Cent.  L.  J.,  August  3,  1877. 

5.  Ibid.  —  The  eight  of  removal  cannot  be  defeated  by  the  joinder 
as  defendants  of  citizens  of  the  same  state  with  the  plaintiff,  if  no  relief  is 
prayed  against  them,  and  they  are  made  defendants  without  any  right 
or  reason  or  just  cause.     lb. 

6.  Ibid.  —  In  a  stockholder's  bill  of  the  kind  before  the  court,  the 
company  in  which  the  plaintiffs  are  stockholders  is  a  necessary  party  de- 
fendant, but  the  interest  of  the  stockholders  and  the  company  are  iden- 
tical, and  they  represent  one  side  of  the  controversy,  and  the  company 
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against  whom  the  accounting  and  relief  are  sought  represent  the  other. 
lb. 

7.  Ibid.  —  What  must  be  removed.  —  The  removal  Act  of  March  3, 
1875,  provides  that  the  suit  — the  whole  suit,  and  not  a  part  of  the  suit  — 
shall  be  removed ;  and  under  that  act,  if  the  requisite  conditions  exist, 
any  one  of  the  plaintiffs  or  defendants  may  remove  the  suit  and  carry  the 
other  parties  with  them.     lb. 

TAXATION. 

Injunction  to  restrain  tax  to  pay  interest  on  void  bonds.  — 

On  a  bill  filed  by  tax-payers  to  enjoin  the  levy  of  a  tax  to  pay  interest  on 
the  bonds  issued  in  excess  of  $250,000,  it  appeared  that  the  bonds  were 
all  sold  to  the  railroad  company  in  whose  aid  they  were  voted,  and  con- 
sequently with  full  knowledge  on  the  part  of  its  officers  of  all  the  facts. 
ffeld^  that  the  relief  prayed  for  should  be  granted,  as  the  bonds  in  excess 
of  the  sum  permitted  were  nullities  in  the  hands  of  the  company.  Da- 
viess Co.  Court  V.  Howard,  Ct.  App.  Ky.,  Am.  Law  Reg.,  July,  1877. 

trade-mark. 

Name  op  spring  protected.  —  The  plaintiff  owned  a  certain  spring 
the  water  of  which  had  acquired  celebrity  under  the  name  of  "  Be- 
THESDA."  The  defendant,  who  owned  a  spring  the  waters  of  which  were 
the  same  as  plaintiff's,  used  the  designation  "  Glen  Bethesda  Water." 
Held^  that  plaintiff  was  entitled  to  an  injunction  restraining  defendant 
from  any  use  of  the  word  "  Bethesda."  Dunbar  v.  Grlenn,  S.  C.  Wise, 
Chicago  L.  N.,  August  4,  1877. 

TRUST. 

Active  and  executed  trust.  —  What  disposition  of  estate 

WELL  SUPPORT  TRUST.  —  TrUST  FOR  LIFE"  AND  FOR  COVERTURE  DIS- 
TINGUISHED. —  Rule  in  Shelley's  case,  etc.  —  Upon  a  devise  of  the 
corpus  of  an  estate  to  trustees,  if  the  cestui  que  trust  is  given  an  estate  for 
life  only,  or  if  the  will  clearly  shows  a  purpose  on  the  part  of  the  testator 
to  preserve  the  estate  intact  during  the  life  of  the  cestui  que  trust,  and 
secure  its  passage  to  those  who  would  be  entitled  to  it  upon  the  death  of 
the.  cestui  que  trust,  the  trust  will  be  supported  even  though  the  cestui 
que  trust  be  sui  juris.  But,  where  under  the  operation  of  the  rule  in 
Shelley^ s  case  the  cestui  que  trust  would  take  an  estate  in  fee  simple,  and 
the  only  apparent  purpose  of  the  testator  is  the  protection  of  the  estate 
during  coverture,  the  trust  will  cease  if  the  cestui  que  trust  afterwards 
becomes  discovert. 

A  testator  gave  the  entire  corpus  of  an  estate  to  trustees,  with  active 
duties  to  lease  the  realty  and  put  out  the  personalty  upon  real  security, 
and  to  collect  the  rents  and  income,  and  pay  the  same  to  the  cestui  que 
trust  for  life,  and  so  that  it  should  not  be  liable  to  the  control  or  debts  of 
her  husband,  with  power  of  appointment  by  will,  and  for  want  of  such 
appointment,  "  then  in  trust,  after  the  decease  of  her,  my  said  daughter, 
to  and  for  the  only  proper  use  and  behoof  of  all  and  every  child  or  chil- 
dren which  she  may  leave,  and  the  lawful  issue  of  any  of  them  who  may 
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then  be  deceased  having  left  such  issue,  their  several  and  respective  heirs, 
executors,  administrators,  and  assigns,"  ....  follow^ed  by  a  provision 
that,  in  case  the  cestui  que  trvst  should  die  without  leaving  any  child  or 
children  or  the  issue  of  deceased  child  or  children,  the  estate  should  go  to 
the  right  heirs  of  the  said  cestui  que  trust :  Held^  to  create  an  active 
trust  in  the  trustee  for  the  life  of  the  cestui  que  trusty  with  remainder  of 
the  legal  estate  in  fee  to  her  children  as  purchasers. 

Another  testator  devised  and  bequeathed  an  estate  to  trustees,  to  lease 
the  real  estate,  to  invest  the  personalty  in  specified  securities,  and  to  col- 
lect and  pay  over  the  rents  and  proceeds  to  the  same  cestui  que  trust  for 
her  sole  and  separate  use  during  her  life,  so  as  not  to  be  subject  to  the 
debts  or  control  of  any  husband ;  and  upon  her  decease  to  transfer  the 
corpus  of  the  estate  to  such  persons  and  in  such  manner  as  she  may  ap- 
point by  will ;  and  in  default  of  such  will  or  appointment,  to  those  enti- 
tled under  the  intestate  laws  of  Pennsylvania  to  take  the  same,  if  she 
had  died  seised  thereof  in  fee ;  also  giving  powers  of  sale  to  the  trustees 
with  consent  of  the  cestui  que  trust :  Held^  that  as  the  only  apparent 
purpose  of  the  trust  was  the  protection  of  the  estate  during  coverture,  the 
trust  ceased  upon  the  cestui  que  trust  becoming  discovert,  and  she  there- 
fore took  a  legal  life  estate,  with  remainder  to  her  heirs  in  fee,  which, 
under  the  rule  in  Shelley^s  case^  vested  in  her  a  legal  estate  in  fee. 
Williams'  Appeals,  S.  C.  Pa.,  W.  N.  C,  July  19, 1877. 

See  Tbust  Fund. 

TRUST  FUND. 
A  TRUST  FUND  MAY  BE  FOLLOWED  INTO  AND  OUT  OP  A  DEPOSIT  IN  A 

BANK,  of  which  it  has  formed  a  part,  and  thence  into  the  hands  of  a  re- 
ceiver for  creditors  of  the  partners  who  were  the  trustees ;  and  the  cestui 
que  trust  may  recover  it  in  equity  from  the  receiver.  Brocchus  v.  Mor- 
gan, S.  C.  Tenn.,  Cent.  L.  J.,  July  20,  1877. 

ULTRA  VIRES. 

See  Limitations. 

WILL. 

Construction.  — Contingent  remainder.  — ^Vendor  and  vendee. 
—  Marketable  title.  —  Possibility  of  issue.  — A  possibility  of  is- 
sue is  always  supposed  to  exist  in  law,  even  though  the  parties  have 
passed  the  age  to  which  the  ability  to  bear  children  usually  continues. 

Testator  devised  land  "  to  my  daughter  S.,  to  be  held  by  her  husband, 
whom^  I  hereby  appoint  trustee,  in  trust  for  her  children."  By  a  codicil 
he  provided  :  "  The  devise  to  my  daughter  S.  and  to  her  chilaren  is  in 
tended  and  shall  give  to  her  children  living  at  her  death,  and  to  the  law- 
ful issue  of  any  of  them  if  dead,  in  right  of  such  one  deceased,  and  to  their 
heirs  forever,  share  and  share  alike  "  the  said  land,  *'  and  for  want  of  such 
issue  living  then  that  the  real  estate  so  devised  to  my  daughter  S.  shall  go 
to  and  vest  in  her  husband  during  his  natural  life,  for  his  own  use  and 
benefit,  subject  to  the  trusts  in  the  said  clause  mentioned."     S.  had  four 
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children,  two  bom  before  the  date  of  the  will,  and  two  after  such  date. 
One  of  the  former  and  one  of  the  latter  died  without  issue.  After  S.  had 
arrived  at  the  age  of  seventy-five  years  she  and  her  husband  (also  over 
seventy-five  years  of  age),  together  with  their  two  surviving  children,  who 
were  suijuria^  contracted  to  sell  the  land.  In  an  action  against  the  pur- 
chaser to  enforce  the  contract :  Jleld^  that  S.  took  an  estate  for  life  with 
a  contingent  remainder  to  such  of  her  children  or  their  issue  as  should  be 
living  at  her  death  ;  that  the  purchaser's  title  would  therefore  be  subject 
to  be  impaired  either  by  the  death  of  any  of  S.'s  children  leaving  issue 
during  the  life  of  their  mother,  or  by  the  birth  of  other  children  to  S.,  and 
that  the  title  was  therefore  not  such  a  marketable  one  as  a  chancellor 
would  compel  a  purchaser  to  take.  Li9t  v.  Rodney^  S.  C.  Pa.,  W.  N.  C, 
August  2,  1877. 

See  Trust. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

(To  appear  ia  121  Mass.) 

ATTORNEY  AND  CLIENT. —  COMPENSATION  OF  ATTORNEY. 

PIERCE  V.  PARKER. 

An  attorney  at  law,  under  a  charge  of  commissions  on  money  collected,  may  recover  a 
fair  compensation  for  serrices  rendered,  not  included  in  his  specific  charges,  although 
the  client  personally  makes  the  collection ;  and  the  time  of  making  such  charge  is  im- 
material. 

Morton,  J.  This  is  an  action  of  contract,  brought  by  an  attorney  at 
law,  to  recover  for  his  services  and  disbursements  in  suits  brought  by  the 
defendants  against  certain  insurance  companies.  The  only  item  of  the 
plaintiff^s  account  which  was  disputed  was  the  fifty-fourth  item,  being  a 
charge  of  $350  for  commissions  on  the  amount  collected  of  the  insurance 
companies.  It  appeared  at  the  trial  that  the  defendants  personally  col- 
lected this  amount  of  the  insurance  companies,  and  that  it  did  not  pass 
through  the  hands  of  the  plaintiff,  and  that  the  charge  of  $350  for  com- 
missions was  made  by  the  plaintiff  after  the  money  was  thus  collected. 

In  regard  to  this  item,  the  defendants  requested  the  court  to  instruct 
the  jury,  "that  the  plaintiff  could  not  recover  any  sum  upon  this  item  in 
the  account  annexed,  because  the  relation  of  counsel  and  client  had  been 
terminated  before  the  charge  was  made,  and  because  the  collection  was 
not  made  in  fact  by  the  plaintiff."  The  court  rightly  refused  to  give  this 
instruction.  The  question  whether  the  plaintiff  was  entitled  to  recover 
the  whole  or  any  part  of  this  item  does  not  depend  upon  the  time  when 
he  made  the  charge  in  his  books,  nor  upon  the  fact  that  the  collection  was 
not  made  by  him. 
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In  the  case  of  an  attorney  at  law,  or  other  agent,  acting  for  his  prin- 
cipal in  complicated  affairs,  it  is  manifestly  inconvenient,  if  not  impracti- 
cable, for  the  agent  to  make  a  specific  charge  for  every  item  of  service 
rendered  by  him  for  his  principal.  Although  he  makes  specific  charges 
for  the  more  prominent  and  important  services  rendered  by  him,  yet  if,  in 
the  course  of  his  agency,  he  performs  other  services  not  included  in  such 
charges,  it  is  not  unreasonable  nor  unjust  that  he  should  recover  for  such 
other  services  by  a  charge  for  commissions,  or  in  some  other  general  form, 
if  his  labors  result  in  the  collection  of  money  by  his  principal. 

In  a  case  like  the  one  at  bar,  an  attorney  at  law  cannot  charge  a  com- 
mission as  a  fixed  and  arbitrary  standard  of  compensation,  but  under  such 
a  charge  he  may  recover  a  fair  compensation  for  services  rendered  which 
have  not  been  included  in  specific  charges  made  by  him.  The  time  when 
he  makes  his  charge  is  immaterial,  and  the  fact  that  the  client  personally 
receives  the  money  collected  cannot  deprive  the  attorney  of  his  right  to  a 
reasonable  compensation  for  all  his  services  rendered  while  the  agency 
continued. 

The  rulings  of  the  court  at  the  trial  were  in  accordance  with  these  prin- 
ciples, and  were  correct.  JSxceptions  overruled. 

A.  Itu88^  for  the  defendants. 

W.  Q-aston^  for  the  plaintiff. 


NOTES  OF  NEW  BOOKS. 

Judgments  against  Bankrupts.  By  A.  C.  Freeman.  The  Publishers  of  the  Central 
Law  journal  announce  a  new  and  enlarged  edition  of  this  excellent  dissertation. 

A  Treatise  on  the  Law  Relating  to  the  Office  and  Duties  of  Notaries  Public  throughout  the 
United  States,  with  Forms  of  Affidavits,  Acknowledgments,  Conyeyances,  Depositions, 
Protests,  and  Legal  Instruments.  By  John  Proffatt,  LL.  B.  San  Franci^'co: 
Sumner  Whitney  &  Company  ;  New  York :  Kurd  &  Houghton,  —  Riverside 
Press. 

Messrs.  Cockcroft  &  Co.  of  New  York  and  Chicago  will  have  ready  in  a  few  weeks 
An  Unabridged  Table  of  Cases,  giving  the  name,  volume  of  reports,  and  page  of  every  re- 
ported case  contained  in  the  Federal,  State,  and  Territorial  Courts,  and  in  addition  show- 
ing wherever  it  has  been  subsequently  cited  from  the  earliest  case  to  January  1,  1877. 

Messrs.  Clarke  &  Co.  of  Cincinnati  have  published  a  Lawyer^s  Collection  Docket,  It 
is  better  than  anything  that  has  preceded  it.     Price,  $8.50. 

The  Civil  Remedy  for  Injuries  aruingfrom  the  Sale  or  Gift  of  Intoxicating  Liquors,  By 
John  D.  Lawson.  Published  by  Central  Law  Journal  Company  of  St.  Louis.  A 
pamphlet  of  over  fifty  pages,  containing  the  civil  damage  laws  of  Maine,  Connecticut,  In- 
diana, New  Hampshire,  Illinois,  Iowa,  Kansas,  Michigan,  New  York,  Ohio,  and  Wiscon- 
sin, together  with  all  the  adjudications  which  have  been  made  under  these  acts. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IN   LATE   ISSUES  OF  AMEBIOAN    LEGAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  WreDi  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record ,  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register ,  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal^  St.  Louis,  Mo.,  Seymour  D.  Thompson. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Ins.  L.  J. — Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  Jur.  —  Monthly  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphm,  Kay  &  Bro. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ATTACHMENT. 

The  United  States,  when  a  plaintiff  in  a  civil  action,  is  en- 
titled to  the  writ  of  attachment,  and  is  relieved  by  section  1001,  Revised 
Statutes,  from  giving  the  usual  undertaking.  United  States  v.  Ottman^ 
S.  C.  D.  C,  W.  L.  R.,  July  30, 1877. 

See  Bankruptcy,  4. 

BANKRUPTCY. 

1.  Interest.  —  Where  the  assignee  has  sold  real  estate  dis- 
charged OF  liens,  he  should  allow  interest  on  the  liens  to  the  date  of 
making  up  his  report  of  distribution.  In  re  Devore^  D.  C.  U.  S.  W.  D. 
Pa.,  16  N.  B.  R.  No.  2. 

2.  Attorney's  commissions  and  costs  stipulated  to  be  paid  on  fore- 
vol.  IV.  10 
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closure  are  not  allowable  when  the  proceedings  to  foreclose  are  invalid. 
lb. 

3.  Jdbisdiction.  —  When  the  bankrupt  court  has  first  taken 
jurisdiction  by  ordering  a  sale  of  mortgaged  premises,  discharged  of  liens, 
it  thereby  ousts  a  state  court  of  jurisdiction  to  foreclose  the  mortgage.    lb. 

4.  Attachment.  —  An  assignment  to  an  assignee  duly  appointed 
in  the  bankruptcy  proceedings  dissolves  the  lien  of  an  attachment  levied 
within  four  months  prior  to  the  filing  of  the  petition.  Duffield  v.  Hartan, 
S.  C.  N.  Y.,  lb. 

6.  Payment  by  mistake  to  sheriff.  —  A  debtor  of  the  bankrupt, 
who  has,  in  ignorance  of  the  appointment  of  an  assignee,  paid  the  amount 
of  his  indebtedness  to  the  sheriff  under  an  execution  in  the  attachment 
suit,  is  not  thereby  relieved  from  his  liability  to  the  assignee.     lb. 

6.  Set-off.  —  A  voluntary  assignee  is  a  mere  representative  of  his 
assignor,  and  takes  his  choses  in  action  subject  to  any  existing  right  of  set- 
off. Where  a  bank  has  made  a  voluntary  assignment  for  the  benefit  of 
creditors,  a  depositor  may  set  off  a  balance  of  deposits  due  him  against  his 
note  held  by  the  bank  at  the  time  of  the  assignment.  City  Bank  of  Rar- 
risburg  v.  Sherlock^  S.  C.  Pa.,  lb. 

7.  Procuring  entry  of  judgment.  —  Where  one  of  the  members 
of  an  insolvent  firm,  with  knowledge  of  such  insolvency,  carries  a  message 
at  the  request  of  a  creditor,  although  unwillingly,  to  an  attorney,  direct- 
ing him  to  enter  up  judgment  upon  a  judgment  note  which  the  firm  had 
previously  given,  neldy  that  he  thereby  procured  the  entry  of  such  judg- 
ment and  the  issuing  of  the  execution  thereon.  In  re  Benton^  C.  C.  U.  S. 
E.  D.  Pa.,  lb. 

8.  Jurisdiction.  —  Under  the  amendatory  Act  of  June  22, 1874, 
the  federal  courts  have  exclusive  jurisdiction  over  actions  brought  by  as- 
signees to  recover  property  claimed  to  have  been  transferred  by  a  bank- 
rupt in  violation  of  section  5128,  where  the  value  of  such  property  exceeds 
five  hundred  dollars.  The  state  courts  were  thereby  ousted  of  their  juris- 
diction over  such  actions  pending  before  them  at  the  time  of  its  passage. 
Olcott  V.  Maclean^  S.  C.  N.  Y.,  lb. 

9.  A  discharge  in  bankruptcy  cannot  be  set  up  as  a  gen- 
eral defence  to  an  action  by  a  creditor  to  set  aside  a  conveyance  in 
fraud  of  creditors  pending  at  the  time  of  filing  the  petition,  where  such 
creditor  has  not  proved  his  claim  in  the  bankruptcy  proceedings,  and  the 
assignee  has  not  interfered  in  the  cause  in  any  way.  But  the  discharge 
may  be  set  up  in  such  action  in  bar  of  a  personal  judgment  against  the 
bankrupt  other  than  the  subjection  of  the  property  and  claims  reached  by 
the  creditor's  bill  to  the  satisfaction  of  the  judgment.  Phelps  v.  Ourti^ 
S.  C.  111.,  lb. 

10.   A   CONVEYANCE    MADE  IN    FRAUD  OF  CREDITORS    IS  VOIDABLE 

AND  NOT  VOID,  and  the  property  embraced  in  it  does  not  absolutely  vest 
in  the  assignee  as  a  portion  of  the  bankrupt's  estate.     lb. 

11.  A  cross-bill  setting  up  defendant's  discharge  in  bank- 
ruptcy is  not  defective  in  not  making  his  assignee  a  party^  where  almost 
four  years  have  elapsed  since  the  appointment  of  the  assignee,  and  he  has 
made  a  final  settlement  and  been  discharged,     lb. 

12.  In  order  to  render  void  a  conveyance  made  by  a  bank- 


October,  1877.]  THE  AMERICAN  LAW  TIMES.  147 

Vol.  I  v.]  Digest  of  Casbb.  [No.  10. 

BUPT  WITHIN  FOUB  MONTHS  of  filing  a  petition,  with  a  view  to  give  a 
preference  or  other  conveyance  within  six  months,  it  must  appear  that 
the  person  taking  it  kneto  that  it  was  made  in  fraud  of  the  provisions  of 
the  bankrupt  act  in  the  one  case,  or  to  prevent  the  property  coming  to  the 
assignee,  or  from  being  distributed  under  the  act,  in  the  other.  A  con- 
veyance made  to  secure  an  actual  loan  is  valid  if  made  and  taken  in  good 
faith.  Neither  bad  faith  nor  its  equivalent,  conduct  wanting  in  good  faith, 
is  to  be  assumed  but  must  be  proved.  Campbell  v.  Whitey  D.  C.  U.  S. 
Vt.,  lb. 

13.  Guardian's  bond.  —  A  disghabge  in  bankruptcy  releases  the 
bankrupt  from  liability  as  surety  on  a  guardian's  bond.  Meitz  v.  77ie  Peo- 
ple^ lb.  Nos.  2  and  3.' 

14.  Where  goods  are  pratjdulently  shipped  beyond  control 
OF  VENDOR.  —  Discharge.  —  Where  one  purchases  goods  under  a  con- 
tract to  pay  cash  on  delivery,  and  upon  delivery  ships  them  beyond  the 
control  of  the  vendor,  and  then  refuses  payment,  such  conduct  may  be  re- 
garded as  a  fraud  in  the  creation  of  the  debt  under  section  33  of  the  bank- 
rupt act,  and  his  discharge  will  not  release  him.  Classen  v.  Schoneman^ 
S.  C.  111.,  lb.  No.  3. 

15.  Bad  debts  bought  to  be  used  as  set-off.  —  A  court  of  equity 
will  not  aid  a  debtor  to  a  bankrupt's  estate  to  set  off  debts  bought  upon  a 
speculation  of  the  probable  dividends  against  the  debt  he  owes  the  estate. 
HutU  v.  HolmeSy  D.  C.  U.  S.  Mass.,  lb. 

16.  Knowledge  that  a  merchant  has  suspended  payment  gen- 
erally includes  a  constructive  knowledge  of  each  particular  suspension. 
lb. 

17.  Composition.  —  Set-off.  —  Diligence.  —  A  creditor  who  re- 
ceives a  composition  from  his  bankrupt  debtor,  with  full  knowledge  of  all 
the  facts,  is  not  entitled  afterwards  to  require  a  set-off  to  be  enforced  by  a 
court  of  equity  which  he  had  opportunity  to  assert  at  the  time  the  com- 
position was  made.    lb, 

18.  Judgment  creditor.  —  Priority.  —  Where  an  attachment 
upon  property  of  the  bankrupt  for  its  full  value  is  dissolved  by  an  adjudi- 
cation, a  judgment  creditor  who  has  made  a  levy  subject  to  such  attach- 
ment is  not  entitled  to  priority  as  against  the  assignee.  But  where  a  cred- 
itor has  obtained  a  valid  and  effectual  lien  by  attachment,  and  has 
prosecuted  his  suit  to  judgment,  and  made  an  execution  levy,  his  lien 
under  such  levy  is  to  be  considered  as  prior  in  time  to  that  of  other  cred- 
itors who  have  levied  attachments  in  the  mean  time,  and  is  not  affected 
by  the  dissolution  of  the  attachments.  In  re  Steele^  D.  C.  U.  S.  E.  D. 
Wise.,  lb. 

19.  Subrogation.  —  Where  a  partnership  of  two  partners  in 
EQUAL  INTEREST  was  bound  as  a  firm  as  surety  for  a  debt,  and  a  decree 
was  rendered  against  the  firm  for  the  debt  to  be  paid,  and  which  was  paid 
out  of  the  social  assets,  the  firm  having  been  dissolved,  and  a  balance  hav- 
ing been  left  due,  but  not  ascertained  by  judicial  judgment  or  decree,  from 
one  kyi  the  partners  to  the  other,  and  the  partner  who  owed  the  balance 
having,  after  all  this,  gone  into  bankruptcy :  Held^  that  the  solvent  part- 
ner had  no  right  to  be  subrogated  to  the  rights  of  the  creditor  of  the  firm, 
who  obtained  the  decree,  for  half  the  amount  paid,  against  the  individual 
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estate  of  the  bankrupt  partner,  as  agaipst  other  creditors  of  that  partner. 
In  re  Smith,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

20.  Creation  of  debt  by  fraud.  —  Section  5117  construed.  — 
When  A.  obtains  goods  of  B.,  representing  himself  to  possess  property 
which  he  does  not  possess,  and  sach  representations  induce  a  credit  which 
the  seller  would  not  give  without  it,  A.  has  "  created  "  a  debt  "  by  fraud," 
in  violation  of  section  5117,  Revised  Statutes.  When  A.  obtains  goods, 
making  no  other  special  promise  of  payment  than  is  involved  in  the  ordi- 
nary assumpsit  or  undertaking  to  pay  for  goods  purchased,  but  deliberately 
intending  at  the  time  not  to  pay  for  them,  he  has  ^^  created  "  a  debt  by 
"  fraud,"  in  violation  of  the  provisions  of  the  bankrupt  law  in  section  5117 
Revised  Statutes  United  States.     In  re^Ahherg,  D.'C.  U.  S.  Del.,  lb. 

21.  Ibid.  —  Habeas  corpus.  —  Evidence,  etc.  —  Where  a  bank- 
rupt is  in  prison  or  under  arrest  for  a  debt  which  is  not  dischargeable  in 
bankruptcy,  the  United  States  court,  on  a  writ  of  habeas  corpus^  will  not 
discharge  him.  "  Order  27  in  Bankruptcy,"  prescribed  by  the  supreme 
court  of  the  United  States  for  the  regulation  and  government  of  the  courts 
in  bankruptcy  matters,  as  regards  the  arrest  of  the  bankrupt  and  petition 
for  release,  must  be  construed  as  not  applying  to  cases  where  the  debt  is 
dischai^eable.  The  question  to  be  determined  is  one  of  fact,  viz. :  Was 
the  debt  for  which  the  bankrupt  was  arrested  dischargeable  under  the 
bankrupt  law,  or  not  ?  This  question  must  be  determined  by  the  court  or 
judge  hearing  the  habeas  corpus  case,  on  all  the  legal  evidence  within  its 
or  his  reach.  No  ex  parte  affidavits  made  in  the  state  courts  as  to  char- 
acter of  the  debt  contracted,  and  no  evidence  of  want  of  authority  in  the 
state  courts  to  arrest  for  the  frauds  contemplated  by  section  5117  of  the 
Revised  Statutes,  will  be  permitted  to  interfere  with  the  full  examination 
from  all  sources  of  evidence  of  the  simple  fact,  whether  the  debt  was  or 
was  not  dischargeable  under  the  bankrupt  act.     If  the  debt  for  which  the 

f)risoner  is  arrested  is  of  such  a  character,  it  matters  not  that  the  state 
aws  do  not  give  authority  to  arrest  for  the  frauds  mentioned  in  said  sec- 
tion,    lb. 

22.  Assent  of  creditors  and  amount  of  assets.  —  In  the  ab- 
sence of  consent  by  creditors  in  voluntary  cases,  no  matter  when  com- 
menced nor  when  debts  were  contracted,  the  assets  must  pay  thirty  per 
cent.,  not  fifty  per  cent.,  or  there  can  be  no  discharge ;  in  compulsory 
cases  the  bankrupt,  if  otherwise  entitled  thereto,  is  entitled  to  a  discharge 
irrespective  of  the  assent  of  creditors  or  the  amount  of  his  assets.  In  re 
GHfford,  D.  C.  U.  S.  W.  D.  Mich.,  lb. 

bills  and  notes. 

1.  Notice.  —  The  holder  of  dishonored  paper  may  give  no- 
tice directly  to  all  prior  parties,  or  only  to  his  immediate  predecessor  on 
the  paper.  In  the  latter  case,  such  predecessor  has  the  same  time  to  give 
notice  to  his  indorser  as  though  he  himself  had  been  the  holder  and  had 
the  paper  protested.  A  banker  or  agent,  to  whom  paper  has  been  trans- 
mitted for  the  purpose  of  obtaining  acceptance  or  payment,  is,  so  far  as 
the  question  of  notice  is  concerned,  to  be  considered  as  though  he  were 
the  real  holder  and  his  principal  a  prior  indorser.  A  note,  payable  in 
Topeka,  was,  on  August  o,  legally  protested  there,  and  notice  thereof  for- 


October,  1877.]  THE  AMERICAN  LAW   TIMES.  149 

Vol.  IV.]  Digest  of  Casbb.  No.  10. 

warded  by  mail  by  the  banker,  who  held  the  note  for  collection,  to  the 
owners  at  Fort  Scott.  Notice,  when  received,  was  sent  by  them  by  mail 
to  the  indorser  at  Atchison.  It  took  a  letter  two  days  to  go  by  mail  from 
Topeka  to  Fort  Scott,  and  two  days  to  go  in  like  manner  from  Fort  Scott 
to  Atchison.  The  indorser  received  the  notice  on  August  10  ;  the  9th 
was  Sunday.  Seld^  that  a  finding  that  legal  notice  had  been  given  must 
be  sustained^  although  it  appeared  that  there  was  a  daily  mail  between 
Topeka  and  Atchison,  and  that  all  parties  except  the  notary  knew  where 
the  indorser  resided,  and  although  it  was  not  shown  at  what  exact  hour 
the  notice  was  deposited  in  the  post-office  at  Topeka  or  at  Fort  Scott,  or 
received  by  the  owners  or  the  indorser,  or  what  hours  the  mail  left  Topeka 
or  Fort  Scott,  or  reached  Fort  Scott  or  Atchison.  Seaton  v.  Scoville^  S. 
C.  Kans.,  Cent.  L.  J.,  August  24,  1877. 

2.  Negotiability  of  note.  —  Collection  fee  clause.  —  A  clause 
in  a  promissory  note,  allowing  a  commission  upon  its  face  as  a  collection 
fee,  in  case  of  its  non-payment  at  maturity,  renders  the  note  uncertain 
and  destroys  its  negotiability.  A  promissory  note  in  the  usual  form  con- 
tained, immediately  after  the  amount,  the  words  ^'  and  five  per  cent,  col- 
lection fee  if  not  paid  when  due.''  In  an  action  by  the  holder  against  the 
indorser :  Seldy  that  the  note  was  not  negotiable,  and  that  defendant  was 
therefore  not  liable  as  an  indorser  of  negotiable  paper.  Woods  v.  Norths 
S.  C.  Pa.,  W.  N.  C,  August  15, 1877. 

See  Infant* 

BOND. 

1.  Action  on  official  bond. — Pbesumptions.  —  H.  was  ap- 
pointed superintendent  of  Indian  affairs  to  succeed  himself,  and  at  the  date 
of  the  execution  of  his  second  bond  there  was  a  balance  due  the  United 
States  of  the  moneys  received  by  him  under  his  first  bond :  Held^  that 
there  could  be  no  presumption  that  this  sum  had  been  illegally  appropri- 
ated by  the  officer,  but  the  fact  must  be  proved  by  the  party  claiming  or 
alleging  it ;  and  that  in  the  absence  of  such  proof,  the  presumption  is  that 
this  balance  was  then  in  the  hands  of  the  officer,  to  be  applied  and  ac- 
counted for  under  his  second  bond.  United  States  v.  Earhart^  C.  C.  U. 
S.  Oregon,  Pac.  Law  Rep.,  August  14,  1877. 

2.  Ibid.  —  Limitations.  —  Mabshal's  bond.  —  Section  784,  of  the 
Revised  Statutes,  limiting  the  time  within  which  actions  must  be  com- 
menced on  marshals'  bonds,  does  not  apply  to  actions  instituted  by  the 
United  States.     United  States  v.  Rand^  C.  C.  U.  S.  Cal.,  lb. 

See  BANKBxrPToy,  13. 

"CIVIL  DAMAGE"  LAW. 

See  Damages,  3  ;  Evidence,  3 ;  Pleading  and  Pbactice,  3. 

CONTRACT. 

See  Infant. 
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CRIMINAL  LAW. 
1.   EVIDENCB  OP    ACCUSED.  —  BELIEF    OF,  THAT    HIS    LIFE   WAS    IN 

DANGBB.  —  On  an  indictment  for  murder,  where  the  defence  is  a  justifi- 
cation of  the  act,  it  is  error  not  to  permit  the  accused  to  testify  that,  at 
the  time  he  fired  the  shot,  he  believed  himself  to  be  in  danger  of  losing 
his  life.  State  v.  Harrington^  S.  C.  Nev.,  Cent.  L.  J.,  August  17,  1877. 
2.  Requisites  of  indictment.  —  Fobqery.  —  An  indictment  under 
section  21,  p.  471, 1  Wag.  Stat.  (Missouri),  which  fails  to  use  any  of  the 
words  pas9y  utter^  or  publisAy  but  uses  the  words  '*  sell,  exchange,  and 
deliver, '  is  good  if  the  acts  charged  constitute  a  passing  of  a  forged  in- 
strument ;  and  where  the  indictment  charges  that  the  defendant  did  ^^  %ell^ 
exchange^  and  deliver^^^  the  forged  paper,  and  the  acts  charged  show 
affirmatively  that  he  did  not  do  so,  yet  he  may  be  convicted  of  passing  it, 
although  the  indictment  does  not  cnarge  that  he  did  so.  It  is  not  neces- 
sary to  charge  the  crime  in  the  descriptive  words  of  the  statute^  nor  in 
equivalent^  nor  in  interchangeable  or  convertible  terms;  but  it  is  sufficient 
if  words  be  used  which,  in  connection  with  the  acts  charged,  in  common 
parlance  constitute  the  crime  imputed  by  the  words  used  in  the  statute  to 
define  the  offence.  Watson  v.  The  State^  S.  C.  Mo.,  Cent.  L.  J.,  August 
31, 1877. 

DAMAGES. 

1.  Causa  proxima. — Defective  shaft.  —  Under  the  statute  of 
Illinois  of  July  1,  1872,  compelling  owners  of  coal  mines  to  make  escape- 
ment shafts  in  their  mines,  and  giving  a  right  of  action  to  any  one  dam- 
aged by  a  failure  on  the  part  of  an  owner  to  comply  therewith :  Held^  that 
proof  of  failure  on  the  part  of  an  owner  so  to  comply  with  the  statute,  and 
that  such  failure  contributed  to  the  injury  complained  of,  entitles  plaintiff 
to  recover,  notwithstanding  the  immediate  cause  of  the  injury  may  have 
been  the  result  of  accident,  and  not  the  result  of  any  fault  on  the  part  of 
the  owner.  Wesley  Oity  Coal  Co,  v.  Healer^  S.  C.  111.,  Cent.  L.  J.,  August 
24,  1877. 

2.  Measube  of.  —  Whebe  the  wateb  of  a  stream  had  been 
DIVEBTED  from  flowing  in  its  accustomed  channel,  by  reason  of  the  erec- 
tion by  H.  of  a  dam  at  its  source,  whereby  A.  through  whose  land  it  had 
flowed  sustained  damage :  Held^  that  the  measure  of  damages  was  the 
difference  in  the  market  value  of  the  property  of  A.  as  a  farm  and  ore 
bank  immediately  before  H.  appropriated  the  stream,  and  immediately 
afterwards  as  affected  thereby,  without  regard  to  the  fact  that  A.  had 
formerly  used  the  water  or  might  hereafter  require  it  for  use  in  washing 
the  ore  obtained  from  his  ore  bank.  Hanover  Water  Co.  v.  Ashland  Iron 
Co.,  W.  N.  C,  August  23,  1877. 

3.  "Civil  damage  act."  —  Exbmplaby  damages.  —  Evidence. 
—  Under  a  statute  giving  exemplary  damages  to  the  wife  "  who  shall  be 
injured  in  person,  property,  means  of  support,  or  otherwise  ....  by  reason 
of  the  intoxication  of  any  person,"  it  is  held  proper  to  show  that  she  had 
been  excluded  from  society  on  account  of  her  husband's  intoxication,  and 
to  give  evidence  of  her  mental  sufferings,  generally,  on  account  of  his 
drunkenness.     But  facts  should  not  be  admitted  tending  to  prove  dam- 
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ages  that  are  merely  fandful  or  too  remote.    Friend  y.  JDunkSy  S.  C. 
Mich.,  Cent.  L.  J.,  September  17, 1877. 

EQUITY. 

An  ornciAL  bond  that  is  defective  cannot  be  reformed  in  equity. 
'      Trustees,  ^c.  v.  Otis,  S.  C.  lU.,  Cent.  L.  J.,  August  24, 1877. 

ESTOPPEL. 

See  Vbndob  and  Vendee. 

evidence. 

1.  Contract  undeb  seal.  —  Other  writings  and  parol  evi- 
dence TO  explain. —  The  M.  Co.  advertised  for  proposals  for  a  bridge, 
the  proposals  to  specify  the  strain  upon  the  metal  in  sustaining  the  re- 
quired weight.  The  A.  Co.  sent  such  proposal  in  writing,  and  afterwards 
entered  into  a  contract,  under  seal,  to  build  the  bridge  ^*  according  to  the 
specifications  hereunto  annexed."  No  specifications  were  annexed  to  the 
contract,  but  on  its  back  was  pasted  the  advertisement  for  proposals.  The 
A.  Co.  built  the  bridge,  and  brought  an  action  of  covenant  for  the  price. 
Defendants  offered  in  evidence  plaintiffs*  written  proposals,  to  be  followed 
by  evidence  of  declarations  made  by  plaintiff's  president  immediately  be- 
fore the  execution  of  the  contract,  and  showing  that  the  contract  was  based 
upon  these  proposals.  Seld,  that  both  offers  of  evidence  should  have  been 
aamited.  Monocacy  Bridge  Co.  v.  Am.  Iron  Bridge  Man.  Co.,  S.  C.  Pa., 
W.  N.  C,  September  6, 1877. 

2.  The  declarations  and  admissions  of  a  special  aqent, 
which  are  not  within  the  scope  of  his  authority,  are  not  admissible  in  evi- 
dence against  his  principal.     lb. 

8.  "Civil  damage^'  act.  —  What  mat  be  proved.  —  In  an  ac- 
tion for  injuries  to  a  wife  arising  from  the  sale  of  liquor  to  her  husband, 
there  should,  as  a  rule,  be  no  evidence  allowed  of  facts  antecedent  to  the 
unlawful  acts  complained  of,  except  to  show  his  habits  and  circumstances 
before  they  were  committed  ;  but  the  jury  should  be  told  to  discriminate 
between  losses  caused  by  commercial  changes  and  those  which  result  from 
drunken  neglect.  The  evidence  of  his  pecuniary  condition  before  the  acts 
complained  of  is  not  to  be  introduced  as  showing  a  substantive  cause  of 
action,  but  to  be  considered  with  other  facts  as  showing  the  damage  sus- 
tained by  plaintiff.  The  mere  fact  that  a  man  had  been  of  intemperate 
habits  before  he  began  to  buy  liquor  of  a  particular  dealer,  will  not  pre- 
vent his  wife  from  recovering  in  an  action  against  that  dealer  for  injuries 
done  her  by  sales  which  he  had  made  to  her  husband.  Friend  v.  Dunks, 
S.  C.  Mich.,  Cent.  L.  J.,  September  17,  1877. 

4.  Proof  op  signature.  —  Comparison. — A  signature  offered  for 
the  purpose  of  comparison  cannot  be  proved  to  be  an  original  and  a  gen- 
uine signature,  merely  by  the  opinion  of  a  witness  that  it  is  so,  such  opin- 
ion being  derived  solely  from  the  witness's  general  knowledge  of  the 
handwriting  of  the  person  whose  signature  it  purports  to  be.  Ebom  v. 
Zimpleman,  S.  C.  Texas,  Cent.  L.  J.,  August  31,  1877. 
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6.   PhOTOGBAPHIC  copies  of  INSTBUMENTS  SUED  ON  CAN  ONLY  BE 

USED  AS  SBCONDABY  EVIDENCE.  —  Like  letter-press  copies,  they  are 
copies  which  may  or  may  not  be  facsimiles  of  their  originals.  It  is  a 
question  of  fact  as  to  whether  a  photographic  copy  of  a  writing,  when 
offered  in  evidence,  is  a  mathematically  exact  reproduction  of  its  original. 
2b. 

See  Bankbuptcy,  21 ;  Cbiminal  Law,  1 ;  Damages,  8 ;  Pleading 

AND  Pbactice,  1. 

frauds,  statute  of. 

Obal  guabantee  op  NOTE.  —  If  A.  pays  a  debt  to  B.  by  delivering 
him  the  note  of  C.  and  orally  guarantees  the  payment  thereof,  such  guar- 
anty is  void  under  the  statute  of  frauds,  —  his  own  original  debt  being 
thereby  dischai^ed.  Dowa  v.  Swett^  S.  C.  Mass.,  Am.  Law  Reg.,  August, 
1877. 

FRAUDULENT    CONVEYANCE. 

Title  acquired  undeb  fbaudulent  conveyance.  —  A  voluntary 
conveyance  of  property,  made  for  the  purpose  of  defrauding  the  creditors 
of  the  grantor,  will  pass  the  title  to  the  grantee,  and  the  property  will  be 
subject  to  levy  or  sale  as  the  property  of  the  latter,  at  the  suit  of  his  cred- 
itors. Though  the  conveyance  be  subject  to  disaffirmance  for  fraud  at  the 
suit  of  the  creditors  of  the  grantor,  it  cannot  be  impeached  by  the  repre- 
sentatives, heirs,  or  devisees  of  tiie  grantor,  or  by  any  person  claiming 
under  him.  Fowlkes  v.  Sarrisy  S.  C.  Tenn.^  Cent.  L.  J.,  August  24, 
1877- 

HABEAS  corpus. 

See  Bankbuptcy,  21. 

INFANT. 
CONTBACT.  —  PaBTNEBSHIP.  —  RATIFICATION.  —  ThE   PBOMISB    OF 

AN  INFANT  TO  PAY  CHECKS  drawn  in  the  name  of  the  firm  of  which  he 
is  a  member  is  voidable,  and  the  burden  of  proof  is  upon  the  plaintiff  to 
show  a  ratification  by  the  defendant  after  he  became  of  age.  In  an  action 
against  an  infant  upon  two  checks  drawn  by  a  firm  of  which  he  was  a 
member,  the  facts  that  a  portion  of  the  goods  which  formed  the  consider- 
ation of  the  checks  remained  unsold  up  to  the  time  of  the  dissolution  of 
the  partnership,  which  was  seven  weeks  after  the  defendant  became  of 
age  ;  that  during  the  said  seven  weeks  he  drew  money  for  his  personal  use, 
from  time  to  time,  from  the  firm  ;  and  that,  at  the  dissolution,  his  part- 
ners agreed  with  him  that  they  would  answer  and  pay  all  the  debts  of  the 
firm,  do  not  constitute  a  ratification  of  his  promise  to  pay.  Tobey  v. 
Wood,  S.  C.  Mass.,  Cent.  L.  J.,  August  10, 1877 ;  Albany  L.  J.,  August 
25, 1877. 

INSURANCE. 

1.  Construction  of  policy. —Watveb. — Condition  that  waiveb 
MUST   BE   INDOBSED   ON   POLICY,   ETC.  —  By  the  terms  of   an  insur- 
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ance  policy  ^^  no  agent  or  other  person,  excepting  one  of  the  general  officers 
of  the  company  (and  then  only  by  indorsement  hereon  made  and  signed 
by  said  officer),  is  authorized  to  waive,  change,  alter,  or  amend  any  con- 
dition or  provision  of  this  policy."  The  secretary  having  requested  the 
plaintiff's  adjuster  to  delay  making  out  proofs  of  loss,  pending  estimates 
for  rebuilding,  thereby  leading  the  insured  to  believe  that  proofs  of  loss 
would  not  be  required  within  the  time  specified  in  the  conditions  :  Held^ 
that  it  was  a  question  of  fact  for  the  jury  whether  there  was  a  waiver  or 
not.     State  Ins.  Co.  v.  Todd,  S.  C.  Pa.,  W.  N.  C,  August  16,  1877. 

2.  Incumbbancb.  —  Kkowledge  or  insured.  —  The  terms  of  a 
policy  stipulated  that  ^^  if  any  incumbrance  exists  on  the  insured  property 
at  the  date  of  this  policy  ....  and  the  insured  shall  fail  to  notify  the 
secretary  of  this  company  thereof  in  writing  ....  this  company  shall 
not  be  liable  for  loss  or  damage  under  this  policy."  An  undisclosed  mort- 
gage existed  at  the  time  of  issuing  the  policy  ;  subsequently,  through  the 
same  agents,  the  mortgagee's  interest  was  insured  under  another  policy, 
and  eight  months  after  a  renewal  certificate  of  the  first  policy  was  issued. 
Both  policies  were  signed  by  the  president  and  secretary  of  the  company, 
and  countersigned  by  the  agents :  Held,  that  the  above  facts,  if  not  con- 
clusive, were  yet  sufficient  to  warrant  the  jury  in  finding  that  the  defendant 
had  knowledge  of  the  incumbrance,     lb. 

INTEREST. 
See  Bankruptcy,  1. 

LIMITATIONS. 

See  Bond,  2 ;  Trust,  2. 

MECHANIC'S  LIEN. 

See  Municipal  Corporation,  8. 

mortgage. 

1.  Consideration.  —  Where  mortgage  is  held  by  mortgagor. 
—  Notice,  etc.  —  A  mortgage  duly  executed  and  recorded,  but  made 
without  consideration  and  remaining  in  the  hands  of  the  mortgagor,  is  in- 
choate, not  void ;  and  a  subsequent  sale  of  it  by  the  mortgagor  to  a  pur- 
chaser for  value,  and  a  delivery  to  said  purchaser  of  an  assignment  duly  ex- 
ecuted by  the  nominal  mortgagee,  renders  the  mortgage  binding  as  against 
a  subsequent  purchaser  of  the  property  who  acquired  title  after  the  de- 
livery of  the  assignment  but  before  it  was  recorded. 

L.,  the  owner  of  property,  executed  and  recorded  mortgages  thereon  to 
S.  These  mortgages  were  without  consideration,  and  were  never  deliv- 
ered to  S.,  being  retained  by  L.  after  recording.  Afterwards  L.  sold  the 
mortgages  to  M.  for  a  consideration,  and  transferred  them  to  him  by  as- 
signments duly  executed  by  S.  These  assignments  were  not  recorded  for 
nearly  two  years.  Prior  to  the  recording  of  the  assignments,  but  after 
their  delivery,  L.  sold  the  property  to  J.,  who  purchased  for  value  and 
vrithout  actual  knowledge  or  notice  of  the  existence  of  the  mortgages.    In 
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actions  brought  by  M.  upon  the  mortgages,  a  special  verdict  being  ren- 
dered setting  forth  the  above  facts :  Seld^  that  judgment  was  properly  en- 
tered for  the  plaintiff.  Johnson  v.  MeCurdyy  S.  C.  Pa,,  W,  N.  C,  Septem- 
ber 6,  1877. 

2.    M OBTGAGE  TO  SECUBB  COITPON  BOKBS.  —  ShEEIFP'S  SALE,  ETC.  — 

Holders  of  bonds,  the  whole  series  of  which  are  secured  by  a  mortgage, 
share  pro  rata  in  the  distribution  of  the  proceeds  from  the  sale  of  the 
mortgaged  property,  and  this  notwithstanding  an  informality  in  the  man- 
ner in  which  the  holders  acquired  the  bonds,  if  they  were  really  entitled  to 
them. 

A.  issued  two  hundred  coupon  bonds,  each  of  $500,  the  payment  of  each 
and  all  of  which  was  secured  by  a  mortgage  upon  certain  property.  By 
the  terms  of  the  bonds  any  holder,  by  indorsement  to  that  effect,  could 
render  them  not  transferable  without  subsequent  indorsement  by  them. 
A.  indorsed  all  the  bonds  to  himself  or  assigns,  and  subsequently  by  f  ur« 
ther  indorsement  made  two  of  the  bonds  payable  to  B.  The  remainder 
of  the  bonds  he  delivered  to  C.  without  any  further  indorsement,  as  col- 
lateral security  for  a  preexisting  indebtedness  and  for  future  advances. 
The  mortgaged  property  having  been  sold  at  sheriff's  sale,  under  a  prior 
incumbrance,  and  the  fund  being  insufficient  to  pay  all  the  bonds,  B. 
claimed  the  payment  of  his  bonds  in  full  out  of  the  proceeds  belonging  to 
the  mortgage:  Held^  that  B.  was  not  entitled  to  payment  in  full,  but 
should  share  pro  rata  with  C.  in  the  distribution  of  the  fund.  Hodge'i 
Appeal,  S.  C.  Pa.,  W.  N.  C,  August  28,  1877. 

MUNICIPAL  CORPORATION. 

1.  Power  op  public  agents  to  bind.  —  The  superintendents  of  the 
construction  of  a  county  court-house,  employed  by  the  county  board  of 
supervisors,  have  no  authority  to  bind  the  county  to  the  payment  of  orders, 
accepted  by  them  as  such  superintendents,  drawn  by  a  sub-contractor  for 
work  done  in  the  building  of  the  court-house,  and  no  equitable  assignment 
of  a  contract  can  attach  to  the  county  from  such  acts  ;  the  assumption  of 
obligations  as  well  as  the  disbursement  of  funds  being  outside  the  scope 
of  the  employment  of  the  superintendents,  and  the  board  of  supervisors  of 
the  county  only  acting  as  a  board,  having  authority  to  incur  obligations. 
Bouton  V.  Board  of  Supervisors,  S^c,  S.  C.  111.,  Cent.  L.  J.,  August  3, 
1877. 

2.  Authority  of  public  and  private  agents  distinguished.  — 
Different  rules  prevail  in  respect  to  the  acts  and  declarations  of  public 
agents  from  those  which  ordinarily  govern  in  the  case  of  mere  private 
agents.  As  to  the  latter,  the  principals  are  in  many  cases  bound,  where 
they  have  not  authorized  the  declarations  and  representations  to  be  made. 
But  in  cases  of  public  agents,  the  government  or  other  public  authority  is 
not  bound,  unless  it  manifestly  appears  that  the  agent  is  acting  within  the 
scope  of  his  authority,  or  he  is  held  out  as  having  authority  to  do  the  act, 
or  is  employed  in  his  capacity  as  a  public  agent  to  make  the  declarations 
or  representations  for  the  government.     lb. 

8.  Propertt  op  county  not  subject  to  mechanic's  lien.  —  The 
method  provided  for  the  enforcement  of  a  mechanic's  lien  being  by  sale 
upon  execution  of  the  property  to  which  the  lien  attaches  for  its  satisfac- 
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tion,  and  as  the  statute  prescribes  that  an  exeontion  cannot  issue  "  against 
the  lands  or  other  property  of  any  county  of  this  state,"  such  property 
does  not  come  within  the  provision  of  the  mechanic's  lien  law,  and  no  such 
lien  can  attach  thereto,    lb. 

See  Rbcovebt  op  Taxes. 

NATIONAL  BANK. 

Special  deposit.  —  Liability  of  bank.  —  Negligence.  —  The 

cashier  of  a  national  bank,  with  the  knowledge  of  the  directors,  received 
bonds  for  safe  keeping  from  a  customer,  and  gave  a  receipt  for  them.  The 
bonds  were  subsequently  stolen.  No  explanation  of  the  robbery  being 
offered :  Seld^  that  there  was  in  this  case  sufficient  evidence  on  the 
question  of  gross  negligence  to  go  to  a  jury,  and  that  if  the  bonds  were 
stolen  through  gross  negligence  on  the  part  of  the  bank,  the  latter  was 
liable.  First  National  Bank  v.  Graham^  S.  C.  Pa.,  W.  N.  C,  July  26, 
1877. 

NEGLIGENCE. 

CONTRIBUTOEY  NEGLIGENCE.  —  In  AN  ACTION  TO  BECOVEB  FOB  THE 

NEGLIGENT  KILLING  OF  PLAINTIFF'S  HUSBAND,  the  evidence  tended  to 
show  the  following  facts :  The  deceased  was  struck  and  killed  while  at- 
tempting to  crpss  defendant's  railroad  in  a  frequented  path  leading  across 
the  tracks ;  the  day  was  clear,  and  the  engine  might  have  been  seen  for  at 
least  fifty  yards  from  the  point  where  the  casualty  occurred.  The  bell  on 
the  engine  was  not  rung,  but  the  bell  of  another  engine  standing  in  the 
yard  near  by  was  being  rung  at  the  time,  which  might  have  misled  the 
deceased  if  he  had  trusted  to  hearing  alone ;  he  could  not  have  been  seen 
after  he  passed  upon  the  tracks  in  order  to  stop  the  train.  Seldy  that  al- 
though the  defendant's  employees  were  guilty  of  negligence  in  not  sound- 
ing the  bell  on  the  engine  which  caused  the  injury,  yet  a  verdict  for  the 
plaintiff  was  erroneous,  on  the  ground  of  the  negligence  of  the  deceased 
in  attempting  to  cross  the  tracks  when  he  saw,  or  might  have  seen,  the 
approaching  engine.  One  who  is  about  to  cross  a  railroad  track  must 
look  as  well  as  listen ;  he  must  be  vigilant  and  watchful,  and  the  failure 
to  exercise  such  vigilance  is  negligence  per  se,  Harlan  v.  SU  Louis^  ^c. 
Railway  Co.^  S.  C.  Mo.,  Cent.  L.  J.,  September  7, 1877. 

See  National  Bank  ;  Pleading  and  Pbactice,  2. 

NOTICE. 

See  Bills  and  Notes,  1;  Mobtgage,  1. 

OFFICIAL  bond. 

See  Bond  ;  Equity. 

PARTNERSHIP. 

See  Infant. 

pleading  and  practice. 

1.  Demitbbeb.  —  Evidence.  —  Verdict.  —  Judgment.  —  Where  a 
party  demurs  to  the  evidence  of  a  plaintiff  on  a  trial,  which  demurrer  is 
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overruled  by  the  district  court,  and  afterwards  both  parties  proceed  with 
the  case  and  produce  other  evidence,  and  sufficient  evidence  is  introduced 
to  make  out  a  case  for  the  plaintiff,  and  on  the  verdict  of  a  jury  judgment 
is  rendered  in  favor  of  the  plaintiff,  the  supreme  court  will  not  reverse  the 
ruling  of  the  district  court  overruling  such  demurrer.  The  court  does  not 
err  in  overruling  such  demurrer,  whenever  there  is  testimony,  which,  al- 
though weak  and  inconclusive,  yet  fairly  tends  to  prove  every  essential 
fact,  and  is  sufficient  to  justify  a  court  in  overruling  a  motion  to  set  aside 
a  verdict  based  thereon.  Chicago^  ^c,  R.  R.  Co.  v.  Doyle^  S.  C.  Kans., 
Am.  Law  Reg.,  August,  1877. 

2.  Proof.  —  In  an  action  by  an  employee  against  his  employee 
FOB  INJTJBIES  caused  by  the  negligence  of  a  fellow-servant,  an  allegation 
that  the  employer  knew  of  the  latter's  unfitness  and  recklessness  is  sus- 
tained by  proof  that  such  incompetency  ought  to  have  been  known  by 
the  defendant.  Where  the  employee  is  so  grossly  and  notoriously  unfit 
that  not  to  know  of  his  unfitness  is  negligence,  the  law  presumes  notice  to 
the  employer.     lb, 

3.  "  Civil  damage  "  act.  —  Misjoinder.  —  The  Michigan  stat- 
ute allowing  the  recovery  of  damages  for  injuries  arising  from  the  sale 
of  liquor,  also  allows  money  paid  for  liquor  to  be  recovered  as  paid  with- 
out consideration.  Held  (a),  that  assumpsit  is  the  proper  form  of  action 
for  the  recovery  of  the  money  paid  ;  (6),  that  case  is  the  proper  form  for 
the  recovery  of  the  damages  ;  (c),  that  it  is  a  misjoinder  of  causes  of  ac- 
tion to  sue  for  the  recovery  of  both  under  a  single  count  in  an  action  of 
trespass  on  the  case.  Friend  v.  Dunks^  S.  C.  Mich.,  Cent.  L.  J.,  Sep- 
tember 17, 1877. 

See  Criminal  Law,  2 ;  Release,  2. 

public  agent. 

See  Municipal  Corporation. 

railroad. 
See  Negligence. 

ratification. 

See  Infant. 

recovery  of  taxes. 

Municipal  taxes,  illegally  assessed  and  collected,  may  be 
RECOVERED  BACK  by  the  tax-payer,  if  the  corporation  has  acknowledged 
its  error,  and  admitted  its  liability  to  pav  the  same  as  a  debt.  So,  a  pav- 
ing assessment,  levied  on  a  false  and  illegal  theory,  and  the  payment  of 
which  was  once  enforced,  but  afterwards  admitted  to  be  due  to  the  tax- 
payer, may  be  recovered  back  by  him,  or  offset  upon  his  legal  assessments 
for  the  same  paving,  when  properly  assessed  and  corrected.  But  the  state 
courts  will  not  enforce  such  off -set  against  a  renewed  assessment  for  the 
same  paving  tax,  which  is  ordered  to  be  collected  in  cash  by  the  corpora- 
tion, by  a  mandamus  from  the  United  States  circuit  court ;  and  this  will 
be  so,  even  though  the  municipal  corporation  be  insolvent.     The  mandate 
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of  the  United  States  circuit  court  will  not  be  interfered  with  by  the  state 
courts.  Shea  v.  City  of  Memphis^  S.  C.  Tenn.,  Cent.  L.  J.,  August  10, 
1877. 

RELEASE. 

1.  Where  party  is  ttnder  influence  of  drugs. — Where  a 
party  executes  a  paper,  purporting  to  be  a  written  release,  discharging 
his  right  of  action  against  a  railroad  company  for  injuries  complained  of, 
and  at  the  said  time  he  is  so  much  under  the  influence  of  drugs  and  opi- 
ates taken  to  alleviate  his  pains,  caused  by  a  broken  thigh,  that  he  is 
mentally  incapacitated  to  contract,  such  a  release  is  voidable  and  not  a 
defence  to  his  cause  of  action.  Chicago,  j'c.  jB.  JB.  Co.  v.  Doyle,  S.  C. 
Kans.,  Am.  Law  Reg.,  August,  1877. 

2.  Offer  to  pat  back  amount  received  not  condition  pre- 
cedent -TO  RIGHT  TO  SUE.  —  In  such  case  it  was  not  necessary  for  him 
to  pay  back,  nor  offer  to  pay  back,  the  money  received  at  the  time  of 
signing  said  paper,  as  a  condition  precedent  to  his  right  to  sue  on  his 
claim  for  damages.  On  the  trial,  the  jury  had  the  right  to  give  the  com- 
pany credit  for  the  money  paid  at  the  time  the  release,  so  called,  was 
signed.    iJ. 

8.  Release  given  to  effectuate  compromise. — Payment  of  part 
of  a  debt  is  not  a  satisfaction  of  the  whole ;  and  a  receipt  in  full  is  no 
bar  to  a  recovery  of  the  balance,  if  the  party  giving  it  has  been  misled  or 
deceived.  But  if  the  parties  come  together  voluntarily,  after  the  services 
have  been  rendered,  and  a  dispute  exists  as  to  amounts  due,  and  the 
plaintiff  accepts  and  receives  the  sum  of  $4,000  in  full  satisfaction  and 
discharge  of  all  claims  in  pursuance  of  a  settlement,  and  executes  a  re- 
ceipt accordingly,  he  cannot  afterwards  maintain  an  action  for  a  larger 
amount.     Meguire  v.  Corwine,  S.  C.  D.  C,  W.  L.  R.,  August  13,  1877. 

set  off. 

See  Bankruptcy,  6,  16. 

statute  of  frauds. 
See  Frauds,  Statute  of. 

subrogation. 

See  Bankruptcy,  19. 

TAX. 

See  Recovery  of  Taxes. 

trust. 

1.  Power  of  distribution.  —  Nature  and  extent  op.  —  A  tes- 
tator gave  an  estate  to  his  wife  for  life,  with  power  "  to  make  any  di- 
vision or  distribution  of  my  whole  estate,  real  and  personal,  among  my 
children*'  [naming  them],  ^'  in  such  shares  and  proportions  as  she,  in  her 
own  discretion,  may  think  best,  hereby  confirming  all  bequests  and  de- 
vises and  all  directions  and  orders  made  by  her  in  regard  to  the  same." 
She  devised  the  whole  estate  in  trust  to  pay  the  income  in  equal  propor- 
tions to  the  children,  remainder  in  fee  as  to  each  share  of  the  principal  to 
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the  appointees  of  the  children,  or  the  persons  who  would  take  under  the 
intestate  law.  Seld^  that  the  trust  was  void,  and  that  the  l^al  estate 
vested  absolutely  in  the  children  in  equal  shares.  In  re  Smith  s  E^tate^ 
S.  C.  Pa.,  W.  N.  C,  August  30, 1877. 

2.  Fbaud.  —  LiMrrATiONS,  etc.  —  Suit  was  brought  in  1871  against 
an  administrator,  whose  intestate,  it  was  alleged,  had  executed  in  1846 
the  following  instruments,  viz.  :  "  Borrowed  and  received  from  William 
Eborn,  nine  hundred  dollars,  which  I  promise  to  return,  when  called  for, 
with  interest,  February  8d,  1846.  (Signed)  Thomas  Ebora.*'  "  Received 
of  WiUiam  Eborn  six  thousand  five  hundred  dollars,  which  I  promise  to  in- 
vest  in  lands,  or  return  the  same  when  called  for,  with  interest  May  14, 
1846.  (Signed)  Thomas  Eborn."  The  petition  alleged  that  the  money 
had  been  received  on  both  instruments  by  the  obligor,  with  the  under- 
standing that  he  should  go  West  and  invest  the  same  in  lands  for  William 
Eborn,  and  if  he  failed  to  do  so,  the  money  should  be  returned,  with  inter- 
est ;  that  soon  after  the  last  instrument  was  executed  the  obligor  left 
North  Carolina,  in  which  state  the  transaction  occurred,  and  was  not  heard 
from  thereafter  until  1870.  The  statute  of  limitations  of  four  years  was 
pleaded  as  a  defence.  Held^  the  receipt  for  nine  hundred  dollars  bor- 
rowed, to  be  returned  "  when  called  for,"  created  a  cause  of  action  from 
its  date,  and  against  it,  the  statute  ran  from  the  time  of  its  execution. 
(2)  Against  the  receipt  for  six  thousand  five  hundred  dollars,  the  statute 
began  to  run  after  the  lapse  of  a  reasonable  time  within  which  to  apply 
the  money  as  required,  and  after  the  lapse  of  said  time  no  demand  was 
necessary.  (3)  The  claim  was  not  an  express  trust,  but  must  be  re- 
garded as  a  moneyed  demand  barred  by  limitation,  in  the  absence  of  a  suf- 
ficient acknowledgment,  within  four  years  before  the  institution  of  the 
suit.  (4)  The  averment,  that  the  maker  of  the  instruments  left,  soon 
after  their  execution,  and  that  his  whereabouts  was  not  known  to  the 
holder  until  1870,  does  not  make  out  such  a  case  of  fraud  as  constitutes 
an  exception  to  the  statute  of  limitations,  there  being  no  express  charges 
of  fraud,  nor  any  allegation  that  efforts  were  made  to  ascertain  his  place 
of  residence.  (6)  The  mere  removal  of  a  debtor,  without  communicating 
to  his  creditor  the  place  of  his  new  domicil,  does  not  constitute  such  a 
fraud  as  will  stop  the  running  of  the  statute.  Eborn  v.  Zimpleman^  S. 
C.  Texas,  Cent.  L.  J.,  August  31, 1877. 

USURY. 

Sale  of  gold.  —  Where  a  loan  of  a  certain  amount  in  gold  was 
made,  but  the  borrower  executed  his  note  therefor  for  a  considerably 
larger  sum  than  the  equivalent  value  of  the  gold  in  currency :  Held^  that 
the  contract  was  an  usurious  one,  notwithstanding  the  claim  by  the  lender, 
that  the  amount  in  excess  of  the  value  of  the  gold  was  not  intended  for 
interest,  but  was  simply  the  rate  at  which  he  held  the  gold.  AuBtin  v. 
Walker y  S.  C.  Iowa,  Cent.  L.  J.,  September  7,  1877. 

VENDOR  AND  VENDEE. 

Vendor's  lien.  —  Estoppel.  —  A  vendor  of  land  may  retain  upon 
the  face  of  his  deed  a  lien  for  a  debt  due,  which  is  no  part  of  the  consider- 
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atiou  for  the  land.  The  vendee,  though  he  do  not  sign  the  deed,  will 
be  estopped,  by  his  acceptance  of  it,  from  impeaching  the  lien.  Treze^ 
vant  T.  ^ettis^  S.  C.  Tenn.,  Cent.  L.  J.,  September  7,  1877. 


SUPERIOR   COURT   OF   NEW   HAMPSHIRE. 

(To  Appear  in  67  N.  H.) 
EQUITY    FBAOTIOB.  —  MORTGAGE.  —  TENDER. 

WATKINS  V.  WATKINS. 

When,  in  a  proceeding  in  equity  for  the  redemption  of  a  mortgage,  it  appeared  that  the 
defendant  had  fraudulently  prevented  the  plaintiff  from  seasonably  redeeming  the 
mortgage,  and  had  neglectedf  to  render,  when  requested,  an  account  of  the  amount 
due  :  Heldj  that  the  bill  should  not  be  dismissed,  because  the  plaintifE  did  not  tender 
or  bring  into  court  the  amount  due,  and  that  the  court  below  ought  to  determine  the 
amount  due,  and  decree  that,  on  payment  within  some  reasonable  time  to  be  fixed  by 
the  court,  the  defendant  should  release  the  mortgaged  premises  to  the  plaintiff. 

Gushing,  C.  J.  In  this  case  the  plaintiff,  William  Watkins,  states, 
substantially,  that  he  is  the  owner  of  certain  real  estate,  situated  in  Wal- 
pole,  which  had  been  by  him  mortgaged  to  the  Ashuelot  Savings  Bank 
on  November  7,  1871,  and  afterwards,  August  8,  1873,  to  Thomas  B. 
Buffum  ;  that  his  right  of  redeeming  said  property  had  been  sold,  Jan- 
uary 4, 1874,  and  the  right  of  redeeming  from  that  sale  had  been  sold, 
on  execution,  July  7,  1874  ;  that  a  foreclosure  of  the  mortgages  had  been 
commenced,  and  possession  taken,  under  process  of  law,  July  15,  1874, 
so  that  his  right  to  redeem  from  said  mortgages  would  be  foreclosed  July 
15,  1875  ;  that  the  right  to  redeem  from  the  first  execution  sale  expired 
January  24,  1875,  and  the  right  to  redeem  from  the  second  execution  sale 
would  expire  July  27,  1875 ;  that  the  defendant  had  become  the  owner, 
by  assignment,  of  the  mortgages,  and  was  the  purchaser  at  said  execution 
sales ;  that  the  property  was  worth  at  least  $3,000  more  than  all  the  liens 
upon  it,  and  that  be,  as  the  defendant  well  knew,  fully  intended  to  re- 
deem it,  but  by  fraudulent  and  collusive  inducements  and  promises  he 
had  been  induced  to  let  the  said  day  of  redemption  from  the  first  execu- 
tion sale  pass  by,  relying  on  the  defendant's  promise  that  it  should  make 
no  difference  ;  that  on  March  17, 1875,  he  made  a  written  demand  on 
the  defendant  for  an  account  of  the  amount  due  upon  the  mortgages  and 
upon  the  execution  sales,  which  the  defendant  neglected  to  render;  and  he 
prayed  that  the  amoimt  due  the  defendant  might  be  ascertained  by  the 
court,  and  that  the  defendant  might  be  decreed,  on  the  payment  by  the 
plaintiff  of  the  amount  due,  to  release  the  said  mortgaged  premises. 

The  case,  as  drawn,  shows  that  the  bill  only  embraced  the  matter  of 
the  redemption  of  the  premises  from  the  first  execution  sale  ;  but  the  bill 
and  answer  being  made  part  of  the  case,  the  whole  matter,  as  stated 
above,  becomes  apparent.  The  case  having  been  tried  by  the  court,  an 
order  was  made  that  the  plaintiff  should  be  permitted  to  redeem,  unless 
the  objection  taken  by  the  defendant,  that  the  amount  due  had  not  been 
brought  into  court,  should  prevail.  This  decree,  however,  applied  only  to 
the  first  execution  sale,  and  did  not  apply  to  the  mortgages.  The  bill,  as 
will  be  seen,  seeks  to  have  the  whole  amount  due  determined. 
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By  the  statute  —  Gen.  Stats,  eh.  122  —  the  plaintiff  was  entitled  to 
demand  of  the  defendant  an  account  of  the  amount  due  on  the  mort- 
gages ;  and,  if  the  defendant  unreasonably  neglected  to  account,  the 
plaintiff  might  commence  his  proceeding,  and  the  court  should  determine 
the  amount  due  on  the  mortgages,  and  make  an  order  that,  on  the  amount 
being  brought  into  court  by  the  plaintiff,  the  court  should  decree  that 
such  mortgages  be  discharged. 

The  defendant,  in  his  answer,  gives  no  sufficient  reason  for  neglecting 
to  render  an  account ;  and  it  seems  evident,  from  the  statement  which  he 
makes  in  his  amended  answer,  that  he  might  very  readily  have  done  it. 

The  plaintiff,  then,  was  entitled  to  maintain  his  position  to  this  extent, 
viz.,  to  have  the  amount  due  on  the  mortgages  determined,  and  the  proper 
decree. 

By  the  finding  of  the  court,  it  is  apparent  that  the  allegations  in  the 
bill  concerning  the  fraudulent  contrivance  of  the  defendant  to  prevent 
the  property  from  being  redeemed  are  made  out,  and  the  plaintiff  is  en- 
titled to  his  further  remedy,  unless  he  is  barred  from  it  by  his  failure  to 
make  a  tender,  and  bring  into  court  the  amount  due  on  that  sale.  I  can- 
not see  anything  in  the  authorities  cited  to  this  effect.  In  fact,  no  case  is 
cited  at  all  like  this  ;  and  it  seems  to  me  that  it  was  enough  for  the  plain- 
tiff to  show  his  willingness  to  pay  when  the  proper  decree  was  made. 

It  is  said  in  the  argument,  and  in  some  of  the  cases,  that  the  plaintiff 
ought  to  show  by  his  bill  enough  to  entitle  him  to  a  decree  if  the  alle- 
gations of  the  bill  are  admitted.  I  cannot  see  any  occasion  for  the  plain- 
tiff's tendering  the  amount  due  on  the  first  execution  sale  in  preference  to 
having  it  included  in  the  general  decree  on  the  mortgages. 

The  second  execution  sale  is  so  connected  with  the  other  matters,  and, 
in  fact,  so  enters  into  a  part  of  the  defendant's  contrivance  to  circumvent 
the  plaintiff,  that  I  think  the  foreclosure  on  that  ought  to  be  opened,  and 
the  plaintiff  allowed  to  redeem  from  that  also. 

My  opinion,  therefore,  is,  that  the  court  below  ought  to  determine  the 
amount  due  to  the  plaintiff,  and  make  a  decree  that,  on  payment  by  him 
of  that  sum  within  some  reasonable  time  to  be  fixed  by  the  court,  the 
defendant  should  release  the  premises  to  the  plaintiff. 

Exception  stMtained. 

NOTES  OF  NEW  BOOKS. 

Messrs.  Thompson  &  Stevenson,  publishers  of  the  Central  Law  Journal^  have  added 
another  to  their  valuable  **  Monographs :  "  Void  Execution,  Judicial  and  Probate  Sales. 
By  A.  C.  Freeman.  It  is  enough  to  say  of  it  that  it  is  almost  as  timely  and  not  less 
ably  written  than  the  best  of  the  series. 

Messrs.  HuRD  &  Houghton,  New  York,  the  Riverside  Press,  Cambridge,  have 
ready  Volume  V*  of  BennetVs  Fire  Insurance  Cases,  Embracing  all  the  Reported  Cases 
in  Great  Britain  and  America,  including  Canada  and  the  British  Provinces.  WiUi 
Notes  and  References.    By  Hon.  £.  H.  Bennett.    Price,  $6.50. 

This  volume  covers  the  period  from  1865  to  1874,  and  gives  the  latest  and  freshest 
cases,  completing  the  series. 

The  same  Publishers  have  nearly  ready  their  promised  work  on  Mortgages  by  Mr. 
Jones. 

John  D.  Parsons,  Esq.,  announces  as  in  press  and  soon  to  be  finished  a  Treatise 
on  Private  Corporations  for  Pecuniary  Gain,    By  Geo.  W.  Field,  Esq. 

The  San  Francisco  Law  Journal  is  the  title  of  a  new  periodical  to  be  devoted  to 
the  interests  of  the  profession  upon  the  Pacific  slope.  The  work  is  published  by  Messrs. 
Baggett  &  Co.,  of  San  Francisco. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IN   LATE   ISSUES  OF  A1£ERI0AN   LEGAL  PEBI* 

ODIOALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal^  Albany,  N.  Y.,  Weed,  Parsons  k  Co. 

Am.  Law  Bee.  —  American  Law  Record ^  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register y  Philadelphia,  Pa.,  D.  B.  Canfibld  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal^  St.  Louis,  Mo.,  Seymour  D.  Thompson. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Ins.  L.  J. — Insurance  Law  Journal^  New  York,  C.  C.  Hinb,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record^  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J. — Louisiana  Law  Journal^  New  Orleans,  La. 

Leg.  Chron. — Legal  Chronicle^  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Int.  —  Legal  Intelligencer^  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  Jnr.  —  Monthly  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washin^on,  D.  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphw,  Kay  &  Bro. 

West  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

• 

ADMIRALTY, 

1.  Seaman's  wages.  —  Where  a  Canadian  vessel  is  in  custody  of  the 
marshal,  upon  a  claim  made  by  an  American  citizen,  the  court  will  take 
jurisdiction  of  an  intervening  libel  filed  by  one  of  her  seamen,  not- 
withstanding his  contract  is  made  and  performed  in  Canada,  and  all 
the  parties  are  British  subjects.  As  the  lien  of  the  seaman  exists  by  the 
general  maritime  law,  the  courts  of  this  country  will  enforce  such  a  lien 
arising  in  Canada,  notwithstanding  the  absence  of  admiralty  courts  there. 
The  Ghampwn^  D.  C.  U.  S.  E.  D.  Mich.,  Chicago  L.  N.,  September  29, 
1877. 

2.  There  is  no  lien  for  services  as  shtp-kebper  while  the  ves- 
sel IS  laid  up  during  the  winter.  —  Where  a  party  shipped  as  sea- 
man in  the  spring,  served  as  such  during  the  season  of  navigation,  and 
then  remained  on  board  during  the  winter,  keeping  the  ship :  Held,  that 
he  could  recover  as  seaman  only  for  his  services  during  the  season  of  navi- 
gation though  no  new  contract  was  made.     lb. 

See  Bill  of  Lading. 

VOL.  IV.  11 
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ATTORNEY. 

See  Bankruptcy,  2. 

BANKRUPTCY. 
1.   A  CREDITOR  HAVING  A  LIEN  UPON  THE  BANKRUPT'S  ESTATE  MAY 

DECLINE  TO  APPEAR  in  the  bankrupt  court,  in  which  case  he  will  be  unaf- 
fected by  the  proceedings  unless  the  proper  steps  are  taken  to  sell  the  estate 
clear  of  all  incumbrances  ;  or  he  may  elect  to  prove  his  debt  in  the  bank- 
ruptcy proceedings  and  rely  upon  his  security,  and  such  action  will  be  a 
waiver  of  his  right  to  institute  any  suit  or  proceeding  in  any  way  incon- 
sistent with  such  election.  Spillman  v.  Johnson^  Ct.  App.  Va.,  16  N.  B. 
R.  No.  4. 

2.  Objection  cannot  be  made  in  collateral  proceeding.  —  At- 
torney. —  An  objection  that  the  purchaser  at  a  sale  made  by  the  assignee 
in  bankruptcy  was  the  attorney  for  the  assignee,  and  as  such  was  incapable 
of  purchasing,  cannot  be  raised  in  a  collateral  action,  but  must  be  made  in 
the  bankrupt  court.     lb. 

8.  Omission  from  schedule. —  If  a  bankrupt  honestly  regards 
A  JUDGMENT  HELD  BY  HIM  AS  WORTHLESS,  he  is  not  chargeable  with 
false  swearing  or  fraud  if  he  omit  it  from  his  schedule.  Even  if  it  has 
value  as  an  asset,  and  he  considers  it  as  having  value,  still  its  omission 
must  be  intentional  in  order  to  charge  him  with  false  swearing  or  fraud. 
In  re  Winsor,  D.  C.  U.  S.  W.  D.  Mich.,  lb. 

4.  Books  of  Account.  —  A  merchant  or  trader  who,  prior  to 
HIS  becoming  such,  has  kept  books  of  account  showing  the  state  of  his 
affairs,  is  not  required  to  carry  their  contents  or  any  part  of  them  into 
his  books  opened  and  kept  as  a  trader,  in  order  to  satisfy  the  requirement 
of  the  statute  as  to  a  bankrupt  keeping  proper  books  of  account  while  he 
is  a  merchant  or  tradesman.     lb. 

5.  Keeping  proper  books  of  account,  within  the  meaning  of 
THE  BANKRUPT  ACT,  is  the  keeping  of  an  intelligent  record  of  the  mer- 
chant's or  tradesman's  affairs,  and  with  that  reasonable  degree  of  accuracy 
and  care  which  is  to  be  expected  from  an  intelligent  man  in  that  business, 
and  a  casual  mistake  therein  will  not  prevent  a  discharge.     lb. 

6.  Ibid.  —  It  is  not  required  that  a  chattel  mortgage  ^ven 
to  secure  a  debt  shall  be  entered  upon  the  merchant's  or  trader's  books. 
An  entry  of  notes  upon  the  fly-leaf  of  the  blotter  is  sufficient.     lb, 

7.  Assignment  of  equitable  estate,  etc.  —  When  valid.  —  In 
North  Carolina  a  bond  for  title  given  on  an  executory  contract  for  the  par- 
chase  of  lands  conveys  an  equitable  estate  in  the  land  to  the  vendee  which 
is  assignable.  An  assignment  of  such  estate  to  indemnify  sureties,  made 
without  intent  to  delay  or  defraud  creditors,  is  valid,  and  the  assignee  is 
entitled  to  priority  over  judgment  creditors  of  the  assignor.  Such  assign- 
ment is  valid  although  no  money  is  paid  ;  the  debt  upon  which  the  sure- 
ties are  liable  furnishes  a  sufficient  consideration  to  support  it.  It  need 
not  be  registered  to  be  available  against  creditors,  unless  the  time  limited 
by  statute  for  the  registration  of  the  bond  has  expired.  In  re  Reynolds^ 
D.  C.  U.  S.  W.  D.  N.  C,  lb. 

8.  Rights  of  sureties.  —  Where  the  principal  on  a  debt  is  in- 
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SOLVENT,  the  sureties,  in  respect  to  their  liability,  are  regarded  in  equity 
as  creditoi's,  and  may  retain  any  funds  of  the  principal  in  their  hands,  even 
against  an  assignee  for  value,  withput  notice.     lb. 

9.  An  interest  in  lands  acquired  at  an  administator's  sale, 
where  the  administrator  has  not  made  title,  is  assignable ;  and  such  assign- 
ment need  not  be  registered  under  the  laws  of  North  Carolina  in  order  to 
be  valid  against  creditors.  Such  equitable  interest  is  liable  to  the  liens  of 
judgment  creditors,  subject  to  the  equities  of  a  surety  of  the  debtor  who 
holds  a  prior  assignment  thereof  as  indemnity  for  his  liability.     lb. 

10.  Compensation  op  assignee.  —  Where  an  insolvent  who 
HAS  MADE  A  GENERAL  ASSIGNMENT  for  the  benefit  of  creditors  is  after- 
wards adjudged  a  bankrupt,  the  assignee  under  the  assignment  is  entitled 
to  his  disbursements  legitimately  made  in  the  execution  of  his  trust,  but  is 
not  entitled  to  priority  as  to  his  compensation  as  such  assignee,  nor  as  to 
attorneys'  fees  incurred  in  connection  with  the  assignment;  as  to  such 
items  he  stands  in  the  same  position  as  other  creditors  and  must  prove  his 
claim.     In  re  Lains^  D.  C.  U.  S.  Minn.,  lb. 

11.  Action  against  assignee.  —  Where  the  marshal  has  de- 
manded AND  RECEIVED  FROM  A  SHERIFF   PROPERTY  which  the  latter 

holds  under  an  execution  levy,  and  delivers  the  same  to  the  assignee,  an 
action  for  a  wrongful  taking  and  conversion  cannot  be  maintained  by  the 
judgment  creditor  against  the  assignee.  Such  an  action  cannot  be  main- 
tained in  a  state  court  as  an  enforcement  of  a  lien  upon  the  funds  in  the 
hands  of  the  assignee,  acquired  by  virtue  of  the  judgment.  Such  lien  can 
only  be  enforced  in  the  bankrupt  court.  Ansonia  Brass  ^  Copper  Co.  v. 
PraU,  S.  C.  N.  Y.,  lb. 

12.  Injunction  to  prevent  assignee  interfering  with  assets. 
Upon  the  institution  of  proceedings  in  bankruptcy,  an  assignee  for  the 
benefit  of  creditors  may  be  enjoined  from  interfering  with  the  debtor's 
assets  before  an  adjudication  has  been  had.  In  re  Skoll^  D.  C.  U.  S. 
Minn.,  lb. 

13.  Practice.  —  Where  notes  given  upon  a  composition  set- 
tlement FALL  DUB  PENDING  ACTION  UPON  A  PETITION  TO  REVIEW  the 

order  of  confirmation,  and  the  petitioners  refuse  to  receive  payment,  the 
money  must  be  paid  into  court  in  order  to  absolve  the  bankrupt  from  lia- 
bility. Under  such  circumstances,  upon  a  subsequent  demand  of  payment 
by  the  creditor,  and  refusal  by  the  bankrupt,  the  former  is  entitled  to  a 
summary  order  for  payment.  In  re  Reynolds^  D.  C.  U.  S.  S.  D.  N.  Y., 
lb. 

14.  Assignment.  —  Delivery  of  schedules  is  not  necessary  to 
the  validity  of  an  assignment  for  the  benefit  of  creditors.  In  re  Kimball^ 
D.  C.  U.  S.  W.  D.  Mich.,  lb. 

16.  Possession  of  property.  —  A  delay  of  more  than  three 
months  in  filing  the  petition  in  bankruptcy  after  the  execution  and  deliv- 
ery of  an  assignment  for  the  benefit  of  creditors,  will  deprive  the  assignee 
in  bankruptcy  of  the  right  to  the  possession  of  the  property  assigned,    lb. 

16.  If  on  dissolution  of  a  copartnership,  the  retiring  partner 
TAKES  OUT  A  PORTION  OF  THE  ASSETS  of  the  firm  for  his  individual  use, 
he  must  do  so  without  impairing  the  fund  to  which  the  creditors  have  the 
right  in  equity  to  look  for  payment ;  and  it  must  be  made  clearly  to  appear 
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that  such  remaining  fund  is  ample.  Where  a  copartnership  is  insolvent, 
or  is  possessed  of  assets  not  more  than  adequate  for  the  payment  of  debts, 
one  member  of  the  firm  cannot  upon  retiring  rightfully  withdraw  beyond 
the  reach  of  creditors,  and  to  their  injury,  a  portion  of  the  assets  and  make 
a  personal  appropriation  of  those  assets  oy  placing  them  in  the  form  of  a 
homestead.    In  re  Sauthoff^  D.  C.  U.  S.  Wise.,  lb. 

17.   UnDEB  such  CIRCUMSTANCES,  THOUGH  IT  TAKES  THE  FOBM   OF  A 

HOMESTEAD,  the  property  is  as  much  within  the  reach  of  a  court  of  eamty 
as  before ;  and  no  Buch  cLnge  in  its  character  can  give  it  new  sacr^ne^ 
or  endow  its  possessor  with  new  priyileges  in  its  ownership  or  use.     J%. 

BILL  OF  LADING. 

Title.  —  If  a  bill  of  lading  is  signed  before  the  goods  arb 

PLACED   ON   BOABD    A  VESSEL,  BUT   UPON   THE  FAITH  AND  ASSURANCE 

THAT  THEY  ABE  TO  BE  DELIVERED,  and  afterward  they  are  placed  on 
board  as  and  for  the  goods  embraced  in  the  bill,  as  against  the  shipper  and 
master  the  bill  of  lading  becomes  operative  and  effectual  to  pass  the  title 
of  the  property  to  a  bond  fide  holder  of  the  bill,  by  way  of  relation  and 
estoppel.  Priority  of  lien  or  title  does  not  depend  on  the  mere  priority  of 
signing  one  of  several  bills  of  lading.  It  is  tne  shipment  —  the  delivery 
of  the  property  on  board  —  with  notice  to  the  party,  which  fixes  the  right 
and  vests  the  property. 

D.  chartered  a  vessel  to  carry  16,300  bushels  of  wheat  from  Detroit  to 
Buffalo.  The  master  signed  and  delivered  to  D.  a  bill  of  lading  for  8,000 
bushels  of  No.  1  wheat,  consigned  to  R.  &  Co.,  of  New  York.  Five  days 
later,  the  master  signed  and  delivered  to  D.  a  second  bill  of  lading,  for 
8,300  bushels  of  No.  1  wheat,  consigned  to  B.  &  Co.,  of  New  York.  Both 
bills  of  lading  were  by  D.  attached  to  drafts  drawn  on  the  respective  con- 
signees, and  negotiated  through  the  bank,  and  both  were  duly  paid.  There 
was  no  wheat  on  board  the  vessel  when  either  bill  of  lading  was  signed. 
Subsequent  to  the  execution  of  the  second  bill,  wheat  was  placed  on  board, 
to  the  amount  of  9,800  bushels,  when  D.  failed,  and  was  unable  to  deliver 
any  more  wheat.  There  was  no  designation  by  the  shipper  of  any  portion 
of  the  wheat  as  intended  to  fill  either  bill,  it  being  his  intention  to  nil  both 
bills.  On  demand  of  R.  &  Co.,  the  masters  delivered  to  them,  as  holders 
of  the  bill  of  lading,  earliest  in  date,  8,000  bushels  of  the  wheat,  being  the 
full  amount  called  for  by  their  bill,  and  tendered  to  B.  &  Co.  the  remain- 
ing 1,300  bushels.  Held^  that  both  bills  of  lading  became  concurrently 
operative,  when  the  wheat  was  placed  on  board,  and  in  the  absence  of  any 
appropriation  of  any  portion  of  the  wheat  to  either  bill  by  the  shipper,  the 
holders  of  the  two  bills  were  entitled  to  share  pro  rata  in  the  wheat  actu- 
ally delivered ;  and  that  the  vessel  was  liable  to  B.  &  Co.  for  non-delivery 
to  them  of  their  proportionate  share  of  the  grain.  Burkham  v.  Schooner 
Farwell,  D.  C.  U.  S.  E.  D.  Wise,  Chicago  L.  N.,  September  29, 1877. 

CHECK. 

See  Infancy. 

CONFEDERATE  STATES. 

See  Ejectment. 
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CONSTITUTIONAL  LAW. 

CoEPORATiON.  —  Taxation.  —  Passengeb  railway.  —  Charter, 
ETC.  —  A  corporation  created  by  an  act  of  1864,  with  power  to  lay  a  pas- 
senger railway  in  the  city  of  Philadelphia,  was,  by  its  charter,  made  sub- 
ject to  the  ordinances  of  the  city  regulating  the  running  of  passenger 
railway  cars.  The  charter  further  provided,  in  section  10,  that  "  the  said 
company  shall  also  pay  such  license  for  each  car  run  by  said  company  as 
is  now  paid  bv  other  passenger  railway  companies  in  the  city  of  Philadel- 
phia." At  the  time  of  the  incorporation  of  this  company,  the  rate  for 
license  tax  was  fixed  by  the  ordinances  of  the  city  at  $30  for  each  car  run 
during  the  year.  In  1867  this  rate  was  increased  by  ordinance  $50  for 
each  car.  The  Act  of  11th  April,  1868,  enacted  that  the  various  passenger 
railway  companies  in  the  city  should  pay  annually  to  the  city  the  sum  of 
$50,  as  required  by  their  charters^  for  each  car  run  during  the  year.  The 
company  paid  at  the  rate  of  $50  up  to  the  year  1875,  and  then  refused  to 
pay  more  than  $30.     In  an  action  by  the  city  to  recover  the  tax :  — 

Held^  (1.)  That  the  right  of  the  state  to  impose  a  higher  tax  rate  in 
future  upon  a  corporation  cannot  be  taken  away  by  a  mere  implication 
arising  from  a  direction  in  the  charter  to  pay  a  certain  sum.  To  fetter 
her  power  to  levy  moneys  for  public  purposes  it  needs  a  plainer  negation 
of  her  own  power. 

(2.)  That  the  tenth  section  of  the  defendants'  charter  was  to  be  regarded 
as  conferring  an  authority  only  upon  the  city  to  receive,  and  imposing  an 
obligation  on  the  company  to  pay,  $30  per  car,  but  not  as  a  contract  on  the 
part  of  the  commonwealth  for  the  relinquishment  of  her  own  power  to 
impose  a  future  burden,  and  therefore  that  the  act  of  1868  was  not  in  vio- 
lation of  the  Constitution  of  the  United  States. 

(3.)  That,  though  there  was  no  clause  of  repeal  in  the  defendants'  char- 
ter, yet  the  amendment  to  the  Constitution  of  the  state  in  1857  subordi- 
nates charters  of  incorporation  thereafter  granted  to  the  power  to  make 
alterations  therein,  provided  no  injustice  be  done  the  corporation. 

(4.)  That,  as  the  defendants  up  to  1875  paid  $50  for  each  car  without 
protest,  it  was  a  legal  conclusion  that  they  accepted  the  Act  of  1868,  in 
order  to  obtain  the  benefit  of  the  legislation  therein  that  forbade  the  city 
from  making  regulations  affecting  it,  unless  authorized  by  a  law  referring 
in  express  terms  to  railway  corporations.  Union  Pa%%.  R.  W.  Co.  v.  Oity 
of  PhOa.,  S.  C.  Pa.,  W.  N.  C,  September  20,  1877. 

CONTRACT. 
1.   CONTRAOT  IN  CONTRAVENTION    OF    8TATUTB.  —  CORPORATION. — 

A  Statute  required  agents  of  foreign  corporations,  before  entering  upon 
their  duties,  to  file  the  evidence  of  their  authority  with  the  county  clerk, 
together  with  the  consent  of  the  corporation  that  suits  brought  by  resi- 
dents of  the  state  on  demands  arising  out  of  transactions  with  such  agents 
might  be  commenced  against  the  corporation  by  service  of  process  upon 
such  agent.  It  then  provided  that  whoever  should  act  as  such  agent  with- 
out complying  with  the  statute  should  be  subject  to  a  fine  of  $50 ;  and  that 
^^  such  foreign  corporation  shall  not  enforce  in  any  courts  of  this  state  any 
contracts  made  by  their  agents,  or  persons  assuming  to  act  as  their  agents, 
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before  a  compliance  by  sudi  agents^  or  persons  acting  as  such,  with  the 
provisions "  above  recited.  Seld^  that  a  contract  entered  into  by  an 
agent  before  the  filing  of  such  authority  and  consent  was  not  invalid  by 
reason  of  such  omission,  ffeld^  further^  that  the  corporation  may  recover 
on  such  a  contract,  provided  such  authority  and  consent  are  filed  previous 
to  the  commencement  of  suit ;  but  the  failure  to  file  the  same  will  be  valid 
ground  for  a  plea  in  abatement.  Wood  Movnngy  ^c.  Co.  v.  Caldwell^  S- 
C.  Ind.,  Am.  Law  Reg.,  September,  1877. 

2.  Ibid. —  While  it  is  a  general  rule  that  contracts  entered  into 
in  disregard  of  statutory  provisions  are  void,  the  rule  is  not  inflexible,  and 
any  c€ise  must  be  considered  an  exception  to  it  where  from  the  statute  the 
intention  of  the  legislature  appears  to  be  that  the  contract  shall  not  be  in- 
valid, but  that  some  other  consequence  which  the  statute  prescribes  shall 
be  the  sole  penalty.     lb, 

CORPORATION. 

See  CoNSTiTDTioNAL  Law  ;  Contract. 

criminal  law. 
See  False  Pretences. 

DEED. 

1.  The  deed  op  a  person  non  compos  mentis  is  void,  and  when 
submitted  to  show  title  in  an  action  of  ejectment,  may  be  impeached  by 
evidence  showing  the  existence  of  that  condition  at  the  time  of  the  exe- 
cution of  the  deed.  Farley  v.  Parker^  S.  C.  Oregon,  Cent.  L.  J.,  Septem- 
ber 28, 1877. 

2.  May  be  impeached  before  office  found.  —  Such  deed  may  be 
impeached,  though  executed  before  office  found,  and  while  the  grantor 
therein  is  not  under  guardianship.     lb. 

3.  EviDENCB.  —  Intimate  acquaintance  may  give  opinion. — 
Under  §  696,  Sub.  Div.  10,  Oregon  Code,  if  the  testimony  shows  that  the 
witness  is  an  intimate  acquaintance  of  the  insane  person,  it  is  sufficient, 
even  though  he  should  not  in  express  words  declare  the  fact.     lb. 

EJECTMENT. 

Title  to  lands  held  by  Confederate  States.  —  Executor-  — 
Estoppel.  —  Practice.  —  The  Confederate  States,  in  the  year  1862,  if 
not  a  de  jure^  was  a  de  facto  government,  dominant  in  the  State  of 
Georgia,  to  which  any  citizen  of  the  state  could  sell  lands  and  pass  the 
title  while  it  was  so  dominant. 

When  Georgia  was  overpowered  by  the  federal^  forces  in  1865,  and 
such  lands  so  owned  by  the  Confederate  government  fell  into  the  hands 
of  the  United  States  by  conquest,  the  title  thereto,  by  such  conquest, 
passed  into  the  government  of  the  United  States. 

Whilst  it  is  true  that  before  our  Code  the  law  was  that  an  executor 
could  not  delegate  to  an  agent  the  trust  confided  to  him  by  the  testator,  to 
sell  the  lands  of  his  estate,  yet  when  the  executor  authorized  the  agent  by 
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power  of  attorney  to  make  the  trade,  and  prescribed  therein  the  minimum 
price,  and  the  agent  made  the  deed  for  the  executor,  and  the  latter  after- 
ward received  the  purchase  money,  these  facts  vested  a  perfect  equity  in 
the  purchaser,  and  neither  the  executor,  nor  the  legatees  for  whom  the 
executor  was  empowered  to  act,  can  recover  the  land  so  sold  and  paid  for, 
particularly  after  years  of  silence  and  acquiescence.  Atkinson  v.  Central 
Ga.  Agricultural^  ^c.  Soc.^  S.  C.  Ga.,  Chicago  L.  N.,  September  8, 1877. 

ESTOPPEL. 

See  Ejectment. 

EVIDENCE. 
1.   EVIDBNCE  OF  BARGAIN  WITH  AGENT    OF    INSURANCE    COMPANY. 

Proof  of  powers  of  agent.  —  In  an  action  on  an  alleged  oral  con- 
tract with  the  local  agent  for  insurance,  where  the  company  claimed  that 
he  was  not  authorized  to  take  the  class  of  risks  in  question,  evidence  of  a 
bargain  with  the  agent  for  insurance,  without  first  showing  that  he  had 
power  to  contract,  was  not  admissible  against  the  objection  of  the  com- 
pany. Iteynold%  v.  Continental  Ins,  Co.^  S.  C.  Mich.,  Ins.  L.  J.,  August, 
1877. 
2.  Evidence  of  a  practice  at  other  agencies  to  take  such 

RISKS,  and  that  the  agent  received  policies  signed  in  blank,  that  he  so- 
licited the  risk  and  received  the  premium,  was  not  evidence  that  he  had 
power  to  bind  the  company,  in  the  face  of  the  fact  that  he  was  debarred 
by  his  commission  and  the  policies,  and  was  properly  excluded.     lb. 

See  Deed,  8. 

executor. 

See  Ejectment. 

GRATUITOUS  SUBSCRIPTION. 

Gratuitous  subscription  cannot  be  enforced  where  promisee 

HAS  NOT  INCURRED  LIABILITY  OR  ASSUMED  OBLIGATION. — A  gratui- 
tous subscription,  to  promote  the  objects  for  which  a  corporation  is  estab- 
lished, cannot  be  enforced  unless  the  promisee  has,  in  reliance  on  the 
promise  sued  on,  done  something,  or  incurred  or  assumed  some  liability  or 
obligation ;  it  is  not  sufficient  that  others  were  led  to  subscribe  by  the 
subscription  sought  to  be  enforced.  Cottage  St.  M.  E.  Church  v.  Ken- 
dall^ S.  C.  Mass.,  Am.  Law  Reg.,  September,  1877. 

FALSE  PRETENCES. 

What  constitutes  the  offence  of  obtaining  money  under 
FALSE  PRETENCES. —  It  is  not  necessary,  to  constitute  the  offence  of 
obtaining  goods  by  false  pretences,  that  the  owner  has  been  induced  to 
part  with  his  property  solely  and  entirely  by  pretences  which  are  false, 
nor  need  the  pretences  be  the  paramount  cause  of  the  delivery  to  the  pris- 
oner.    It  is  sufficient  if  they  are  a  part  of  the  moving  cause,  and  without 

^  The  report  of  thia  case  is  accompanied  by  a  lengthy  note  by  Jadge  Bbztnbtt.  —  Editor. 
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them  the  defrauded  party  would  not  have  parted  with  the  property.  A 
pretence  which  is  false  when  made,  but  true  by  the  act  of  the  person 
making  the  same,  when  the  prosecutor  relies  thereon  and  parts  with  his 
property,  is  not  a  false  pretence  within  the  statute.  To  hold  a  person  for 
trial,  who  is  charged  with  obtaining  money  or  property  by  false  pretence, 
it  must  appear  that  the  pretence  relied  upon  relates  to  a  past  event  or  to 
some  present  existing  fact,  and  not  to  something  to  happen  in  the  future. 
A  mere  promise  is  not  sufficient.  JEx  parte  Snyder ^  S.  C.  Kans.,  Cent. 
L.  J.,  October  5,  1877. 

HABEAS  CORPUS. 

Practice.  —  Power  of  Judge.  —  Under  section  672,  gen.  stat. 
OF  Kansas,  1868,  p.  768,  the  judge  or  court,  issuing  a  writ  of  habecis 
carpus  on  a  petition  complaining  that  the  person  in  whose  behalf  the  writ 
is  applied  for  is  restrained  of  his  liberty  without  probable  cause,  may,  in 
case  there  is  no  defect  in  the  charge  or  process,  summon  the  prosecuting 
witness,  investigate  the  criminal  charge,  and  discharge,  let  to  bail,  or  re- 
commit the  prisoner,  as  may  be  just  and  legal.  On  the  hearing  and  de- 
termination of  a  cause,  arising  upon  a  writ  of  habeas  corpus^  before  a  judge 
or  court  investigating  the  criminal  charge  against  a  person  committed  by 
an  examining  magistrate  for  the  offence  of  having  obtained  money  or 
property  by  false  pretences,  the  prosecutor,  when  examined  as  a  witness, 
may  testify  that  he  believed  the  pretences,  and,  confiding  in  their  truth, 
was  induced  thereby  to  part  with  his  money  or  property.  Ex  parte 
Snyder^  S.  C.  Kans.,  Cent.  L.  J.,  October  5,  1877. 

INFANCY. 

Ratification  by  infant.  —  Check.  —  H.,  a  minor,  was  a  partner 
of  a  firm  which  made  certain  checks  in  payment  of  goods  purchased 
by  it.  H.  remained  a  partner  seven  weeks  after  he  became  of  age 
(during  which  time  the  firm  retained  the  goods),  and  drew  money  for  his 
own  use  from  the  firm.  The  firm  was  then  dissolved.  H.  took  an  agree- 
ment from  the  other  members  that  they  would  pay  its  debts.  H.  then 
supposed  the  checks  had  been  paid.  Held^  that  H.  being  an  infant  when 
the  checks  were  made  was  not  liable  thereon,  and  his  acts  subsequent  to 
arriving  at  age  did  not  constitute  a  ratification.  Tohey  v.  Wood^  S.  C. 
Mass.,  Chicago  L.  N.,  September  1, 1877. 

INSANITY. 

See  Deed. 

insurance. 

1.  Waiver  by  agent.  —  Fraud  of  agent.  —  Liability  of  com- 
pany. —  Where  the  agent  of  an  insurance  company,  whose  business  it  is  to 
solicit  applications  for  insurance  and  receive  the  first  premiums,  accepts  a 
written  application  of  a  person,  duly  signed,  waives  the  payment  in  money 
of  the  first  semi-annual  premium,  and,  in  lieu  thereof,  takes  a  promissory 
note,  and  thereupon  executes  and  delivers  to  the  assured  a  receipt  as  fol- 
lows :  "  I  have  received  from  George  Roberts,  note  for  thirty-seven  75-100 
dollars,  for  which  (provided  the  application  is  approved  at  llie  home  office) 
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I  agree  to  furnish  him  a  policy  upon  his  life  for  two  thousand  dollars,  from 
the  New  York  Life  Insurance  Company,  within  fifteen  days  from  date ;  or 
if  this  application  shall  be  declined,  to  return  the  amount  to  him  or  his  order 
on  demand.  It  being  expressly  understood  and  agreed  that  no  liability  is 
assumed  by  the  company  unless  the  said  risk  shall  be  approved  and  a  policy 
issued  at  tibie  home  ofiBice  in  New  York.  ($37.75.)  Dated  Leavenworth, 
Kansas,  September  17,  1872.  (Signed)  O.  M.  Pinkham ; ''  and  within 
the  fifteen  days  the  application  is  approved  at  the  home  office,  and  a 
policy  is  issued  thereon,  and  sent  to  the  general  agent  of  the  company 
where  the  application  was  tctken,  for  the  applicant,  and  after  the  death  of 
the  assured  the  company  has  proofs  of  death  made  out  under  the  policy, 
accepts  them,  sends  a  draft  payable  to  the  beneficiary  of  the  policy,  de- 
livers such  policy  to  such  beneficiary,  and  obtains  the  same  receipted  and 
satisfied,  and  such  beneficiary  named  in  the  policy  does  not  obtain  such 
draft  on  account  of  the  fraud  of  the  agent.  Held^  that,  notwithstanding 
a  recital  in  the  policy  that  it  should  not  be  binding  until  the  premium  was 
actually  paid  in  money,  and  the  note  was  not  paid,  nor  the  policy  other- 
wise delivered  prior  to  the  death  of  the  assured,  the  insurance  company 
was  liable.  An  insurance  company  is  liable  to  third  persons  in  a  civil 
suit  for  the  frauds,  deceits,  concealments,  misrepresentations,  and  omissions 
of  duty  of  a  general  agent  in  the  course  of  his  employment,  although  the 
company  did  not  authorize  or  justify  such  misconduct ;  it  is,  likewise, 
liable  to  a  third  person  in  a  civil  action  for  the  frauds,  deceits,  and  misrep- 
resentations of  its  general  agent,  when  the  acts  so  committed  are  appar- 
ently within  the  general  scope  of  his  authority,  although  not  so  in  fact. 
New  York  Life  Im.  Co.  v.  McQ-owan^  S.  C.  Eans.,  Ins.  L.  J.,  August,  1871« 

2.  Power  of  company. —  Investment  gb  fitnds.  —  Set-off. — 
MoBTGAGE.  —  Ultba  VIRES.  —  The  Kansas  Insurance  Company  issued 
a  fire  insurance  policy  of  $1,000  to  Palmer  Cummings,  on  his  interest  in 
a  certain  building.  After  the  destruction  of  the  building  by  fire,  and  the 
accruing  of  a  liability  on  the  policy,  the  company,  for  the  consideration  of 
$1  and  its  due-bill  for  $500,  bought  a  mortgage  of  $1,000  on  the  prem* 
ises,  for  the  payment  of  which  Cummings  was  bound,  and  sought  to  offset 
the  mortgage  against  the  policy.  Cummings  at  the  time  was  insolvent, 
and  the  premises,  after  the  fire,  no  security  for  the  mortgage.  Held^  that 
the  circumstances  warranted  a  finding  that  the  company  purchased  the 
mortgage  not  as  an  investment  of  its  funds,  but  simply  for  the  purpose 
of  ometting  the  policy,  and  also  that,  under  section  29  of  chapter  98  of 
Laws  1871,  page  285,  which  authorizes  fire  insurance  companies  to  ^*  in- 
vest their  capital  and  funds  accumulated  in  the  course  of  business  in  bonds 
and  mortgages,"  such  an  insurance  company  has  no  power  to  purchase 
upon  credit  the  mortgage  obligation  of  one  insured  by  the  company,  and 
entitled  to  indemnity  for  a  loss,  for  the  purpose  of  setting  off  such  mort« 
gage  against  the  pohoy.    Kansat  Ins,  Co.  v.  Crqfty  lb. 

8.  Waiver  by  agent.  —  Renewal,  bto.  —  The  policy  provided  that 
it  should  be  void  if  the  premium  was  not  paid  on  the  day  when  due,  Sep- 
tember 1st,  and,  that  the  agent  had  no  authority  to  waive  payment,  or 
accept  it  when  overdue,  or  fdter  the  contract  in  any  way.  The  agent  was 
instructed  that  he  might  accept  premiums  until  sixty  days  overdue,  upon 
certificate  of  continura  good  health  by  the  medical  examiner.     The  com- 
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pany  was  accustomed  to  accept  such  overdue  payments  to  the  agent  without 
requiring  a  certificate.  The  policy  was  not  executed  until  September  2d, 
and  was  not  delivered,  and  the  first  premium  paid,  until  September  9th. 
It  provided  that  it  should  not  be  binding  until  such  payment.    The  agent 

E reposed  to  the  insured  on  August  29th,  just  before  the  second  premium 
ecame  due,  to  credit  him  with  the  payment  if  part  was  paid  and  a  note 
given  for  the  remainder,  telling  him  he  would  otherwise  be  uninsured  after 
September  1st,  which  offer  was  declined  by  the  insured,  on  the  ground 
that  he  was  going  to  St.  Louis  and  needed  the  money,  but  if  able  would 

Eay  on  his  return.  The  renewal  receipt  was  accordingly  not  delivered  to 
im.  The  insured  intended  to  keep  the  policy  good,  and  make  payment 
within  thirty  days  if  able.  The  insured  was  killed  on  September  2d, 
and  later  on  the  same  day  tender  of  payment  was  made  by  his  friend. 
Held^  that  the  company  was  not  liable.  Macumber  v.  St.  Louis  Life  Ins. 
Co,^  Circuit  Court  U.  S.  Neb.,  Ins.  L.  J.,  August,  1877. 

4.  Contract  of  Insubance.  —  When  an  entibety.  —  The  con- 
sideration for  the  insurance  named  in  the  policy  was  single  and  entire. 
The  amount  of  insurance  was  a  gross  sum  apportioned  upon  several  dis- 
tinct items  of  property  as  specified  in  the  policy.  Held^  that  the  contract 
of  insurance  was  an  entirety,  the  sole  effect  of  the  apportionment  being  to 
limit  the  extent  of  the  insurer's  risk  as  to  each  item  to  the  sum  so  speci- 
fied. Slath  V.  Minn.  Farmers^  Mat.  Fire  Ins.  Ass.^  S.  C.  Minn.,  Ins.  L. 
J.,  August,  1877. 

5.  By-laws.  —  Service  of  notice. — The  by-laws  and  policy  re- 
quired a  written  notice  of  the  mortgage  to  be  given  by  the  insured  to 
the  secretary  of  the  association :  Heid^  that  though  the  service  of  such 
notice  in  the  usual  manner  by  mail  was  sufficient  to  raise  the  presump- 
tion that  it  was  received  by  the  secretary  by  due  course  of  mail,  it  was 
not  conclusive,  but  could  be  rebutted  by  proof  of  the  fact  that  it  was 
never  received.    lb. 

6.  Stipulation  that  failure  to  pay  instalment  would  avoid 
POLICY.  —  The  policy  was  on  the  instalment  plan,  and  it  was  stipulated 
that  the  failure  to  pay  any  instalment  of  the  note  given  in  part  payment 
of  premium  would  suspend  the  policy  during  the  continuance  of  such 
default.  But  the  company  might  thereupon  enforce  the  payment  of  the 
whole  note,  and  upon  such  payment,  if  no  loss  had  occurred,  the  policy 
would  revive.  Held^  that  the  stipulation  was  valid.  The  company  upon 
default  might  recover  the  whole  amount  of  the  note  and  not  merely  an 
amount  proportionate  to  the  period  for  which  the  risk  had  run.  Am.  .B%s. 
Co.  V.  Klincky  S.  C.  Mo.,  Ins.  L.  J.,  September,  1877. 

7.  Acceptance. — What  constitutes  contract,  —  Precision. — 
Presumptions,  etc.  —  Plaintiff  applied  to  a  local  agent  for  insurance, 
which  he  was  not  allowed  to  effect  without  consulting  the  general  agent. 
An  application  was  filled  and  forwarded  at  5^  per  cent.  The  general 
agent  declined  to  accept  at  less  than  6^.  After  considerable  preliminary 
correspondence,  plaintiff  wrote  to  the  local  agent,  "  6^  per  cent,  is  pi-etty 
heavy,  but  I  guess  we  will  have  to  stand  it,  as  I  do  not  know  where  we 
can  do  better  at  present."  Thereupon  the  local  wrote  to  the  general 
agent :  ^'  Please  send  me  a  ticket  for  $4,000  insurance  on  application.'' 
A  few  minutes  after  the  receipt  of  this  letter,  the  general  agent  received 
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a  telegram  from  the  local  agent  saying,  "Do  not  return  ticket  for  mill  in- 
surance ;  it  is  burned."  Held^  that  the  letter  of  plaintiffs  was  an  accept- 
ance which  completed  a  preliminary  contract  for  insurance,  and  that  the 
contract  was  sufficiently  precise  and  complete  in  its  terms;  it  was  not 
necessary  that  the  time  should  be  specifically  stated,  —  the  usual  time  of 
one  year  was  implied ;  nor  that  the  kind  of  policy  should  be  specified,  — 
the  usual  form  of  policy  will  be  presumed.  JSames  v.  Home  Ins.  Co.^ 
S.  C.  U.  S.,  lb. 

8.  Assessment  upon  notes  of  mutual  company.  —  Liability  of 
INSURED.  —  Waiver  of  condition  of  policy.  —  Where  tliere  is  a 
condition  in  the  policy  of  a  mutual  insurance  company  that  it  shall  be 
Yoid  if  payment  of  the  assessments  upon  the  premium  note  are  not  made 
within  a  specified  time  after  being  levied,  the  company  may  waive  the 
forfeiture,  and  the  insured  will  remain  liable  for  past  and  subsequent 
assessments ;  but  the  protection  of  the  policy  is  suspended  until  the  de- 
fault of  non-payment  is  removed. 

The  policy  of  a  mutual  insurance  company  contained  the  following  con- 
dition :  ^^  Whenever  an  assessment  has  been  made  by  the  directors  of  this 
company  on  the  premium  notes  of  its  members,  if  the  amount  assessed  on 
the  premium  note  given  on  this  policy  is  not  paid  within  thirty  days  from 
the  time  the  same  is  demanded  by  said  company,  then  this  policy  shall  be 
void.  But  the  said  company  shall  have  a  right  to  collect  the  amount  due 
on  said  assessment."  The  company  made  a  second  assessment  upon  a 
member  who  had  failed  to  pay  the  first  within  the  thirty  days  allowed. 
In  a  suit  by  the  company  to  recover  the  amount  of  both  assessments  upon 
a  case  stated,  the  court  below  entered  judgment  for  the  company  for  the 
amount  of  the  first  assessment  alone  with  interest.  Seldy  to  be  error,  and 
that  judgment  should  be  entered  for  the  amount  of  both  assessments  with 
interest.  Columbia  Ins:  Co.  v.  Buckler/^  S.  C.  Pa.,  W.  N.  C,  September 
27, 1877. 

9.  EviDENOE. — Forfeiture  of  life  policy.  —  Waiver.  —  A.  in- 
sured his  life  in  a  mutual  life  insurance  company,  paying  his  initiation 
fee,  but  neglecting  to  pay  several  of  the  assessments  levied  on  the  death 
of  each  member.  His  policy  therefore,  in  accordance  with  one  of  its  con- 
ditions, became  forfeited.  The  secretary  of  the  company,  however,  acting 
on  a  rule  of  the  company  which  permitted  holders  of  lapsed  policies  to 
redeem  them  by*  paying  up  arrears  and  producing  evidence  of  good  liealth, 
continued  to  send  A.  notice  of  each  assessment  as  it  fell  due.  One  of 
these  notices  was  received  during  A.'s  last  illness.  His  brother-in-law 
opened  it,  and  at  once  foi*warded  to  the  company's  office  the  amount 
assessed.  The  secretary  held  the  money,  without  entering  it  on  the  books 
of  the  company,  and  immediately  vnrote  to  A.,  asking  an  explanation  of 
his  non-payment  of  the  previous  assessments.  A.  was  dead  before  this 
letter  was  written,  and  directly  on  learning  this  fact,  the  company  ten- 
dered back  the  money  to  his  representatives.  Seld^  that  these  facts  fur- 
nished no  evidence  of  a  waiver  of  the  forfeiture  sufficient  to  go  to  a  jury. 
Muttuil  Prot.  Life  Ins.  Co.  v.  Laury^  W.  N.  C,  September  27, 1877. 

See  Evidence. 
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INTEREST. 

Intebest  on  verdict.  —  When  an  action  is  brought  upon  an  interest 
bearing  contract,  and  there  is  a  verdict  for  the  plaintiff,  and  the  defend- 
ant delays  the  giving  of  judgment  by  a  motion  for  new  trial  or  otherwise, 
the  plaintiff  is  entitled  to  interest  on  the  verdict  for  the  time  covered  by 
the  delay.     Dowell  v.   Ormpold^  C.  C.  U.  S.  Oregon,  Chicago   L.  N., 

September  29, 1877. 

JUDGMENT. 

Foreign  Judgment.  —  Pleading. — When  judgment  conclusive, 
ETC.  —  A  judgment  in  another  state  embracing  the  same  matter  is  con- 
clusive, although  the  suit  in  which  the  judgment  has  been  obtained  was 
begun  after  the  one  to  which  the  judgment  is  pleaded  in  bar,  and  al- 
though in  the  former  the  matter  was  put  in  issue  only  as  a  set-off. 

A  judgment  under  such  circumstances  is  weU  pleaded  puis  darrein  con- 
tinuance.  Where  such  plea  sets  forth  that  the  judgment  was  obtained  by 
the  receiver  of  the  present  defendant,  a  corporation,  and  that  the  suit  was 
between  the  same  parties,  it  will  be  inferred  that  for  the  purposes  of  such 
suit  the  receiver  and  the  corporation  were  legally  identical.  A  claim 
that  the  judgment  set  up  in  the  plea  has  been  appealed  from  will  not  be 
regarded  unless  it  is  properly  averred  in  the  pletulings.  Paine  v.  Sehe- 
nectady  Ins.  Oo.^  S.  C.  R.  I.,  Am.  Law  Reg.,  Septem^r,  1877. 

pleading  and  PRACTICE. 

Equttt  pleading.  —  Parties.  —  Bill   to  compel  account  by 

TRUSTEE  DB  SON  TORT.  —  A  person  who,  as  agent  or  bailee,  obtained 
possession  of  property  belonging  to  the  trust  estate,  and  who,  after  the 
death  of  the  trustee,  acted  as  trustee  without  authority,  cannot  be  com- 
pelled to  account  by  a  bill  in  equity,  filed  against  him  by  certain  of  the 
cestuis  que  tmstent^  in  which  several  of  the  persons  interested  in  the  trust 
estate  were  not  made  parties,  nor  represented  by  a  trustee  of  the  whole 
estate.  Delbert's  Appeal^  No.  8,  S.  C.  Pa.,  W.  N.  C,  September  13» 
1877. 

See  Habeas  Corpus;  Judgment. 

public  policy. 
See  Contract. 

railroad. 
See  Constitutional  Law. 

ratification. 

See  INTTANOY. 
REMOVAL  OF  CAUSES. 

Parties.  —  How  determined.  —  The  right  to  removal  of  a  case  from 
a  state  to  a  federal  court  depends  upon  the  condition  of  the  alleged  con- 
troversy as  it  appears  at  the  time  of  the  filing  of  the  complaint ;  and 
where  the  right  oi  removal  is  to  be  determined  by  the  fact  of  one  of  the 
defendants  being  a  necessary  or  unnecessary  party,  the  complaint  is  what 
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is  to  be  looked  to,  to  determine  the  question,  and  it  is  immaterial  whether 

sach  defendant,  in  its  answer,  accepts  or  declines  the  issues  tendered. 

Latham  v.  Bumey^  C.  C.  U.  S.  Minn.,  Chicago  L.  N.,  September  29, 

1877. 

TAXATION. 

See  CoNSTrrunoNAL  Law. 

WILL. 
CONSTEtrCTION.  —  TbUST   to    PEB8BBVB    OOBFUS    FOB    CONTINGENT 

BEMAJNDEB-MEN.  —  Testator  devised  his  estate  to  trustees,  with  active 
duties,  in  trust,  inter  cUia^  to  pay  the  income  to  his  daughters  respectively 
(then  unmarried),  for  their  sole  and  separate  use,  during  their  lives,  and 
upon  their  death,  the  corpus  to  their  children,  or  issue  of  children,  then 
living.  Held^  that  the  daughters  took  a  life  estate^  with  a  contingent  re- 
mainder in  fee  to  the  children  of  each  living  at  her  death,  and  to  the  issue 
of  such  as  may  be  then  deceased  leaving  such  issue ;  and,  also,  that  the 
will  created  an  active  trust  to  preserve  the  corpus  of  the  estate  for  those 
who  should  be  entitled  in  remainder ;  and  that  this  main  intent  of  the 
testator  was  not  defeated  by  reason  of  the  void  limitation  of  the  life  es- 
tates for  the  sole  and  separate  use  of  his  unmarried  daughters.  Delbert^a 
Appeal,  S.  C.  Pa.,  W.  N.  C,  September  18,  1877. 


SUPREME  COURT  OF  PENNSYLVANLA. 

[Febbuabv,  1877.] 
negliqbnob.  —  duty  to  public.  —  danqebous  pbivate  way. 

PfflLADELPHIA  HYDBAULIC  W0BK8  v.  ORR. 

Defendant  had  an  inclined  plane  or  platform  resting  on  hinges  attached  to  his  factory, 
which  raised  and  lowered  into  a  priyate  cartway  opening  into  the  highway  by  a  gate, 
which  was  often  left  open.  When  not  in  use  the  platform  was  raised  and  rested 
against  the  wall,  not  fastened  or  secured,  so  that  a  slight  pull  or  jar  would  cause  it  to 
fall.  It  fell  and  injured  a  child  who  had  straved  through  the  open  gate  into  the 
private  way.    Verdict  against  defendant  sustainea. 

Dickson  ^  Bullitt  for  plaintiff. 

R.  JE,  Pattison  ^  J.  Uochran,  contra. 

Agnbw,  C.  J.  It  is  true  that  where  no  duty  is  owed  no  liability 
arises.  If,  therefore,  one  leaves  a  stick  of  timber  standing  upright  against 
his  wall,  or  an  open  pit  in  his  private  yard,  to  which  others  have  not  ac- 
cess, and  a  person  strays  in  without  invitation,  or  comes  in  without  right, 
and  pulls  down  the  timber  upon  himself,  or  falls  into  the  pit,  he  can  have 
no  action  against  the  owner  of  the  yard  for  the  alleged  negligence.  He 
had  no  business  there,  and  the  owner  owed  him  no  duty.  But  it  has 
been  often  said,  duties  arise  out  of  circumstances.  Hence,  where  the 
owner  has  reason  to  apprehend  injury  owing  to  the  peculiar  situation  of 
his  property,  and  its  openness  to  accident,  the  rule  wiU  vary.    The  ques- 
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tion  then  becomes  one  for  a  jury,  to  be  determined  npon  all  its  facts,  of 
the  probability  of  injury,  and  the  grossness  of  the  act  of  imputed  negli- 
gence. Such  was  the  nature  of  the  case.  This  building  was  a  factory, 
in  which  several  kinds  of  business  were  carried  on  in  different  stories,  re- 
quiring the  use  of  a  hoisting  apparatus  above,  and  an  inclined  plane  below, 
for  the  easy  carriage  of  heavy  articles,  machinery,  &c.,  into  and  out  of  the 
factory.  These  appliances  were  approached  by  means  of  a  private  open- 
ing or  cartway,  shut  in  by  a  gate,  which  their  use  required  to  be  often 
opened  for  the  ingress  of  wagons  and  hands  engaged  in  the  business. 
The  gate  and  passage  way  opened  out  on  a  public  and  much  frequented 
street,  where  persons  were  passing  and  children  playing.  Unlike  an  or- 
dinary private  alley,  this  passage  was  often  open,  and  therefore  liable  to 
the  incursions  of  children,  and  even  grown  persons,  from  thoughtlessness, 
accident,  or  curiosity.  Now,  the  inclined  way,  which  did  the  injury,  was 
a  dangerous  trap.  It  was  a  heavy  platform,  weighing  eight  or  nine 
hundred  pounds,  attached  by  hinges  within  eighteen  or  twenty  inches  of 
the  wall,  and  when  lowered  it  fell  across  the  cartway.  When  not  lowered 
it  stood  upright  against  the  wall,  leaning  so  little  beyond  the  centre  of 
gravity  that  a  jar  or  slight  pull  would  cause  it  to  fall  forward.  Its  fall, 
in  this  instance,  caught  four  children  beneath  it ;  one  had  his  back  broken, 
another  his  hands  mashed,  and  two  escaped  under  the  cavity.  It  was 
held  by  no  hook  or  other  fastening,  but  merely  rested  by  its  own  slight 
weight  beyond  the  equipoise,  ready,  therefore,  to  catch  children,  like  mice 
beneath  a  dead  fall.  When  wagons  passed,  it  was  often  held  up  by  hand, 
and  a  witness  saw  it  fall  against  the  wheels. 

Now,  can  it  be  righteously  said  that  the  owner  of  such  a  dangerous  trap, 
held  by  no  fastening,  so  liable  to  drop,  so  near  a  public  thoroughfare,  so 
often  open  and  exposed  to  the  entry  of  persons  on  business,  by  accident, 
or  from  curiosity,  owes  no  duty  to  those  who  will  be  probably  there  ? 
The  common  feeling  of  mankind  as  well  as  the  maxim.  Sic  utere  tuo  id 
alienum  non  Icedas^  must  say  this  cannot  be  true ;  that  this  spot  is  not  so 
private  and  secluded  as  that  a  man  may  keep  dangerous  pits  or  dead-falls 
there  without  a  breach  of  duty  to  society.  On  the  contrary,  the  mind, 
impelled  by  the  instincts  of  the  heart,  sees  at  once  that  in  such  a  place, 
and  under  these  circumstances,  he  had  good  reason  to  expect  that  one  day 
or  other  some  one,  probably  some  thoughtless  boy,  in  the  buoyancy  of 
play,  would  be  led  there,  and  injury  would  follow,  especially,  too,  when 
prompted  by  knowledge  that  a  fastening  was  needed.  Perhaps  the  best 
monitor  in  such  a  case  is  the  conscience  of  one  who  feels  in  his  dreadful 
recollection  the  crushing  sense  that  he  had  left  such  an  engine  of  ill  to 
take  the  life  of  an  innocent  child.  Such,  too,  is  the  humanity  of  the  law, 
that  one  may  not  justifiably,  or  even  excusably,  place  a  dangerous  pitfall, 
or  wolf  trap  or  a  spring  trap,  purposely  to  injure  even  wilful  trespassers 
poaching  upon  his  grounds.  The  common  feeling  of  mankind,  guided  by 
the  second  branch  of  the  great  law  of  love,  and  the  common  sense  of 
jurors,  must  be  left  in  such  a  case  to  pronounce  upon  the  facts.  We  see 
no  error,  therefore,  in  submitting  this  case  on  its  facts  to  the  verdict  of  a 
jury.  The  verdict,  when  approved  by  the  court,  must  be  permitted  to 
stand,  for  we  take  it,  no  judge  who  sees  manifest  injustice  done  by  the 
verdict  will  permit  it  to  stand.     An  upright  judge  does  his  duty  quite  as 
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well  when  he  strikes  down  ti  false  and  unjust  verdict  as  when  he  approves 
of  that  which  he  cannot  condemn.  Judgment  affirmed. 


HIGH  COURT  OF  JUSTICE. 

(87  L.  T.  N.  S.  90.) 

PLEADIK6.  —  GENERAL  DBNL^L.  —  SPBCUIO  PERFORMANCE. 

BYRD  V.  NUNN. 

Li  an  action  for  specific  performance  of  an  agreement  to  grant  a  lease,  the  statement  of 
claim  alleged  that  tlie  defendant's  predecessor  in  title  made  the  agreement,  by  his 
lawfully  authorized  agent,  with  (H.)  the  plaintiff's  predecessor  in  title.  The  state- 
ment of  defence  denied  this,  repeating  the  words  of  the  statement  of  claim,  and  then 
alleged  that  H.  was  of  unsound  mind  at  the  time  when  the  agreement  was  alleged  to 
have  been  signed,  and  was  incapable  of  and  did  not  lawfully  authorize  any  person  to 
sign  the  agreement  on  his  behalf.  Held^  that  the  defendant  could  only  produce  evi- 
dence as  to  the  state  of  the  mind  of  H.,  and  could  not  enter  into  the  question  as  to 
whether  the  agent  was  authorized  or  not. 

Fry,  J.  This  is  a  claim  for  specific  performance  of  an  agreement 
entered  into  in  1865  by  the  agent  of  a  person  named  Hutley,  and  the 
present  question  is  simply  whether  the  statement  of  defence  has  raised 
the  issue  that  the  agent  was  in  fact  not  authorized  by  Hutley  ;  and  in  my 
opinion  that  issue  is  not  raised.  [His  lordship  here  read  the  first  para- 
graph.] It  is  evident  that  the  denial  of  the  allegation  in  the  claim  is  jus- 
tified if  any  one  of  several  circumstances  is  not  true ;  for  instance,  if  the 
agreement  was  entered  into  on  the  19th  of  February  instead  of  on  the  25th, 
or  if  John  Hutley  was  of  No  1  High  Street,  and  not  of  No.  2,  and  so  on, 
through  all  the  circumstances  alleged  in  that  paragraph.  This  appears  to 
me  to  be  exactly  a  case  within  Order  XIX.,  Rule  22,  and  it  is  not  a  suffi- 
cient denial  of  any  particular  allegation.  But  in  the  latter  part  of  the 
paragraph  I  find  an  allegation  of  the  fact  that  Hutley  was  of  unsound 
mind  ;  and  that  is  followed  by  a  conclusion  that  in  consequence  of  his 
being  of  unsound  mind  he  was  incapable  of  making  an  agent.  This  is  a 
substantial  answer,  and  in  my  opinion  that  does  satisfy  the  rule,  assuming 
that  the  point  on  which  the  defendant  means  to  rely  is  the  unsoundness  of 
Hutley's  mind.  If  the  defendant  meant  to  rely  on  anything  more,  I  think 
that  a  substantial  answer  has  not  been  given.  The  statement  of  defence 
denies  several  facts,  and  follows  that  denial  by  an  allegation  of  one  partic- 
ular fact  which  justifies  that  denial ;  but  there  is  no  allegation  of  any 
other  particular  fact  which  would  justify  any  other  part  of  that  denial. 
In  paragraph  50  of  the  statement  of  defence  there  is  no  doubt  a  denial 
that  any  agreement  for  a  lease  had  been  entered  into  by  John  Hutley,  or 
any  person  lawfully  authorized  by  him  ;  but  that  does  not,  as  it  stands, 
entitle  the  defendant  to  go  into  evidence  as  to  the  authority  of  the  agent 
assuming  the  soundness  of  mind  of  Hutley.  That  allegation  involves 
premises  of  law  and  of  fact,  and  at  least  three  propositions  of  fact :  first, 
that  Hutlev  was  of  unsound  mind ;  secondly,  that,  being  of  unsound 
mind,  he  aid  not  authorize  his  agent  to  contract ;  and,  thirdly,   that 
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the  agent,  though  authorized,  could  not  for  sofhe  reason  lawfully  contract. 
I  find,  therefore,  three  facts  which  would  justify  this  denial,  and  one  of 
them  alone  alleged  as  a  fact.  I  come,  therefore,  to  the  conclusion  that 
that  denial,  being  justified  by  a  fact  specifically  alleged,  must  be  taken  to 
refer  to  that  specific  fact  and  not  to  the  others.  If  the  defendant  desired 
to  set  up  any  other  matter  of  fact  which  would  have  led  to  the  same  con- 
clusion, he  should  have  done  so  substantially  and  specifically,  and  should 
have  called  the  attention  of  the  plaintiff  to  that  fact. 

Fischer^  Q.  C,  then  asked  for  leave  to  amend,  under  Order  XXVII., 
Rule  1,  by  striking  out  the  statement  that  John  Hutley  was  of  unsound 
mind,  and  wished  to  try  only  the  question  of  want  of  authority  in  the  agent. 

Fby,  J.,  refused,  as  he  did  not  wish  the  opposite  party  to  be  surprised, 
and  be  obliged  to  defend  an  issue  which  was  only  raised  at  the  trial.  It 
would  introduce  laxity  in  the  pleadings  and  increase  expense. 

Evidence  was  then  given  as  to  Hutley^s  state  of  mind  at  the  time  the 
agreement  was  signed. 

Fry,  J.,  was  of  opinion  that  Hutley  was  in  a  sound  state  of  mind  at  the 
time,  and  made  an  order  for  specific  performance. 


NOTES  OF  NEW  BOOKS. 

Messrs.  Lindsay  k  Barker,  of  Fhiladelpliia,  have  published  a  valuable  and  interest- 
ing work  entitled  Forensic  Medicine  and  Toxicology.  It  is  by  W.  Bathurst  Wood- 
man, M.  D.,  &c.,  and  Crab.  Mbtmott  Tidt,  M.  B.,  &c.,  and  is  embellished  with  eight 
full  lithographic  plates  and  one  hundred  and  fifteen  other  illustrations. 

Messrs.  Ward  &  Seloubet,  of  New  York,  will  issue  during  November  a  Digest  of 
the  Law  of  Trade-marks^  by  Charles  £.  Coddington,  as  presented  in  the  reported 
adjudications  of  the  Courts  of  the  United  States,  Great  Britain,  Ireland,  Canada,  and 
France,  from  the  earliest  period  to  the  present  time.  Also  the  United  States  Statutes 
and  the  Treaties  of  the  United  States  concerning  Trade-marks,  and  the  Rules  and  Forms 
of  the  United  States  Patent  Office  for  their  registration.  The  book  will  present  for  the 
first  time,  in  compact  and  accessible  form,  the  adjudications  of  every  court  in  which  the 
English  lan^ua^e  is  spoken,  upon  a  subject  that  has  grown  to  be  a  separate  branch  of  the 
law.  The  decisions  of  the  French  tribunals  are  included,  and  although  they  have  latterly 
been  cited  in  our  courts,  they  have  not  heretofore  been  accessible  to  the  entire  legal  pro- 
fession in  this  country.    Price,  $6.50. 

The  same  publishers  have  ready  the  first  volume  of  Hilli  ard's  American  Law,  hereto- 
fore announced. 

The  second  volume  of  Judge  Lowell's  Reports  has  been  published  by  Messrs.  Lit- 
tle, Brown  &  Co.  It  is,  ex  necessitate  rei,  timely,  of  real  value,  and  in  every  way  a 
good  work. 

Messrs.  Baker,  Yoorhis  &  Co.  have  ready  a  new  edition,  the  tenth,  of  Bump's 
Bankruptcy, 

Messrs.  W.  H.  &  O.  H.  Morrison  have  published  a  new  work  on  Partnerships  by 
Prof.  Tyler  ;  also,  a  Digest  of  the  Published  Opinions  of  the  Attorney  General,  cmd  of 
the  Leading  Decisions  of  the  Federal  Courts,  with  reference  to  International  Law,  Trea- 
ties, and  kindred  subjects. 

The  American  Students  Blackstone:  Commentaries  on  the  Laws  of  England,  in  Pour 
Books,  by  Sir  William  Blackstone.  So  abridged  as  to  retain  all  portions  of  the 
Original  Work  which  are  of  Historical  or  Legal  Value,  with  Notes  and  References  to 
American  Decisions,  for  the  use  of  the  American  Student.  By  George  Chase,  LL.  B., 
Assistant  Professor  of  Municipal  Law  in  the  Law  School  of  Columbia  College. 

The  title  of  this  volume  sufficiently  explains  its  nature  and  objects,  and  is  a  sufficient 
argument  in  its  favor.  The  book  is  in  accord  with  the  best  tendencies  of  the  period ;  it 
is  orthodox  and  yet  progressive.  It  is  intelligently  edited,  and  in  almost  every  important 
particular  quite  up  to  any  fair  standard. 
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DIGEST  OF    CASES 

PUBLISHED   IN   EXTENSO  IN    LATE    ISSUES   OF   AMERICAN    LEGAL   PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Wkkd,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Keg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfikld  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Ix>ui8,  Mo.,  Seymour  D.  Thompson. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hinb,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Int. —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  Jur.  —  Monthly  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Banhruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogardub. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

W.  N.  C.  —  Weekly  Notes  of  Cases,  Philadelphia,  Kay  &  Bro. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

BANKS  AND  BANKING. 

1.  Presumptions  as  to  knowledge  op  director.  —  A  person 
who  holds  the  office  of  director  and  vice-president  of  a  bank,  and  at  the 
same  time  has  private  and  personal  dealings  with  the  bank,  is  conclu- 
sively presumed  to  know,  so  far  as  the  same  affects  his  said  personal  deal- 
ings, the  general  condition  and  management  of  his  bank,  and  to  know 
everything  of  importance  that  occurs  therein,  either  at  the  time  it  occurs 
or  soon  thereafter.  He  is  bound  to  know  when  his  bank  is  in  an  embar- 
rassed condition,  and  the  condition  of  an  account  which  has  been  over- 
drawn for  several  months;  and  where  the  cashier  gives  a  credit  of  $2,100. 
to  the  person  having  such  overdrawn  account,  for  an  insufficient  and  ille- 
gal consideration,  such  officer  is  bound  to  know  the  same  within  less  than 
several  days  thereafter.  German  Savings  Bank  v.  Wulfkuhleez^  S.  C. 
Kans.,  Cent.  L.  J.,  October  26,  1877. 

2.  Bank  cannot  buy  rrs  own  stock.  —  A  bank,  organized  under 
the  laws  of  Kansas,  cannot  purchase  its  own  stock,  except  in  some  cases 
for  the  purpose  of  securing  a  previously  existing  debt.     lb. 

VOL.  IV.  12 
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3.  Liability  of  director.  —  Where  W.,  a  stockholder  and  also  a 
director  and  the  vice-president  of  such  a  bank,  sells  his  stock  of  such  bank 
while  the  bank  is  in  an  embarrassed  condition  to  H.,  who  has  no  funds  in 
the  bank,  but,  on  the  contrary,  has  an  overdrawn  account  with  the  bank 
of  several  months'  standing,  and  W.  receives  in  payment  for  his  stock  a 
check  for  S2,100,  drawn  by  H.  on  the  bank ;  and  H.  then  sells  said  stock 
to  the  cashier  of  the  bank,  who  purchases  it  for  the  bank,  but  who  has  no 
authority  from  the  bank  or  from  any  one  else  to  purchase  the  same  for 
the  bank,  and  the  cashier  gives  to  H.  a  credit  for  such  stock  for  $2,100  on 
the  books  of  the  bank,  and  on  the  same  day  the  cashier  gives  to  W.  a 
credit  on  the  books  of  the  bank  for  the  amount  of  said  check  and  charges 
H.  with  a  like  amount ;  and  several  days  thereafter  W.  draws  said 
amount  of  $2,100  out  of  the  bank  :  Held^  that  the  bank  may  maintain  an 
action  against  W.  for  the  amount  of  money  so  drawn  out  of  the  bank. 
And  it  makes  no  difference,  in  such  a  case,  that  said  stock  may  in  fact 
have  belonged  to  W.  and  his  brother  as  partners,  and  that  all  the  trans- 
actions in  selling  said  stock,  in  getting  said  credit,  and  in  drawing  said 
money  out  of  the  bank,  may  have  been  carried  on  in  the  name  of  the 
firm.  The  acts  of  the  cashier  in  said  transactions  cannot  estop  the  bank 
as  against  W.,  who  is  a  director  and  the  vice-president  of  the  bank,     lb. 

See  National  Bank. 

BILLS  AND  NOTES. 

1.  Waiver  of  exemption  in  judgment  note.  —  Ignorance  of 
MAKER.  —  Negligence.  —  In  the  absence  of  any  evidence  of  fraud  or 
mistake  a  waiver  of  exemption  contained  in  a  judgment-note  is  not 
avoided  by  proof  that  the  maker  at  the  time  he  signed  the  note  could  not 
read  it,  did  not  inquire  as  to  its  contents  and  was  not  aware  that  it  con- 
tained the  waiver  of  exemption.  A.  signed  a  judgment-note  containing  a 
waiver  of  exemption.  He  testified  that  he  could  not  read  English,  that 
he  asked  no  questions  concerning  the  contents  of  the  note,  and  was  not 
aware  that  it  contained  the  waiver.  There  was  no  evidence  of  fraud. 
The  jury  found  specially  that  A.  did  not  know  that  the  note  contained 
the  waiver.  Held^  that  the  waiver  of  exemption  was  not  avoided  by  the 
fact  of  A.'s  ignorance  that  it  was  contained  in  the  note.  Adams  v.  Bach- 
ert,  S.  C.  Pa.,  W.  N.  C.  November  1,  1877. 

2.  "Patent  right  notes."  —  Invalidity  of  state  enactment 
controlling.  —  A  state  statute  entitled:  ''An  act  to  regulate  the  ex- 
ecution and  transfer  of  notes  or  other  obligations  given  for  patent  rights  '" 
consisted  of  two  sections.  The  first  section  required  all  notes,  and  other 
negotiable  or  assignable  instruments,  the  consideration  of  which,  in  whole 
or  in  part,  consisted  of  the  right  to  make,  use,  or  vend  any  patented  in- 
vention, to  have  prominently  and  legibly  written  or  printed  on  its  face 
the  words  :  "  Given  for  patent  rights."  Such  notes  were  made  subject  to 
the  same  defence  in  the  hands  of  every  holder  as  existed  against  the  origi- 
nal holder ;  and  notes  without  this  inscription  were  equally  subject  to 
such  defences  when  the  holder  knew  they  were  given  for  such  a  considera- 
tion. 

The  second  section  made  it  a  misdemeanor  to  take,  purchase,  sell,  or 
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transfer  any  such  note,  not  so  inscribed,  knowing  it  to  have  been  given 
on  such  a  consideration.  Held^  that  the  act  was  unconstitutional  and 
void.     Cranson  v.  Smithy  S.  C.  Mich.,  Cent.  L.  J.,  November  2,  1877. 

4.  Indorsement  of  note  by  third  party  before  maturity, 
ETC.  —  When  a  promissory  note,  made  payable  to  a  particular  person  or 
order,  is  first  indorsed  by  a  third  party,  such  third  person  is  held  to  be  an 
original  promisor,  guarantor,  or  indorser,  according  to  the  nature  of  the 
transaction  and  the  understanding  of  the  parties  at  the  time  the  trans- 
action took  place.  If  he  put  his  name  in  blank  on  the  back  of  the  note 
at  the  time  it  was  made,  and  before  it  was  indorsed  by  the  payee,  to  give 
the  maker  credit  with  the  payee,  or  if  he  participated  in  the  consideration 
of  the  note,  he  must  be  considered  as  a  joint  maker  of  the  note.  If  his 
indorsement  was  subsequent  to  the  making  of  the  note  and  to  the  delivery 
of  the  same  to  take  effect,  and  he  put  his  name  there  at  the  request  of 
the  maker,  pursuant  to  a  contract  of  the  maker  with  the  payee,  for  fur- 
ther indulgence  or  forbearance  he  can  only  be  held  as  guarantor,  which 
can  only  be  done  where  there  is  legal  proof  of  a  consideration  for  the 
promise,  unless  it  be  shown  that  he  was  connected  with  the  inception  of 
the  note.  But  if  the  note  was  intended  for  discount,  and  he  put  his  name 
on  the  back  of  the  note  with  the  understanding  of  all  the  parties  that  his 
indorsement  would  be  inoperative  until  the  instrument  was  indorsed  by  the 
payee,  he  would  then  be  liable  only  as  a  second  indorser  in  the  commer- 
cial sense,  and  as  such  would  be  entitled  to  the  privileges  which  belong  to 
such  an  indorser.  Q-ood  v.  Martin^  S.  C.  U.  S.,  Chicago  L.  N.,  November, 
10,  1877. 

See  Mandamus. 

constitutional  law. 

See  Bills  and  Notes,  2. 

CONTEMPT. 

See  Injunction. 

corporation. 

*    See  Banks  and  Banking. 

ejectment. 

See  Evidence,  1,  2. 

evidence. 

1.  Judgment.  —  Ejectment.  —  Possession. —  While  a  judgment 

in  ejectment  is  conclusive  evidence  that  defendant  was  in  possession  on 
the  day  the  writ  was  served,  it  is  only  primd  facie  evidence  that  defend- 
ant continued  in  possession.  Miller  v.  Henry^  S.  C.  Pa.,  W.  N.  C, 
November  1,  1877. 

2.  In  an  action  for  mesne  profits,  after  a  judgment  in 
EJECTMENT,  the  defendant  may  show  that  she  was  not  in  possession  after 
the  service  of  the  writ,  but  merely  resided  on  the  premises  as  a  guest  or 
housekeeper  of  a  co-defendant.  And  such  evidence  is  not  rendered  inad- 
missible by  the  fact  that  it  also  tends  to  show  that  she  was  not  in  posses- 
sion at  the  time  the  writ  was  served,    lb. 
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INJUNCTION. 

Contempt  of  process  of  state  court  by  receiver  of  federal 
COURT.  —  On  the  6th  of  March,  1873,  an  injunction  was  granted  by  the 
state  court  against  the  Cairo  and  Vincennes  Railroad,  restraining  its 
agents,  employees,  and  attorneys  from  the  use  of  an  avenue  in  the  city  of 
Cairo  for  loading  and  unloading  cars,  from  leaving  them  standing  thereon, 
or  making  up  trains,  and  from  using  railroad  tracks  for  switching  cars  or 
trains  thereon,  or  for  any  purpose  other  than  for  transit  of  cars  and  trains 
over  their  tracks,  &c.  This  writ  was  served  on  an  agent  of  the  corpora- 
tion on  the  next  day.  On  the  5th  of  March,  1874,  plaintiffs  in  error 
were  appointed  by  the  United  States  district  court  for  the  Southern  Dis- 
trict of  Illinois,  receivers  of  the  road,  and  entered  upon  the  discharge  of 
their  duties.  They  disregarded  the  injunction,  and  switched  daily  upon 
the  forbidden  track  large  numbers  of  cars  to  be  loaded  and  unloaded,  &c. 
Held^  that  the  receivers  acted  in  contempt  of  the  state  court,  and  are 
amenable  thereto.  The  order  and  writ  are  matters  of  public  record,  of 
which  all  persons  are  bound  to  tjike  notice  at  their  peril,  and  the  receivers 
are  legally  the  agents  of  the  corporation,  although  they  are  under  the 
direction  of  the  court  appointing  them.  The  federal  court  could  not 
legally  dissolve  the  injunction  granted  by  the  state  court.  Safford  v. 
People,  S.  C.  111.,  Cent.  L.  J.,  November  2,  1877.^ 

See  National  Bank,  1,  2. 

JUDGMENT. 

Tort.  Judgment  for.  —  Joint  and  several  wrong-doers. — 
K.,  on  April  5,  mortgaged  personal  property  to  S.  to  secure  indorsements. 
S.,  owing  defendant,  assigned  the  mortgage  to  him  to  secure  the  debt. 
On  October  4  K.  gave  to  G.  a  second  mortgage  for  $4,000  (which  was 
used  to  pay  note  of  K.  indorsed  by  S.  and  G.)  on  the  property  which  also 
covered  other  property.  October  12  K.  sold  the  property  for  $6,000,  of 
which  sum  G.  received  $3,500  and  defendant  $2,500.  S.  paid  nothing  on 
the  secured  indorsements.  November  2  bankruptcy  proceedings  were 
commenced  against  K.,  and  plaintiff  appointed  assignee,  whcr  brought 
action  against  G.  for  the  $3,500  received  by  him,  and  another  for  the 
money  paid  on  the  notes.  The  first-named  suit  resulted  in  a  judgment 
for  $4,000  which  was  satisfied,  and  the  second  was  settled  for  $2,000  and 
G.  was  released.  Held  (1),  that  though  the  mortgage  to  S.  was  origi- 
nally valid,  he  having  paid  nothing,  the  sum  paid  to  defendant  on  it  was 
a  preference,  and  defendant  liable  to  the  assignee  therefor ;  and  (2)  that 
the  judgment  against  G.  and  its  satisfaction  and  the  release  did  not  bar 

^  Concerning  the  opinion  in  this  case  the  cept  the  court  hy  which  he  is  appointed,  and 

editor  of  the  Central  Law  Journal  writes  as  fol-  no  other  court  can,  without  consent  of  that 

lows  :      ''  The   opinion   is  written   in  heated  court,  exercise  any  more  authority  over  him 

langua;;e,  and  cites   no  authorities.     It  is,  in  than  it  can  exercise  over  the  judge  of  the  court 

our  judgment,  a  complete  judicial /aM:r  pas.     It  whose  agent  he  is.     We  are  profoundly  aston- 

procecds  upon  the  false  premise  that  a  receiver  ished  that  such  a  decision  should  proceed  from 

IS  I  he  agent  of  a  corporation  whom  he  dispos>  any  appellate  bench  in  the  United  Stntea."  — 

8cs^es.    A  receiver  is  the  agent  of  no  one  ex-  Editor. 
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an  action  therefor  against  defendant.     Sessions  v.  Johnson^  S.  C.  U.  S., 
Albany  L.  J.,  October  27, 1877. 

See  Bills  and  Notes,  1. 

JUDGMENT  NOTE. 

See  Bills  and  Notes,  1. 

MANDAMUS. 

School  boabd.  —  Power  to  receive  draft,  etc.  —  W.  desired  to 
purchase  some  school  bonds,  and  on  September  10  sent  a  draft  on  J.  C. 
&  Co.,  in  payment  therefor,  to  the  order  of  "  School  Board,  Muncy,  Pa." 
The  draft  was  received  at  a  special  meeting  of  the  board,  on  September  13, 
^n  the  absence  of  the  treasurer,  and  bonds  were  orderied  to  be  issued  on  pay- 
ment of  the  draft.  The  draft  was  handed  to  the  treasurer  on  his  return 
after  bank  hours  on  September  16,  and  was  sent  by  him  properly  en- 
dorsed, on  the  17th,  for  collection,  to  his  bank  at  W.,  some  eleven  miles 
from  Muncy  on  the  road  to  Philadelphia.  Owing  to  a  delay  in  the  mail, 
the  draft  was  not  received  by  the  W.  bank  until  the  evening  of  Septem- 
ber 18.  On  September  20  the  draft  was  presented  for  payment,  and  pro- 
tested, the  drawees  having  failed  on  September  18.  In  a  mandamus  by 
W.  against  the  School  Board  to  com  pell  an  issue  of  bonds:  Held^  that 
the  respondents  were  guilty  of  no  laches  in  the  presentation  of  the  draft. 
Muncy^  ^c,^  District  v.  Commonwealth^  S.  C.  Pa.,  W.  N.  C,  October  25, 
1877. 

MARRIED  WOMAN. 

1.  Mortgage  of  married  woman.  —  While  the  bond  and  mort- 
gage, or  judgment,  given  by  a  married  woman  to  secure  purchase  money 
will  be  enforced  against  the  land,  upon  the  equitable  principle  that  she 
may  not  withhold  the  price  and  retain  the  land,  such  instrument  creates 
no  personal  obligation  on  the  part  of  the  married  woman,  and  gives  the 
holder  no  right  to  participate  in  the  distribution  of  her  estate  in  the  hands 
of  her  administrator.  Sawtelle's  Appeal^  S.  C.  Pa.,  W.  N.  C,  October 
25, 1877. 

2.  Claims  for  medical  services  rendered  to  a  married  woman 
are  not  good  against  her  separate  estate,  unless  it  is  proved  that  they  were 
rendered  at  her  request  and  on  her  credit.     lb* 

master  and  servant. 

Employment  of  servant  by  joint  masters.  —  T.  was  employed 
as  a  signal-man  by  the  G.  Railway  Company  at  a  station  which  abutted 
upon  a  station  of  the  N.  Railway  Company.  The  business  of  T.  was 
common  to  both  stations,  and  was  to  signal  the  trains  of  both  companies, 
and  he  was  called  one  of  the  joint-station  stafif,  all  of  whom  were  appointed 
and  paid  by  the  G.  Company,  but  the  expenses  of  their  salaries  was  borne 
equally  by  the  two  companies.  Held^  that  he  was  employed  as  the  ser- 
vant of  both  companies,  and  the  N.  Company  was  not  liable  for  his  death 
through  the  negligence  of  one  of  its  servants.  Swainson  v.  North  East- 
em  Railway  Co,^  High  Ct.  England,  Albany  L.  J.,  October  13,  1877. 
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MEDICAL  SERVICES. 

See  Married  Woman,  2. 

MORTGAGE. 

See  Married  Woman,  1. 

NATIONAL  BANK. 

1.  Enjoining  taxation  op  national  bank    shares.  —  When 

BANK  A  PROPER  PARTY.  —  A  bank  is  a  proper  party  complainant  to  a 
bill  in  equity,  to  enjoin  the  collection  of  a  tax  upon  its  shares,  assessed 
against  its  stockholders,  if  it  be  shown  that  the  bank  would  be  subjected 
to  a  multiplicity  of  suits,  whereby  its  business  will  be  interfered  with,  it» 
credit  impaired,  and  its  stock  depreciated.  City  National  Bank  of  Pa- 
ducah  V.  City  of  Paducah^  C.  C.  U.  S.  Ky.,  Cent.  L.  J.,  October  19, 
1877. 

2.  Injunction  to  stay  tax.  —  Grounds  of.  —  Multiplicity  of 

SUITS.  —  The  remedy  by  injunction  to  stay  the  collection  of  a  tax  upon 
personal  property  may  be  invoked  where  the  enforcement  of  the  tax 
would  lead  to  the  multiplicity  of  suits,  or  where  the  law  authorizing  the 
tax  is  itself  invalid.     Ih. 

3.  Taxation  of  national  bank  shares.  —  Rate  of  taxation. 
—  Where,  by  the  laws  of  a  state  or  municipality,  different  rates  of  taxa- 
tion are  imposed  upon  different  classes  of  moneyed  capital,  such  state  or 
municipality  may  not  tax  the  shares  of  national  banks  at  the  highest  rate 
imposed  upon  any  class^  regardless  of  the  proportion  which  that  class 
bears  to  other  classes ;  nor,  upon  the  other  hand,  is  it  confined  to  the  low- 
est rate  imposed  upon  any  class.  Where  different  rates  of  taxation  are 
prescribed  for  different  classes  of  "  other  moneyed  capital,"  the  rate  im- 
posed upon  shares  in  national  banks  should  not,  as  a  general  rule,  exceed 
that  imposed  upon  other  moneyed  capital  of  the  same  class,  viz. :  shares 
in  state  banks.  Where  practically  the  entire  banking  capital  of  the  State 
of  Kentucky  was  exempted  from  taxation,  beyond  fifty  cents  per  share, 
and  included  in  this  enumeration  was  a  state  bank  in  Paducah,  the  capital 
stock  of  which  exceeded  that  of  all  the  national  banks  located  there,  it 
was  held  that  an  ordinance  imposing  a  tax  of  $1.05,  nominally  upon  all 
banks  in  the  city,  but  from  which  the  state  banks  had  been  adjudged 
exempt,  wk\s  an  unlawful  discrimination  against  the  national  banks,  and 
therefore  invaHd.     lb. 

4.  Ibid.  —  Deduction  of  shareholder's  indebtedness.  —  Where 
other  moneyed  capital  than  bank  stocks  was  also  taxed  at  $1.05,  but  with 
a  proviso  that,  from  the  amount  of  this  capital,  the  entire  indebtedness 
of  the  owner  should  be  deducted  before  the  assessment  was  made,  and  no 
such  deduction  was  allowed  where  such  capital  consisted  of  shares  in 
national  banks,  the  tax  upon  such  shares  was  held  invalid.     lb. 

5.  Ibid.  —  Deducting  real  estate  owned  by  bank.  —  Double 
taxation.  —  The  tax  was  also  held  invalid  for  the  reason  that  no  pix)- 
vision  was  made  for  deducting  the  value  of  real  estate  owned  by  the  bank, 
which  was  thereby  subjected  to  double  taxation,     lb. 
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NEG?LIGENCE. 

Ejection  op  passenger.  —  Retention  of  passenger's  money  by 
CONDUCTOR.  —  Contributory  negligence.  —  Duty  of  conductor, 

ETC.  —  The  plaintiff  took  a  seat  in  a  railroad  car  to  be  carried  to  the 
next  station  on  defendant's  road,  but  not  having  the  usual  fare  for  that 
point,  twenty-five  cents,  handed  the  conductor  a  five  dollar  bill  out  of 
which  to  take  the  fare.  The  conductor  was  unable  to  make  change,  but 
promised  to  do  so  at  the  next  station.  On  arriving  there,  which  was 
the  end  of  his  journey,  the  plaintifiE  seeing  the  conductor  getting  on  the 
train  and  starting  it  without  giving  him  his  change,  ran  after  the  train 
and  got  onto  the  car  as  it  was  moving  from  the  station,  for  the  sole  pur- 
pose of  getting  his  money.  The  conductor,  on  demand  for  his  change, 
handed  him  back  the  same  bill,  and,  as  plaintiff  claimed,  told  him  to  get 
off  the  train  as  quickly  as  possible,  which  he  did,  and  was  thereby  in- 
jured. It  did  not  appear  that  the  remark  of  the  conductor  caused  the 
plaintiff  to  act  differently  from  what  he  otherwise  would  have  done,  nor 
that  he  requested  that  the  train  should  be  stopped  or  slackened  up  to 
enable  him  to  get  off  in  safety,  ffeld^  (1)  that  at  the  time  of  the  acci- 
dent the  relation  of  passenger  and  carrier  did  not  subsist  between  the 
plaintiff  and  defendant ;  (2)  that  at  the  time  of  the  accident  the  duties 
and  obligations  of  the  company  towards  the  plaintiff  were  such  as  ex- 
isted in  his  favor  as  one  of  the  general  public  growing  out  of  the  failure 
of  the  conductor  to  return  him  his  money ;  (3)  the  nature  and  effect  of 
the  remark  of  the  conductor  and  the  action  of  defendant  in  leaving  the 
train  were  questions  for  the  jury.  It  was  error  for  the  court  to  charge 
the  jury  that  if  the  conductor  ordered  or  directed  the  plaintiff  to  get  off 
the  train,  or  told  him  to  get  off  as  quick  as  he  could,  while  the  same  was 
moving,  without  stopping  it  or  slackening  its  speed,  then  the  defendant 
would  be  liable  for  injuries  resulting  from  jumping  off,  provided  in  so 
jumping  he  exercised  due  care  and  prudence.  1st.  Because  such  charge 
assumed  as  a  matter  of  law  for  the  court,  and  not  of  fact  for  the  jury, 
that  such  an  order  or  remark  caused  the  plaintiff  to  leap  from  the  train 
while  in  motion;  and  2d.  Because  it  took  from  the  jury  not  only  the 
question  of  liability  of  the  defendant,  but  also  the  question  of  contribu- 
tory negligence  of  the  plaintiff  as  to  the  act  of  jumping  off,  and,  as  mat- 
ter of  law,  made  the  company  liable  for  all  consequences,  however  im- 
prudent the  act  might  have  been,  although  voluntary,  if  the  mode  and 
manner  of  jumping  were  prudent.  — Krouse  v.  Pittsburg^  Cin.^  ^  St.  L. 
R.  R.  Co.,  S.  C.  Ohio,  Cent.  L.  J.,  October  19,  1877. 

See  Bills  and  Notes,  1 ;  Master  and  Servant. 

PATENT. 

See  Bills  and  Notes,  2. 

payment. 

• 

Presumption  prom  lapse  of  time.  —  It  is  a  question  for  the  court 
whether  a  given  state  of  undisputed  facts  will  rebut  such  a  presumption 
as  that  of  payment  from  lapse  of  time.     To  a  scire  facias  sur  recogni- 
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zance  issued  in  1874  by  K.,  the  administrator  of  the  obligee,  B.,  pleaded 
payment,  and  testified  that  he  had  entered  into  the  instrument  sued  on 
in  1839,  and  in  1840  paid  the  full  amount  of  the  debt  to  the  clerk  of  tlie 
court  in  which  the  recognizance  was  given.  He  further  testified  that 
from  1840  to  the  beginning  of  the  action  he  had  frequently  met  the 
obligee,  who  had  never  mentioned  the  debt.  There  was  no  contradic- 
tory evid<Mice,  and  no  evidence  of  B.'s  insolvency  at  any  time.  JSeld^  that 
the  original  presumption  of  payment  from  lapse  of  time  was  not  rebutted 
through  B.*s  admission  of  payment  to  an  unauthorized  person,  bat  that, 
under  the  evidence,  it  was  to  be  presumed  that  the  money  paid  to  the 
clerk  had  been  received  by  the  obligee.  —  Scale's  Ex.  v.  Kirk^  S.  C.  Pa., 
W.  N.  C,  October  11,  1877. 

PRACTICE. 

General  and  specific  instructions.  —  Where  the  court  in  its 
general  charge  to  the  jury  correctly  states  the  general  principles  appli- 
cable to  cases  of  the  kind  on  trial,  but  follows  it  by  an  erroneous  specific 
instruction  on  a  controlling  point,  as  to  the  legal  effect  of  the  case  made 
by  the  evidence  before  the  jury,  which,  if  followed,  misleads  the  jury, 
such  erroneous  specific  charge  is  not  cured  by  the  general  charge.  Krouse 
V.  Pittsburg^  Cin.^  ^  St.  L.  R.  R.  Co.^  S.  C.  Ohio,  Cent.  L.  J.,  October 
19,  1877. 

See  National  Bank,  1,  2 ;  Negligence. 

receiver. 
See  Injunction. 

removal  of  causes. 

Power  op  state  court  in  vacation.  —  A  cause  was  referred  to 
a  referee  under  the  statute  of  Iowa  for  trial,  in  vacation,  A  petition, 
aflSdavit  and  bond  were  filed  in  the  office  of  the  clerk  of  the  state  court, 
under  the  Rev.  Stats,  sec.  639,  subdivision  8,  for  the  removal  of  the 
cause  to  the  federal  court.  Seld^  not  to  have  the  effect  to  divest  the 
jurisdiction  of  the  state  court,  or  of  the  referee  to  proceed  to  a  trial  pur- 
suant to  the  order  of  reference.  Under  section  639  of  the  Revisfed  Stat- 
utes, a  removal  of  a  cause  cannot  be  effected  in  vacation,  without  any 
action  of  the  state  court.  Scott  v.  Otis^  C.  C.  U.  S.  Iowa,  Chicago  L. 
N.,  October  27,  1877. 

TORT. 

See  Judgment. 

VOLUNTARY  PAYMENT. 

Coercion  in  fact  and  by  law  defined. —  Money  involuntarily 
paid  on  an  illegal  assessment  may  be  recovered  back.  If  the  assessment 
is  regular  on  its  face,  so  that  its  collection  can  be  enforced  by  seizure  or 
sale,  and  evidence  aliunde  is  necessary  to  show  its  invalidity,  money  paid 
thereon  is  paid  involuntarily  or  by  coercion  by  law,  Peyser  v.  The 
Mayor,  Ct.  A  pp.  N.  Y.,  Albany  L.  J.,  October  29,  1877. 
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illicit,  lex  loci 183 

CONSTITUTIONAL  LAW.    Eflect  of  recognition  of  validity  of  act 9 

Journal  of  legislature,  Ac 9 

Taxation  of  property  of  corporation 25 

Of  the  power  of  courts  to  examine  into  how  act  was  passed 42 

Condemnation  of  land  for  manufacturing  purposes 56 

Assessing  cost  of  paving.    Frontage  method 73 

Statute  forbidding  contingent  fee 90 

Meaning  of  word  "  day  " 90 

Corporation.    Taxation.     Charter.    Passenger  railway 1 65 

Condemnation  of  land  for  railroad  purposes 133 

CONTEMPT.    Disrespectful  language  by  attorney 121 

CONTRACT.     "  Entire  "  contract  defined 10 

Agreement  between  R.  R.  and  Telegraph  Co.  Public  Policy 26 

When  severable 56 

Notice  to  bailee  by  stranger 91 

Agreement  between  attorneys.    How  far  binding  on  dienu 121 

Hiring  horse  on  Sunday 121 

Contract  in  contravention  of  statute,  &c 165 

COPYRIGHT.    Labels  deposited  under  Act  of  June,  1874.    Publication  before  copyright.  .126 
COVENANT.    Covenant  not  to  build  does  not  run  in  favor  of  adjoining  lot 133 
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CRIMINAL  LAW.    Burglary  defined 11 

Sentence  after  adjournment  of  court  for  term 43 

Assault  with  intent  to  commit  manalaughter 43 

Venire  without  seal 74 

Plea  in  abatement.     When  sufficient 74 

Selection  of  jurors  five  days  before  hearing 105 

Murder.    Motire.    Evidence,  &c '^ 105 

Change  of  court.    Misapprehension  of  jury 121 

Evidence  of  accomplice. 105 

Competency  of  juror 122 

Custody  of  jury-wheel 122 

Declarations  of  accused.     Res  gestcB 122 

Presumptions 1 22,  133 

Evidence.    Use  of  deadly  weapon,  &c ......••• 133 

Forgery.    Requisites  of  indictment ^ 150 

Evidence  of  accused.    Belief  that  his  life  was  in  danger 150 

DAMAGES.    Conversion  of  stock 43 

Measure  of,  where  water  diverted 150 

Civil  damage  act.     Exemplary  damages 150 

Defective  shaft.     Causa  proximo 1 50 

D^AD  BODY.     Control  over  rests  with  next  of  kin 75 

DEED.    Acknowledgment  by  married  woman 11 

When  original  deed  has  been  destroyed 11 

Property  conveyed  to  wife  with  knowledge  of  party  lending  money  thereon 26 

Sherifl^'s  deed.    Limitations 75 

Delivery  defined :   75 

Deed  between  husband  and  wife 122 

Deed  of  person  non  atmpos  mentis 166 

DIRECT  TAX  LAW,     Validity  of  deed  under,  &c 91 

DIVORCE.    Invalidity  of  divorces  where  parties  were  not  within  juri.^diction 134 

Fornication  and  adultery 134 

DOWER.    Action  to  preserve  dower  while  husband  is  alive 1 1 

Marriage  settlement  in  lieu  of 11 

EASEMENT.    Wars  of  necessity,  &c 91 

Li^ht  and  air.     The  rule  in  Indiana 123 

EJECTMENT.    Title  to  lands  held  by  Confederate  States.    Executor.    Estoppel.    Practice..l66 

ELECTION.    Vacancy.    "  Duly  qualified  "  defined 57 

Presidential  elector.     Member  of  Centennial  Commission 43 

EQUITY.    Official  bond  that  is  defective 151 

Jurisdiction.     Power  of  court  to  decree  sale  of  stock  deposited  as  collateral  security. 

Power  of  attorney 57 

Mortg:age.    Tender 159 

EVIDENCE.    Parol  evidence  to  vary  terms  of  written  instrument 58 

Meaning  of  words.    Custom.    Terms  of  trade 76 

Impeachment  of  witness 76 

Widow.    Suit  respecting  estate  of  deceased  estate 92 

Evidence  of  bargain  with  agent  of  insurance  company.    Proof  of  powers  of  agent 167 

Contract  under  seal.    Other  writings  and  parol  evidence  to  explain 151 

Declarations  and  admissions  of  special  agent 151 

Trial.    Jurors 15 

"  Civil  damage  "  act     What  may  be  proved 151 

Proof  of  signature.     Comparison 151 

Photographic  copies  of  instruments  sued  on  secondary  evidence '. . . .  152 

Judgment.    Ejectment.    Possession 179 

FALSE  PRETENCES.   What  constitutes  ofience  of  obtaining  money u  nder  false  pretences  167 

FIXTURE.    Fixture  defined 12 

FOREIGN  LAW.    Judgment.    Limitations.    Lex  loci 12 

FRAUDS,  STATUTE  OF.    Oral  guarantee  of  note 1 52 

FRAUDULENT  CONVEYANCE.    Title  acquired  under  fraudulent  conveyance 152 

FRAUDULENT  REPRESENTATION.    Action  for  deceit.    Measure  of  damages 76 

GRATUITOUS  SUBSCRIPTION.    When  gratuitous  subscription  cannot  be  enforced ....  1 67 

HABEAS  CORPUS.    Practice.    Powerof  judge 168 

HOMESTEAD  EXEMPTION.    Watercraft.    Boat  furniture 26 

INFANT.    Contract.    Partnership.    Ratification.    Promise  of  infant  to  pay  checks 152 

Ratification  by  infant    Check 168 

INJUNCTION.    Bills  and  notes 12 

Where  answer  to  petition  is  quashed 45 


} 


290  INDBX. 

Court  of  equity  will  only  interfere  in  ca«e  of  trespass 106 

Contempt  of  process  of  state  court  by  receiver  of  federal  court I80 

INSANITY:    Self-destraction  not  regarded  as  proof  of  insanity 76 

Executed  contract  made  with  insane  person 123 

INSURANCE.    Forfeiture  for  non-payment  of  premium-note 12 

Taxation.    Premium  reserve  fund  of  company 27 

Where  throufrh  misapprehension  agent  issues  policy  on  wrong  building 27 

Abortion.    Where  death  resulted  from 27 

Pleading  averment  of  interest 27 

Surrender  of  policy.    Power  of  agent 58 

The  Massachusetts  statute  of  1861 59 

**  Other  insurance  "  defined 59 

Marine  insurance*    Deviation 59 

Where  vessel  is  justifiably  sold 59 

Application  filled  out  by  medical  examiner 59 

Right  of  part  owner  or  vessel  to  sue 60 

Part  owner  of  vessel  cannot  insure  for  other  owners 60 

Additional  insurance.     Where  policy  contains  condition  of  avoidance 6u 

Assignment  of  policy < 92 

It  is  improper  to  admit  in  evidence  letters  of  company's  secretary 92 

Reformation  of  policy.    Evidence.    Pleading.    Misdescription,  &c 92 

Omission  to  give  information  a  question  for  the  jury 93 

Warranty  and  misrepresentation.    Knowledge  of  agent 93 

Whether  or  not  a  house  is  occupied 93 

Construction  of  policy.    "  Contiguous  **  defined 106 

Insurance  obtained  through  broker.    Misrepresentation,  &c 106 

Construction  of  policy.    Imperfect  answer  in  application 106 

Purchase  of  policy.    Person  who  has  no  interest 107 

Construction  of  policy.    Written  and  printed  conditions 107 

Parol  testimony  to  enlarge  policy 107 

Payment  of  premium.    Annual  credits.    Paid-up  policy.    Forfeiture,  &c 107 

Agreement  of  agent  to  give  notice  as  to  premium.    Ratification.    Estoppel 123 

Construction  of  policy.    Mortgage.    Otner  insurance,  &c 135 

Failure  to  pay  premium  note.    Forfeiture.     Waiver.    Rights  of  insured,  &c 135 

Agencv.    Agreement  of  agent  where  no  company  is  specified.     Waiver  by  agent 135 

Objections  to  the  sufficiency  of  proofs  of  loss 135 

Description  of  title.     Where  a^nts  knew  the  condition 135 

Pleading.    Multifariousness.    Failure  to  allege  inability  to  prove  contents  of  inaccessi- 
ble policy.    Specific  performance 136 

The  underwriter  of  ship  ma^  maintain  suit  in  admiralty  for  the  premium 136 

Description  taken  from  policy  of  another  company.    Knowledge  of  agent  of  erroneous 

description 136 

Suicide.    When  intent  is  a  (question  for  jury 136 

Construction  of  policy.    Waiver.    Condition  that  waiver  must  be  indorsed  on  policy,  &c.l52 

Incumbrance.    Knowledge  of  insured 153 

Waiver  by  agent.    Fraud  of  agent.    Liability  of  company 168 

Power  of  company.    Investment  of  funds.    Set-ofiT.    Mortgage.     Ultra  vires 169 

Waiver  by  a^nt    Renewal,  &c 169 

Contract  of  insurance.    When  an  entirety 170 

By-laws. .  Service  of  notice 170 

Stipulation  that  failure  to  pay  instalment  would  avoid  policy 1 70 

Acceptance.    What  constitutes  contract.    Precision.    Presumptions,  &c 170 

Assessment  upon  notes  of  mutual  company.    Liability  of  insured.    Waiver  of  con- 
dition of  policjr 171 

Evidence.    Forfeiture  of  life  policy.    Waiver 171 

INTEREST.    Interest  on  verdict 172 

INTOXICATING  LIQUOR.    Compensation  for  taking  care  of  intoxicated  person 77 

Proximate  and  remote  cause 77 

JUDGMENT.    Foreign  judgment    When  judgment  conclusive,  &c 172 

Tort.    Judgment  for.    Joint  and  several  wrong-doers 180 

JURISDICTION.    Joint  stock  association  oi^anized  under  state  law 13 

LANDLORD  AND  TENANT.    Mortgage.    Landlord's  lien  on  crop  not  in  esse 13 

Lease.    Distress.    Notice  to  quit.    Surety 77 

LEASE.    Covenant  to  renew.    Execution  where  rental  to  be  fixed  by  arbitration 93 

LIMITATIONS.    Non-residence.    Running  of  the  statute 60 

When  equity  will  disregard.    Mining  trespass  not  discoverable  till  after  expiration  of 
period  fixed  by  statute.     Ultra  vires.    Release,  Ac 187 

MANDAMUS.    To  compel  overseers  of  poor  to  receive  pauper 27 

Application  which  depends  on  validity  of  statute 44 
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Never  a  preventive  writ ^ 44 

School  board.    Power  to  receive  draft,  &c 181 

MAKRIAGE.    Domicil.    Conflict  of  laws 94 

Impediments  to  marriage.     Age  of  consent 137 

Illegal  marriage.    Evidence 137 

Suppression  of  testimony  by  prosecution 138 

Proof  of  guilty  knowledge 138 

MARRIED  WOMAN.    Mortgage  of  married  woman 181 

Claims  for  medical  services  rendered  to 181 

MASTER  AND  SERVANT.    Employment  of  servant  by  joint  masters 181 

MECHANIC'S  LIEN.     Notice  of  lien.    Partnership.    Transfer  of  note  to  material-man.  14 

Where  lien  covers  only  part  of  land 14 

Where  materials  are  furnished  indiscriminately  for  a  number  of  houses 60 

MISREPRESENTATION.    Misrepresentation  and  misuke  of  law.     Railroad  Stock 138 

MORTGAGE.    Right  of  mortgagor  to  income 61 

Mortgage  to  secure  future  advances.     Rights  of  subsequent  purchaser 94 

Mortgage  obtains  additional  security 94 

Mortgage  of  after-acquired  property 124 

Consideration.     Where  mortgage  is  held  by  mortgagor.    Notice,  &c 153 

Mortgage  to  secure  coupon  U>nds.     Sheriff's  sale,  &c 154 

MUNICIPAL  BONDS.    Subscription  to  stock.    Where  act  contains  no  condition  as  to  time. 

Construction  of  agreement  to  build  within  specified  time,  &c 44 

Election.    Presumptions  as  to  votes  cast  at 124 

Registration  under  Illinois  Statute  of  April  16,  1869 124 

Not  void  by  reason  of  defective  execution 124 

MUNICIPAL  CORPORATION.    Limitations.     Where  county  owes  debt 14 

Damages.    Injury  by  building  sewer 77 

Sale  of  earth  taken  from  street  of  city 78 

Authority  to  subscribe  not  authority  to  sell 138 

Power  of  public  agents  to  bind : 1 54 

Authority  of  public  and  private  agents  distinguished 1 54 

Property  of  county  not  subject  to  mechanic's  lien 154 

NATIONAL  BANK.    Mortgage.     Siile  of  mortgaged  premises.     Ultra  vires 28 

Usury.    Forfeiture. ., 78 

Where  there  has  been  a  series  of  renewal  notes 78 

Resolution  to  go  into  liquidation 139 

State  coirrt  may  entertain  action  against  national  bank 139 

Penalties.    Jurisdiction  of  federal  courts 139 

Special  deposit.    Liability  of  bank.    Negligence 155 

Enjoining  taxation  of  national  bank  shares.     When  bank  a  proper  party 182 

Injunction  to  stay  tax.     Grounds  of    Multiplicity  of  suits 182 

Taxation  of  national  bank  shares.     Rate  of  taxation 182 

Deduction  of  shareholder's  indebtedness 182 

Deducting  real  estate  owned  by  bank.    Double  taxation 182 

NEGLIGENCE.    Contributory  negligence  by  child 78 

Keeping  of  vicious  dog 95 

Driving  with  insufficient  harness 95 

Trespass  by  infant .' 95 

Liability  of  one  who  stores  water  on  his  own  laqd     Act  of  God 95 

Presumptions.    Burden  of  proof. 1 08 

Railroad.    Injury  to  servant 108 

Carriage  while  being  driven  across  the  track  of  a  passenger  railway 109 

Injury  to  looker-on 139 

Duty  to  public.    Dangerous  private  way 1 73 

Ejection  of  passenger.    Retention  of  passenger's  money  by  conductor.    Contributory 
negligence.    Duty  of  conductor,  Ac .' 188 

NOTES  OF  NEW  BOOKS 16,  31,  48,  64,  96,  112,  128,  144,  160,  176 

NOTES  OF  OPINIONS,  Decisions  and  orders  of  the  Supreme  Court  of  the  United 

States 1,  17,  33,  49,  65,  81, 97, 1 13 

NUISANCE.    Noise  caused  by  ringing  of  church  bells 61 

Nuisance  defined.    Noise.    Marble  work.    Steam-whistle 78 

PARTNERSHIP.    Dormant  partner.    Stockholder  in  unincorporated  bank 61 

Incoming  partner.    Antecedent  debts 61 

Note  given  in  firm  name  af^er  dissolution 109 

Acceptance  of  note  in  firm  name  after  dissolution 109 

Where  partner  is  member  of  two  firms  dealing  with  each  other 109 

Profits  where  business  is  carried  on  after  dissolution  of  firm.    Rjghts  of  former  partners.  110 

PAYMENT.    Presumption  from  lapse  of  time 183 

PLEADING  AND  PRACTICE.    Divorce.    Averments  of  petition 45 

Mandamus.    Answer  to  application 45 
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Statute  will  not  be  declared  invalid  upon  admissions  of  panics 45 

Libel  by  insurer  against  carrier 45 

Slander.    Proof  of  general  rumor ■•S 

Opening  to  the  jury 61 

1-leview  of  discretionary  rulings  by  appellate  court 61 

In  taking  testimony  of  witness,  de  bene  esse,  under  lievised  Statutes 79 

Judgment  of  state  court  in  federal  courts 79 

The  service  of  summons  by  party  to  action 79 

Equity  practice,  where  evidence  has  been  closed 1 10 

Contributory  negh'gence.   In  action  to  recover  for  negligent  killing  of  plaintiffs  husband.  155 

Equity  pleading.    Parties.    Bill  to  compel  account  oy  trustee  de  son  tort 172 

General  denial.    Specific  performance 175 

PRACTICE.    General  and  specific  instructions 184 

PRINCIPAL  AND  AGENT.    Individual  liability  of  agent  of  corporation 62 

PRIVILEGED  COMMUNICATION.    New  York  statute  which  prohibits  physician  from 

disclosing  information 110 

RAILROAD.    Direction  of  trustee  by  court.    Remedy  of  bond-holders,  &c :  139 

RATIFICATION.    Principal  and  ag"cnt.    Good  faith  of  agent.    Bank.    Loan Ill 

RECEIVER.    Action  against,  in  another  court  than  that  by  which  receiver  has  been  ap- 
pointed.   Contempt.    Practice 15 

Ri^ht  to  sue  in  jurisdiction  of  court  other  than  that  by  which  appointed 28 

RECO  VERY  OB'  TAXES.    Municipal  taxes,  illegally  assessed  and  collected 156 

RELEASE.    Where  party  is  under  influence  of  drugs 157 

Offer  to  pay  bock  amount  received  not  condition  precedent  to  right  to  sue 157 

Release  given  to  effertuate  compromise 157 

REMOVAL  OF  CAUSES.    Cause  pending  ready  for  re-trial 46 

Requisites  of  petition 62 

When  removal  may  be  made 62 

Defendant  may  raise  by  answer  in  state  court 62 

£ffi:ct  of  act  of  1875.     Constitutionality  of  act  of  1866 62 

Act  of  March  3,  1875.    Territorial  courts 80 

When  application  must  be  made 80 

When  jurisdiction  of  state  court  determines 140 

Act  of  1 866 140 

When  motion  should  be  made 1 40 

Act  of  March  3,  1 875.     Citizenship 140 

Parties.    How  determined 140 

Power  of  state  court  in  vacation 184 

SLANDER.    Words  charging  a  clergyman  with  drunkenness 80 

In  an  action  where  punitive  damages  may  be  allowed,  evidence 60 

STREET  RAILWAY.    Abutting  owners.    Injunction.    Damages 28 

TAXATION.    Wharfase  tax.    When  tonnage  tax  may  be  imposed  by  city 46 

Injunction  to  restram  tax  to  pay  interest  on  void  bonds 141 

TENDER.    "  Current  silver  money  of  the  U.  S." 63 

TEST  AM  ENTARY  LAW.    Capfeal  and  income  disUnguished 63 

TRADE-MARK.    Name  of  spring  protected 141 

Form  of  package 47 

TRESPASS.    Nuisance  and  trespass  distinguished 47 

TRUST  FUNp.    Trust  fund  may  be  followed  into  and  out  of  deposit  in  bank 142 

TRUSTS.    Deposit  in  savings  bank.    Voluntary  trust.    How  trust  constituted,  &c 28 

What  may  be  made  the  subject  of  a  trust 63 

Commission  merchant.    BtU  of  lading.    Draf^,  &c 63 

Active  and  executed  trust.    What  disposition  of  estate  will  support  trust    Trust  for  184 

life  and  for  coverture  distinguished.    Rule  in  Shelley's  case,  &c 141 

Power  of  distribution.    Nature  and  extent  of. 157 

Fraud.    Limitations,  &c 158 

USURY.    Sale  of  gold. 158 

VENDOR  AND  VENDEE.    Sale  by  sample.    Warranty.    Custom  of  trade.. Ill 

Vendor's  lien.    Estoppel 158 

VOLUNTARY  PAYMKNT.    Coercion  in  fact  and  by  law  defined 184 

WAGERING  CONTRACT.    Defined 127 

WILL.    Estimating  value  of  bequest  to  unborn  devisees 47 

Power  coupled  with  interest,  &c Ill 

What  constitutes  a  will i 112 

Undue  influence.    Fiduciary  relation.    Intemperance.    Sensuality 112 

Construction.    Contingent  remainder.    Vendor  and  vendee.    Marketable  title 141 

Construction.    Trust  to  preserve  corpus  for  contingent  remainder-man 173 
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